October 19, 2015

Chief Justice Patience Drake Roggensack
Associate Justices of the Wisconsin Supreme Court
Supreme Court of Wisconsin

110 East Main Street, Suite 440

Madison, Wisconsin 53703

Re: Rule Petition 14-02: In the Matter of the Petition to Amend/Dissolve Wisconsin
Statute 2801.54 Discretionary Transfer of Civil Actions to Tribal Court; and

Rule Petition 07-11C: In the Matter of the Review of the Discretionary Transfer
of Cases to Tribal Court

Dear Chief Justice Roggensack and Associate Justices:

Regarding both Rule Petition 07-11C and Rule Petition 14-02, I do not believe that the
people would benefit if any civil actions were to be transferred to the Tribal Court
because our Tribal Court is inexperienced and judges are not qualified to serve on the
bench. And it has been proven by the Justice Department that the crime rates experienced
by Native Americans is two-and- a-half -times higher than those experienced by the
general population. See the associated Press Review of U.S. Attorney Dennis K. Burke’s
news conference in Phoenix Arizona. (Enc. 1)

Regarding both Rule Petition 07-11C and Rule Petition 14-02, T do not believe that the
Petition 14-02 to Amend/Dissolve Wisconsin Statute 801-54 Discretionary Transfer of
Civil Actions to Tribal Court and petition 07-11C, the review of the discretionary transfer
of cases to Tribal Court, should be acted on until the U.S. Government Accounting Office
(GAO) report of December 13, 2010, has been considered. (Enc. 2)

The Honorable Byron L. Dorgan
Chairman

Committee on Indian Affairs
United States Senate

The Honorable John Barrasso
Vice Chairman

Committee on Indian Affairs
United States Senate

The Honorable John Thune
United States Senate
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The Tribe is violating the Tribal Constitution. Two years ago I submitted a petition with
over 600 signatures on it and they did not even respond to it. Article 111, Section 4, states
“50 qualified voters may, by written notice, call special meetings of the General Tribal
Council.” (Enc. 3)

The Tribe is overly plotting to deny me of my right to “report” to the people as authorized
in our Constitution under the by-laws in Article 1, Section 5. (Enc. 4 and Enc.5)

At the request of Congressman Reid J. Ribble the Congressional Research Service
studied our Constitution and reported, “It appears that your Constituent, Frank, as a
member of the Oneida Nation of Wisconsin, has a right to free speech,” yet almost two
years later they will not act on my petition. (Enc. 6)

Regarding both Rule Petition 07-11C and Rule Petition 14-02, our Tribal legal system is
so arrogant or corrupt that they only try to hide behind “sovereign immunity” even when
T have told them about No. 11-5322, Marilyn Vann vs U.S. Department of the Interior”
No. 1:03¢v 01711 argued October 18, 2012, decided December 14, 2014, that
“Government Officials can be sued in their official capacity without the Tribe itself as a
party.” (Sece Enclosures 7 & 8).

On November 14, 2014, the Wisconsin Law Journal reported it is hard to work with the
Tribal Courts. Look at Statute 801.54 and the “Judicial Concerns” on page 19 of
Enclosure 9.

Finally, regarding both Rule Petition 07-11C and Rule Petition 14-02, on August 2015, a
local paper printed an article showing the treatment of Tribal members by the Oneida
Tribal System. (Encs. 10 & 11).

Sincerely,

Franklin L. Cornelius
W6126 County Road E
DePere, Wisconsin 54115
(920) 869-2709
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» 55 percent cited insuffi-

cient or inadmissible evidence, | |

That could mean anything
from inferior investigations by
law enforcement to inade-
quate crime scene preserva-
tion.

B 27 percent cited witness
problems, which can include
witnesses recanting, being
viewed as not credibls, or sim-
ply disappearing,

= 16 percent cited a fack of
jurisdiction, which can speak
1o the level of a crime. For ex-
ampie, the injuries of a deten-
tion sergeant beaten by an in-
mate weren't serious encligh

AP

rowing fear, reality

Dennis K. Burke, U.S, Attorney for the District of Arizona, speaks during a news conference
in Phoenix. In the Arizona portion of the Navajo Mation, which also stretches into New
Mexico and Utah, federal prosecutors declined to take 37 cases auring a nine-month peri-
od last year, an Associated Press review found. Matt York/AP

The Justice Department has reporied that the crime
rates experienced by Native Americans are two and a
half times higher than those experienced by the
general population, and that violent crime happens on
tribal lands at a rate of 101 per 1,000 persons.
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By Felicia Fonseca
and Sudhin Thanawala
The Associated Press

WINDOW ROCK, Ariz.
— There was swelling on
the little girl’s skull and
hemorrhages around her
brain. There was a tear
between her right ear and
scalp. The scars on her
36-pound body were con-
sistent with burns from a
space heater, a curling
iron and hot noodles.

The mother said she
had accidentally rolled
over onto her daughter in
bed, smothering her. The
medical examiner con-
cluded that the brown-
eved toddler with the
wavy dark hair had been
beaten, declaring her
death a homicide.

Had 2-year-old Kiara
Harvey died elsewhere,
the case likely would
have been handled by the
county sheriff, or police
and the local district at-
torney.

But Kiara was a Navajo
and she lived on the ex-
pansive Navajo Nation.
On tribal lands, only fed-
eral prosecutions can lead
to serious penalties for
major crimes involving
Native Americans. Those
prosecutors, however, end
up declining to pursue
half of the cases national-
ly.

“No one speaks for that
baby,” said Bernadine
Martin, the Navajo Na-
tion’s chief prosecutor.
“It’s OK to kill her and go
on because prosecutors
apparently don’t want to
put a little more effort
into investigations.”

In the Arizona portion
of the Navajo Nation,
which also stretches into
New Mexico and Utah,
Kiara'’s case was one of 37
that federal prosecutors
declined to take during a
nine-month period last
year, an Associated Press
review found.

Among all tribes in Ari-
zona during the same pe-
riod, there were 122 such
cases. The overwhelming
majority were alleged sex
crimes that included rape
and abusive sexual con-
tact, followed by assaults.
Nineteen cases involving
deaths were rejected.

The analysis found the
reasons to be both compli-
cated and frustratingly

similar, and perhaps as
exasperating to federal
prosecutors as they are to
tribal authorities. They
cited poor evidence, re-
luctant witnesses and ju-
risdictional issues.

Federal authorities
“want to prosecute the in-
dividual, they want to get
a stiff sentence, they
want to go to trial, so de-
clining it is tough,” said
Arizona U.S. Attorney
Dennis Burke, whose of-
fice issued the letter say-
ing that it would not take
the Kiara Harvey case.

“It's not a process that
leaves anyone with any
comfort,” he said.

Whatever the reasons,
no one disputes that many
people suspected of vio-
lent crimes are walking
free on reservations, or
are lightly punished
under tribal laws that
allow only a year in jail —
or up to three years if the
tribe has trained judges
and tribal courts can
guarantee that defendants
get legal aid.

The Arizona letters pro-
vide a window into a
much larger government
study of Department of
Justice records in which
50 percent of the 9,000
cases filed from tribal
lands during fiscal years
2005-09 were declined,

In the study, 42 percent
of rejections were attrib-
uted to weak or insuffi-
cient admissible evi-
dence; 18 percent to “no
federal offense evident,”
and another 12 percent to
witness problems.

In the Arizona review,
the reasons — many cases
cite more than one —
were:

» 59 percent-cited insuf-
ficient or inadmissible ev-
idence. That could mean
anything from inferior in-
vestigations by law en-
forcement to inadequate
crime scene preservation.

» 27 percent cited wit-
ness nrnhlame whirh ~fan

include witnesses recanti-
ng, being viewed as not
credible, or simply disap-
pearing.

» 16 percent cited a lack
of jurisdiction, which can
speak to. the level of a
crime. For example, the
injuries of a detention
sergeant beaten by an in-
mate weren’t serious
enough to be a federal
crime.

The Government Ac-
countability Office’s
study was published after
a change in federal law
last summer meant to bol-
ster justice on tribal
lands. The report was
produced at the behest _of
the U.S. Senate Commit-
tee on Indian Affairs led
by then-Sen, Byron Dor-
gan, D-N.D.

Former U.S. attorneys
testified that reservation
cases often were not
treated as a priority, Dor-
gan said in an interview
before the bill was
passed. “In many cases, it
didn’t get done. The re-

enlt iz that violent crime
continues and those that

commit them don’t get
prosecuted.”

DOJ officials don’t like
being measured by dec-
lination rates.

“Unfortunately, feder-
al declination numbers
on face value, without
full context, are not an
appropriate measure of
whether justice was
served,” DOJ spokes-
woman Jessica Smith
said. The numbers don't
capture the reasons
cases are rejected and
miss those that are pros-
ecuted outside the feder-
al system, she said.

The declination rate
for other federal cases,
which can include ter-
rorism, environmental
violations or corruption,
is not directly applicable
since they are so differ-
ent from the types of
cases on tribal lands,
said David Maurer, who
helped author the GAO
study.

The Justice Depart-
ment has reported that
the crime rates experi-
enced by Native Ameri-
cans are two and a half
times higher than those

experienced by the gen-
eral population, and that
violent crime happens
on tribal lands at a rate
of 101 per 1,000 persons.

Federal prosecutors in
South Dakota and Ari-
zona had the largest
number of cases report-
ed on tribal lands. Each
comprised some 24 per-
cent of the total national
caseload, according to
the GAO report.

Arizona has 12 federal-
ly recognized tribes,
with the Navajo Nation
being the largest in pop-
ulation and land area.
Federal prosecutors re-
ceived 2,538 cases and
declined 38 percent of
them. South Dakota has
seven federally recog-
nized Native American
tribes, including the
well-known Oglala Sioux
at Pine Ridge and Rose-
bud Sioux at Rosebud.
Federal prosecutors
there received 2,414
cases, declining 61 per-
cent.

Brendan Johnson, the
U.S. attorney for South
Dakota, said a lack of
manpower makes it
more difficult to investi-
gate and prosecute
cases. “We need more
police officers. We need
more investigators,” he
said.

Johnson said a lack of
collaboration between
tribes and federal prose-
cutors is also to blame.

In the Navajo Nation
capital of Window Rock,
the Navajo prosecutor
keeps the Kiara Harvey
case rejection letter in a
red folder on her clut-
tered desk. The letter
offers details of Kiara's
death in Cove, 145 miles
to the north, on June 6,
2008:

Kiara woke up early
that morning, crying,
and followed her father
into the living room as
he was leaving for work.
An aunt said he picked
up the gir! wearing a
shirt, diaper and socks
and took her to a bed-
room where her mother
and sister were sleeping.

When her mother tried
to wake her around 8:30
a.m., Kiara was cold to
the touch and her body
was stiff, according to
the initial report by trib-
al police — who arrived



75 minutes after the
mother called. The offi-
cers wrote that they saw
no signs of foul play, but:
noted bruising and
burns on her body.

New Mexico medical
examiner Reoss Re-
ichard, whose office was
closest to Cove, ruled
out the mother’'s asser-
tion that she had acci-
dentally smothered the
child. The girl was
“beaten by assailant(s),”
he reported. But he said
he couldn’t rule out that
the child was with her
father at the time she
was fatally injured.

Kiara’s parents 1
longer live together b
maintain contact for tt
sake of their childre:
her mother, Norena Jo
said in a phone intei
view. She declined t
talk about her daugh
ter’s death.

Both parents denie:
any abuse, according ti
FBI records obtained by
the AP as part of a Free
dom of Information Ac
request.

Burke, the U.S. attor:
ney in Arizona, wouldn’t
say when his office re-
ceived the case from the
FBI, but the bureau’s
records show that it was
more than 19 months
after Kiara's death. FBI
agents — along with
those from the Bureau
of Indian Affairs — con-
duct most of the federal
investigations on tribal
lands.

“You have a situation
where the only two peo-
ple in the room are the
parents, and being able to
say we have enough on
one as opposed to the
other, that has to be real-

ly solid,” Burke said. “It
is really a disturbing situ-
ation, but it just doesn’t
get you a conviction.”

" Em

vajo Nation chief prosecutor Bernadine Martin looks through a folder of declination letters during a March break at
jal conference at Isleta Pueblo, N.M. Susan Montoya Bryan/AP

BY THE NUMBERS

» Of the 12 federally recog-
nized tribes in Arizona. Feder-
al prosecutors received 2,538
cases and declined 38 percent
of them
» South Dakota has seven
federally recognized tribes,
and Federal prosecutors there
received 2,414 cases, declining
61 percent
» 42 percent of rejections
were attributed to weak or in-
sufficient admissible evidence
» 18 percent of declined
cases were due to “no federal
offense evident.”

» 12 percent of cases were
declined based on witness
problems




(AMENDED) CONSTITUTION AND BY-LAWS OF
THE ONEIDA TRIBE OF INDIANS OF WISCONSIN

A-Rf/c—/f /// éfdl/gt/l///Vﬂ' ﬁ/ﬁy

tl\equaliﬂedvomvwhophysicdlymidcineiﬂ\unrownorOummiBCou!iﬁuofWiwonlinby
secret ballot (2) a chairman; (b) a vice-chairman; () a secretary; (d) a treasurer; (¢) and five
councilmen. Theushﬂlcomﬁmﬂwnuﬂnmmmiweemduhallperfomsmhduﬁuumbq
authorized by the General Tribal Council :

A majority ofthe__Busimss Committee includingmechnitmmorthevice-chairmmmll

by resolution of the Business Committee. Special meetings of the Business Committes shall be held
upmaﬂm-dayndvmemﬁubyﬁnchﬁmmwﬂlmanmumeofompmwﬁmuqmoﬁ
j of the Business Committee mﬁngﬂwﬁme.plwe.mdwpouofthemeeﬁng.
The quanﬁbal‘Council may st any regular or special meeting fill any vacancies that
omuonﬂwBusimConuniMefonheunexpindm. C
The General Tribal Council may at its discretion remove any official on the Business
Commimebyntwo-thirdsmajorityvoteatmy'mgulnorspecialmuﬁngoftheﬁdeo\mciL
to a duly sdopted ordinance. Suchmdhunoelhallﬁxﬂ\espociﬁcmmformovalmd
inmﬂluﬂxeﬁghuofﬂ:emusadueprmmd,includinghismeivinginwritingammmtof
&echﬂwwmmnndwwmfﬂcimwﬂumfwhmhemuﬁaddevuy
oppomnitytospenkinhisowndefmse.

Section 4. The General Tribal Council shall meet on the first Monday of January and July, the
officials provided for in Section 3 ofthisArticlashallbeelecudwery'ﬂ:m years in the month of
July on a date set by the General Tribal Coungcil. The General Tribal Council shall enact necessary
rules and regulations governing the election of tribal officials. The first election under this
amendmeant is to be held in the monthof July immediately following the approval of this amendment
by the Secretary of the Interior. The chairman or fifty (50) qualified may, by written notice,
call special meetings of the Géneral Tribal Couneil. Seventy-five (75) q%ii%ed voters shall
constitute & quorum ai any regular os special meeting of the General Tribal Couneil.

Article IV - Powers of the General Tribal Council

Section 1. awwm.-mmmmmnﬁmmwmu&wgm shol
exercise the following powers, subject to any imitations imposed by the statutes or the Constitution
of the United States: .

(6) To negotiate-with the Federal, State, and local governments.’ ’

(b) To employ legal counsel, thechoiceofcounulmdﬁxingoffemtobesubjeettothe
approval of the Sécretary of the Intesior.

| (c)T‘WrmmmofﬁMMMMEMM
other tribal of the fribe. g

W

(d) To advise with Secyetary of the Interior with regard to all appropriation estimates of
Federal projects for the benefit of the Oneida Tribe of Wisconsin prios o the submission of such
esﬁmsmﬂwBumuofmeBudgdmdmme.




BY-LAWS OF THE ONEIDA TRIBE OF INDIANS OF WESCORSIN
Article I-Duties of Officers

Section 1. Chairman of Council.The Chairman of the Council shall presids over all mestings of
the Council, shall perform the usual duties of s Chairman and exercise any authority delegated to
him by the Council. He shall vote only in the case of a tie.

Section 2. Vice-Chsirmen of the Council -~ The Viee-Chairman shall assist the Chairman when called - |
upon to do 50 end in the sbsence of the Chairman, he shall preside. When so presiding, he shall have
all the rights, privileges and duties es well as the responsibilities of the Chairman.

Seceion 3 Semtary of the Couneil.~-The Secretary ofthe Trfbﬂ Council shall conduct all tribal
e = yatters tramescied &Cmmcﬂ mmeth g It

Mlbehisdutyt@suhmitpmmpﬂymms ipesintenden ion, :
oflndiansAwamof&llmmmofmguhrmdspecialmeﬁingsefﬁwmbamwmﬂ

Council.-The Treasurer of the Tribal Council shall accept, receive,
all funds in the custody of the Council, whether they be tribal
fmdsorspmsal funds for which the Council is netting s trustes or custodisn. He shall deposit all
funds in such depository as the Council shall direct and shall make and preser ve & faithiul recond of
such funds and shell report on all receipts and expenditures and the amount and neture of all fismds in
his possession and cusiody, atwhmgularmewnsoﬂhemaﬁﬂbammml md&tmm

times as requested by the Council or the business committee.
He shail tiof pay eut or eﬁwﬁwi& disbusee any funds in his possession or custody, except in

g8 of‘ the Commwnny

deﬂbywwluﬁ ofths Council tiiaeof&ear crestion of g J ointment,
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ﬁq}ﬁ}\fﬁ féf{}sg R : ’ . . . ‘
you will receive back um reports back from the three common ones legal, legislative, financial,

um the legal opinion will identify um the requirements in order to take action andswill generally
include recommendsations on whether or not action can be taken. The common mispercep tion in
a petition is that it calls the meeting at the request of the petitioner ah the times hemeed
sincetheseah_oﬁginaldateswhmth&tmayhavebeenthec&scahmdmwﬁxercisasigniﬁmm
amount of information requested. When you receive a petition you request those reports and
that would be the normal process that you follow regardiess of the time demands within a

W Ed: Well ah I think a motion we need some kind of motion ah a
motion, make a motion and tell him that we worked, I can write him another letter saying that
ah according to the 10-day policy we are not able to put him on the agenda for June 16%. Ed:
Nince: The motions still appropriate we should still process the petition ah you’re
communicating with him you’re the chairman of the tribe you ¢an do all that I mean we were
are not going to able to help them out for ah the meeting that’s coming up and then we should
we could process. She didn’t withdraw her motion though. That’s what we should do we have

a room full of people here we have other business to take care of. Ed:Patty: Me.. €3 g
thisnl iy ::-::s--- Beie fnd o i i B m i ey

e and the second action step we have to we have to desl with is
escribed Il restate the original motion I made; we'll run {t
you know cause he specifically wants to be on one day’s agenda um. Tina: Well it’s not
appropriate, um it’s not appropriate for any tribe processes according to GTC rules and you
know we can’t just because somebody wants us to. Patty: Well those are, I
agree with everything ah someone’s got to make a motion and and ah um set some direction
here. - David: I make a motion to um to accept it and move on to the process maybe he can’t be
on this agenda because of the 10-day notice policy but maybe. he can be on the semi-annual or a
Ister GTC meeting, that’s my motion. Ed: a motion by David Jordan, (insudible) accept it and
go thru the process and bring back sh for 30 days. Ed: motion made David Jordan, seconded
by Vince Delarosa, discussion? Ed: Chaz: I think in the end here you're missing a golden
opportunity to address the whole restructuring of the General Tribal Council forum and also
address the facilitation of that forum by whoever is chairing the meeting. If any of you really
think that General Tribal Council member Frank Cornelius isn’t going to speak on Monday I
don’t, I don’t understand. Um so, assuming that he’s going to speak regardless of your action

w we're going to address that and w hatever the content is of the petition which I’ve also seen

e
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June 19, 2014

Frank Cornelius
N6126 County Road E
De Pere, WI 54115-8558

Dear Frank:

Thank you for contacting my office with your inquirsr on free speech as it pertains to the Oneida Nation
of Wisconsin. I sent an inquiry to the Congressional Research Service and received the following reply:

“The Indian Civil Rights Act (ICRA) provides “No Indian tribe im exei‘cising powers of self-
government shall - (1) make or enforce any law ... abridging the freedom of speech, or of the
press ....” 25 US.C. § 1302. The tribal constitution also guarantees freedom of speech in Article
VI. Therefore, it appears that your constituent Franks, as a member of the Oneida Nation of
Wisconsin, has a right to free speech. In order to challenge the actions of the tribal government,
however, he would need to seek relief im tribal court. Therefore, it would be up to the tribal court
to interpret ICRA and the tribal constitution.”

I hope this information is helpful. If you have any further questions, please do not hesitate to contact my
office at 920-471-1950. :

Sincerely,

Reid J. Ribble

Member of Congress

RJR:epb

PRINTED ON RECYCLED PAPER



Anited States onrt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued October 18, 2012 Decided December 14, 2012
No. 11-5322

MARILYN VANN, ET AL.,
APPELLANTS

V.

UNITED STATES DEPARTMENT OF THE INTERIOR, ET AL.,
APPELLEES

Appeal from the United States District Court
for the District of Columbia
(No. 1:03-¢v-01711)

Alvin Dunn argued the cause for appellants. With him on
the briefs were Jack McKay, Thomas G. Allen, Cynthia Cook
Robertson, and Jonathan Velie.

Ethan G. Shenkman, Attorney, U.S. Department of
Justice, argued the cause for Federal Appellees. On the brief
were William B. Lazarus, Aaron P. Avila, and Kurt G.
Kastorf, Attorneys.

Jonathan P. Guy argued the cause for appellees Cherokee
Nation, ¢t al. With him on the brief were Mark S. Davies and
Christopher M. O'Connell.
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Before: TATEL, GARLAND, and KAVANAUGH, Circuit
Judges.

Opinion for the Court filed by Circuit Judge
KAVANAUGH.

KAVANAUGH, Circuit Judge: Before the Civil War,
members of the Cherokee Nation had slaves. Those slaves
were freed in 1866 pursuant to a treaty negotiated between the
United States and the Cherokee Nation. The Treaty
guaranteed the former Cherokee slaves and their descendants
— known as the Freedmen - “all the rights of native
Cherckees” in perpetuity. Se¢ Treaty with the Cherokee, art.
9, July 19, 1866, 14 Stat. 799. Those rights included the right
to tribal membership and the right to vote in tribal elections,

At some point, the Cherokee Nation decided that the
Freedmen were no longer members of the tribe and could no
longer vote in tribal elections. A group of Freedmen
eventually sued in the U.S, District Court for the Disfrict of
Columbia, claiming that the Cherokee Nation had violated the
1866 Treaty.

Because the Cherokee Nation is a sovereign entity, it is
entitled to sovereign immunity and may not be sued without
its consent. See Oklahoma Tax Commission v. Citizen Band
Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509
(1991);, Vann v. Kempthorne, 534 ¥.3d 741, 746 (D.C. Cir.
2008). To avoid the sovereign immunity bar, the Freedmen
plaintiffs sued not only the Cherokee Nation itself but also the
relevant executive official, the Principal Chief, in his official
capacity. Under Supreme Court precedent, that is the
standard approach by which a party may obtain declaratory or
injunctive relief with respect to a sovereign entity
notwithstanding sovereign immunity. See Ex parfe Young,
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209 U.S. 123 (1908); see also, e.g., Larson v. Domestic &
Foreign Commerce Corp., 337 U.S. 682 (1949); Shields v.
Utah Idaho Central Railroad Co., 305 U.S. 177 (1938).

In opposition to the suit, the Cherokee Nation pointed out
that it was entitled to sovereign immunity, but also that it was
a required party to the suit under Federal Rule of Civil
Procedure 19 and that the Principal Chief could not
adequately represent the Cherokee Nation’s interests.’
Therefore, according to the Cherokee Nation, the suit had to
be dismissed.

The District Court agreed with the Cherokee Nation. The
District Court concluded that the Cherokee Nation was a
required party for purposes of Rule 19, that the Cherokee
Nation’s interests could not be adequately represented by the
Principal Chief, and that the case could not go forward. See
Vann v. Salazar, 2011 WL 4953030, at *3-6, 9 (D.D.C. 2011).

! Federal Rule of Civil Procedure 19 provides in relevant part:
{a) PERSONS REQUIRED TO BE JOINED iF FEASIBLE.
(1) Required Party. A person who is subject to service of
process and whose joinder will not deprive the court of
subject-matter jurisdiction must be joined as a party if:
(A) in that person’s absence, the court cannot accord
complete relief among existing parties; or
(B) that person claims an interest relating to the
subject of the action and is so situated that disposing
of the action in the person’s absence may:
(i) as a practical matter impair or impede the
person’s ability to protect the inferest; or
(ii) leave an existing party subjecttoa
substantial risk of incurring double, multiple, or
otherwise inconsistent obligations because of
the interest,
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We reverse. Applying the precedents that permit suits
against government officials in their official capacities, we
conchude that this suit may proceed against the Principal
Chief in his official capacity, without the Cherokee Nation
itself as a party.

The Freedmen have sued the Principal Chief in his
official capacity under the docirine of Ex parte Young, 209
US, 123, The Ex parte Young doctrine allows suits for
declaratory and injunctive relief against government officials
in their official capacities — notwithstanding the sovereign
immunity possessed by the government itself, The Ex parte
Young doctrine applies to Indian tribes as well. Cf’ Oklahoma
Tax Commission, 498 U.S. at 514; see generally Larson, 337
U.S. at 689-92; RICHARD H, FALLON, JR., DANIEL J. MELTZER
& DAVID L. SHAPIRO, HART AND WECHSLER'S THE FEDERAL,
COURTS AND THE FEDERAL SYSTEM 958-60 (5th ed, 2003).

The Ex parte Young doctrine is based on a “fiction” —
namely, that “when a federal court commands a state official
to do nothing more than refrain from violating federal law, he
is not the State for sovereign-immunity purposes.” Virginia
Office for Protection & Advocacy v. Stewart, 131 S. Ct. 1632,
1638 (2011); see Larson, 337 U.S. 682; Davis v. Gray, 83
U.S. 203 (1872); Osborn v. Bank of United States, 22 U.S.
738 (1824); FALLON ET AL., THE FEDERAL COURTS AND THE
FEDERAL SYSTEM 958-60. The doctrine is called a fiction
because the suit in effect binds the government entity just as
would a suit against the government entity itself. In such
suits, the government in question stands behind the official
“as the real party in interest.” Davis, 83 U.S. at 220. Indeed,
an injunction entered against an officer in his official capacity
is binding on the officer’s successors, See Fed. R. Civ. P.
65(d); Acheson v. Albert, 195 F.2d 573, 576 n.9 (D.C. Cir.
1952) (“The judgment entered in the present case would no
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doubt be res judicata on the law and facts as against the
Secretary’s successors in office.”); 11A CHARLES ALAN
WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURE § 2956 (2d. ed. 1995) (“A decree
binding a public official generally is valid against that
official’s successors in office.”).

As a practical matter, therefore, the Cherokee Nation and
the Principal Chief in his official capacity are one and the
same in an Ex parte Young suit for declaratory and injunctive
relief.  As a result, the Principal Chief can adequately
represent the Cherokee Nation in this suit, meaning that the
Cherokee Nation itself is not a required party for purposes of
Rule 19. By contrast, if we accepted the Cherokee Nation’s
position, official-action suits against government officials
would have to be routinely dismissed, at least absent some
statutory exception to Rule 19, because the government entity
in question would be a required party yet would be immune
from suit and so could not be joined. But that is not how the
Lx parte Young doctrine and Rule 19 case law has developed.

Nor is there any basis for distinguishing this case
involving an American Indian tribe from a run-of-the-mill Ex
parte Young action. Here, the named defendant — the
Principal Chief — is the head of the executive branch of the
Cherokee Nation. See CHEROKEE CONST., art. VII, § 1 (“The
executive power shall beé vested in a Principal Chief....”); id.
art. VII, § 9 (“The Principal Chief shall cause the laws of the
Cherokee Nation to be faithfully executed, and shall conduct
in person” all “communications and business of the Cherokee
Nation.”). The claim here is that the Principal Chief — and
through him, the sovereign tribe — is violating federal law.
The defense is that the Principal Chief — and hence the
sovereign tribe — is not violating federal law. This case
presents a typical Ex parte Young scenario.



Our analysis is consistent, moreover, with the precedents
of other courts of appeals. In line with the basic Ex parte
Young principles, the Ninth Circuit and Tenth Circuit have
similarly concluded that a tribe is not a required party under
Rule 19 in suits naming a tribal official in his official
capacity. In Salt River Project Agricultural Improvement and
Power District v. Lee, the Ninth Circuit ruled that Navajo
officials responsible for enforcing a challenged tribal law
“adequately represent the Navajo Nation’s interests.” 672
F.3d 1176, 1180 (9th Cir. 2012). The court added that there
was “no suggestion that the officials’ attempt to enforce the
statute here is antithetical to the tribe’s interests” and “no
reason to believe the Navajo official detfendants cannot or will
not make any reasonable argument that the tribe would make
if it were a party.” Id at 1180. In Kansas v. United States,
the Tenth Circuit reached a similar conclusion, noting that
“the potential for prejudice to the Miami Tribe is largely
nonexistent due to the presence in this suit of” the “tribal
officials.” 249 F.3d 1213, 1227 (10th Cir. 2001).

In light of our disposition, we need not reach the
Freedmen’s argument that the Cherokee Nation waived its
sovereign immunity by filing a related suit in Oklahoma. We
reverse the judgment of the District Court and remand for
further proceedings consistent with this opinion.

So ordered.
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United States Court of Appeals,District of Columbia
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Marilyn VANN, ET AL., Appellants, v. UNITED STATES DEPARTMENT OF THE
INTERIOR, et al., Appellees.

No. 11-5322,
Argued Oct. 18, 2012. -- December 14, 2012
Before TATEL, GARLAND, and KAVANAUGH, Circuit Judges.

Alvin Dunn argued the cause for appellants. With him on the briefs were Jack McKay,
Thomas G. Allen, Cynthia Cook Robertson, and Jonathan Velie Ethan G. Shenkman,
Attorney, U.S. Department of Justice, argued the cause for Federal Appellees. On the brief
were William B. Lazarus, Aaron P. Avila, and Kurt G. Kastorf, Attorneys.Jonathan P. Guy
argued the cause for appellees Cherokee Nation, et al. With him on the bnef were Mark S.
Davies and Christopher M. O'Connell.

Before the Civil War, members of the Cherokee Nation had slaves, Those slaves were
freed in 1866 pursuant to a treaty negotiated between the United States and the Cherokee
Nation, The Treaty guaranteed the former Cherokee slaves and their descendants—known
as the Freedmen—*‘all the rights of native Cherokees” in perpetuity. See Treaty with the
Cherokee, art. 9, July 19, 1866, 14 Stat. 799. Those rights mcluded the right to tribal
membership and the right to vote in tribal elections.

At some point, the Cherokee Nation decided that the Freedmen were no langer members
of the tribe and could no longer vote in tribal elections. A group of Freedmen eventually
sued in the U.S. District Court for the District of Columbia, claiming that the Cherokee
Nation had violated the 1866 Treaty.
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Because the Cherokee Nation is a sovereign entity, it is entitled to sovereign immunity and
may not be sued without its consent. See Oklahoma Tax Commission v. Citizen Band
Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509, 111 S.Ct. 905, 112 L..Ed.2d
1112 (1991); Vann v. Kempthorne, 534 F.3d 741, 746 (D.C.Cir.2008). To avoid the
sovereign immunity bar, the Freedmen plaintiffs sued not only the Cherokee Nation itself
but also the relevant executive official, the Principal Chief, in his official capacity. Under
Supreme Court precedent, that is the standard approach by which a party may obtain
declaratory or injunctive relief with respect to a sovereign entity notwithstanding
sovereign immunity. See Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714
(1908); see also, e.g., Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 69
S.Ct. 1457, 93 L.Ed. 1628 (1949); Shields v. Utah Idaho Central Railroad Co., 305 U.S.
177, 59 S.Ct. 160, 83 L.Ed. 111 (1938).

In opposition to the suit, the Cherokee Nation pointed out that it was entitled to sovereign
immunity, but also that it was a required party to the suit under Federal Rule of Civil
Procedure 19 and that the Principal Chief could not adequately represent the Cherokee
Nation's interests.! Therefore, according to the Cherokee Nation, the suit had to be
dismissed.

The District Court agreed with the Cherokee Nation. The District Court concluded that the
Cherokee Nation was a required party for purposes of Rule 19, that the Cherokee Nation's
interests could not be adequately represented by the Principal Chief, and that the case
could not go forward. See Vann v. Salazar, 2011 WL 4953030, at *3-6, 9 (D.D.C.2011).

- We reverse. Applying the precedents that permit suits against government officials in their
official capacities, we conclude that this suit may proceed against the Principal Chief in
his official capacity, without the Cherokee Nation itself as a party.

The Freedmen have sued the Principal Chief in his official capacity under the doctrine of
Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714, The Ex parte Young doctrine
allows suits for declaratory and injunctive relief against government officials in their
official capacities—notwithstanding the sovereign immunity possessed by the government
itself. The Ex parte Young doctrine applies to Indian tribes as well. Cf. Oklahoma Tax
Commission, 498 U.S. at 514, 111 S.Ct. 905; see generally Larson, 337 U.S. at 689-92;
Richard H. Fallon, Jr., Daniel J, Meltzer & David L. Shapiro, Hart and Wechsler's The
Federal Courts and the Federal System 958—60 (5th ed.2003).

The Ex parte Young doctrine is based on a “fiction”—namely, that “when a federal court
commands a state official to do nothing more than refrain from violating federal law, he is
not the State for sovereign-immunity purposes.” Virginia Office for Protection &
Advocacy v. Stewart, U.Ss, \ , 131 8.Ct, 1632, 1638, 179 L.Ed.2d 675
(2011); see Larson, 337 U.S. 682, 69 S.Ct. 1457, 93 L.Ed. 1628; Davis v. Gray, 16 Wall.
203, 83 U.S. 203, 21 1..Ed. 447 (1872); Osborn v. Bank of United States, 9 Wheat. 738, 22
U.S. 738, 6 L.Ed. 204 (1824); Fallon et al., The Federal Courts and the Federal System
958-60. The doctrine is called a fiction because the suit in effect binds the government
entity just as would a suit against the government entity itself. In such suits, the
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government in question stands behind the official “as the real party in interest.” Davis, 83
U.S. at 220. Indeed, an injunction entered against an officer in his official capacity is
binding on the officer's successors. See Fed.R.Civ.P. 65(d); Acheson v. Albert, 195 F.2d
573,576 n. 9 (D.C.Cir.1952) (“The judgment entered in the present case would no doubt
be res judicata on the law and facts as against the Secretary's successors in office.”); 11 A
Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure
§ 2956 (2d. ed. 1995)(“A decree binding a public official generally is valid against that
official's successors in office.”).

As a practical matter, therefore, the Cherokee Nation and the Principal Chief in his official
capacity are one and the same in an Ex parte Young suit for declaratory and injunctive
relief. As a result, the Principal Chief can adequately represent the Cherokee Nation in this
suit, meaning that the Cherokee Nation itself is not a required party for purposes of Rule
19. By contrast, if we accepted the Cherokee Nation's position, official-action suits against
government officials would have to be routinely dismissed, at least absent some statutory
exception to Rule 19, because the government entity in question would be a required party
yet would be immune from suit and so could not be joined. But that is not how the Ex
parte Young doctrine and Rule 19 case law has developed.

Nor is there any basis for distinguishing this case involving an' American Indian tribe from
a run-of-the-mill Ex parte Young action. Here, the named defendant—the Principal
Chief—is the head of the executive branch of the Cherokee Nation. See Cherokee Const.,
art, VII, § 1 (“The executive power shall be vested in a Principal Chief .”); id, art, VII, § 9
(“The Principal Chief shall cause the laws of the Cherokee Nation to be faithfully
executed, and shall conduct in person” all “communications and business of the Cherokee
Nation.”). The claim here is that the Principal Chief—and through him, the sovereign
tribe—is violating federal law. The defense is that the Principal Chief—and hence the
sovereign tribe—is not violating federal law. This case presents a typical Ex parte Young
scenario,

Our analysis is consistent, moreover, with the precedents of other courts of appeals. In line
with the basic Ex parte Young principles, the Ninth Circuit and Tenth Circuit have
similarly concluded that a tribe is not a required party under Rule 19 in suits naming a
tribal official in his official capacity. In Salt River Project Agricultural Improvement and
Power District v. Lee, the Ninth Circuit ruled that Navajo officials responsible for
enforcing a challenged tribal law “adequately represent the Navajo Nation's interests.” 672
F.3d 1176, 1180 (9th Cir.2012). The court added that there was “no suggestion that the
officials' attempt to enforce the statute here is antithetical to the tribe's interests” and “no
reason to believe the Navajo official defendants cannot or will not make any reasonable
argument that the tribe would make if it were a party.” Id. at 1180. In Kansas v. United
States, the Tenth Circuit reached a similar conclusion, noting that “the potential for
prejudice to the Miami Tribe is largely nonexistent due to the presence in this suit of”’ the
“tribal officials.” 249 F.3d 1213, 1227 (10th Cir.2001).

In light of our disposition, we need not reach the Freedmen's argument that the Cherokee
Nation waived its sovereign immunity by filing a related suit in Oklahoma. We reverse the
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judgment of the District Court and remand for further proceedings consistent with this
opinion,

So ordered.
FOOTNOTES

1. Federal Rule of Civil Procedure 19 provides in relevant part:(a) Persons Required to Be
Joined if Feasible.(1) Required Party. A person who is subject to service of process and
whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a
party if;(A) in that person's absence, the court cannot accord complete relief among
existing parties; or(B) that person claims an interest relating to the subject of the action
~and is so'situated that disposing of the action in the person's absence may:(i) as a practical
matter impair or impede the person's ability to protect the interest; or(ii) leave an existing
party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations because of the interest.

KAVANAUGH, Circuit Judge.
Opinion for.the Court filed by Circuit Judge KAVANAUGH.

Copyright ©2013 FindLaw, a Thomson Reuters business. All rights reserved.
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Justices due to consider case-transferiule

Mena
gualifiad to fiandle the worl.
Erie Halsly’
wrinhelslg@wistziowmal com

A clash between a swall group of Onelda
Mation of Wisconsin members and tribal
teadership has made s way o the slate
Supreme Court and could limit sovereignty
for 10 other tribes. )

The Oneida group, which sasks fo stop

whiat its members éay is-a dangerous iribal

judiciary, Is mads up of paople who claim

thay wsre spuned by judiclal officers in
the eastern Wisconsin tribe. Members have
raised concarns about, among other things,
aonflicts of Interest In the courts and judiclal
quakificaions.

Thsy submitted a petition in July asking

- the stata’s highest court to take away clrcut

NOVEMBER 2014 — YASCONSIN LAW JGURNAL

Danforth, 2 member of the Oneida Nation, says her p_e;ﬁtiun o remova the right of sfzrtei_udgés to fransfer cases to triﬁal courts is rooted in her balief that tribal judges are not

court judges’ rights to transfer clvil cases
to tribal courts because, the group argued,
the-tribal judges ave incepable of propery
handling the cases. .
The petition targets Cneida Nation judi-
cial officers. But such a change would have
a scaitershot effect throughout the state.
“They're not just messing with their tribe,”
said Ho-Chunk Mation Asscclate Judge

wrnwislawloumal,com




Amanda WhitsEzgle, who leads the Wis-
consin Tribaf Judges Association. “They're
messing with 11 separale sovereigns.”

Petitionsr Nona Danforth, a member of Onelda
Mation, said her request I8 not maeant to affect the
other tribes, hut if & i, “thenso ba it”

“These judges are supposed to ba guall-
fied,” Banforth said. “Thess peopls are not
quaiified at all.”

www.wislawjournal.com

Dnsida Nation judicial leaders say the
patitioners are pushing a plan that would
not soive the alleged preblams and is not
wanted by the majorily of triba) mem-
bers,

“it would mean tat all of the people,
my people, on the ressrvation would have
1o fravel elther to Green Bay or Outagamis
Cotunty for fhslr sourt e26s,” Onelds Nation

NOVEMBER 2024 — WiSCONSIN LAW JOURNAL

Judiclal Officer Winnifred Thomas said. “It's
a hardship that's placed on them.”

The Supreme Court rule, statwte §01.54,
which zliows transfers from stata to tribal
couirts, was passed with a 4-3 vots by the
justices six years 2g0. That close vote, ribal
leadars have said, has them worried that the
petition could prompt reconsideration and
reversal, which they say would be a step
backward for tribal sovaraignty.

Tribal courts across the state have grown
since the court passed the rule. Oneida Fam-
fly Gourt Judge Rob Collins estimated that
about falf ef the cases he handles are trans-
fers from stats courts, malnly from Brown
ang Dutagamis counties. And proponents of
the rule say state judges favor the transfers

"~ "bacatse they shift many cases away from

these couris.
Meiphers of the Indian Law Section of

-the State Bar are following the peition’s

progress. The tribal judges association and
tribal lezdars have attended the past two
Supreme Gourt rules corferences to show
their suppoit far 801.54, though it was not
discussad. :

Statute supporters say they will kesp
showing op untit the group’s pefition or the
ruls is diseussed, The court’s ngnt rules
conference Is Hov. 17.

The push for soversiguty

The majority of cases transferred from
state court invelive child support. Since
passage of the rule aliowing transfers, most
of the tribes hiave established child-suppoit
agenciss and altered thelr laws te snsurs
the tribas have the procedures in placs to
handls the cases.

Oneida Mation in 2608 was the first to:
up a child-support agency and has been a
model for ofher tribes.

The idea behind ths transfers is to let
the tribes police matters involving thair
members. Proponents of sovereignly
say a tribe is better equipped to handle
decisions in a way that mests its culiural
nesds. )

Some trikes, for example, offer services™
stats judges may not know about, such as
drug-troatment programs. And statuie pro-
ponants say it is easler to collsct ciifid sup-
port, especially If the persen paying works
for the tribe, bacause the fibat courts can

Continueg ot page 18
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Continued from page 17

garnish wages or the per capita payments
each member receives.

=Our laws are obviously different than the
state laws,” WhiteEagle said. “We have our -
membership that has, maybe, some differ-
ent cultural beliefs.”

‘Protest our children’

Six members of the Ongida Nation signed
ihe petition to and case transfers. Two are
young mothers, and one of those is Dan-
forth, 26, mother to Yovaani Vega, 3.

Danforth said she becama an ouispo-
ken critic of Oneida’s tribal court after a
three-judge panel awarded joint custody

: r'-,

Roh Collins, Oneidia Family Court judge,

N

talks about changes to the Oneida court whils flanked by photos of past family

of Yovanni to her and her ex-boyfriend, cout judges.
Vicente Vega. Sha claimed she presented : }
evidence that her boyfriend was abusive Vicente Vega, 26, denled he was abusive sign the petition becausa they are afraid of
and an unfit parent but that the court and said Danforth “had absolutely no evi- retaliation.
ignored It. . dence” to show that. He also said Danforih According to the petition, “We believe
*| literally feit like my kid was taken away opposes the tribe’s judiciary becausa she lost  the government officials, relevant areas of
from me,” said Danforth, adding that she in court and wants to do anything she canio  the Oneida Tribe, the judicial system and iis
has custody of her son most of the time. changs that outcome. elected judicial officers, have falled to protect
The casa involving custody of Yovanni But Danforth, who is registered with the our ehildren and familles. For this reason,
Vega was not a transfer from a stata court. Supreme Court's clerk as the petitioning we have chosen to pursue this matter as a
Danforth’s action was filed in the tribal court group’s leader, said there are other young means to defend and protect our children
and stayed thers, mothers who support change but did not and families to the best of our ability.”

i8 NOVEMBER 2044 — WISCONSIN LAW JOURNAL wnwawislowjournal.com '



Judicial sencerms

The group last called for change in July
2013, according to its petition, but claimed
Oneida Natlon leaders ignored that and pravi-
ous requests.

Complainis about the fribe's court system,
which has been in place since 1991, include
judicial officers allagedly hearing casas
Involving family members and claims there
were rufings that had no basis.in law. An-
other petitioner, Linda Dalas, a former tribal
fudicial officer, said members of the judiciary
often weigh what famély a person comes
from in- making their decisions.

“I assure you,” Daffas said, “thera's peopls
just itke us in all the other tribes, too.”

Petitioners also raised concerns about
qualifications because Onaida Nation judiclal
officers previously were not required 1o have
& coliege degras. Those concsrms and a nead
to update tribal laws prompted Oneida’s
General Tribal Gouneil in 2013 to approve
overhauling the court system, sald Council-
woman Melinda Danforth, who Is a distant
cousin to Mona Danforih's father.

The Ongida Mation is in the midst of that
cverhaul. Tribal leaders rewrote the judgs
gualifications, which now reguire at least a
four-year degres, and ravised the judiciany’s
gthles policy, both of which mean some
judiciat officers no longer will preside over
asgs. That includes Thomas, who doss not
.have a college degros.

Instead of three-judge panels hearing cas-
65 at the trial levet, a5 was customary under
the ofd system, one judge will hear 2 case. If

wivw.wisiawioumahoonm

the case is appesled, a three-judge appeals
court will hear it unless an appeliant requests
a hearing by all five 2ppeilata judges.

Last year, the tribe hired a judge, Cellins,
an Oconomawon nakive who worked for
Brown County Corperation Counsel and who
handles family court eases. On Sept. 27, the
trlbe held elections for new judges, and the
new system will be in place by darch 1.

“1 think the tribal feadership ... Teally wantsd
to make sure ihat the family court had somie-
bady who was a lawyer hearirg the casss,”

. Coliins said. “| think that the absencs of that

was the cause of some issues int &2 past”
The changes hava appeassd some, such

as Amanda Gerondale, an Oneida MNation

member and 29-year-old mother of three.

" She said she worked with Noné Danforth

garly on because of the way Gerondale was
treated by af least one former judge who
she cleimed favored men. Since Gollins took
over, though, Serondals said she Is happy
with how har case has been treated, though
her name remains on the petiicn.

“I'm actually very pleased with the court,”
sha said. “I've been throe times sines [Colling
h&s] baen in there.”

Bacause of complaints about the preyi-
ous system, the tribe offered to have Coflins
preside over amy cases heard under the old

syster. The Judpe said about aight pecpic

had their cases rehisard.
fNona Danferth was not among thom.,
“I’s not that | dem’t trust the guy that's
In there,” she sald. “iis the peophs around

there.”

NOVEMBER 2014 ~ WiSCONSIN LAW JOURNAL

Loadars 380 3UCC3S

Sincs 801.54 was enacted, thousands of
casss have fransferred to the tribal couris,
YWhitsEagle said. Mefthar she nior the Director of
State Couris” offica could privide exact numbers.

Donald Zuidmulder, chief judge for the
Eighth Judicial Circuit, which covers Brown,
Door, Kewaunee, Marinette, Oconio, Outaga-
mie and Waupaca counties, said itappaars the
patition would-“cut off-the-abiitly of the siate

‘courts and tribal courts to-ba respactiul of one

ancther and have a-dialogue on thess issues.”

“That's troubling {0 me,” fie said.

Shorewood attcrney John Swirmmer,
whose practice includes ndian law, said
the transfer system is handled like any
other motion practice, with responses and
a judge’s order. That ensures the dacision is
made for the right reasons.

“If you don't want your case gomg
involuntarily, there are procedures in place,”
Swimmer said. “Most of the cases that go
ars voluntary transfers.”

Buk the Supreme Courl’s voles on &-
lowing transfars always have been closs,
including in 2010 when it twezked the law
to lst chitd-suppert cases transfer, and [n

2011, when it réaffirmeed the ruls.

Vhen the court voiad in 2611, the jus-
tices said they would review 801.54 in 2016.
Thesa who want to weigh fn on the rule have
until Jan. 1, 2016.

WhitaEaple sald she has not heard many
sompiaings about fie fribal couris, She said
she would be mors concemed if the conlzings
wiare coming from a lavper group, but added,
“in the back of my mind, surg {'m conogmed.”

Garoyl Long, the attorney for Oneida
Natlon's child-suppost agency, has bisen at
the past two rules conferences. She and
WhitsEagls said they expect supporters of the
transfer rule to bs at the next two Supreme
Court rulss conferences & show solidarity.

“You're going to cither agres with tribal
sovereignty of not,” Long said.

Mona Banforth and Daffas, who were gt

* et elther of those conferences, said they

wera surpitsed their petition has r@c@#veﬂ 80
much atiention,

But despite the changes i Orelda’s court,
as well as the potential ramifications of
abofishing the rule, Mona Danforth sald it is
only the heginning.

“We get through all the Supreme Gotrd,
'm not dene,” shs said. “They have ta bs
heid accountable.”

-
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Umted States Government Accountability Office
Washington, DC 20548

December 13, 2010

The Honorable Byron L. Dorgan
Chairman

Committee on Indian Affairs
United States Senate

The Honorable John Barrasso
Vice Chairman

Committee on Indian Affairs
United States Senate

The Honorable John Thune
United States Senate

Subject: U. S Department of Justice Declinations of Indian C‘ountry Criminal
Matiers

The Department of Justice (DOJ) has reported that the crime rates experienced by
American Indians are two and a half times higher than those experienced by the
general population in the United States. Specifically, from 1992 to 2001 American
Indians experienced violent crimes at a rate of 101 violent crimes per 1,000 persons
annually, compared to the national rate of 41 per 1,000 persons. The federal
government plays a major role in prosecuting crimes committed in Indian country.
For example, unless a federal statute has granted the state jurisdiction, the federal
government has exclusive jurisdiction to prosecute non-Indians who commit crimes
against Indians in Indian country, while the federal government and tribal
governments both have jurisdiction to prosecute Indian offenders who commit
crimes in Indian country. Federal prosecution, however, carries with it the possibility
of greater terms of imprisonment, as tribal courts are statutorily limited to a
maximum of 3 years imprisonment per offense, regardless of the severity of the
offense, for example, a homicide.' Because of such jurisdictional and sentencing’
limitations, tribal communities rely on the federal government to investigate and
prosecute a variety of crimes in Indian country.

Members of Congress have raised questions over recent press reports that federal
prosecutors have declined to prosecute a significant percentage of Indian country

“The Tribal Law and Order Act of 2010 (Pub. L. No. 111-211, tit. II, 124 Stat. 2258, 2261 (2010)) provides
tribes with authority to sentence certain convicted Indian offenders for up to 3 years of imprisonment,
provided that they afford additional pretrial and trial protections to safeguard the rights of the
accused. See 26 U.S.C. § 1302. Before the passage of the act on July 29, 2010 the sentencing authority
of tribes was limited to one year.
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criminal investigations that have been referred to their offices, and you asked us to
review this issue. This report addresses the following questions:

1) How many Indian country matters were referred to U.S. Attorneys' offices
and what were the declination rates for those matters for fiscal years 2006
through 2009? .

2) What are the reasons for the declinations as recorded in the Department of
Justice's case management system?

To determine U.S. Attorney declination rates and the reasons for those declinations,
we reviewed violent and nonviolent criminal matters from Indian country in DOJ's
case management system, the Legal Information Office Network System (LIONS).
Specifically, we consolidated records provided for fiscal years 2005 through 2009, the
5 most recent years of data available for violent and nonviolent crimes, into a single
data set and analyzed the data to determine declination rates for Indian country
matters. However, LIONS does not contain data on all criminal matters in Indian
country. Specifically, Indian country matters may be categorized in LIONS as
something other than “Indian country,” and crimes committed in Indian country that
are not referred to a U.S. Attorney’s Office (USAO), for instance, crimes over which
the state has jurisdiction, are not recorded in LIONS.? We interviewed cognizant DOJ
officials about the data entry process for new matters, performed electronic testing
for obvious errors in accuracy and completeness of the data, and reviewed LIONS
documentation to determine that the data in LIONS was sufficiently reliable for the
purpose of our review. We also interviewed staff from 4 of the 94 USAOs that had
among the largest volumes of Indian country referrals from fiscal years 2005 through
2009. Since we selected a nonprobability sample of USAOs to interview, the
information we obtained is not generalizable to all USAOs.” However, the interviews
provided insights into the factors that may contribute to the difference in declination
rates for various types of criminal offenses.

We conducted our work from October 2009 through December 2010 in accordance
with all sections of GAO’s Quality Assurance Framework that are relevant to our
objectives.’ The framework requires that we plan and perform the engagement to
obtain sufficient and appropriate evidence to meet our stated objectives and to
discuss any limitations in our work. We believe that the information and data
obtained and the analysis conducted provide a reasonable basis for any findings and

*For example, states have jurisdiction over crimes occurring in Indian country where both parties are
non-Indians. In addition, the federal government has enacted statutes giving certain states authority to
prosecute crimes committed by or against Indians in Indian country. See, e.g., 18 U.S.C. § 1162, which
confers such jurisdiction for all, or parts, of Indian country in Alaska, California, Minnesota, Nebraska,
Oregon, and Wisconsin.

‘Results from nonprobability samples cannot be used to make inferences about a population, because
in a nonprobability sample some elements of the population being studied have no chance or an
unknown chance of being selected as part of the sample.

“This is the first of two efforts related to tribal justice issues that we reviewed in response to your
request during this time. The second effort is focused on the challenges that select tribes face in
adjudicating Indian country crimes, and collaboration between the Department of the Interior and DOJ
to support tribal justice systems. We expect to issue the final results from that effort in 2011.
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conclusions in this product. See enclosure I for a more detailed discussion of our
scope and methodology. :

Results in Brief

In fiscal years 2005 through 2009, USAOs resolved about 9,000 of the approximately
10,000 Indian country matters referred to their offices by filing for prosecution,’
declining to prosecute, or administratively closing the matter.’ USAOs declined to
prosecute 50 percent of the 9,000 matters. In addition:

* About 77 percent of the matters received were categorized as violent crimes,
and 24 percent as nonviolent crimes.

- & Declination rates tended to be higher for violent crimes, which were declined
62 percent of the time, than for nonviolent erimes, which were declined 40
percent of the time. According to staff from the USAOs, the.difference in
declination rates may be related to the evidence that is generally available for
each type of crime, because, generally, less evidence is available for violent
crimes.

* South Dakota and Arizona were the top two districis receiving Indian country
matters, with 2,414 and 2,358 matters, respectively. =~ . :

* The Federal Bureau of Investigation (FBI) and Bureau of Indian Affairs (BIA)
were the most prominent referring agencies, with 5,500 and 2,355 matters
referred, respectively. Matters referred by the FBI were declined 46 percent of
the time by the USAO, and matters from BIA 63 percent of the time. According
to USAO, FBI, and BIA officials, this may be atiributed to differences in the
types of crimes investigated by the two agencies and the agencies' policies on
which matters to refer to USAOs.

» Two charge categories accounted for 55 percent of matters referred. There
were 2,922 assault matters received (29 percent of the total), while the other
leading charge was sexual abuse and related offenses, with 2,594 matters
received (26 percent of the total). USAOs declined to prosecute 46 percent of
assault matters and 67 percent of sexual abuse and related matters.

The Department of Justice’s case management system, LIONS, cited 32 possible
reasons associated with declinations of Indian country matters. Three of those
reasons were associated with 65 percent of the declinations. They were "weak or
insufficient admissible evidence" (42 percent), "'no federal offense evident” (18
percent), and "witness problems" (12 percent).’

Background

Crimes committed in Indian country may be under the juﬁsdiction of federal, state, or
tribal governments depending on (1) the identity of the offender and victim—that is,

"As of September 30, 2009, about 1,000 of the 10,000 matters were pending action by the USAOs.
*Administratively closed matters were not declined, but were closed in LIONS for administrative
reasons. These include, for instance, matters that were combined with another matter for prosecution
and were, therefore, not declined.

"Up to three reasons may be associated with a. declination; therefore, the sum of the individual
percentages for the three reasons presented here exceeds 65.

Page 3 GAQO-11-167R Declinations of Indian Country Matters



Indian or non-Indian, (2) the nature of the alleged crime, (3) the state in which the
alleged crime occurred, and (4) whether the crime was committed in Indian country
as defined by federal statute.” Depending on the specific combination of factors in a
given crime, the U.S. Attorneys may have jurisdiction to prosecute crimes committed
in Indian country.’

The USAO intake process for Indian country criminal matters begins when a law
enforcement agency presents an investigation for possible prosecution. Most Indian
country crimes are investigated and presented to the USAO by a tribal law
enforcement agency, the FBI, or by criminal investigators from BIA. . USAOs refer to
all criminal investigations referred to them as “matters,” and categorize them as
“yiolent” or “nonviolent” depending on the nature of the alleged crime.” DOJ officials
noted that receipt of a referral does not mean that a prosecutable case exists at the
time the referral is made. Upon further investigation, USAOs may file the matter for
prosecution as a case in court or decline to prosecute the matter." When declining to
prosecute a criminal matter, USAOs categorize the declination as an immediate
declination or a later declination. An immediate declination occurs when the USAO
does not open a file on a referral and does not pursue prosecution of the referral. A
later declination occurs when the USAO opens a file on the referral, conducts more
work on the matter than would be associated with an immediate declination, but
ultimately does not pursue prosecution of the referral. Unless otherwise noted, we
have combined immediate and later declinations into a single declination category in
our analysis. The intake process for Indian country matters referred to USAOs is
illustrated in figure 1 below. S

Figure 1: Prosecution or Declination Process for Indian Country Matters Referred to a USAO

. 'USAQ reviews matter and

Law enforcbméﬂl ageney — e _ USAO detarmines whether to file
. : works with Investigative- i
refers Indlan country criminal agency to defermine whether . acase In court or decline the

- ' matter for prosecution

. Jnvestigaion lo UBAD._. furiner Investigatlon Is needed

Sourca: GAQ analysls of DO informetion.

*The term "Indian country” refers to all land within the limits of any Indian reservation under the
jurisdiction of the U.S. government, all dependent Indian communities within U.S. borders, and all
existing Indian allotments, including any rights-of-way running through an allotment. See I8 U.S.C. §
1151.

The tribal government also has jurisdiction to prosecute Indian offenders who commit crimes in
Indian country, even in circumstances where federal jurisdiction exists.

“There are no fixed criteria for USAOs in categorizing violent versus nonviolent matters. DOJ officials
told us that the categorization is made at the discretion of the prosecutor depending on the nature of
the alleged crime and that categorization practices may differ among districts.

11 the event USAO declines to prosecute a maiter, it must coordinate with appropriate tribal justice
officials regarding the use of evidence relevant to the prosecution of the case in a tribal court with
concurrent jurisdiction, that is, declined cases involving Indian offenders. See 25 U.S.C. § 2809(a)(3).
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USAOs Declined to Prosecute 50 Percent of the More Than 9,000 Matters
Received in Fiscal Years 2005 through 2009 That Were Resolved

Approximately 10,000 Indian country matters were referred to USAOs in fiscal years
2005 through 2009, and USAOs declined to prosecute 50 percent of the more than
9,000 matters that were resolved. As of September 30, 2009, about 1,000 of the total
matters received were considered pending because a USAO had not yet decided to
file for prosecution, decline, or administratively close the matter.”” Of the matters
received, about 77 percent were categorized as violent crimes, and 24 percent as
nonviolent crimes. Annual matters received for violent and nonviolent crime, as well
as filing and declination information for those matters, are shown in table 1, below.

Table 1: Indian Country Matters Received, Fiscal Years 2005 through 2009

Not yet filed for
Matters filed for prosecution or prosecution or
Matters received declined declined
Fiscal Total Filed for Immediately Later
year Violent® Nonviolent® received prosecution” declined declined
2005 1,876 479 2,342 977 663 682 20
2006 1,483 472 1,947 858 495 546 48
2007 1,488 489 1,963 = _ 1,018 331 544 70
2008 1,491 501 1,987 975 323 472 217
2009 1,342 . 429 1,767 756 201 249 561
Total 7,680 2,370 10,006 4,584 2,013 2,493 916

Source: GAO analysis of DOJ data.

“Some matters are ¢ategorized as both violent and nonviolent. Therefors, the sum of the violent and nonviolent
categories exceeds the total received.

*Filed for prosecution” includes matters that were not declined, but were closed in LIONS for administrative
reasons. These administratively closed matters include, for.instance, matters that were combined with another
matter for prosecution and were, therefore, not declined.

The overall declination rate for Indian country matters was 50 percent for fiscal years
2005 through 2009, as shown in table 2, below. Note that trends cannot be discerned
by comparing individual years because more matters were pending for recent fiscal
years than for earlier fiscal years.

Table 2: indian Country Matters Declined, Violent and Nonviolent Crimes, Fiscal Years 2005
through 2009

Matters filed for
Fiscal year  Matters received prosecution or declined” Matters declined Declination rate®

2005 2,342 2,322 1,345 58%
2006 1,947 1,899 1,041 55%
2007 1,963 1,803 875 46%
2008 1,987 1,770 795 45%
2009 1,767 1,206 B 450 37%
Overall 10,006 9,090 4,506 50%

Source: GAQ analysis of DOJ data.

“We calculated the declination rate as the number of matters declined divided by the number of
matters that were resolved—that is, filed for prosecution, declined, or administratively closed. We did
not include pending matters given that action had not yet been taken on them. See enclosure I for a
more detailed discussion of our methodology.
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"Fited for prosecution” includes matters that were not declined, but were closed in LIONS for administrative
reasons. These administratively closed matters include, for instance, matters that were combined with another
matter for prosecution and were, therefore, not declined.

*Matters received that have not been filed for prosecution, declined, or administratively ciosed are not included in
the declination rate. Trends cannot be discerned by comparing individual years because more matters were
pending for recent fiscal years than for earlier fiscal years. As these pending matters are closed, the declination
rates may change, particularly for recent fiscal years.

Overall, declination rates tend to be higher for violent crimes, which were declined 52
percent of the time in fiscal years 2005 through 2009, than for nonviolent crimes, -
which were declined 40 percent of the time, as shown in tables 3 and 4 below.

Table 3: Indian Country Matters Declined, Violent Crimes, Fiscal Years 2005 through 2009

Matters filed for :
Fiscal year Matters received prosecution or declined” Matters declined Declination rate’
2005 1,876 1,864 1,095 59%
2006 1,483 1,454 805 55%
2007 - 1,488 1,434 732 51%
2008 | 1,491 1,343 669 50%
2009 1,342 898 370 41%
Qverall 7,680 6,993 3,671 : 52%

Source: GAO analysis of DOJ data.

*Filed for prosecution” includes matiers that were not declined, but were closed in LIONS for administrative
reasons. These administratively closed matters include, for instance, matters that were combined with another
matter for prosecution and were, therefore, not declined. - B
‘Matters received that have not been filed for prosecution, deciined, or administratively closed are not included in
the declination rate. Trends cannot be discerned by comparing individual years because more matters were
pending for recent fiscal years than for earlier fiscal years. As these pending matters are closed, the declination
rates may change, particularly for recent fiscal years.

Table 4: indian Country Matters Declined, Nonviclent Crimes, Fiscal Years 2005 through 2009

Matters filed for ,
Fiscal year Matters received prosecution or declined” Matters declined Declination rate’
20056 479 , 471 256 54%
2006 472 453 240 53%
2007 489 473 152 32%
2008 51 431 126 29%
2008 - 429 311 80 26%
Overall - 2370 2,139 854 40%

Source: GAO analysis of DOJ data.

“"Filed for prosecution” includes matters that were not declined, but were closed in LIONS for administrative
reasons. These administratively closed matters include, for instance, matters that were combined with another
matter for prosecution and were, therefore, not declined.

sMatters recsived that have not been filed for prosecution, declined, or administratively closed are not included in
the declination rate. Trends cannot be discerned by comparing individual years because more matters were
pending for recent fiscal years than for easlier fiscal years. As these pending matters are closed, the declination
rates may change, particularly for recent fiscal years.

According to staff from the USAOs with whom we spoke, the difference in
declination rates may reflect the amount and quality of evidence that is often
available for each type of crime. Nonviolent crimes, such as the illegal sale of alcohol,
tend to have more witnesses, while other nonviolent crimes such as fraud leave more
of a "paper trail" than violent crimes. Violent crimes, however, frequently occur
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outside the presence of witnesses, other than a typically fragile victim—for example,
a child or a victim of domestic violence or sexual abuse—and lack documentary
evidence, Furthermore, victims of violent crime may not have seen their attacker,
may be too frightened {o testify against him or her in court, or may have some form of
domestic relationship with the suspect causing them to be unwilling to testify in
court. The lack of evidence available for violent crimes tends to make them more
difficult to prove and, therefore, may resuit in an increased rate of declination.

Five USAQ Districts Account for 73 Percent of All Indian Country Criminal Matters
Received

Fifty-one of the 94 USAO districts received Indian country matters from fiscal years
2006 through 2009, although 5 districts account for 73 percent of all Indian country
criminal matters received, as shown in figure 2 below.

Figure 2: Indian Country Matters Received by USAQ District, Violent and Nonviolent Crimes, Fiscal Years
2005 through 2009

South Dakota (2,414}

Arizona {2,358)

New Mexico (912)

Montana (844)

North Dakota {790}

{

All other districts (2,688}

Sourge: GAO analysis of ROJ data,

After North Dakota, which received 790 Indian country matters from fiscal years 20056
through 2009 and ranked fifth in the number of Indian country criminal matters
received, the district with the next largest number of receipts was the Western
District of Oklahoma with 301 matters. Twenty-su{ d1str1cts received between 1 and
10 Indian country matters over the period.

For more detail on the number of matters received and declination rates by USAO
district, please see enclosure II, tables 7, 8 and 9.
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Seventy-Nine Percent of Indian Country Matters Were Referred to USAQOs by the FBI
or BIA

The FBI and the BIA referred 79 percent of the Indian country matters to the USAOs.
The FBI accounted for 55 percent of the total referrals, while the BIA accounted for
24 percent. Tribal law enforcement, the BIA, and the FBI share responsibility for
investigating federal offenses in Indian country; however, the LIONS database does
not contain a category specifically for referrals from tribal law enforcement
authorities. DOJ officials told us that USAOs generally categorize referrals from tribal
authorities under the "state/county/municipal authorities" category or the "other"
category, and that categorization practices differ between districts. Figure 3, below,
shows the number of Indian country matters received by USAOs by referring agency
from fiscal years 2005 through 2009. :

Figure 3: Indian Country Matters Received by Refetring Agency, Violent and Nonviolent Crimes, Fiscal
Years 2005 through 2009 .

Federal Bureau of Investigation {5,500)

Bureau of Indian Affairs (2,355}

State/county/municipal authorities {665)

Other (477}

\——— All other referring agencies {1,009)

Source: BAQ analysis of DOJ data,

Note: "State/county/municipal authorities” and "Other" categories may include tribal authorities. "Other” is a
category in LIONS to track all other agencies that do not have a separate category in the database. "All other
referring agencies" combines several smaller LIONS categories in our analysis. Percentages do not add to 100
due to rounding.

USAOs declined 63 percent of Indian country criminal matters referred by the BIA
and 46 percent of Indian country criminal matters referred by the FBL
Representatives from USAOs, BIA, and FBI told us that this difference in declination
rates may be the result of differences in agency protocols for referring matters to a
USAQ. For example, while FBI officials said that they may elect not to refer matters
that they believe lack sufficient evidence for prosecution, BIA officials said that they
refer all matters that they investigate to the USAO. Also, one agency may not have a
presence in a certain area, leaving the other to make all of the referrals to the USAQ.
For example, the FBI does not have a presence on some tribal land in Arizona, and so
criminal matters from that area are referred by the BIA. Furthermore, FBI officials
noted that in many districts USAO guidelines assign primary responsibility for
investigation of certain types of crimes to either the FBI or the BIA. For example, the
FBI may be primarily responsible for crimes with child victims while the BIA may be
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responsible for adult rape investigations. These differences in agency protocols for
referring matters to a USAQ, presence in certain areas of Indian country, and
investigative responsibilities may affect the declination rates for the matters referred
by the BIA and the FBL

For more detail on the number of matters received and declination rates by referring
agency for violent and nonviolent crimes, see enclosure II, tables 10, 11 and 12.

Assault and Sexual Abuse Charges Accounted for 55 Percent of Indian Country

Matters Received

Assault and sexual abuse charges were the leading types of charges in Indian country
and accounted for 55 percent of Indian country matters in LIONS, as shown in figure
4 below. :

Figure 4: Indian Country Matiers Received by Charge, Violent and Nonviolent Crimes, Fiscal Years 2005
through 2009

Assault (2,922)

Sexual abuse and related offenses (2,594)

Drug offenses {739}

Offenses involving theft or deceit {739)

Homicide, including attempts (626)

4%

Unspecified Indian country offenses (445)
4%

Firearms, explosives and relaied offedses
(355)

All other charge categories {1,586}

Souice: GAD anatysis of DOJ data.

Note: We used the category "Unspecified Indian country offenses” where the LIONS data did not include a
specific charged offense but indicated that the alleged criminal conduct took place in Indian country. "All other
charge categories” includes specific charges not included in this figure and pending matters where DOJ had not
yet decided whether to charge or decline to prosecute. Percentages do not add to 100 due to rounding.

Of the two leading Indian country crime charge categories, USAOs declined to
prosecute 67 percent of sexual abuse and related matters and declined to prosecute
46 percent of assault matters. USAO officials told us that the difference in declination
rates between sexual abuse and assault matters may be the result of the difficulty in
obtaining evidence and witnesses in sexual abuse investigations. For example,
victims in sexual abuse crimes may not notify law enforcement officials of the crime
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until long after it occurred, making the collection of nontestimonial, physical
evidence difficult or impossible. In addition, sexual assault victims may be unwilling
to testify against a perpetrator in court, particularly if they know the perpetrator and
are facing pressure not to testify. USAO officials also noted that child victims, in
particular, may have difficulty testifying in court against their abuser or experience
difficulty in articulating what crimes were committed. In these instances, the matter
would likely have to be declined.

For more detail on the number of matters received and declination rates by charge
for violent and nonviolent crimes, see enclosure II, tables 13, 14, and 15.

Reasons for Declinations Varied, but "Weak or Insufficient Evidence" Was the
Most Frequently Cited

There were 32 possible declination reasons that could be selected in LIONS and were
associated with Indian country criminal matters,” and 5 of the reasons were
associated with 83 percent of the declinations.” “Weak or insufficient admissible
evidence” was the reason most frequently associated with declinations, as shown in
table 5 below.

Table 5: Frequency of Declination Reasons, Violent and Nonviolent Crimes,
Fiscal Years 2005 through 2009 -

_ Percentage of declinations

Declination reason - citing reason®
Weak or insufficient admissible evidence 42%
No federal offense evident® 18%
Witness problems 12%
Lack of evidence of criminal intent 10%
Suspect to be prosecuted by other authorities 10%
All other declination reasons 26%

Source: GAQ analysis of DOJ data.

*Up to three reasons may be associated with a declination, therefore the sum of percentages exceeds 100.
'No Federal Offense Evident® may include matters declined because of jurisdictional issues.

DOJ officials have stated that lack of jurisdiction precludes USAO prosecution of
certain Indian country crimes. For example, if a non-Indian commits a crime in Indian
country and the victim of the crime is also non-Indian, the state rather than the
federal government would have jurisdiction to prosecute. However, “Jurisdiction or
Venue Problems” was cited in only 2 percent of declinations. At the same time, the
selection of reasons for a declination is subject to the prosecutor’s discretion and,
according to DOJ officials, a prosecutor could choose to use an alternate reason,
such as “No Federal Offense Evident,” when jurisdiction or venue problems occur.
"No Federal Offense Evident" accounted for 18 percent of the declination reasons, as
shown in the table above. It is unknown what percentage of these cases may have

¥ JONS tracks only the declination reasons chosen by the USAOs and not case-specific facts behind
individual declinations.

“Up to three reasons may be associated with a declination; therefore, the sum of percentages for the
top five reasons exceeds 83.
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been declined because the federal government lacked jurisdiction or because the
conduct did not meet other elements of the crime.

For a list of all of the reasons associated with declinations of Indian country matters,
see enclosure II, tables 16, 17, and 18.

We provided a draft of this report to DOJ for review and comment. Their comments
are reproduced in enclosure III. DOJ provided additional perspectives on the reasons
why USAOs may decline to prosecute a criminal matter, and on their efforts to
address public safety challenges in Indian country. DOJ also provided technical
comments that we have incorporated where appropriate.

We are sending copies of this report to the appropriate congressional committees. We
are also sending copies to the Attorney General of the United States and the
Secretary of the Interior. This report will also be available at no charge on our Web

site at http:/www.gao.gov.

If you or your staff have questions concerning this report, please contact me at (202)
512-9627 or maurerd@gao.gov. Contact points for our Offices of Congressional -— - — — -
Relations and Public Affairs may be found on the last page of this report Key
contributors to this report are listed in enclosure IV.

David C. Maurer
Director, Homeland Security and Justice

Enclosures (4)
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Enclosure 1

Scope and Methodology

To determine U.S. Attorney declination rates and the reasons for those declinations,
we reviewed violent and nonviolent criminal matters from Indian country in the
Department of Justice’s (DOJ) case management system, the Legal Information Office
Network System (LIONS). Specifically, we consolidated records provided from fiscal
years 2005 through 2009, the 5 most recent years of data available for violent and
nonviolent crimes, into a single data set and analyzed the data to determine
declination rates for Indian country matters. We considered a matter to be not
declined if any one defendant was prosecuted, even if the USAO had declined to
prosecute other defendants or had previously declined the maiter.

We also interviewed cognizant DOJ officials about the intake and data entry process
for Indian country matters, performed electronic testing for obvious errors in
accuracy and completeness of the data, and reviewed LIONS documentation to
determine that the data we used were sufficiently reliable for the purposes of our
review. Nevertheless, certain limitations apply to the Indian country data in LIONS
because the system is designed for case management and not primarily for statistical
analysis. Specifically, Indian country matters may be categorized in LIONS as
something other than “Indian country.” For example, a firearms offense involving
Indians in Indian country may be categorized only as a firearms matter. Further,
crimes committed in Indian country that are not referred to a U.S. Attorney’s Office
(USAOQ), for instance, crimes over which the state has jurisdiction, are not recorded
in LIONS. Therefore, LIONS does not contain data on all criminal investigations in
Indian country. Moreover, the manner in which LIONS is used in individual offices
may vary over time in a way that could affect the declination rate, even without
changes in Indian country crime frequency or prosecution practices. For example,
DOJ officials told us that prior to 2007, the South Dakota USAO opened matters in
LIONS to keep information about offenders for possible use if the offenders were
later arrested for a prosecutable federal offense. Starting in 2007, the South Dakota
USAO changed its LIONS practices and no longer entered those matters in LIONS,
which would have the effect of decreasing that office's declination rate.

In addition, we interviewed staff from 4 of the 94 USAOs that had among the largest
volumes of Indian country matters from fiscal years 2005 through 2009, the period for
which we calculated declination rates. Since we selected a nonprobability sample of
USAOs to interview, the information we obtained is not generalizable to all USAQs.”
However, the interviews provided insights into the factors that may contribute to the
difference in declination rates for various types of criminal matters.

We calculated the declination rate for a given fiscal year as the proportion of resolved
matters received in that year that were declined at any time during the five year
period. A resolved matter is one that the USAO has decided to file for prosecution,
decline, or administratively close. For example, we looked at the Indian country

¥Results from nonprobability samples cannot be used to make inferences about a population, because
in a nonprobability sample some elements of the population being studied have no chance or an
unknown chance of being selected as part of the sample.
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matters that USAOs received in fiscal year 2006, and then determined what
percentage of the resolved matters were filed for prosecution or administratively
closed and what percentage were declined. If a matter was received in fiscal year
2006 and was immediately declined, it was included in the declination rate. Similarly,
if a matter was received in fiscal year 2006 and was declined in fiscal year 2008, it was
also included in the declination rafe for fiscal year 2006 matters. Matters that USAOs
had not yet resolved—that is, decided 1o file for prosecution, decline, or
administratively close—were not included in the declination rate.

This approach for calculating declination rates contrasts with an alternate method
that has been used by DOJ, in which the number of matters that were received in a
given fiscal year is compared with the number of matters declined in that same year.
Under this approach, a matter received in 2006 and declined in 2008 would be
included in the 2008 declination rate. Furthermore, a matter received in 2008, but
which was not filed for prosecution or declined, would also be included in the
calculation of the 2008 declination rate. This approach is useful for describing the
level of activity related to matters in a given fiscal year, one of the purposes for which
DOJ uses the LIONS system, but does not reflect what happened to a matter over
time.

In determining the declination rates by charge, we grouped Indian country matters
into 19 broad charge categories, listed below in table 6. These categories reflect the
lead charge assigned by a prosecutor at intake to indicate the most significant crime
alleged. T . I

Table 6: Charge Categories for Indian Country Criminal Matters

Charge category Description of charge category
Conservation and.environmentat Violations of resource conservation laws contained in Title 16 of the
offenses U.8. Code, such as laws protecting National Parks, forests,

archeclogical resources, historic properties, fish, wildlife, and marine
mammals; laws protecting public lands (Title 18, Chapter 91); water
pollution control laws (Title 33, Chapter 26), and untawful hunting,
trapping, or fishing on Indian fand (18 U.8.C. § 1165).

Offenses invoiving theft or deceit Violations of 17 U.S.C. Chapter 5 {copyright infingement), and 18
U.8.C. Chapter 9 (bankruptcy fraud), Chapter 11 (bribery, graft, and
conilicts of interest), Chapter 11a (falure to pay child support), Chapter
25 (counterfeiting and forgery), Chapter 31 (embezzlement and thef),
Chapter 42 {extortionate credit {ransactions), Chapter 47 {fraud and
false statements), Chapter 63 (mail and other fraud), Chapter 75
{passport and visa fraud), Chapter 103 (robbery and burglary), Chapter
107 (stowaways), Chapter 113 (stolen property), Chapter 114
{trafficking in tobacco contrabandy}, and 26 U.S.C. Chapter 75 (tax
offenses}, and certain Indian-related theft offenses, i.e., 18 U.5.C. §
1163 (émbezziement and theft from tribal organizations), 18 U.S.C. §
1167 (theft from gaming establishments in Indian country), and 18
U.8.C. § 1168 (theft by officers or employees of gaming establishments
on Indian lands).

Obstruction of justice offenses Violations of 1B U.S.C. § 4 (concealment of a felony), 18 U.8.C. §§ 371-
372 {conspiring to commit anh offense against the United States or its
officers}, 18 U.S.C. § 1169 {tailure to report child abuse in indian
country), as well as any offenses within the following Chapters of Title
18: Chapter 21 (contempt), Chapter 35 {escape from custody), Chapter
49 (fugitives from justice), Chapier 73 {obstruction of justice), Chapter
75 (perjury), Chapter 207 (release and detention pending judicial

roceedings), Chapter 224 {protection of witnesses), Chapter 227
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{sentences), and chapter 229 (post-sentence administration).

Controlled substance offenses

Violations of the Controlied Substances Act of 1970, which is found in
Title 21 of the United States Code, as well as violations of the alcohol
prohibitions applicable to Indian country under Title 18, Chapter 53 (18
U.5.C. § t154-1158).

Firearms, explosives, and related
offenses

Violatiens of 18 U.S.C. Chapter 5 (arson), Chapter 40 {explosives),
chapter 44 (firearms), and 26 U.S.C. Chapter 53 {certain firearms and
destruciive devices).

Sexual abuse and related offenses

Violations of 18 U.S.C. Chapter 109A {sexual abuse), Chapter 1098
(sex offender registration requirements), Chapter 110 (child
pomography), and Chapter 117 (involving transportation of the victim for
illegal sexual activity).

Immigration offenses

Encompasses the general immigration penalty provisions (8 U.S.C. §§
1324-1330).

Properly damage or trespass
oifenses

Vioiations of 18 U.S,C. Chapter 65 {malicious rnischief) and trespass
offenses such as 18 U.S.C. § 1793, trespass on Bureau of Prisons land.

Gambling' offenses

Vioiations of the foliowing U.S. Code provisions: 15 U.8.C. § 1175,
gambling devices prohibited and 18 U.S.C. § 1084, transmission of
wagering information. ——

Racketeering offenses

Violations of 18 U.S.C. chapter 95, including 18 U.S.C, § 1951,
interference with commerce by threats or viclence; 18 U.S.C. § 1952,

. interstate and foreign travel or transportation in aid of racketeering

enterprises; 18 U.S.C. § 1955, prohibition of illegal gambling -
businesses; 18 U.S.C. § 1956, laundering of monetary instruments; 18
LL.S.C. § 1958, use of interstate commerce facilities in murder-for-hire;
and 18 U.S.C. § 1959, viclent crimes in aid of racketeering activity.

Homicide, including attempts

Violations of 18 U.S.C. chapter 51 (homicide). The offenses within this
chapter include murder, manslaughter, and attempted murder or
manslaughter, among other things

Assault

Viclations of 18 U.S.C. Chapter 7. Within this category, assaults may
range from simple assault, which is a misdemeanor with a maximum

prison exposure of 6 months, to assault with intent to commit murder,
which is a felony punishable by up to 20 years imprisonment.

Offenses involving threats, force or
violence

Violations of 18 U.S.C. Chapter 41 (extortion and threats), Chapter 55
{kidnapping), Chapter 90A (protection of unbom chiidren), and Chapter
110A (domestic violence and stalking)-

Civil rights offenses

Violations of 18 U.S.C. Chapier 13, which addresses criminal violations
of civil rights, such as conspiracy to injure citizens in the exercise of
federal rights (18 U.S.C. § 241); willful deprivations of federai rights
under color of law (18 U.S.C. § 242); and interference with federally
protected activities (18 U.S.C. § 245).

Unspscified [ndian country offenses

Encompasses LIONS charge values that correspond with the following
indian country provisions: 18 U.S.C. § 1151, which defines the term
“Indian country,” 18 U.8.C. § 1152, which establishes federal jurisdiction
to prosecute a wide variety of crimes in Indian country such as arson,
theft, receiving stolen goods, destruction of property, and rcbbery,
provided that either the offender or the victim is an Indian, and 18

U.S.C. § 1153, which establishes federal jurisdiction to prosecute a wide
variety of crimes committed by indians in Indian country, such murder,
manslaughter, kidnapping, maiming, incest, felony assault, felony child
and a host of sex crimes. Because of the wide array of criminal conduct
represented by these charge codes, it is not possible to identify the
specific undertying offense, only that the offense charged was
committed in Indian country.

Juveniie definquency matters

Encompassed by 18 U.S.C., Chapter 403, which involves violations of
federal Jaw committed by persons younger than 18 years oid.

M
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Postal Service offenses Violations of law applicable to the Postal Service, which' are ¢ontained in
18 U.S.C. Chapter 83.

Pending matters Matters where DOJ had not yet decided whether to charge or decline to
prosecute. .
Unknown offenses Encompasses: (1) LIONS charge values for which we were unable to |

find an associated criminal provision in the U.S. Code; and (2) LIONS
charge values that corresponded with a general provision in the U.S.,
Code such as 18 U.S.C. § 3, accessory after the fact, but did not identify
the underlying offense, such as accessory after the fact to murder.

Source: GAO.

We conducted our work from October 2009 through December 2010 in accordance
with all sections of GAO’s Quality Assurance Framework that are relevant to our
objectives." The framework requires that we plan and perform the engagement to
obtain sufficient and appropriate evidence to meet our stated objectives and to
discuss any limitations in our work. We believe that the information and data
obtained and the analysis conducted provide a reasonable basis for any findings and
conclusions in this product.

*This is the first of two efforts related to tribal justice issues that we reviewed in response to your
request during this time. The second effort is focused on the challenges that select tribes face in
adjudicating Indian country crimes, and collaboration between the Department of the Interior and DOJ
to support tribal justice systems. We expect to issue the final results from that effort in 2011.
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Enclosure I1
Indian Country Matters Received and Declination Rates

Tables 7, 8, and 9, below, show the number of Indian country matters received and
declination rates by U.S. Attorney’s Office (USAO) district from fiscal years 2005
through 2009. Table 7 includes both violent and nonviolent criminal matters, table 8
shows only violent criminal matters, and table 9 shows only nonviolent criminal
matters.

Declination rates are calculated based on the number of matters actually filed for
prosecution, declined, or administratively closed by the district office. Declination
rates do not include matters that were stiil "pending," that is, that had not yet been
filed for prosecution, declined or administratively closed. We did not calculate
declination rates for districts with fewer than 50 matters filed for prosecution,
declined or administratively closed from fiscal years 2005 through 2009 because a
declination rate would have little meaning when based on such a small number of
matters.

Table 7: Indian Country Matters Received and Declination Rates by USAO District, Violent and
Nonviolent Crimes, Fiscal Years 2005 through 2009

Matters filed for

Matters prosecution, declined or Matters Declination
USAOQ district received  administratively closed declined rate®
South Dakota 2,414 2,241 1,376 81%
Arizona 2,358 2,178 817 38%
New Mexico . 912 746 301 40%
Montana 844 795 376 47%
North Dakota 790 750 478 64%
Oklahoma-Western 301 287 134 47%
Wyoming 225 194 98 51%
ldahe 217 200 119 60%
Washington-Eastern 199 183 132 72%
Nebraska 193 171 76 44%
Oregon 192 181 122 67%
Michigan-Westem 164 139 52 37%
Nevada 163 151 84 56%
North Carolina-Western 131 125 53 42%
Colorade 119 106 38 36%
Mississippi-Southern 118 88 30 34%
Oklahoma-Eastern 93 66 33 50%
Minnesota 92 77 28 36%
Washington-Western 85 65 20 3%
Utah 83 78 22 28%
Wiscensin-Eastern a8z 74 16 22%
Oklahoma-Northern 78 65 35 54%
Alaska 47 ' 42 20
iMichigan-Eastern 30 26 19
lowa-Northern ‘ 12 12 6
Alabama-Middle’ 5 "5 1
" Connecticut ' 5 4 3
California-Southemn 5 4 o
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Matters filed for

Matters prosecution, declined or Matters Deciination
USAO district received administratively closed declined. rate®
California-Northern 4 3 2
New York-Northem

California-Eastern
New York-Western
Fiorida Southetn
Louisiana-Western
Alabama-Southern
Texas-Southern
Virginia-Eastern
Wisconsin-Western
Maine
lowa-Southern
District of Columbia
Missourl-Eastern

"~ Ohio-Southern
Pennsylvania-Western
Rhode Island
Alabama-Northern
California-Central

Marnyland .
Puerto Rico ' ' -
Tennessee-Western

Pennsylvania-Eastemn .
Overall 10,006 9,090 4,506 50%

Source: GAO analysis of DOJ data.
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*Matters received that have not been filed for prosecution, declined, or administratively closed are not included in
the declination rate.

]
Table 8: indian Country Matters Received and Declination Rates by USAQ District, Violent Crimes, Fiscal

Years 2005 through 2009
Matters filed for

Matters prosecution, declined or Matters Deciination
USAO district received  administratively closed declined rate”
South Dakota 1,808 1,689 1,084 65%
Arizona 1,766 1,602 746 47%
New Mexico 907 744 300 40%
North Dakota 692 660 410 62%
Maontana 646 622 292 A47%
idaho 189 174 100 57%
Wyoming 188 164 79 48%
Nebraska 174 155 69 45%
Oregon 166 157 103 66%
Washington-Eastern 161 149 103 69%
Oklahoma-Western 125 122 77 . 683%
North Carolina-Westemn 115 114 46 40%
Nevada 115 106 63 59%
Michigan-Westem 101 82 33 40%
Colorado 96 86 30 35%
Minnesota 86 72 26 36%
Mississippi-Southern 76 59 18 3%
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Matters filed for

Matters prosecution, declined or Matters Declination
USAOQ district received  administratively closed declined rate*
Utah 73 69 20 29%
Wisconsin-Eastern 63 56 14 25%
Washington-Western 50 37 7
Oklahoma-Northem 23 20 12
Oklahama-Eastem 18 16 9
Michigan-Eastern 15 13 10
lowa-Narthern 7 7 3
New York-Northern 3 3 0
Virginia-Eastern 3 2 0
Alaska 2 2 0
California-Eastern 1 1 1
District of Columbia 1 1 1
Louisiana-Western 1 1 1
Missouri-Eastern i 1 1
New York-Westarn 1 1 1
Pennsylvania-Western 1 1 1.
Rhode Island 1 1 1
Alabama-Southemn 1 1 -0
California-Southerm 1 1 0
Puerto Rico 1 1 0
Tennessee-Western 1 1 L0
Florida Southern 1 0 0 _ .
Overali 7,680 —— ' 6,993 3,671 - 52%

Source: GAO analysis of DOJ data.

*\atters received that have not been filed for prosecution, declined, or administratively closed are not included in
the declination rate.

Table 9: Indian Country Matters Received and Declination Rates by USAO District; Nonviolenii Ctimes,
Fiscal Years 2005 through 2009 .

Matters filed for

. Maﬂer‘s prosecution, declined or Matters Declination
USAO district received administratively closed declined rate’
South Dakota 619 565 297 52%
Arizona 594 578 71 12%
Montana 199 174 84 48%
Oklahoma-Westem 177 ‘ 166 57 34%
North Dakota o8 80 68 76%
Oklahoma-Eastern 75 50 24 48%
Michigan-Western 65 59 19 32%
Oklahoma-Northern 55 45 23
Nevada . 48 45 21
Alaska 45 40 20
Wyoming 45 37 22
Mississippi-Southern 42 29 12
Washington-Eastern 38 34 29 .
Washington-Western 35 28 13 '
Idaho 28 26 19
Oregon ' 26 24 19
Calorado 26 23 10
Wisconsin-Eastern 19 18 2
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USAO district

Matters
received

Matters filed for
prosecution, declined or Matters Declination
administratively closed declined rate”

Nebraska

18

186

North Carolina-Westemn

16

1

"Minnesota

15

14

Michigan-Eastern

15

13

Utah

14

12

lowa-Northern

4]

(3]

Alabama-Middie

Connecticut

New Mexico

California-Northern

Catifornia-Southern

Texas-Southern

Florida Southemn

California~Eastern

New York-Western

Alabamea-Southem

Louisiana-Westermn

Wisconsin-Westem

Maine

lowa-Southern

Ohio-Southern

Alabama-Northemn

California-Central

Maryland

New York-Northem

Pennsylvania-Eastemn

] ] ] ] RN MO N o] o] G| 0of x| B[ m| L en

oloclo|o|o|aloja|alala]alala|o|o| ]| -+|wi=]|w]r| o]~~~
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Overall

2,370

2,139 854 40%

Source: GAD analysis of DOJ data.

*Matters received that have not been filed for prosecution, declined, or administratively closed are not included in

the declination rate.

Tables 10, 11, and 12, below, show the number of Indian country matters received
and declination rates by referring agency from fiscal years 2005 through 2009. Table
10 includes both violent and nonviolent criminal matters, table 11 shows only violent
criminal matters, and table 12 shows only nonviolent criminal matters. '

Declination rates are calculated based on the number of matters actually filed for
prosecution, declined, or administratively closed by the USAOs. Declination rates do
not include matters that were still "pending,” that is, that had not yet been filed for
prosecution, declined or administratively closed. We did not calculate declination
rates for referring agencies with fewer than 50 matters filed for prosecution, declined
or administratively closed from fiscal years 2005 through 2009 because a declination
rate would have little meaning when based on such a small number of matters.
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Table 10: Indian Country Matters Received and Declination Rates by Referring Agency, Violent and
Nonviolent Crimes, Fiscal Years 2005 through 2009

_ Matters filed for

: Matters prosecution, declined or ~ Matters Declination -
Referring agency - received administratively closed declined rate®,
Federal Bureau of Investigation 5,500 ‘ 5,008 2,323 46%
Bureau of Indian Affairs 2,355 2,087 1,305 63%
State/County/Municipal 665 598 303 51%
Authorities
Other 477 467 387 83%
Drug Enforcement Administration 276 267 10 4%
Joint State/Local Led Task Force - 119 108 26 24%
Bureau of Alcchol, Tobacco, 103 89 31 35%
Firearms and Explosives )
Immigration and Customs 93 92 4 4%
Enforcement
Joint Federal Bureau of 89 80 25 31%
Investigation/State or Local Task
Force _
Customs and Border Protection 60 59 2 3%
Other Department of the Interior 54 47 27
United States Marshals Service 27— 25 2
Other Department of Justice 19 17 4
Postal Service 15 14 4
Fish and Wildlife Service 15 13 2
Office of the Inspector General— 14 12 2
Health and Human Services
Joint Aleohol, Tobacco, Firearms 12 12 2
and Explosives/State or Local
Task Force
Joint United States Marshals 11 8 5
Service/State or Local Task Force
National Park Service 9 9 3
Citizenship and Immigration 7 7 6
Services
Transferred from other USAO 7 7 4
Indian Health Service/Public 7 6 1
Health Service
United States Secret Service 7 5 2
Forest Service 7 2 2
Other Depariment of Housing and 6 5 3
Urban Development
Office of the Inspector General— 5 3 0
Department of Justice
United States Courts 4 4 1
Joint Drug Enforcement 4 4
Administration/State or Local Task
Force
Public Health Service 3 3 3
Bureau of Land Management 3 3 2
Social Security Administration 3 3 0
Office of the Inspector General— 3 1 1
Department of Education
Air Force 2 2 2
Navajo and Hopi Indian 2 2 2
Relocation
Other Department of Agriculture 2 2 2
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Matters filed for

Malters prosecution, declined or  Matters Declination
Referring agency received administratively closed declined rate®
Department of State 2 2 1
Office of the Inspector General— 2 2 0
Postal Service
Other Depariment of Health and 2 1 1
Human Services

Department of Education 1 g 1
Environmental Protection Agency 1 1 1
Food and Drug Administration 1 1 1
Joint Defense/State or Local Task 1 1 1
Force )

Metropolitan Police Department— 1 1 1
District of Columbia

Veterans Administration—LUtah 1 1 1
Bureau of Prisons 1 1 0
Farm Service Agency/Commodity 1 1 0
Credit Corp

Federal Housing Administration 1 1 4]
Internal Revenue Setvice i 1 0
Other Department of Labor 1 1 o
Parole Commission 1 1 0
Tennessee Valley Authority T 1 i 1 Y
Commission )

Veterans Administration—New - 1 1 o
Mexico/Albuquerque -

National Oceanic and 1 ; 0 4]
Atmospheric Administration T

Overall 10,006 9,090 4,506 50%
Source: GAO analysis of DOJ data. ‘

"Matters received that have not been filed for prosecution, declined, or administratively closed are not included in
the declination rate.

Table 11: indian Country Matters Received and Declination Rates by Referring Agency, Violent Crites,
Fiscal Years 2005 through 2009

Matters filed for

: Matters prosecution, declined, or  Matiers Declination
Referring agency ) recejved administratively closed declined rate’
Federal Bureau of investigation 4,779 4,377 2,029 46%
Bureau of Indian Affairs : 1,851 1,652 1,053 64%
State/County/Municipal 558 508 263 52%
Authorities
Other 3N 301 260 86%
Bureau of Alcohol, Tobacco, 56 49 21
Firearms and Explosives
Joint Federal Bureau of 3 ’ 27 13
fnvestigation/State or Local Task
Force
(Other Depaniment of the interior 17 16 11
Joint State/t ocal Led Task Force 16 11 4
United States Marshals Service 8 7 0
Other Department of Justice 6 6 2
Joint Aleohol, Tobacco, Firearms 6 6 1
and Explosives/State or Local
Task Force
Transferred from other USAQ ‘ 4 S 4 3
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Matters filed for
Matters prosecution, declined, or Matters Declination

Referring agency received administratively closed declined rate*
Immigration and Customs 4 4 0
Enforcement _

Indian Health Service/Public 4 3 1]

Health Service

National Park Service 3 3 1
Joint United States Marshals 3 2
Service/State or Local Task Force

Public Health Service 2 ‘ 2 2
Customs and Border Protection 2 2 4]
Joint Drug Enforcement 2 2 0
Administration/State or Local Task

Force

United States Secret Service 2 1 1
Air Force 1 1 1
Joint Defense/State or Local Task 1 - 1 1
Force

Metropolitan Police Department— 1 1 1
District of Columbia o

Navajo and Hopi Indlan ' 1 1 1
Reiocation

Postat Service i 1 1
Veterans Administration—Utah 1 1 1
Bureau of Prisons — 1 0
Drug Enforcement Administration 1 1 0
Farm Service Agency/Commodity 1 1 o
Credit Corp

Parole Commission 1 1 0
‘United States Couris 1 _ 1 0
Veterans Administration—New 1 1 0
Mexico/Albuguerque

Overall 7,680 6,993 3,671 52%

Saource: GAQ analysis of DOJ data.
“Matters recewed that have not been filed for prosecution, declined, or admmistratwely closed are not included in
the declination rate.

Table 12; Indian Country Matters Received and Declination Rates by Referring Agency, Nonviolent
Crimes, Fiscal Years 2005 through 2009

Matters filed for

Matters prosecution, declined or Matters Declination
Referring agency received administratively closed declined rate®
Federal Bureau of investigation 749 657 304 46%
Bureau of Indian Affairs 516 447 261 58%
Drug Enforcement Administration 275 266 10 4%
Other ‘ 167 167 127 76%
State/County/Municipal 110 95 40 42%
Authorities
Joint StatefLocal Led Task Force 103 ' 97 22 23%
Immigration and Customs B9 88 4 5%
Entorcement
Customs and Border Protection 58 87 2 4%
Joint Federal Bureau of 55 53 12 23%
Investigation/State or Local Task .
Force

Page 22 GAO-11-167R Declinations of Indian Country Matters



Matters filed for
Matters prosecution, declined or  Matters Declination

Referring agency received administratively closed declined rate®
Bureau of Aleohol, Tobacco, 47 40 10
Firearms and Explosives

Other Depariment of the Interior 37 3 16
United States Marshals Service 19 ] 18 2
Fish and Wildlife Service - 15 13 2
Postal Service 14 13 3
Ofiice of the Inspector General— 14 12 2
Health and Human Services

Other Depatiment of Justice 13 ' 11 2
Joint United States Marshals 8 6 4
Service/State or Local Task Force :
Citizenship and Immigration 7 7 6
Services

Forest Service 7 2 2
National Park Service 6 & 2
Joint Alcohol, Tobacco, Firearms 6 8 1
and Explosives/State or Local

Task Force -

Other Department of Housing and . 8 5 3

Urban Developmeit

United States Secret Service 5 7 4 1
Office of the Inspector General— 5T - 3 i}
Department of Justice o

Bureau of Land Management 3 3 2
Indian Heatth Service/Public 3 - 3 1

Health Service el

Transferred from other USAO 3 3 1

United States Courts 3 3 1

Social Security Administration 3 3 0

Office of the Inspector General— 3 1 1

Department of Education

Other Department of Agriculture 2 2 2
© Department of State 2 2 1

Joint Drug Enforcement 2 2 0

Administration/State or Local Task

Force ‘

Office of the Inspector General— 2 2 0

Postal Service

Other Depariment of Health and 2 1 1

Human Services

Air Force 1 1 1

Department of Education 1 1 1

Environmental Protection Agency 1 1 1

Food and Drug Administration 1 1 1

Navajo and Hopi Indian 1 1 1

Relocation

Public Health Service 1 1 1

Federal Housing Administration 1 1 0

Internal Revenue Service 1 1 0

Other Department of Labor 1 1 4

Tennessee Valiey Authority 1 1 0

Commission

Nationat Qceanic and 1 0 0

Atmospheric Administration

Overali 2,370 2,139 854 40%

Source: GAO analysis of DOJ data.
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"Matters received that have not been filed for prosecution, declined, or administratively closed are not included in
the declination rate.

Tables 13, 14, and 15, below, show the number of Indian country matters received
and declination rates by charge category from fiscal years 2005 through 2009. Table
13 includes both violent and nonviolent criminal matters, table 14 shows only violent
criminal matters, and table 15 shows only nonviolent criminal matters.

Declination rates are calculated based on the number of matters actually filed for
prosecution, declined, or administratively closed by the USAOs. Declination rates do
hot include matters that were still "pending," that is, that had not yet been filed for
prosecution, declined or administratively closed. We did not calculate declination
rates for charge categories with fewer than 50 matters filed for prosecution, declined
or administratively closed from fiscal years 2005 through 2009 because a declination
rate would have little meaning when based on such a small number of matters. For a
detailed explanation of the specific charges included in each charge category see
table 6 in enclosure L

Table 13: Indian Country Matters Received and Declination Rates by Charge Category, Viclent and
Nonviolent Crimes, Fiscal Years 2005 through 2009 '

Matters filed for

Matters prosecution, declined or Maiters Declination
Charge category received administratively closed declined rate’
Assault 2,922 2,922 1,341 46%
Sexual abuse and related 2,594 2,594 1,745 67%
offenses
Pending matters” 990 75 0 0%
Drug offenses : 739 738 136 18%
Offenses invelving theft or deceit 739 738 359 49%
Homicide, including attempts 626 626 292 - 47%
Unspecified Indian country 445 445 297 &67%
offenses
Firearms, explosives and related 355 355 120 34%
offenses
Unknown 200 200 71 36%
Obstruction of justice offenses 115 115 29 25%
Other offenses involving threats, 78 : 78 43 55%
force or violence .
Immigration offenses 67 &7 3 4%
Juvenile delinquency matters ‘37 37 15
Conservation and environmental 30 30 10
offenses _
Civil rights offenses 25 25 22
Property damage or trespass 21 21 12
offenses
Racketeering offenses 12 12’ : 8
Postal Service offenses 9 9 2
Gambling offenses ‘ 2 2 1 .
Overall 10,006 9,090 4,506 50%

Source: GAQ analysis of DOJ data.

*Matters recaived that have not been filed for prosecution, declined, or administratively closed are not included in
the deglination rate.
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"*Pending matters” includes matters where DOJ had not yet decided whether to charge or decline fo prosecute,
and 75 matters (reflected in the second data column) that were subsequently filed for prosecution or
administratively closed but for which charge information was not available in the data provided by DOJ.

Table 14: Indian Country Matters Received and Declination Rates by Charge Category, Vioient Crimes,
Fiscal Years 2005 through 2009

Matters filed for

Matters prosecution, declined or Matters Declination
Charge category received administratively closed declined rate®
Assauit 2,869 2,869 1,316 48%
Sexuafl abuse and related 2,450 2,450 1,655 68%
offenses
Pending matters 752 66 0 0%
Homicide, including attempts 606 606 280 46%
Firearms, explosives and refated 266 _ 266 90 34%
pffenses ) _
Unspecified ndian country 2563 253 130 51%
offenses
Unknown . 131 .13 42 32%
Offenses involving theft or deceit 128 127 51 40%
Other offenses involving threats, 7 71 38 54%
force or violence
Obstruction of justice offenses - 51 51 15 29%
Drug offenses ‘ .- _ 89 . 39 17
Juvenile delinquency matters 28 28 8
Civil rights offenses 21 _ 21 19
Property damage or trespass --8 8 5
offenses ) - - -
Racketeering offenses 5 5 4
Immigration offenses 1 1 0
Postal Service offenses 1 1 0 .
Overall 7,680 6,993 3,671 52%

Source: GAO analysis of DOJ data.

*Matters received that have not been filed for prosecution, declined, or administratively closed are not included in
the declination rate, ' ‘ ~ )

"Pending matters" includes matters where DOJ had not yet decided whether to charge or decline to prasecute,
and 66 matters (reflected in the second data column) that were subsequently filed for prosecution or
administratively ciosed but for which charge information was not available in the data provided by DOJ.

Table 15: Indian Country Matters Received and Declination Rates by Charge Category, Nonvioient
Crimes, Fiscal Years 2005 through 2009

Matters fited for

Matters prosecution, declined or Matters Declination
Charge category received administratively closed declined rate”
Drug offenses 700 700 119 A7%
Offenses involving theft or deceit 612 612 309 50%
Pending matters® 240 9 0 .
Unspecified Indian gountry 193 193 167 87%
offenses
Sexual abuse and related 157 157 96 61%
offenses
Firearms, explosives and related 80 90 ‘ 30 33%
offenses ‘
Assault 75 75 35 47%
Unknown 71 71 29 41%
Immigration offenses _ 66 ) 66 3 5%
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Matters fited for ,
Matlters prosecution, declined or Matters Declination

Charge category received administratively closed declined rate®
Obstruction of justice offenses 64 64 14 22%
Conservation and environmental 30 30 10

offenses

Homicide, including attempts 22 22 14

Property damage or trespass 13 i3 7

offenses

Juveniie delinquency matters 9 9 6

Postal Service offenses 8 8 2

Other offenses involving threats, 7 7 5

force or violence :

Racketeering offenses 7 7 4

Civil rights offenses 4 4 3

Gambling offenses 2 2 1 .
Qverall 2,370 2,139 854 40%

Source: GAQ analysis of DOJ data.

*Matters received that have not been filed for prosecution, declined, or administratively closed are not inciuded in
the declination rate.

pending matters” includes matters where DOJ had not yet decided whether fo charge or decline to prosecute,
and 9 matters (reflected in the second data column) that were subsequently filed for prosecution or
administrafively closed but for which charge information was not available in the data provided by DOJ.

Tables 16, 17, and 18, below show the reasons provided in LIONS for declinations of
Indian country matters. Immediate and later declinations both require one reason to
be provided. However, later declinations my also inctude up to two additional
reasons. Therefore, the total number of reasons exceeds the total number of
declinations. Table 16 includes reasons provided for both violent and nonviolent
criminal matters, table 17 shows only reasons associated with violent criminal
matters, and table 18 shows only reasons associated with nonviolent criminal
matters.

Table 16: Frequency of Declination Reasons, Violent and Nonviolent Crimes, Fiscal Years 2005 through
2009

Number of declinations  Percentage of detlinations

Declination reason citing reason” citing reason®
‘Weak or insufficient admissible ‘ 1,878 ' 42%
evidence

No federal offense evident ‘ 797 ‘ 18%
Witness problems 537 12%
Lack of evidence of criminal intent 487 0%
“Suspect to be prosecuted by other 457 10%
authorities .

Agency request 161 . 4%
Minimal federal interest or no deterrent 150 3%
value

No known suspect 117 3%
Office policy (fails to meet prosecutive 109 2%
guidelines)

Offender's age, health, prior record, or 94 2%

personal matter
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Declination reason

Number of declinations Percentage of declinations
citing reason"

citing reason®

Jurisdiction or venue problems 9 2%
Staleness 84 2%
Civil, administrative, or other 80 2%
disciplinary alternative

Lack of investigative resources 70 2%
Juvenile suspect 65 1%
Lack of prosecutive resources 58 1%
Suspect being prosecuted on other 55 1%
charges

Suspect deceased 37 less than 1%
Suspect serving sentence 25 less than 1%
“Statute of limitations 16 less than 1%
Opened in error/office error 12 less than 1%
Pretrial diversion completed 12 less than 1%
Petite policy 8 less than 1%
Suspect cooperation 8 less than 1%
Suspect a fugitive - 6 lessthan 1% -
Declined per instryctions from DOJ i = 8 lessthan 1% — — — -
Local agency referral presented by 5 less than 1%
federal agency e

Restitution/arrearage payments made. 4 less than 1%
or being made ‘
Department policy 3 less than 1%
By action of the grand jury (ne true hill) 1 less than 1%
All work completed—to be used for 1 less than 1%
miscellaneous maiters '
Suspect deported 1 less than 1%

Source: GAO analysis of DOJ data.

*Up to three reasons may be associated with a declmatlon Therefore, the number of reasons cited exceeds the
number of declinations for violent and nonviolent crimes of 4,506 and the sum of percentages exceeds 100.
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Table 17: Frequency of Declination Reasons, Violent Crimes, Fiscal Years 2005 through 2009

Declination reason

Number of declinations
. citing reason®

Percentage of declinations

citing reason®

Woeak or insufficient admissible 1,619 44%
evidence

No federal offense evident 809 17%
Witness problems 505 14%
Lack of evidence of criminal intent 374 10%
Suspect to be prosecuted by other 354 10%
authorities

Agency request 121 3%
No known suspect 94 3%
Minimal federal interest or no 91 2%

deterrent value
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Number of declinations Percentage of declinations

Declination reason citing reason” citing reason”
Offender’s age, health, prior 87 2%
record, or personal matier

Office policy (fails to meet 74 2%
prosecutive guidelines)

Jurisdiction or venue problems 71 2%
Lack of investigative resources 62 2%
Staleness 58 2%
Civil, administrative, or other 52 1%
disciplinary aiternative

Juveniie suspect 52 1%
Lack of prosecutive resources 48 1%
Suspect being prosecuted on 46 1%
other charges .
Suspect deceased 3 less than 1%
Suspect serving sentence 21 less than 1%
Statute of limitations 10 less than 1%
Opened in error/office error 7 less than 1%
Petite policy - 7 less than 1%
Suspect a fugitive 6 less than 1%
Declined ber instructions from 5 less than 1%
DOJ

Suspect cooperation 5 less than 1%
Pretrial diversion completed 4 less than 1%
Local agency referral presented 3 less than 1%
by federal agency

All work completed—to be used 1 less than 1%
for miscellaneocus matters

Department policy 1 less than 1%

Restitution/arrearage payments
made or being made

less than 1%

Source: GAD analysis of DOJ data.

“Up to three reasons may be associated with a declination. Therefore, the number of reasons cited exceeds the
number of declinations for violent crimes of 3,671 and the sum of percentages exceeds 100.

Table 18: Frequency of Declination Reasons, Nonviolent Crimes, Fiscal Years 2005 through 2009

Number of declinations Percentage of declinations
Declination reason citing reason” ¢iting reason”
Weak or insufficient admissible 266 ' 31%
evidence
No federal offense evident 190 22%
Suspect to be prosecuted by other 104 12%
authorities
Lack of evidence of criminal intent 94 1%
Minima! federal interest or no 59 7%
deterrent vaiue
Agency reguest - 43 ' 5%
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Declination reason

Number of declinations

citing reason”

Percentage of declinations

citing reason®

Office policy (fails to meet 35 4%
prosecutive guidelines)

Witness problems 35 4%
Civil, administrative, or other 28 3%
disciplinary alternative

Staleness 27 3%
‘No known suspect 23 3%
Jurisdiction or venue problems 20 2%
Juvenile suspect 13 2%
Lack of prosecutive resources 10 1%
Suspect being prosecuted on 9 1%
other charges

Lack of investigative resources 8 less than 1%
Pretrial diversion completed 8 less than 1%
Offender’s age, health, prior 7 less than 1%
record, or personal matter

Suspect deceased 7 less than 1%
Statute of limitations 6 less than 1%
Opened in errorfoffice error 5 less than 1%
Suspect serving sentence 4 less than 1%
Restitution/arrearage payments 3 less than 1%
made or being made e
Suspect cooperation 3 less than 1%
Department policy 2 less than 1%
Local agency referral presented 2 less than 1%
by federal agency

By action of the grand jury (no 1 less than 1%
true bill)

Petite policy 1 less than 1%
Suspect deported 1 Iéss than 1%

Source: GAO analysis of DOJ data.

*Up to three reasons may be associated with a declination. Therefore, the number of reasons cited exceeds the
number of declinations for nonviolent crimes of 854 and the sum of percentages exceeds 100.
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Enclosure 111

Comments from the Department of Justice

U.S. Department of Justice

Executive Office for United States Attorneys
Office of the Director

Main Justice Building, Room 2260 (202) 252-1000
950 Pennsylvania Avenue, N. W.
Washington, D.C. 20530

Mr. Glenn Davis : DEC 0 3.2010
Assistant Director

Government Accountability Office

441 G Street, N.W,

Washingtor, D.C. 20548

‘Re:  U.8.Department of Justice Declinations of Indian Country Criminal Matters
GAOQ Engagement Code 440923 '

Dear Mr. Davis: T

Thank you for the opportunity to comment on the report titled “U.S, Department of
Justice Declinations of Indian Country Criminal Matters.” The Executive Office for United
States Atiorneys (EQUSA) appreciates GAO’s cooperation and efforts on this project. We hope
this presentation of declination data will be used constructively to work toward solutions to
reducing crite in Indian Country.

We particularly appreciate your team’s efforts 1o present this data in appropriate context.
For many of the reasons you have included in your report, the declination data generated by our
current Legal Information Office Network System (LIONS) is not an appropriate measure of the
dedication and commitment of the United States Attorneys” Offices {USAQOs) in Indjan Country,
As the report recognizes, the receipt of a referral from a law enforcement ageney does not mean
that a prosecutable case exists. In fact the second most frequent reason given for declinations by

. the USAOs is “No Federal Offense Evident;” i.e., the conduct alleged is not a violation of the

Federal statutes setiing forth the erimes which can be prosecuted by the United States in Indian
Country, Yet another reason cited for declinations is that there is no legal jurisdiction over’
certain individuals or no legal venue to prosecute the crime in Federal court. In addition, as the
report points out, the determination to decline 1o bring a Federal criminal prosecution does not
mean that a crime is left unaddressed. Many cases are declined by the USAOs when the
defendant is being prosecuted by other authorities, on other charges, or has been subject to-other
civil or administrative proceedings or a pretrial diversion program (similar to & period of
probation). '

The public safety challenges in Indian Country are not uniform. They vary widely from
district to district - and from tribe to tribe - based upon unique conditions, a complex set of legal
jurisdictional issues, geographic challenges, differences in tribal cultures, and the number of
tribes and reservations within a particular district. The officer-to-population ratio still remains
lower on Indian reservations than in other jurisdictions across the country, and law enforcement
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agencies in Indian Country have the unique challenge of patrolling large areas of sparsely
populated land. The uniformity of LIONS data and its suitability for statistical analysis are
affected by the variances among districts and by the discretion afforded the 93 individual United
States Attorneys to use the system to manage their offices to meet local priorities and needs. For
example, individual offices may have different criteria for entering matters in LIONS. A change
in a LIONS-generated declination rate may be entirely attributable to a change in the office’s
LIONS policy rather than as a result of any changes in the crime rate or prosecution practices or
capabilities in that district. In addition, as the report acknowledges, variations in the practice of

" law enforcement agencies in referring cases to USAOs can also affect the declination rates of
USAOs. As noted, some agencies may refer every allegation, even if unsupported, to a USAO
(resulting in a declination), while other agencies may refer only those cases which they believe
are fully investigated and ready for prosecution.

More importantly, the data contained in the report must be considered in the context of
appropriate prosecutorial decision-making. The decision to charge someone with a crime and to
seek to deprive the defendant of his or her liberty represents the exercise of power which must be
used judiciously. With respect to all crimes, the United States Attorney’s Manual and the
Principles of Federal Prosecution provide that Department of Justice attorneys “should initiate or
recommend Federal prosecution if he/she believes that the person’s conduct constitutes a Federal
offense and that the admissible evidence probably will be sufficient to obtain and sustain a
conviction. Evidence sufficient to sustain a conviction is required under Rule 29(a), Fed. R.
Crim. P., to avoid a judgment of acquittal. Moreover, both as a matter of fundamental fairness
and in the interest of the efficient administration of justice, no prosecution should be initiated
against any person unless the government believes that the person probably will be found guilty -
by an unbiased trier of fact.” United States Attorneys’ Manual Section 9-27.220 (Comment).
Each case must be evaluated on the evidence available to the prosecutor. Accordingly, it would
not be appropriate to use the data contained in this report to promote any type of prosecutorial
quota system or incentives to prosecute a higher number of individuals.

Similarly, the declination rates generated by LIONS data are not an appropriate measure
of all the ongoing efforts by United States Attorneys fo be actively engaged with their parmers in
tribal law enforcement. Last year, the Attorney General launched a Department-wide initiative
on public safety in tribal communities. A component of that initiative is that every USAQ with
Indian Country in its district will engage annually in consultation with the tribes in that district,
in coordination with the FBI, the Bureau of Indian Affairs, the U.S. Marshals Service, the Drug
Enforcement Agency, and the Bureau of Alcohol, Tobacco, Firearms and Explosives, and, where
appropriate, state and local law enforcement. In addition USAQs are currently implementing
operational plans designed to foster ongoing government-to-government relationships with the
tribes; to improve communications with tribal law enforcement regarding charging decisions; to
initiate cross-deputization and Special Assistant United States Atforney agreements where
appropriate; and to establish training for all relevant criminal justice personnel on issues related
to Indian Country criminal jurisdiction and legal issues.
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The public salety challenges confronting Indian Country are great, and the Department’s
‘enhanced efforts in Indian Country can be cesource imtensive, We are pleased that the FY 2011
President’s Budget requests $448,8 million in total resources for initiatives in Indian Country.
New investments include significant grant resources for addressing a broad range of criminal
justice issues and additional FBI agents to help tribal communities combat illegal drug use,
trafficking, and violent crime,

The Depariment has a responsibility to build a successful and sustainable response to the
scourge of violent crime on reservations. [n partnership with tribes, our goal is to find and
implement solutions to immediate and long-lerm public safety challenges confrenting Indian
Counlry, Thank you for your lime and altention to this imporiant matier,

Sincerely, .

A0

A
H. Marshall Jarren U :
Director
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Enclosure IV

GAO Contact

If you or your staff have questions concerning this report please contact me at (202)
512-9627 or maurerd@gao.gov.

Staff Acknowledgments

In addition to the contact named above, William Crocker III and Glenn Davis,
Assistant Directors, and Christoph Hoashi-Erhardt, Senior Analyst, managed this
review. Ami Ballenger, Rebecca Rygg, and Candice Wright made significant
contributions to the work. Christine Davis provided legal support. David Alexander
and Minette Richardson assisted with the design, methodology, and data analysis.
Katherine Davis provided assistance in report preparation.

(440923)
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Audio Of The July 8 & 22 Oneida Business Committee Regular Meetings (Because The OBC Is Too
Dumb, Lazy, Arrogant, Corrupt And/Or Scared To Post OBC Meeting Videos On the Oneida
Nation In Wisconsin’s Website Anymore) [UPDATE: Proof That OBC LIED TO & ABOUT Frank
Cornelius Sr. In Violation Of His Due Process Under The Indian Civil Rights Act; Special OBC
Meeting Scheduled For 8 a.m. Monday August 17}

&th
August 2015

#* (losed

Demacnstrating what some Oneida Tribe members call the “pjss-poor comumunication skills” (or PPCS} of Oneida Business Committee Secretary Lisa Summers
(who is either woefully incapable of carrying out her duties or intentionallly starving Tribe members of information) and the rest of the OBC, there have not
been any videos of the bi-monthly Oneida Business Committee’s Regular Meetings posted on the Oneida Tribe’s own website since (drumroll...) September of
2014! '

Think about that...

DESPITE a $450 Million Tribal budget and paying Tribal employees to provide videos to enrolled Tribe members via the ‘Member’s Only’ section of the
Tribe’s website, OBC Secretary Lisa Summers and the Oneida Business Committee have FAILED for ONE YEAR to provide aceess to OBC meeting
videos on the Tribe’s website.

Until September 2014, videos of OBC Regular Meetings had been posted in the ‘Members Only’ section of the Oneida Tribe’s website for years, along with
videos of Commaunity Discussions regarding topics to be addressed at upcoming General Tribal Council Meetings.

The OBC’s Regular Mectings, held at 9 a.m. on the second & fourth Wednesday of every month, are open Lo the public and non-Tribal members are invited to
attend and comment on the issues before the Oneida Nation in Wisconsin’s Business Committee (as OBC Vice-Chair Melinda Danforth states in the audio of
the July 8, 2015 OBC Regular Meeting linked below).

Which raises the question as to why the OBC Regular Meeting videos are being hosted in a *Members Only’ area of the Tribe’s website in the first place...

unless someone wants to keep track of which Tribe members are trying to watch what videos and/or they’re trying to prevent the general public from having
access to recordings of public meetings.

Likewise, only ezrolled members of the Oneida Nation in Wisconsin are allowed to download the Meeting Packets for OBC Regular Meetings from the Tribe’s
website after logging in.

Is that to keep track of which Tribe members are being politically active and to keep non-Tribe members in the dark?
What is the Oneida Business Committee trying so hard to hide?

As of the evening of August 8, 2015, the OBC “Videos® page on the Oneida Nation in Wisconsin’s website states (after logging in), “The resource cannot be
Sound™:



Server Error in '/' Application.

The resource cannot be found.

Description: HTTP 404. The resource you are Jooking for (or one of ils dependencies) could have been removed, had its name changed, or is
temporarily unavailable, Please review the following URL and make sure that it is spelled correctly.

Requested URL: /BC/Video/
Version Information: Microsoft NET Framework Version:4.0.30319; ASP.NET Version.4.0.30319.34249
Looking for OBC Meeting Videas? Here’s what a $450 Million Tribal budget will get you!

In conirast, as a FREE public service, Oneida Eye is providing links to stream or download audio recordings of the July 8, 2015 and of the July 22, 2015
OBC Regular Meetings, as well as the July 22, 2015 OBC Regular Meefing packet and August 12, 2013 OBC Regular Meeting packet due fo the fact that the
OBC did not finish addressing alf of the items on the July 22 OBC Agenda and will have to address those items on August 12;

July 8, 2015 Oneida Business Committee Regular Meeting andig (ihe action starts at the 9 minute mark)
July 22, 2015 Oneida Business Committee Regnlar Meeting andio (the action starts at the 30 minute mark)

July 22,2015 OBC Regular Meeting Packet

August 12, 2615 OBC Regpular Meeting Packet

UPDATE 8/13/2015

At the 1 br 36 min 40 sec mark of the July 22, 2015 OBC Meeting you can hear an outrageous discussion where Illegal OBC member David ‘Fleet’ Jordan
and OBC member Jenny Webster repeatedly tell Frank Cornelius Sr. that OBC Sec. Lisa Summers had told the OBC that Frank had not provided the OBC with
copies of four proposed GTC Resolutions which Frank had gathered enough petition signatures to place on a GTC Meeting Agenda for GTC’s consideration.

OBC Sec. Lisa Summers’ Executive Assistant Lisa Liggins starts off the parade of OBC & Staff idiots who lie, OBC & Staff Hars who are idiots:

Lisa Liggins: I"m not sure where the Resolutions are and that’s the point of the memo from Sec. Summers. The memo from Sec. Summers
indicates that the Resolutions have not been submitted. It’s a continuation of a discussion that you guys had at the June 24 [OBC] Meeting, She
was directed to meet with [Frank Cornelius Sr.}. She met with [Frank Comelius 8r.] ith [OBC member] Jennifer Webster and, [ believe, [OBC
member] Tehassi Hill. They met, talked about the concerns of the [OBC]. [Frank] submitted a Report that’s included in the handout. Additional
copies are on the back table along with [Sec. Summers’] memo. The Report’s incluzded and there were no Resolutions.

OBC SECRETION LISA SUMMERS AND HER ASS-ISTANT LISA LIGGINS ARE BOTH LIARS AND/OR IDIOTS AND/OR WORSE!!!

As PROOF, here are copics of Frank Cornelins Sr.’s fonr proposed GTC Resolutions that are date-stamped JUNE 26, 2015 by the OBC Secretary’s
Office:

* Four Proposed GT'C Resolutions by Frank Cornelius, Sr., Date Stamped June 26, 2015 By The OBC Secretary’s Office:
o Investigation Into Oneida Seven Generations Corporation
¢ Enforcing Maximum Salaries For Oneida Seven Generations Corporation
o Imposing A Fax.On The Business Commyittee
o Freedom of Speech, Press & Assembly

Onetda Eye published a post with the Report and the recommend four Resolutions by GTC’s elected representative regarding the dissolution on June 29 after
Frank Cornelius gave us a clean copy of what he had provided to the OBC Secretary’s office and had them date stamp on June 26.

» Oneida General Tribal Council Represenfative Frank Corneling’ Report On The Oneida Business Committee’s Failare To Dissolve Oneida
Seven Generations Corporation As Legally Ordered By GTC [UPDATE: OBC Hires Failed OSGC Waste Gasification Project Manager Pete
King IT¥ / King Solufions LILC As OSGC’s New Managing Agent]

At one point during the insanely deceitful claims and false accusations by the OBC at the July 22 OBC Meeting, Frack Cornelius Sr., a retired Marine,
having repeatedly and trathfully stated that he fad provided the OBC with copies of his four proposed GTC Resolutions said in exasperation:

I'm 82 years old! I'm not going to live forever!

The ignorant & evil assholes on the Oneida Business Committee who are rooting for OSGC seem to be counting on that.



Frank Cornelius speaks to Green Bay Media on
July 9, 2013, about his Petition to dissolve
OSGC whick GTC voted to do on December
15,2013

Predictably, professional liar, habitual criminal and OBC member Brandon Stevens — who was previously the OBC Liaison to Oneida Seven Generations
Corporation — tried to twist Frank Cornelius Sr.’s words by falsely and adamantly claiming over and over that Frank had not submitied any Resolutions. Then

again, Brandon Stevens lying to promote & protect OSGC over and against the interests & expressed political will of GTC is about as shocking as the sun
rising & selting.

OBC Chair Tina Danforth — another OSGC cheerleader who appears to be doing everything in her power to prevent the dissolution of OSGC despite being
ordered to dissolve OSGC by GTC on December 15, 2813 — is currently the OBC's Liaison to OSGC.

Are OBC Chair Tiaa Danforth and the rest of the OBC truly being kept in the dark and lied to about Frank Cornelius Sr.’s four Resolutions by OBC Secretary
Lisa Summers and her Executive Assistant Lisa Ligpins?

Or, as seems more likely, are the OBC and OBC Chief Counsel Jo Anne House acting in a conspiracy together to defend OSGC by denying Frank
Cornelius Sr. and the GTC their due process in violation of the Indian Civil Rights Act, given that the GTC voted in December 2013 for Frank Comelius
St. to be allowed to “assist and work with the OBC on [OSGC’s] dissolution” so that Frank could provide reports back to GTC which the OBC has
consistently refused to allow Frank (o do by using phony claims and outright lies?

Let’s not forget the lies told by Former OBC Chair Ed Delgado when, as OBC Chair, he submitted a Travel Request & Memorandum for the February 26,
2014 OBC Regular Meeting Agenda stating:

I will be on vacation from March 3rd to 11th in Phoenix, Arizona. During that time I am requesting a rental car for one day fo meet with petitioner
Frank Comelius who currently resides in Yuma, Az. which is 181 miles from Pheenix, Az. I am going to update Mr. Comnelius on the progress of
the dissolution on Seven Generations.

Frar, OBC Chair Ed Delgado’s lies about needing to have the Tribe pay for his car rental so that he could visit Frank Cornelius 8r. ia Arizona to keep GTC’s
appointed representative regarding OSGC’s dissolution informed about the OB(C’s progress (or, as it turns out, lack thereof) can be seen at the 22 minute
mark, but you really should watch from the beginning because it is a doazy!:

That turned out to be a giant whopper given that (1) Ed ‘Lying Dirtbag” Delgado refused to meet with Frank in Arizona despite Frank making himself available,
and {2) instead of meeting with Frank as he had told OBC and GTC members he would in order to have part of his travel expenses paid for by the Tribe, Ed
‘Lying Dirtbag® Delgado instead purchased a silver van that he drove from Arizona back to the Oneida Reservation.




Of course, Fmr. OBC Chair Ed Delgado and Fmr. QBC Treasurer & current OBC Chair Tina Danforth have been found by the Tribe’s Appellate Court to have
engaged in “harrassment” and “intimidation” of Tribal employees.

¢ Ed Delgade Harasses & Intimidates Oneida Employee, Bat Dale Wheelock Wins Reinstatement, Back Pay & Benefits

¢ Dale Wheelock Vindicated By Oneida Appeals Commission To Be Reinstated As Executive Director Of Oneida Housing Authority By December
1,2014

In fact, due to the actions of Ed Delgado and Tina Delgado-Danforth, the Tribe paid a settlement to Dale Wheelock this year regarding Brown Co. Case No,
2013CV1245,

All of this evidence demonstrates a pattern of how the OBC, with the advice and assistance of OBC Chief Counsel Jo Aane House, shows their
supposed “Respect for Elders” (including veterans):

By LYING TO AND ABOUT ELDERS & GTC ADVOCATES IN PUBLIC AND ON THE RECORD DURING TRIBAE GOVERNMENTAL
MEETINGS, and making them run around in circles so that the OBC can try to protect Oneida Seven Generations Corporation from the Oneida people, all the
while violating Tribe members’ rights which are protected by the Indian Civil Rights Act.

IT. WILL. NOT. WORK.

GTC YOTED TO DISSOLYE OSGC.

AND NOW WE NEED AN INVESTIGATION.
OSGC NEEDS TO DIE IN A FIRE.

YESTERDAY.

The topic of Frank Cornelius Sr.’s petition was supposed 1o be adressed again at the August 12, 2015 OBC Regular Meeting and was on the Agenda but...
guess what?

The OBC never even addressed the topic let alone apologize to Frank for lying about him and to him and other GTC advocates during a governmental meeting
on the official & public record.

[The OBC has scheduled the centinuation of the disenssion of this topic to a Special OBC Meeting on Monday August 17 at § a.m.]

Oneida Eye’s analysis of the July 22, 2015, discussion (starting at the 2 hr 39 min mark) regarding OBC’s Emergency Amendments to the Election Law based
on BIA Acting Deputy Regional Office Director Scott Sufficool’s letter and the OBC ignoring appeal timeframes and failing to keep GTC aware of OBC’s
actions to address any ‘threat’ to GTC's health, safety & welfare is this:

Neither OBC Chair Tina Delgado-Danforth, nor OBC Vice-Chair Melinda Danforth, nor OBC Chief Counsel Jo Anne House were willing to address Mike
Debraska’s very simple question...

If OBC made Emergency Amendments to the Election Law at an Emergency OBC Meeting on June 28, 2015 on the basis of BIA Regional Acting Deputy
Director Scott Sufficool’s letter dated June 19, 2015 in order to allow 18-20 year olds to attend the July 6, 2615 GTC Semi-Annual Meeting and to vote in the
July 11, 2015 Special Election due to some ‘Emergency” threat to health, safety, or welfare, then WHY didn’t the OBC and their Chief Counsel af the very
feast inform the General Tribal Council of that ‘Emergency’ and the sorrounding issues af the July 6, 2015 GTC Meeting §f ot ask GTC — the supreme
governing body of the Tribe — to agree to retroactively approve the OBC’s Emergency Amendmenis?

Why didn’t the OBC simply publish the June 19, 2613 letter from the BIA’s Regional Office Acting Dept. Director Scott Sufficoo] and their OBC Finergency
Meeting Agenda and the OBC Emergency Amendments to the Election Law on the Tribe’s Facebook page if not just post it on the front page of the
Tribe’s website?

Wasn’t it supposed to have been a momentous occasion?

Just as Cathy Metoxen asked about at the July 8 OBC Meeting, Brad Graham addressed at the July 22 OBC Meeting the phony claim by Vice-Chair Melinda
Danforth that there was some kind of “threat’ that required hofding an ‘Emergency Meeting’ to pass “Emergency Amendments’ to the Election Law on June 28
(but somehow was not important enough to inform General Tribal Council about at the Tuly 6 GTC Meeting).



Vice-Chair Melinda Danforth’s silly attempts to claim that 18-20 year olds not being able to vote or hold office via the July [1, 2015 Special Election somehow
" posed a threat to the health, safety & welfare of the Tribe is ridiculous.

OBC Chief Counsel Jo Anne House’s long-winded attempt at trying to justify why OBC kept GTC in the dark regarding the need for ‘Emergency’ action is
preposterous.

Neither one of them ever addressed Mike Debraska’s simple question:

WHY BIDN’T THE OBC AND/OR THE OBC’S CHIEF COUNSEL TELL GTC ABOUT THE OBC’S JUNE 28th EMERGENCY AMENDMENTS
TO THE ELECTION LAW AT THE_JULY 6th GTC SEMI-ANNUAL MEETNG IF THERE WAS ANY REAL & CREPIBLE ‘THREAT’ TO THE
HEAELTH, SAFETY & WELFARE OF THE TRIBE?

THE REAL ANSWER IS THIS:

IT IS THE GOAL OF THE ONEIDA BUSINESS COMMITTEE TO TAKE POWER AWAY FROM GENERAL TRIBAL COUNCIL AT EVERY
TURN, AND THE OBC’S CHIEF COUNSEL IS HELPING THE OBC DO IT.

Remember: This is the exact same OBC and OBC Chief Counsel that arbitrarily & capriously tried to gxclude the Milwaukee-based Southeast Oneida Tribal
Services (SEOTS) facility as a polling site in the inaugural election of the Oneida Judiciary until GT'C voted to force the OBC to stop disenfranchising
Oneida voters and include a SEOTS polling site in all futore elections.

o Much To The Oneida Business Committee’s Chagrin (Some Cried), Oneida Nation In Wisconsin®s Gen
Milwaukee Southeasternm Oneida Tribal Services (SEQTS) Polling Sife In All Futore Tribal Elections

In fact, at the March 28, 2015 GTC Special Meeting OBC members Brandon Stevens, Ronald Tehassi Hill; Fawn Billie, and Jennifer Webster openly voted
against including the SEOTS polling site in all future elections and wanted instead to continue to allow the OBC to arbitrarily & capriciously decide whether to
disenfranchise Oneida Tribal members on an election-by-election basis, just as the OBC had planned for the Special Election of the Oneida Judiciary. Losers.

¢ An Open Letter To The BIA & Oneida Judiciary Appeals Court Chief Justice Gerald “Jerry’ Hill About The Delayed & Flawed Judiciary
Special Election And The Tllegal April 11, 2015, Oneida Business Committee Special Election

it should alzo be noted that former Oneida Appeals Commission Hearing Officers Jean Webster and Kathy Hughes, and Chris J. Cornelius, openty and
officially demonstrated their willingness to viclate Frank Cornelius’ and other GTC members’ rights of due process which are protected by the fadian Civil
Rights Act:

* Oncida Tribal Appellate Body Remands Judiciary Election Case Back To Trial Body For Its Failire To Conduet A Hearing And Its Denial Of
Due Process & Civil Rights in Docket # 14-AC-012, Frank Corlius, Michael Debraska, Leah Dodge, Brad Graham & John Orie v. Oneida Business
Commiftee, Oneida Election Board & Oneida Law Qffice

On Angust 20, 2014, the Appeflants (Petitioners) filed a reguest for an Injunction/Temporary Restraining Order against the Respondents to
postpone the August 23, 2014 Special Election [of the Oneida Tribal Judiciary until] the inclusion of the SEOTS polling site. They also requested a
Declaratory Ruling that all Business Comumittee and Judiciary elections include the SEQTS polling site. The Trial {Body] answered the
Injunction/Restraining Order by denial, The Declaratory Ruling request was not answered by the Trial [Body]. ...

The Trial [Body Hearing Officers, Jean Webster and Chris J. Cornelius and Kathy Hughes,] failed to provide an answer to the Appellants’
Tedjuest.

By the Trial [Body Hearing Officer]’s failure to conduct a hearing on issue[s] presented, we find a denial of [the Appellants’] due process
rights was made, No hearing was held, ..

In respect to the Appellants (Petitioners’) request for Declaratory Ruling, the Trial [Body] failed to conduct a hearing, no record was made. Within
the founding General Tribal Council Resolution, 8-19-91-A, which established the [Oneida Appeals Commission] it indicates:

“Whereas, the Indian Civil Rights Act of 1968, 25 USC Section 1301-1303 supports the policy that all Indian Tribes exercising powers of self-
government shall insure that individual rights are protected and that people have a right fo “petition for redress of grievances.”

* Motion Filed For Recusal Of Oneida Trial Body Hearing Officers Who Violated Tribe Members’ Civil Rights As Determined By Oneida
Appellate Body Hearing Officers

But that’s not the only time that Oneida Appeals Commission Hearing Officers have abused their position against Frank Cornelius’ and other GTC members’
civil rights:

¢ Saturday January 10 Special Election Cancelled By Appellate Body’s Ruling That Trial Body’s Deceision Is “Clearly Erroneous™ & “Against The
Weight Of The Evidence” regarding the opinoin of Hearing Officers Jean Webster and Kathy Hughes and Sandra Skenandore in OAC Dacket # 14-TC-
90, Franklin Cornelius, Michael Debraska, Leah Dodge & Bradley Grakam v. Oneida Business Committee, Oneida Election Board & Oneida Law

Office

Perhaps the OBC didn’t talk to GTC about the OBC’s Emergency Amendments to the Election Law because they were afraid that — given the opportunity —
GTC might have adopted other amendments to secure and ensure the integrity of the vote., or vote to nullify the illegal April 11, 2015 Special Election to
address the OBC vacancy.




Also — contrary to OBC Chief Counsel Jo Anne House’s false claim at the July 22 OBC Meeting that there was no other way to address the problem than
ramming ‘Emergency Amendments’ through and keeping GTC in the dark about it — the OBC could have been informed GTC about the various issues that led
to the OB(C’s action and then (¢TC could have voted whether to delay the Special Election until the matters surrounding changes to the Oneida Constitution
were finally resolved.

You’d think an Attorney/GTC Parliamentarian like Jo Anne House would know that and make GTC aware of the facts, but OBC Chief Counsel Jo Anne House
is looking out for her real client’s interest, which is helping OBC take power away from GTC by keeping (3TC in the dark about their rights and the OBC’s
limitations and law violations,

WARNING TO GENERAL TRIBAL COUNCIL: JO ANNE HOUSE IS NOT YOUR ATTORNEY; SHE IS THE ONEIDA BUSINESS
COMMITTEE’S ATTORNEY AND IS ACTING AS GTC’S ADVERSARY.

JO ANNE HOUSE IS AIDING & ABETTING (IF NOT DIRECTING) THE OBC IN THEIR EFFORTS TQ KEEP GTC UNINFORMED WHILE
UNDERMINING GTC’S AUTHORITY AS THE SUPREME GOVERNING BODY OF THE ONEIDA NATTION TN WISCONSIN.

Oneida Eye reaffirms its position that the OBC’s June 28, 2015 Emergency Amendments to the Election Law were illegal because there was no true
‘threat’ to health, safety nor welfaze of the Tribe nor Tribe members, and if there had been any ‘threat” to the Tribe that required OBC (o take ‘Emergency’
action then OBC and OBC’s Chief Counsel had an ebligation to fully inform GTC about that ‘threat’ at the July 6, 2615 Semi-Annual Meeting,
including providing GTC copies of BiA Regional Acting Deputy Director Scott Sufficool’s June 19, 2015 letter and the ‘Emergency’ Amendments.

* Oneida Business Committee Passed An THegal Emergency Resolution Amending Tribal Election La ithout Informing General Tribal Coungjl

But as OBC Vice-Chair Melinda Danforth admits during the July 22 discussion of the issues surrounding the OBC passing Emergency Amendments without
informing their bosses — GTC —littte more than a week later as to why they did so, the OBC relies upon the advice and consultation (and we suspect the
direction) of the OBC’s Chief Counsel, Jo Anne House.

THE BLAME FOR KEEPING GTC IN THE DARK AT THE JULY 6 GTC SEME-ANNUAL MEETING ABOUT THE OBC’s JUNE 28
‘EMERGENCY’ ACTIONS FALLS SQUARELY ON EVERY OBC OFFICER & MEMBER AND ON THE OBC’S CHIEF COUNSEL.

Does the Oneida Business Committee have the courage to hold a guorum for the Regular Meeting scheduled for 9 a.m. Wednesday, August 12, 20157

Will the OBC find the courage to record and post their meetihg videos again... ever?

SOLUTIONS:

* OPEN-SOURCE GOVERNANCE

¢ DITCH LIARS & LOSERS

¢ GTC DEMANDS APROFESSIONALLY TRAINED PARLIAMENTARIAN FOR GTC MEETINGS WHO IS NOT NOR HAS BEEN AN
EMPLOYEE, CONTRACTED CONSULTANT, OBC MEMBER, OBC CHIEF COUNSEL, NOR ONEIDA LAW OFFICE PERSONNEL

* GTC HIRES ITS OWN LEGAL COUNSEL AS GUARANTEED BY THE ONEIDA TRIBAL CONSTITUTION, ARTICLE IV, Powers of the
General Tribal Council, SECTION 1 (b): *To employ legal counsel, choice of counsel and fiving of fees™

... BEFORE IT’S TOO LATE.
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