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March 1, 2020
Supreme Court of Wisconsin — via email: clerk@wicoutts.gov
RE: Rule Petition 20-08
Dear Honorable Justices,

Thank you for considering Legal Action of Wisconsin, Inc.’s comments. Legal Action
is a non-profit legal aid firm which provides free legal representation to low-income
residents in the Southern half of Wisconsin. We write for two reasons: 1) to support the
Petition’s recommendation to retain records based on the final disposition of a case rather
than on the preliminary charging decision; 2) to suggest modifications to the suggested
changes regarding small claims case file retention. The supporting memo for Petition 20-08
states, “the Subcommittee is cognizant of the impact that having one’s case viewable on the
Wisconsin Circuit Court Access website (WCCA) can have on a person’s reputation and on
his or her ability to secure housing and employment.” Legal Action’s clients experience those
profound harms daily, as they try to secure stable employment and housing.

Legal Action supports the recommendation to retain documents
based on final case disposition

Over the past four decades, the nation has experienced an epidemic of mass
incarceration; during that period, Wisconsin’s prison population has increased by a
staggering seven hundred percent.! Wisconsin’s prison population has generally been rising
since the 1990s despite trends of significantly reduced violent and property crime across the
country during this time.? By 2018, in Wisconsin, an estimated 1.4 million people had
criminal records.3

Studies show that after approximately seven years, past criminal legal system
involvement becomes irrelevant for predicting future criminal involvement.* Nonetheless,
WCCA currently provides free, instant access to criminal conviction histories for 20-75
years. The retention period currently reflects the initial charging level rather than the charge
at time of disposition which has the effect of lengthening the required retention period, and
correspondingly the case display period on WCCA. Thankfully, this petition would change
that. Sections 8, 9, 10, 12, 13, 14, 16, 17, and 18 of Petition 20-08 modify SCR 72.01(15),
(16), (17), (18), (19), (20), (24), (24a), and (24m) to retain documents based on the disposition
of the case instead of the charging decision. The supporting memo states, “it is fair and



logical to retain cases according to their disposition, not their charging, because the
disposition of the case represents the final determination of whether a defendant committed
a crime or other violation and, if so, of the seriousness of the ctime or other violation.”
Legal Action of Wisconsin supports this assessment.

Court records are increasingly detrimental to their subjects due to “advanced
technology, a permissive legal framework, and heightened security concerns.”> Amongst
other issues, “employers are increasingly concerned about negligent hiring claims because
technology makes it easier to find and validate information about candidates’ criminal
records.”¢ Collateral consequences of convictions are “disproportionately concentrated by
race, gender, and poverty status, especially affecting black men”; as a result, criminal records
“may be a significant contributor to racial disparities in employment and other
socioeconomic outcomes.”” Although the recommended changes will not address many
aspects of conviction-based employment discrimination, they will make it less likely that
potential employers will reject job applicants based on very old criminal convictions.

Moreover, the supporting memo states, “CCAP could program its case management
programs to determine the most serious disposition in each criminal case.” Therefore, this
change could have a positive impact while creating minimal burden on court staff. This
recommendation is therefore is in line with guidance from scholars to centralize and
automate second-chance remedies for individuals suffering from collateral consequences of
court records.?

Legal Action recommends modifying the retention of small claims records

Legal Action respectfully requests the court modify the small claims rules at SCR
72.01(8), 72.01(9), and 72.01(10) to shorten the retention period of some eviction cases and
small claims case as suggested in the attached proposed revisions. The current rules require
most small claims cases to be retained for twenty years. As a result of these rules, and the
easy accessibility of the records on the WCCA website, any tenant who has ever had an
eviction action filed against them — regardless of the result of the action — has difficulty
tinding safe and affordable housing.

Landlords may refuse to rent to a tenant simply because they had an eviction action
filed against them; regardless of whether they were actually evicted, and regardless of how
long ago the case was filed.” The ease with which landlords can access Wisconsin’s court
records has seriously undermined tenants’ ability to find housing.!” Denying a rental
application due to a prior eviction filing — regardless of the outcome of the case —is a
common practice among landlords. The State Bar of Wisconsin’s recent manual on landlord-
tenant law, advises landlords to: “investigate whether an applicant has been the subject of
any eviction or money judgments in suits brought by other landlords.”!! As a direct result of
the current rules on document retention, the filing of just one eviction case against a tenant
can have an impact on that tenant’s ability to find safe and affordable housing for decades
after the case was filed.



Studies have repeatedly demonstrated that Black and Latinx tenants in Wisconsin are
significantly more likely to have eviction actions filed against them.!? These racial disparities
are even more dramatic among Black and Latinx women. This disparate impact on
Wisconsin tenants of color further warrants Legal Action’s proposed rule changes. The
Scarlet “E” which brands any tenant who has ever had an eviction action filed against them,
justifies this court dramatically reducing the retention period for eviction cases which do not
result in a judgment of eviction, as Legal Action suggests in our proposed rules changes.

For these reasons, Legal Action of Wisconsin, Inc. supports the Petition’s
recommendation to retain records according to disposition, and respectfully requests this
court make additional modifications to small claims case file retention rules.

Sincerely,

Legal Action of Wisconsin

/s/ /s/ /s/
Deedee Peterson Susan Lund Korey Lundin
Executive Director Employment Priority Coordinator Staff Attorney



Proposed modifications to SCR 72.01(8), 72.01(9), and 72.01(10)

(8) Small claims case files. All papers documents deposited with the clerk of circuit court in
every proceeding commenced under ch. 799, stats., whichever period is shorter:

(a) 20 years after entry of final order or judgment for all cases in which any judgment

for money is entered agamst any party tﬁe}&diﬂg—eeﬂtested—e&ses—s&piﬂafed—dﬁmﬂ%a-}s

(b) 21 days after entry of final order or judgment for any eviction case which is
dismissed in favor of a defendant following a contested hearing, which is dismissed
due to the non-appearance of a plaintiff, or which a plaintiff voluntarily dismisses;

(c) 1 year after entry of final order or judgment for any eviction case which is
dismissed by stipulation of the parties;

(d) 2 years after entry of final order or judgment for any eviction case in which no
judgment of money is entered against any party; or

(e) 10 years after entry of final order or judgment in any other case not listed above.

(9) Small claims court record. A history and index of proceedings kept in book or card form,

Whlchever perlod is shorter 20-years-after-entry-of final-orderfor-contested-eases;stipulated

(a) 20 years after entry of final order or judgment for all cases in which any judgment
for money is entered against any party;

(b) 21 days after entry of final order or judgment for any eviction case which is
dismissed in favor of a defendant following a contested hearing, which is dismissed

due to the non-appearance of a plaintiff, or which a plaintiff voluntarily dismisses;

(c) 1 year after entry of final order or judgment for any eviction case which is
dismissed by stipulation of the parties;

(d) 2 years after entry of final order or judgment for any eviction case in which no
judgment of money is entered against any party; or

(e) 10 years after entry of final order or judgment in any other case not listed above.



(10) Small claims minute record. A brief statement of in-court proceedings commenced
under chapter 799 of the statutes, generally maintained in the case file, whichever period is

shorter:

(a) 20 years after entry of final order or judgment for all cases in which any judgment
for money is entered against any party;

(b) 21 days after entry of final order or judgment for any eviction case which is
dismissed in favor of a defendant following a contested hearing, which is dismissed

due to the non-appearance of a plaintiff, or which a plaintiff voluntarily dismisses;

(c) 1 year after entry of final order or judgment for any eviction case which is
dismissed by stipulation of the parties;

(d) 2 years after entry of final order or judgment for any eviction case in which no
judgment of money is entered against any party; or

(e) 10 years after entry of final order or judgment in any other case not listed above.
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