SUPREME COURT OF WISCONSIN

IN RE THE MATTER
OF JURY TRIALS DURING FILED
THE COVID-19 PANDEMIC MAR 22, 2020
Sheila T. Reiff
Clerk of Supreme Court
Madison, WI

WHEREAS Governor Evers has declared a public health emergency for the State of
Wisconsin in connection with the COVID-19 pandemic; and

The United States Centers for Disease Control and Prevention has issued guidance related
to the COVID-19 pandemic recommending, inter alia, that organizations develop and implement
flexible attendance policies that allow employees to stay home when sick, to remain home to care
for sick household members, and to work from home when possible; and

The Wisconsin Department of Health Services has issued a series of Emergency Orders
that prohibit public or private gatherings of 10 or more people in a single room or confined space.
Although the Emergency Orders have contained an exemption for the Wisconsin court system, the
orders nonetheless urge all residents of the state to avoid such gatherings and to practice social
distancing (maintaining six feet between individuals and avoiding all direct physical contact). The
President has issued similar guidelines encouraging all citizens to work from home and to avoid
gatherings of 10 or more people. The reason for these orders and guidelines is to avoid or decrease
the transmission of COVID-19 from one person to another, as the disease may cause serious health
consequences for the individual and may place undue strain on the health systems of this state and
the country. In addition, there is a consensus among health providers and government health
officials that certain categories of people are most at risk of suffering severe health consequences,
including a higher risk of mortality, from COVID-19. Those higher-risk categories include older
individuals and persons with pre-existing health conditions; and

The Supreme Court has administrative and superintending authority over the courts and
judicial system of this state and a duty to promote the efficient and effective operation of the state’s
judicial system, Wis. Const. Art. VII, 8 3; In re Kading, 79 Wis. 2d 508, 519-20; 235 N.W.2d 409
(1976); and

In light of the existing public health emergency, the Supreme Court makes the following
findings:

1. Maintaining current court operations in the courts of this state, especially jury trials,
presents substantial health risks to the public, to jurors, to witnesses, to law
enforcement personnel, to litigants, to lawyers, to judges, and to court employees;
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2.

10.

To protect the health of the public and the individuals who work for the courts of this
state, it is necessary to limit temporarily the number of individuals who are physically
present within the courts of this state and to temporarily modify certain procedures to
ensure that the essential operations of the courts continue in an appropriate manner
during the present public health emergency;

Continuing to have jury trials would put members of the public, jurors, witnesses, law
enforcement personnel, lawyers, judges, and court employees at an unacceptable level
of risk to their health and for some at an unacceptable level of risk for the loss of their
lives;

Given the need to excuse jurors who are in high risk categories in order to protect them
from exposure to this potentially deadly pandemic, the effect of such wide-ranging
excusal from jury service could potentially raise challenges to the validity of a jury’s
verdict or result in a miscarriage of justice. The increasing potential for a juror to
become ill with COVID-19 during a trial, which would require isolation of all other
remaining jurors and other participants in the trial, also creates an unacceptable
potential for mistrials;

Those individuals who are healthy enough to serve on a jury would likely be distracted
by, and anxious about, the physical environment of the trial and their deliberations.
There is a substantial risk that jurors compelled to report for jury duty would not be
able to “examine the evidence with care and caution,” and to “[a]ct with judgment,
reason, and prudence,” as instructed by Wis. JI-Crim 140, or to “be very careful and
deliberate in weighing the evidence,” as instructed by Wis. JI-Crim 460. In addition,
jurors may be so affected by their anxiety from being in contact with other jurors and
court staff that they cut short their deliberations so that they can be dismissed and leave
the courthouse;

While this court cannot make findings as to particular cases (regarding whether their
nature and complexity make it unreasonable to expect adequate preparation within the
time periods established by Wis. Stat. sec. 971.10), the court finds that the nature of
individual cases is a factor that is of greatly less significance than the global factors it
has identified and found in this order;

Victims will also be subject to increased risk of contracting COVID-19 if they attend a
jury trial during the public health emergency and they may be unable to attend a jury
trial during the COVID-19 public health emergency because they are in a high-risk
health category, which outweighs the impact on victims of the temporary delay in jury
trials as a result of this order;

The risks identified above may be significantly mitigated by temporarily modifying
court operations, including a temporary suspension of jury trials. Indeed, failing to
temporarily suspend jury trials in the courts of this state would create an unacceptable
risk of a miscarriage of justice;

The health risks from the COVID-19 pandemic constitute good cause to implement
temporary changes to court procedures, including the temporary suspension of jury
trials;

The delay in conducting a jury trial that results from the temporary suspension of jury
trials provided in this order is not due to the actions of the government, but is due to
factors beyond the government’s control;
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11. Consequently, the ends of justice served by temporarily suspending jury trials in the
courts of this state outweigh the interest of the public and the defendant in a speedy
trial under Wis. Stat. sec. 971.10(3)(a);

NOW THEREFORE, IT IS HEREBY ORDERED that although the courts of the State of
Wisconsin remain open, effective immediately through and including May 22, 2020, all civil and
criminal jury trials scheduled to begin before May 22, 2020, are continued and will be rescheduled
by the presiding judge to a date after May 22, 2020; and

IT ISFURTHER ORDERED that circuit courts or parties may file a motion with this court
seeking an exception to this order. Any such motion should be identified as an “EMERGENCY’
motion on its face, and shall be filed as soon as possible.

The provisions of this order shall be subject to further modification or extension by future
orders of this court.

The State Bar of Wisconsin shall take all reasonable steps to notify its members of the
contents of this order.

1 REBECCA GRASSL BRADLEY, J. (dissenting). The Wisconsin Supreme Court
suspends the constitutional rights of Wisconsin citizens, citing the exigency of a public health
emergency. The Constitution does not countenance such an infringement. "Emergency does not
create power. Emergency does not increase granted power or remove or diminish the restrictions

imposed upon power granted or reserved. The Constitution was adopted in a period of grave

emergency. Its grants of power to the federal government and its limitations of the power of the

States were determined in the light of emergency, and they are not altered by emergency.” Home

Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 425 (1934) (emphasis added).

2 The Sixth Amendment to the United States Constitution commands: “In all
criminal prosecutions, the accused shall enjoy the right to a speedy trial[.]" U.S. Const. amend.
V1. Wisconsin's highest court says a public health emergency justifies a blanket 60-day suspension
of a constitutional right. If that is true, then the following constitutionally enumerated rights of
the people (among others) are also subject to suspension by judicial decree:

e The free exercise of religion
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The freedom of speech
e The freedom of the press
e The right of the people to peaceably assemble
e The right of the people to petition the Government for a redress of grievances
e The right of the people to keep and bear Arms
e The right of the people to be secure in their persons, houses, papers and effects,
against unreasonable searches and seizures.
13 Informed by the lessons of history, the Constitution was established to safeguard

the rights of the people even under the most exigent circumstances. The framers "foresaw that

troublous times would arise, when rulers and people would become restive under restraint, and
seek by sharp and decisive measures to accomplish ends deemed just and proper; and that the

principles of constitutional liberty would be in peril, unless established by irrepealable law. The

history of the world had taught them that what was done in the past might be attempted in the

future. The Constitution of the United States is a law for rulers and people, equally in war and in

peace, and covers with the shield of its protection all classes of men, at all times, and under all

circumstances. No doctrine, involving more pernicious consequences, was ever invented by the

wit of man than that any of its provisions can be suspended during any of the great exigencies of

government. Such a doctrine leads directly to anarchy or despotism, but the theory of necessity

on which it is based is false; for the government, within the Constitution, has all the powers granted

to it, which are necessary to preserve its existence; as has been happily proved by the result of the
great effort to throw off its just authority. Ex parte Milligan, 71 U.S. 2, 120-21 (1866) (emphasis
added).

14 The Sixth Amendment's Speedy Trial Clause enshrines an ancient liberty. The
Assize of Clarendon, an English code of legal procedure established in 1166, mandated speedy
trials for the accused, "without delay.” In 1215, following the English barons' revolt against

tyrannical rule, the Magna Carta promised "“[t]o no one will we sell, to no one deny or delay the
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right or justice." See Patrick Ellard, Learning From Katrina: Emphasizing the Right to a Speedy

Trial to Protect Constitutional Guarantees in Disasters, 44 Am. Crim. L. Rev. 1207, 1209-10

(2007) (quoted source omitted).
15 The right to a "trial by jury" is "a valuable safeguard to liberty" and "the very

palladium of free government." The Federalist No. 83, at 499 (Alexander Hamilton) (Clinton

Rossiter ed., 1961). "[T]he Speedy Trial Clause's core concern is impairment of liberty."” Doggett

v. United States, 505 U.S. 647, 660 (1992) (Thomas, J., dissenting) (quoting United States v. Loud

Hawk, 474 U.S. 302, 312 (1986)). "The public interest in a broad sense, as well as the

constitutional guarantee, commands prompt disposition of criminal charges.” Strunk v. United

States, 412 U.S. 434, 439 n.2 (1973). With respect to the rights guaranteed by the Sixth
Amendment, "so strong was the sense of the country of their importance, and so jealous were the
people that these rights, highly prized, might be denied them by implication, that when the original
Constitution was proposed for adoption it encountered severe opposition; and, but for the belief
that it would be so amended as to embrace them, it would never have been ratified." Ex parte
Milligan, 71 U.S. at 120. "Time has proven the discernment of our ancestors; for even these

provisions, expressed in such plain English words that it would seem the ingenuity of man could

not evade them, are now . . . sought to be avoided.” 1d. (emphasis added; emphasis omitted).

6 Nothing in the Constitution permits the judiciary to limit the fundamental rights
secured under the Sixth Amendment. “[T]here is only one instance in the Constitution where the
government is expressly permitted to suspend a fundamental right[.]* Mitchell F. Crusto, State of

Emergency: An Emergency Constitution Revisited, 61 Loy. L. Rev. 471, 504 & n.189 (2015); see

U.S. Const. art I., 8 9, cl. 2. Atrticle I. 89, cl. 2 provides: "The Privilege of the Writ of Habeas
Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety
may require it." If the framers had contemplated suspension of Sixth Amendment rights or any

other liberties, they would have said so in the text.
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7 The court's order not only overrides the United States Constitution, it flouts the
Wisconsin Constitution, which mandates: "In all criminal prosecutions, the accused shall enjoy
the right . . . to a speedy public trial[.]" Wis. Const. Art. |, 8 7. While utterly ignoring the supreme
law of the land, the court expressly refuses to follow statutory law. The court says "the ends of
justice served by temporarily suspending jury trials in the courts of this state outweigh the interest
of the public and the defendant in a speedy trial under Wis. Stat. sec. 971.10(3)(a)." Under that
statute, criminal trials in Wisconsin "shall commence" within specified periods of time, depending
on the nature of the charges. See Wis. Stat. § 971.10(1)-(2). Continuances are statutorily

permissible, provided a circuit court considers multiple case-specific factors. See Wis. Stat.

8 971.10(3). The broad sweep of the court's order precludes every circuit court in the state from
exercising its discretionary power to weigh various statutory factors——including the interests of
the victim——before granting a continuance. See Wis. Stat. § 971.10(3)(b)(3).

18 The all-encompassing nature of the court's order postponing every criminal jury
trial in the state of Wisconsin for a minimum of two months cannot comport with the Sixth
Amendment's speedy trial mandate, which, although not strictly construed so as to forbid any delay
whatsoever, "necessarily compels courts to approach speedy trial cases on an ad hoc basis. We
can do little more than identify some of the factors which courts should assess in determining

whether a particular defendant has been deprived of his right. Though some might express them

in different ways, we identify four such factors: Length of delay, the reason for the delay, the

defendant's assertion of his right, and prejudice to the defendant.” Barker v. Wingo, 407 U.S. 514,

530 (1972) (emphasis added; footnote omitted). The court's blanket order dispenses with both

constitutional and statutory requirements to consider, on a case by case basis, the rights of the
accused, the interests of victims, and the best interests of the public. Under Wisconsin law,
"[e]very defendant not tried in accordance with this section shall be discharged from custody.”
Wis. Stat. § 971.10(4). Violations of the Constitution's Speedy Trial Clause require dismissal of

the charges against the accused: "In light of the policies which underlie the right to a speedy trial,
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dismissal must remain, as Barker noted, 'the only possible remedy.™ Strunk, 412 U.S. at 440
(citing Barker, 407 U.S. at 522).

19 "History teaches that grave threats to liberty often come in times of urgency, when
constitutional rights seem too extravagant to endure . . . when we allow fundamental freedoms to

be sacrificed in the name of real or perceived exigency, we invariably come to regret it." Skinner

v. Railway Labor Executives' Ass'n, 489 U.S. 602, 635 (1989) (Marshall, J., dissenting). Justifying

the suspension of the people's constitutionally guaranteed rights based on a public health
emergency nullifies our Constitution. Justice Antonin Scalia once explained that "every tinpot
dictator has a Bill of Rights which he casually ignores. What was debated in 1787 and what insures
our freedom is our structure of government which holds each branch (and in turn by its people) to
account.” If the people's constitutional rights may be suspended by the judicial branch in the name
of a public health emergency, our freedom is in peril; our republic is lost. More than one million
Americans have died defending our liberty from external threats. The liberty for which so many
have laid down their lives should not be cast aside even in "troublous times." If the government
will not protect constitutional rights designed to preserve our freedom, it is up to the people to
reclaim them.

20 1 am authorized to state that Justice Daniel Kelly joins this dissent.



