Memorandum

STATE OF WISCONSIN
SUPREME COURT

DATE: March 6, 2013

TO: Diane M. Fremgen, Clerk of the Supreme Court
FROM: Chief Justice Shirley S. Abrahamson

RE: To be Filed in Rule Petition 12-01:

Comments Filed on Justice Roggensack's
2010 Proposed Calendar for Rules Petitions

On June 28, 2010, the supreme court received four comments, which are attached to this
memorandum, on Justice Patience Roggensack's 2010 proposed calendar and amendment:

1. Wisconsin Judicial Council

2. Attorney Beth Ermatinger Hanan

3. Wisconsin REALTORS® Association

4. A. John Voelker, Director of State Courts

On June 29, 2010, the supreme court discussed Justice Roggensack's proposed
amendment to the Wisconsin Supreme Court's Internal Operating Procedures for Rule Petitions
in open administrative conference. The court did not adopt Justice Roggensack's proposed
amendment. The court set up an Advisory Committee on Rule Procedures consisting of:

Chief Justice Shirley S. Abrahamson
Wisconsin Supreme Court

Justice David T. Prosser, Jr.
Wisconsin Supreme Court

Justice Patience Roggensack
Wisconsin Supreme Court

Attorney Dean Dietrich
Wausau



Attorney Beth Hanan
Former Chair of Wisconsin Judicial Council, Milwaukee

Attorney Russ Whitesel
Legislative Council (retired), Madison

Attorney Lisa Roys
Public Affairs Director, State Bar of Wisconsin

Attorney Adam Korbitz
Former Government Relations Coordinator, State Bar of Wisconsin
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 STATE OF WISCONSIN jumicistcounen

o seNT BQ'ELECTRO.N_IC.?MAI_L_._.'.

g 'Clerk of the Supreme Court

'. Carrie Janto, Deputy Clerk -~ .. B R U
110EastMam Street 3 _::-_ ':.1_::.-:'_ :

. Suite215 . g
SR Madtson Wlsconsxn 53703

" g Dear Ms Janto

Re In the Matter of Amendments to Wzsconsm Supreme Court Internal i 9
Operatmg Procedures ILB. 5, IILA. and III.B 5 - e

The pendmg petrtlon to amend the C()Hl't operatmg procedures re gardmg rules o

: : petltlons may affect the work of the Wlsconsm Judicial Council, and therefore is of interest -
. tothe 21 vohmteer members of the Judicial Council. As of this tlme the Councﬂ has not S
: 'i"dtscussed the ongmal petition i in detail or dec1ded whether to take a posmon on any of the e
changes proposed therem The Council has not seen the amended petition posted on - S

: today's date. As of thls tlme the Councﬂ simply wishes to describe itsroleinthe - - : g
R _development and amendment of Wisconsin's rules of pleadmg, practlce and procedure 1n o
o "Clvﬂ and crrnnnai actlons as an aid to the Court's con51derat10n of the pendmg petmon :

;s _3 changes whlch w111 snnphfy procedure and promote a speedy determmatmn of llngatton

B ‘upon its mer1ts Wis. Stat. 5 758.13 (2)(a). The Councﬁ also reoommends changes in -

o _ orgamzatlon operatlon and methods of conductmg the busmess of the courts that Wlll

_'_1mprove the efficiency . and effectiveness of the court system and result i in cost savmgs Wis. - 5 -
- -Stat. § 758. 13(2)(g) The Council is an mdependent judlClal branch agency with 21 :

- de51gnated members mcludmg circuit court judges, a court of appeals judge and a supreme
- court ]ustlce Justices havc served on the Council for varying Iengths of time, and in that

- ‘service have offered valuable insight to matters considered by the Councﬂ though they each . :

= _' - have mamtamed a praetlce of abstaunng f_'rom v0t1ng on matters that may come before the

" Suite 822, Tenney Building, 110 Esst Main Street, Madison, WI 53703-3328 (608) 261-8290 o
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' Court The Councﬂ's dehbera‘uons and ultnnate work product l1kew1se beneﬁt from the
array of perspectives and legal experlence of its other electcd and appomted Volunteer _

L _:members from the pubhc and pr1vate sectors.

_ While all of the Councﬂ‘s work affects the busmess of the courts the Councﬂ
o prlmanly produces two types of work product: legislative proposals and court rales .
petitions. In the past decade the Council has received requests to develop or amend

o procedural rules from judges, legislators, practicmg lawyers, citizens, and professors. A list -

' ~ of Council petitions submitted to the Court over the past 10 years is attached, but note that
- the number of requests the Counc1l recewed in that time exceeds the number of petmons

ultlmately subnntted A lxst of draft legislation submltted by 1 the Couucﬂ is also attached

To do 1ts work, the full Councﬂ meets once a month between September and }une

: Much of the substantive work of the Council is done by committees, which meet separately R
ooand usually once each month, After a committee has reviewed and formulated arules -
..~ proposal or legislative draft, a process which can take sevcral years depending on the extent

':'of the changes proposed, the proposal is d1scussed by the full Council. The full Councﬂ
. decides whether to submit the proposal to the appropriate deliberative body. 0ccas1onally,
the Councﬂ demdes to accept and study rules proposals asa commlttee of the whole ;:_ '

- The Councﬁ has autborlty to issue subpoenaes and to hold hearmgs see W1s Stat o
§ 75 8 13(3)(0) but the Council has not exercised that authorlty in at least the last 10 years..
. Indeed, the limited budget of the Council renders extensive hearings in any budget cycle
o prohibitive. The Council is very mindful of soliciting stakeholder input, however, and thu_s

- "'keeps interested groups advised of its progress in developing rules proposals and draft -

o legislation, Oﬁeu practmoners w1th part1cular expert;se serve as ad hoc members of Councﬂ L

- commlttecs -

B In 2008 the leg1slature and Govemor restored the Councﬂ's budget allowmg it to

hire one paid staff attorney. With the critical assistance of its staff attorney, the Council has )

been able to increase the number of rules petitions on which it works and submits to this

_ Court. At the same time that Council members work on proposed rule changes however, ._ B
e '_Counctl_members also arc working on proposed legislation. A current, long-term effort to

revise portions of the criminal procedure code is one example of the legislative study and
drafting done _by the Council. On occasion Council members may serve on legislative study o
~ committees, and Council members and staff also volunteer to submit articles and present 3
 educational programs to bar groups regarding the current work of the Council. . i
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R On behalf of the Councﬂ we Iook forward to assmtmg the Court w1th its reguiatory _
functlons as 758.13, Wis. Stat pemnts and pursuani to > any mternal operatmg rules the - ;
Court or the Councﬂ may develop S : UCREE :

- Sin_cérs:ly,_j SRS

- Beth Ermatinger anan, Chair - -
. Wisconsin Judicial Council - St

“ee Ms Theresa Owens (by Electronlc Maﬂ)

| _Attachments :
List of rules petltions submltted by the Judlclal Councﬂ in last 10 years

- List of draft legislation submitted by the Judicial Councﬂmlast 10 years :
LIStofWJCpendmgproJects ST ST I
WJC current I'OStGI' e - . S E | o . j_



R Judicral Counc:i : D L SRS :
"« Drafted and filed supreme court rule change petrtron no. 09 12, amendrng Wsc
2 Stat.'§ 904.085 (4) (e) to require an in camera hearing to protect potentrally o
cont’ dential mediation communications from being revealed in open court prlor to _: _
. a'ruling on admissibility. The petltlon was approved by the court on Aprll 27 L
02010 with no amendment. s o T T T SRR
:» Monitor and discuss the collaboratwe work between the lnstrtute for the
- - “Advancement of the American Legal System and the American College ot Trial
: Lawyers including efforts to identify perceived problems of costand delay inthe =~~~
S US, civil justlce system and 1mplement p|lot pro;ects to ald in developlng possrbie RN
" solutions. - : R
=" Monitor and drscuss the 1ssue of compensatron of court—appomted attorneys
. under SCR 81."

: ;_*_? ‘Study and make recommendatrons regardlng possrble revisions to the Wrsconsm PR : ) |

_Rules of Evrdence See Evrdence & erl Procedure summary, below for detatls :"1_'

L Appellate Procedure Commrttee _ : .
= Completed its recommendatlons for Ieglsiatlve amendments to the statutes L
_ - regarding presentence investigation reports. This has been a huge undertakrng -
. over the past eight years, and involved collaborative work with two different - 0
" advisory committees, as well as consultations with many different stakeholders, -
“including the Department of Justice, the Department of Corrections and the .- i
. District Attorneys Assoclatron to name a few. Commrttee members will continue .- -
" to work through the summer to draft a detailed memorandum to present the '
-~ commitee's recommendations to the full Council in September. - - SRR
.« Commencing a new project {o study and make a recommendatlon regardrng the A
s need for procedural rules governrng ghostwntrng of legal documents ' L

g Crrmmal Procedure Comm|ttee RRSEEN : : B T
. “Workgroup completed a review of the draﬁ brlls recelved from the Leglslatrve .
-+ Reference Bureau regarding amendments to the Criminal Procedure Code
' Wis. Stats. Chapters 967-975. (Members of the workgroup included Prof. -
- Schuitz, Marla Ste_phens a_n_c_l Rebecca St. John.) The workgroup prepared
_additional revisions and responded to all questions received from the LRB -
E 'draf‘ters The Committee is now awaiting the final draft brll from the LRB and
S will present it to the full Councrl upon receipt. ' S - S o
s Commencing a new project to study and make recommendatrons concermng R
AR substrtutlon of Judges in termmatron of parental rlghts cases. - AN

' Pagel -



Evndence & Civil Procedure Commlttee o

Completed recommendatlons concerning calcula’uon of tlme for appea!s and

" requests for new trials in small claims cases. The recommendation was -
.-+ approved by the full Council. Attorney Southwick will draft a supreme court
‘rule change petltion over the summer for Councu rewew approval and f I:ng in::

- the fall.

" Council submitted supreme court rule change petition no. 09-01 and an. oo
L amended petition. The amended petrtlon was approved on Aprrl 28 wath one .': S
~*minor amendment by the court.; S

::'_Contmues to study and make recornmendatlons regardmg p055|ble re\nsmns

~to the Wisconsin Rules of Evidence. The Committee has completed its -
“ireview of the Deadman's Statute (Wis. Stat, § 885.16), the addition of a Blas
. Rule, the Rule of Completeness (Wis. Stat. § 901.07), the Rule Regarding SRR
- Statements of Injured Persons (Wis. Stat. § 904.12), and use of "Other Acts". - o
- Evidence (Wis. Stat. § 904. 04). The Committee's recommendations
" regarding each rule were then forwarded to the full Councn for further
e dascuss1on and a ﬁnal recommendatlon

- The Comm;ttee is currently studylng the rules regardmg a W’tnesses
EAE - Character for Truthfulness (Wis. Stat. § 906.08) and Authenticatlon of
. -;Records of Regularly Conducted Actlv:ty (Ws Stat § 908 03)

| :;The Commlttee wull atso study and make recommendatlons regardmg the

3_-{_foitowmg _
e Wis. Stat. § 906 09 impeachment by prlor cnmmal convnctlon .-
e Wis. Stat. § 907.03 or § 907 05 the dlsclosure of an expert wztness S

o madmnssnble bases;

. Wis. Stat. § 908 045 (2) the hearsay exceptlon for statements of recent S

. Wis. Stat. § 908' 01 the deﬁmhon of hearsay,

| perceptlon

Page 2

" Spoliation of evidence; and - _
. Federal Rule of Evidence 502.

 Completed a draft amendment to the dlscovery rutes to address the drscovery L
" of electronically stored information, which was approved by the Council. The o
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Bill No.

Introductlun .

~ Subiject

|- 2001 s’B '9'0' | March 7, - | 1) make ch. 980 (Sexual predator commitment) | Referredto
i : : _20_02 Ul and s, 971_ .17 {Not guilty by reason of mental =~ o committee; died o
o | disease or defect commitment) cases. subject. to slwhen'the legislatureffi f
| the rules of appellate procedure set forthins. e iiadjourned on Marchf o
809.30-.32, 2)‘allow, suppression issues. in:ch. 48 - 4-12,2002. S

- |-and 938 cases to be: appealed without 1 requmng

‘| the parties to go 10 mal to preserve those 1SSHCS, ST HECI U SRR TN
[“and 3y .allow the time limit for filing a petition for: | e
frev1ew m the supreme court to be tolled Whlle a. B
o f ;t1me1y motlon for recon51derat10n 1§ pendmg i o

2003 SB364

| 'and 938 cases to be appealed without: requmng Partially enacted by

| the parties to go to trial to preserve those issues, | 2005 Act434 "7

<! and 3) allow the tnne limit for filing a pet1t10n for - (creating sec. 980 038

7| review in the supreme coutt to be tolled while a | (4) to provide that -

- 1| timely: motion for reconmderatlon 18 pendmg in f' N ;appea_l_s_ ;n__Chap_t_er_ e

| the courd ofappeals i ] 980 cases proceed ™
“| ndei: Rule 809. 30)" o

oot and 8. 971.17. (Not guilty by reason of mental
- -disease or defect commitment) cases sub_]ect t
| the rules of appellate procedure set forth'i in
1711:809.30=.32, 2) allow suppression issues in ch. 48

1y make ch 930 (Sexual predator comrmtment)

| Hearing before the |
| Senate Judiciary, i
| Correction.and. ...
«| Privacy Committee; -
‘Died in committee: - -

2007SB 418 | Janvary 2

Tollmg time llrmt for ﬁlmg petmon for. review in :,'

200755420

-2008

| defect or comrmtments of Sexually v1oient iR
persons R L ;,:5 L

foiind ot guilty by reason of mental disease or :

': March 21 2008

_ Died in- committee -

| supreme court while motion for. recon51derat10n is, ' ;March 21,2008 -
pending in ¢ourt of appeals. - oo i _
' 2007__S.B _4_1_9_ : _Ianuary 25 Review of suppreqslon rulmgs m ch 938 _]uvem_le : rDieidiin commitice
2008 - | “appeals e : oo Marchi21, 200800

Ianuary 25 ;i | Appeal procedures n commitments of pcrsons +| Died in committee -

TAB 122 :(2009

March4

: Slgned by Govemor

‘Tolls the time lmnt for ﬁhng a petmon for rev1ew 3
WIAct 25) 2{)09 7| in the supreme court whilé a timely motion for | June 19,2009
S | reconsideration is pending in the court of appeals e o
‘AB1 23 (2009 : March 4 -+ = | Specifies that appeals in Ch. 980 (sexually violent . j_Slgned by Govcrnor i

WI Act 26)

- :person commitment) and s: 971.17 (not guilty by .
| reason of mental dlsease or defect commmnent)

= Zprocedures in Wis. Stat. ss. (Rules) 80930 +32..

ZZJune 19 2()09

| AB 124 (2009--|.
WIAct27) - |

i _Allows suppression of eV1dence 1ssucs to be
- raised on appeal in Ch. 938 cases followmg an-: ’
T admlssmn toa delmquency petition, i

— ﬁ éighéd by Go{re'rﬁdf '




Date filed

“UCourt Aétioﬁ

" Order Date

PetitionNo. =~
None.. .= "

sp291

Subjeét

| Expert 0

Witnesses,

o073

Remanded to. -
Council, Closed

“due to inaction .

by Council .~

o500 |

0002

B

Appellate .~

Procedure

Granted =~ .

AB0R01

01-04

T3mar

Partial

Publication of
| Appellate -

Opinions

Substantially . -
Denied

122000

9907

10/30/00

{amended)

Sanctions L

| Denied -

12902

02-01
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| Court Reporters
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'Ql_is_ : S

292901 -
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"] Guardian Ad =
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1/8/04 o
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S| 0302

1 2/12/03
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730008 -
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the State
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51006

| 08-02
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Pending) == -
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10/29/09

" .| Confidential

Mediation -

Granted. . ©

ARy,

Communications |-
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' BETH ERMATINGER HANAN
SENT BY ELECTRONIC MAIL . DIRECT DIAL: 414 224 7781

hensn@gasswebarmuiiins.com

June 28, 2010

Cletk of the Supreme Coutt
Catrie Janto, Deputy Clerk
110 East Main Street

Suite 215

P.O. Box 1688

Madison, Wisconsin 53703

Re: In the Matter of Amendments to Wisconsin Supreme Court Internal
Opetating Procedures I1.B.5, IILA. and IILB.5

Dear Ms. Janto:

I write concerning the first item on the Supreme Court’s administrative conference
schedule for tomorrow, Tuesday, June 29, 2010. The petition to revise the Court’s
internal operating procedures as to how the Court considers regulatory matters is of
interest to me as a membet of the bar, as an appellate and trial lawyer, and as someone
with experience in developing and presenting rules petitions to the Court.

On my own behalf, I ask that the original petition and the amended petition
posted on the Coutt’s website this morning be considered by the Coutt at a public
* hearing, with time allowed in advance for membets of the bar and the public to submit
written comments. While the IOP itself is internal, if changed as proposed it will have
broad effect externally.

Several aspects of the proposal concern me, including the condensed timing for
submission of petitions, and time for comment and reply. I know from my personal
involvement with the Wisconsin Judicial Council that the opportunity to reply to
comments on petitions submitted by the Council assists the Court, and that such replies
take time. Important volunteer entities like the Wisconsin Judicial Council, as well as the
State Bar of Wisconsin, meet at intervals, and have limited staff resoutces. Giving an
entity ot organization from May 1 to June 15to thoughtfully reply to comments on its
own petition, of to comment on a petition filed by others, when it may only meet once in
that timeframe, risks short-changing the Court’s own process.
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As an individual lawyer, I have other concetns about the proposed changes to the
Coutt’s established procedure for handling its regulatory functions. I expect that many
others affected by those regulations, or who are responsible for the entities which
propose such changes, similarly would like a meaningful chance to assist the Court and
comment on the proposals.

Thank you for conveying this request to the Court.

Gl

BEH/js : . Beth Ermatinger Hanan
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David Schanker, Clerk of Court
Supreme Court of Wisconsin
110 East Main Street, Suite 215
Madison, W1 53701-1668

In the Matter of Amendments to Wisconsin Supreme Court’s Internal
Operating Procedures

Dear Members of the Court:

On behalf of its nearly 15,000 members, the Wisconsin REALTORS® Association
(WRA) writes to comment briefly on the revised proposal, filed earlier today, to amend sections
of the Supreme Cowrt’s Internal Operating Procedures related to petitions submitted to the Court
to modify or create new rules. The Court plans to discuss this proposal at its June 29
administrative conference.

One purpose of the proposal, no doubt, is the important need to conserve the Court’s
resources and, in that regard, to ensure that petitions are properly framed and prepared. (They
have not always been.) The proposed procedural changes would allow the Court to spend the
time necessary on more complex or significant rule petitions while giving the Court’s
commissioners a potentially larger role in petitions that do not demand the same level of
attention from the Court. As the Court knows, WRA has first-hand experience in the petition
process—both as a petitioner and as a respondent. In addition, WRA has worked with the
Court’s comrmissioners and has always found their skill, professionalism, and organization
impressive and very helpful.

While WRA is not opposed to the proposal, it has two concerns sufficiently significant to
warrant comment. First, no organization wants to lose the ability to have the Court itself preside
over a public hearing on a rule petition with which it is involved. A public hearing before a
commissioner may be appropriate in some cases, but it will not always be a substitute fora
public hearing before the Court. To address this concern, WRA respectfully requests that the
Court consider incorporating into any new rule a provision preserving the ability to appear before
the full Court. For example, the Court could add a provision after proposed rule 6 that allows the
party filing a rule petition to request a hearing for cause shown and that the hearing be held
before the Court. That language could read:

OFFICES 1IN MILWAUKEE, MADISON, W AUKESHA, GREEN BAY AND APPLETGR, W1, WASHINGTON, DC; AND SHANGHAL PRC
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7. Also by June 15 at 5:00 p.n.. the pefitioner mav file a reguest
with the court that it refer the rule petition to the udicial council,
or schedule a public hearing on the rule petition before a court
commissioner or before the full court. The court will take the
request into account in its deliberation at the rules conference (see
infra paragraph 101 and. for cause shown, itself preside over a
public hearing on the rule petition.

Second, the Court may consider incorporating a provision that allows flexibility to
deviate from the deadlines included in the proposal. The strict January 10 deadline may create
the undesired effect of discouraging parties from filing a petition due to a deadline missed for
reasons beyond the control of the party. Such language could be included in proposed rule 1,

The petition process takes an extraordinary amount of the Court’s time. Yet, whether the
subject is the definition of the practice of law or changes to the Code of Judicial Conduct, the
rules themselves can affect much of the state’s population and in ways that cases and appellate
decisions do not. In the same vein, the Court’s petition hearings—where virtually anyone can
appear—and its open conferences give the public access, insight, and confidence in the judicial
system. WRA certainly supports rule changes streamlining the process and conserving the
Court’s resources, but we urge careful consideration of any change that would narrow either the
access or openness that are hallmarks of the petition process today.

As always, WRA appreciates the opportunity to comment and is available to answer any
questions the Court may have or provide any additional information the Court may request.

GODFREY & KAHN, S.C.

T

annh L. Renfro

ce: Theresa Owens (via e-mail)
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! Should the Cowrt incorporate a new paragraph into the proposal, the paragraph currently numbered 9 would be 10,



Memorandum

STATE OF WISCONSIN
DIRECTOR OF STATE COURTS

DATE: June 28, 2010
T0: Supreme Court Justices
FROM: A. John Voelker

SUBJECT:  Rules petitions process amendments

On behalf of the Director of State Courts Office, T would like the offer the court some
observations on the proposed “Amendments to Wisconsin Supreme Court Internal Operating
Procedures on Rule Petitions”. I make these observations from the perspective of the various
court offices and court committees that routinely submit rules petitions to the court. These issues,
raised by staff, deal primarily with the details of the proposed changes and may or may not be
significant from the Court’s point of view.

The procedure sets a long lead time for comments and responses, but does not set the time by
which the court commissioner or the full court must make a decision on a petition. Assuming the
court intends to address most petitions by the end of the term following the hearing, the time
frame for even routine petitions will run 18 months from submission to effective date, and
anything decided after April 30 will run two years due to publication requirements.

Many rules petitions are brought in response to new statutes, changes in appellate case law, or
other changing conditions. Setting a single window for submission, and then building in a
extended decision period, may hamper the ability of court administration to respond as quickly
as it needs to. “Emergency” petitions could become the rule rather than the exception.

The petition leaves unanswered a variety of questions about the role of the commissioner you
may also want to consider. What are the criteria for referring a petition to the commissioner
rather than to the court? May the petitioner object to the commissioner as an appropriate hearing
officer? How long does the commissioner have to make a deciston? s it a final decision, subject
to appeal, or is it a recommendation to the court? What input will the petitioner and other
interested persons have afier the commissioner makes a decision?

The procedure may also want to address the intended effect on petitions that have already been
filed.

As you know, petitions have been submitted over the last few years by the Committee of Chief
Judges, the Planning and Policy Advisory Committee, the CCAP Steering Committee, the
WCCA Oversight Committee, the Records Management Committee, the Committee to Improve
Court Interpreting, the Board of Bar Examiners, and the Office of Lawyer Regulation. 1 have not
had a chance to solicit comments from these groups about the proposed process. If you would
like me to solicit comments from these groups, let me know.



