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Affirmed and cause remanded with
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q1 PER CURIAM. Tony Walker, pro se, appeals from the trial court’s
order dismissing his action against the Department of Corrections and some of its
employees (collectively, “DOC”). Walker argues that the trial court should have

granted his motion for default judgment. We disagree and affirm.

12 Walker first contends that the trial court should have granted his
motion for default judgment because DOC did not file an answer to his amended
complaint. However, a defendant may file a motion to dismiss for failure to state
a claim in lieu of filing an answer. See WIS. STAT. § 802.06(2)(a)6 (1997-98).1
This is exactly what DOC did. The trial court properly denied Walker’s motion

for default judgment.

13 Walker next argues that the trial court misused its discretion by
dismissing his case against the eight additional defendants named in the amended
complaint because they did not file an answer or other responsive pleading. This
argument has no merit. When the trial court dismissed the claim as to the eight
newly-named defendants, the time for them to file a responsive pleading had not
yet run. A judge is entitled to dismiss a case without requiring a responsive
pleading if the complaint fails to state a claim upon which relief can be granted.

See WIS. STAT. § 802.05(3)(b)4. That is what the trial court did.

4 In his reply brief Walker argues that the trial court’s decision
dismissing his case was incorrect on the merits. DOC moves to strike this
argument because it was raised for the first time in Walker’s reply brief. We will
not consider arguments raised for the first time in a reply brief. See Henry v.

General Cas. Co., 225 Wis. 2d 849, 868 n.10, 593 N.W.2d 913 (Ct. App. 1999).

" All references to the Wisconsin Statutes are to the 1997-98 version.
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We thus grant the motion to strike the reply brief and do not consider Walker’s

argument further.

1S DOC moves for costs and reasonable attorney’s fees on the grounds
that this appeal is frivolous, citing WIS. STAT. § 814.025(3). That statute applies
only to proceedings in the trial court. See Bilsie v. Bilsie, 100 Wis. 2d 342, 357,
302 N.W.2d 508 (Ct. App. 1981) (§ 814.025(3) does not permit an award of
attorney’s fees for a frivolous appeal). We will construe the request as made
pursuant to WIS. STAT. RULE 809.25(3), which provides statutory authority to this

court to award fees on appeal.

96 Under WIS. STAT. RULE 809.25(3)(c) 2, we conclude that this appeal
is frivolous because Walker should have known that the claims made on appeal
against DOC are without reasonable basis and could not be supported by a good
faith argument for the extension, modification or reversal of existing law. We
therefore grant the motion for costs and reasonable attorney’s fees and remand to

the trial court to determine the proper amount to be awarded. See Lessor v.

Wangelin, 221 Wis. 2d 659, 669, 586 N.W.2d 1 (Ct. App. 1998).

17 DOC moves this court to declare this appeal a “strike” for purposes
of commencing future actions. See WIS. STAT. § 801.02(7)(d). Pursuant to
§ 801.02(7)(d), a prisoner is prohibited from commencing proceedings in the trial
court without the payment of fees if the prisoner has previously had three cases
dismissed (three ‘“strikes”) for any of the reasons set forth in WIS. STAT.
§ 802.05(3)(b)1-4. DOC contends that this appeal should be declared a strike
because it is frivolous under WIS. STAT. § 814.025(3) and thus meets the condition

specified in § 802.05(3)(b)1.
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18 WISCONSIN STAT. ch. 802 addresses pleadings, motions and pretrial
practice in the trial court. Because ch. 802 does not apply to this court, we will
construe DOC’s motion to declare this appeal a strike as made pursuant to WIS.
STAT. RULE 809.103(2)(a), which provides that this court shall notify the
Department of Justice when an appeal brought by a prisoner is frivolous and thus
counts as a strike against the prisoner. Because we have concluded that this
appeal is frivolous, we grant the motion to declare this appeal a strike and will so

notify the Department of Justice.
By the Court.—Order affirmed and cause remanded with directions.

This opinion will not be published. See WIS. STAT. RULE
809.23(1)(b)S5.
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