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STATE OF WISCONSIN 

 

IN SUPREME COURT 

 

 

APPEAL NO. 2009AP806-CR 

_____________________________________________ 

 

STATE OF WISCONSIN, 

 

  Plaintiff-Respondent, 

 

 v.  

 

MARVIN BEAUCHAMP, 

 

  Defendant-Appellant-Petitioner. 

 

_____________________________________________ 

 

REVIEW OF A PUBLISHED DECISION OF THE 

COURT OF APPEALS, DISTRICT I, AFFIRMING 

THE ORDER OF THE MILWAUKEE COUNTY 

CIRCUIT COURT, THE HON. JEFFREY A. 

WAGNER PRESIDING, DENYING BEAUCHAMP’S 

MOTION FOR POSTCONVICTION RELIEF 

_____________________________________________ 

 

 ISSUES PRESENTED FOR REVIEW 

1. Does the Confrontation Clause bar the admission of 

 testimonial dying declarations against a defendant in 

 light of Crawford v. Washington and State v. 

 Manuel? 

 

In its decision, the court of appeals concluded that 

the class of hearsay statements known as dying 

declarations has been recognized by the United States 

Supreme Court as an exception to the confrontation 

clause, permitting their admission.  (Beauchamp, at ¶¶ 

11-12; App. 106-08). 
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2. Does a defendant’s right to due process of law 

 restrict the substantive use of prior inconsistent 

 statements? 

 

 The court of appeals did not address the issue, noting 

that no published appellate decision in Wisconsin cited 

Vogel v. Percy, 691 F.2d 843, 846-47 (7th Cir. 1982), 

which adopted a 5-part test to determine whether the 

admission of a prior inconsistent statement as 

substantive evidence violated due process.  Beauchamp 

slip op. at ¶ 17 (App. 111).   

STATEMENT OF THE CASE 

On October 18, 2006, a jury convicted Beauchamp 

of one count of first-degree intentional homicide while 

armed.  (R.50:3).  He was sentenced to life in prison 

with eligibility for release on extended supervision after 

40 years.  (R.53: 23).  A judgment of conviction was 

entered on February 14, 2007.  Beauchamp filed a 

motion for postconviction relief, seeking a new trial.  

Beauchamp alleged that the trial court had erroneously 

admitted dying declarations of the victim in violation of 

the Wisconsin rules of evidence and Beauchamp’s 

constitutional rights to confront his accusers; 

Beauchamp also alleged that his due process rights had 

been violated by the substantive use of prior 

inconsistent statements of two State’s witnesses.  

(R.33).  On March 6, 2009, the trial court denied 

Beauchamp’s motion.  (R.37).   

On appeal, the court of appeals affirmed the circuit 

court, holding that: (1) the circuit court did not abuse its 

discretion in admitting the dying declarations 

(Beauchamp, slip op. ¶ 9, Pet-App. 105); (2) that Giles 

v. California, 554 U.S. ___, 128 S. Ct. 2678 (2008) 

recognized dying declarations as an exception to the 

confrontation clause and is binding (Beauchamp, slip 

op. ¶ 12, Pet-App. 107); and (3) trial counsel was not 

ineffective for failing to object to prior inconsistent 

statements on due process grounds, nor did the 

admission of those statements constitute plain error (Id., 

slip. op. ¶¶ 18-19, Pet-App. 112).  The court of appeals 

denied Beauchamp’s Motion for Reconsideration.  
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(App. 201-05; 301).  This Court granted review on 

September 13, 2010.   

STATEMENT OF FACTS 

In a criminal complaint filed on June 21, 2006, 

defendant Marvin Beauchamp was charged with one 

count of first degree intentional homicide while armed. 

(R.2).  According to the complaint, Bryon Somerville 

(Somerville) was shot on June 16, 2006 at 9:45 a.m. at 

3939 N. Sherman Blvd.  The complaint alleged that 

prior to his death, Somerville told Milwaukee Police 

Officer Wayne Young that he had been shot by 

“Marvin” with a bald head and big forehead.  The 

complaint also detailed statements allegedly made to 

police on June 17, 2006 by Dominique Brown 

(hereinafter “Brown”) and Shainya Brookshire 

(hereinafter, “Shainya”).  (R.2: 2).   

 

According to the complaint, Brown told police that 

she had observed Beauchamp arguing with Somerville 

in the front yard of the house, and that she saw 

Beauchamp point a dark-colored pistol at Somerville 

and shoot into his body.  (Id.).  The complaint also 

alleged that Shainya told police that Somerville showed 

up at her house looking for her sister, and Brown arrived 

and told her that Beauchamp was on the side of the 

house with a gun.  Shainya said she observed 

Beauchamp come around from the bushes to the front of 

the house and ask Somerville if he had a problem with 

her.  Somerville said “Oh you got a gun, shoot me then” 

at which point she heard 4 or 5 gunshots.   

 

At the preliminary hearing on July 3, 2006, the State 

called Shainya and Brown as witnesses.  During their 

testimony, both repudiated the statements attributed to 

them in the criminal complaint.  Shainya testified that 

she did not see Beauchamp at the house before the 

shooting. (R.41:8).  The State then introduced one of the 

prior statements
1
 she had made to police as a prior 

                                                 
1
 Both Shainya and Brown made multiple, inconsistent statements to 

police.  The initial statements were exculpatory as to Beauchamp, while 

the latter statements implicated him in the shooting.  Both women 

testified this was due to police threats of prosecution. 
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inconsistent statement, inculpating Beauchamp.  (Id.: 

17-19).  Brown testified that Beauchamp had dropped 

her off at the house and that she did not see him shoot 

anybody.  (Id.: 35-36).  The State then introduced one of 

her prior statements to police inculpating Beauchamp.  

She then testified that she had told police that she saw 

Beauchamp shoot Somerville, but that she only did so 

because police threatened to charge her with the crime.  

(Id.: 48-50).   Beauchamp was bound over for trial.  

 

Prior to trial, the State moved to admit Somerville’s 

statements as dying declarations.  The court held an 

evidentiary hearing over two separate days.  On the first 

day, the State called Milwaukee Police Officer Wayne 

Young.  Young testified that he was assigned to ride in 

the ambulance with Somerville.  (R.43:6; App. 506).  

Young testified that in the ambulance Somerville stated 

that he couldn’t breathe and that “Marvin” shot him.  

(Id.).  Young further testified that he was present in the 

emergency room and was able to ask Somerville a 

couple of questions there.   According to Young, 

Somerville was not able to provide a last name for 

“Marvin” and gave a description of a dark-skinned male 

with a bald head and a big forehead.  (Id.:7-8; App. 507-

08).  At the conclusion of Young’s testimony, the 

hearing was adjourned to allow the State to locate 

another witness. 

 

At the continued motion hearing on October 6, 2006, 

the State called Marvin Coleman, an Emergency 

Medical Technician (EMT) who drove Somerville to the 

hospital in the ambulance.  Coleman testified that he was 

called to the scene of the shooting and that he knew 

Somerville personally, by his nickname “Tick.”  

(R.44:6; App. 606).  Coleman stated that when he tended 

to Somerville, the following exchange took place:  

 
Q.  If you would relate what you observed 

 about his physical condition. 

A. I observed him on his back.  He seemed to 

 be struggling.  You know – he was injured.  

 We figured -- I figured that he was shot 

 because it came over as a possible shooting.  
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 I went – I went to his side and I was like, 

 what happened – you know — and – 

Q. And what does he say when you asked him 

 what happened? 

A. He said – I actually asked him who did this 

 to you and he said “Marvin.” 

Q. And your name is Marvin; correct?  

A. Yes.  I said “who did this.”  He said 

 “Marvin.”  I said “who, me.”  He said “no, 

 Big Head Marvin.” 

Q. So, when he stated that “no, Big Head 

 Marvin,” who did you believe he was 

 referring to? Did you believe he was 

 referring to you? 

A. No, I had no clue because he said it wasn’t 

 me. 
 

(Id.:7-8; App. 607-08).  On cross-examination, Coleman 

stated that Somerville provided no additional 

information about the shooter, other than “Big Head 

Marvin.”  (Id.:18-19; App. 618-19).   

 

At the conclusion of the hearing, the State moved for 

an order allowing the admission of Somerville’s 

statements to Young and Coleman.  Counsel for 

Beauchamp objected.  The Court ordered that the 

statements were admissible under Wis. Stats. § 

908.045(3), statements under a belief of impending 

death.  (Id.:26; App. 626).  The Court stated: 

 
…[O]bviously the declarant is not available and 

the belief of impending death may be inferred 

from the fact of death itself and the 

circumstances such as the nature of the wounds 

and, of course, the wounds in this case were a 

number.  There were more than one in the chest 

area. 

 

And it would appear that based upon what was 

said and who said it, that these were life 

threatening, life threatening wounds – you know 

– considering the shots, the bullets, the exit 

wounds.  What the doctor had indicated in the 

emergency room would indicate to the Court 

that this was an exception to the hearsay rule as 

far as the dying declaration is concerned.  
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And I think they are exempt from the restrictions 

of Crawford and the confrontation clause 

because they are a firmly rooted hearsay 

exception exempt from these restrictions and 

limitation because I don’t think the defendant 

can use the confrontation clause as a shield from 

the unavailable witness because allegedly the 

defendant procured the unavailability of the 

dead declarant.  And there is also a rule of 

forfeiture by wrongdoing and so the Court 

would allow those statements as to the 

admissibility.  

 

(Id.:26-27; App. 626-27).   

 

At trial, the State presented the testimony of William 

Stone, a jailhouse informant with 15 prior convictions 

who testified in return for consideration at an upcoming 

sentencing hearing.  Stone claimed that Beauchamp 

confessed to him in jail
2
.  (R.46: 59-62).  Shainya 

Brookshire then testified consistent with her testimony 

at the preliminary hearing, which did not incriminate 

Beauchamp.  The State then admitted her prior statement 

to police, in which she said she had seen Beauchamp 

come around the side of the house and confront 

Somerville in the front yard, and that she heard 

gunshots.  (R.46: 88-96).  Shainya told the jury that her 

testimony was consistent with the first thing she told 

police, and that didn’t she make the statement 

incriminating Beauchamp until police came back to talk 

to her.  (Id.: 95-97).   Shainya testified that she felt 

threatened by police when they came back and showed 

her Dominique Brown’s statement and said that if 

Shainya agreed with Brown, they would release Brown 

from jail.  (Id.: 111).   

 

Dominique Brown was called next, and the prior-

statement routine was repeated.  Like Shainya, Brown 

testified consistent with her preliminary hearing 

testimony, telling the jury that Beauchamp had dropped 

her off and that she did not hear his voice in the front 

                                                 
2
 Stone was subsequently sentenced to a total of 6 months in jail for 

possession of cocaine and marijuana, both as second or subsequent 

offenses.  When he was released, he promptly committed a murder. See 

Milwaukee County Case 07 CF 5349. 
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yard or see who shot Somerville.  Brown testified that 

Beauchamp dropped her off on 44th Street, behind her 

cousin’s house.  (R.47:17-23).  The State then 

introduced one of her prior statements to police.  Just as 

she had at the preliminary hearing, Brown stated that she 

started lying to the police because they told her they 

were not going to let her go and that she would be 

charged with the murder.  (Id.:24).  She told the jury that 

she lied when she told the police that she saw 

Beauchamp shoot Somerville and that she heard his 

voice.  (Id.:27-28).   

 

Two citizens present at the shooting testified for the 

State and did not implicate Beauchamp.  Jerrod Logan 

was selling bottled water for his church group in the 

street in front of the residence when he witnessed the 

shooting.  He was shown a photo lineup with 

Beauchamp’s picture and he did not identify Beauchamp 

as the shooter.  (R.48: 39).  Ronell Odle was in the 

living room of the house when the shooting occurred.  

He did not see the shooting happen, and he had not seen 

Beauchamp at the residence that day.  (Id.: 70).   

 

The State then introduced Somerville’s dying 

declarations.  Marvin Coleman testified that while 

attending to Somerville in the street immediately after 

the shooting, Somerville said “Big Headed Marvin” shot 

him.  (R.48: 47).  Somerville provided no last name or 

any other description to Coleman.  Officer Wayne 

Young testified that he asked Somerville in the trauma 

room for any information on who shot him.  Young told 

the jury that Somerville said it was an individual named 

Marvin, dark-complected, bald-headed, with a big 

forehead.  (Id.: 75).   

 

In closing argument, the State sought to focus the 

jury’s attention on the out-of-court statements Brown 

and Shainya made to police implicating Beauchamp, 

Somerville’s dying declarations, and the jailhouse 

informant’s claim that Beauchamp confessed to him in 

jail. (R.49: 26-33; 38-39).  The State presented no 

murder weapon, no DNA evidence, and no fingerprint 

evidence.  The State’s case consisted entirely of 
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statements and testimony admitted through exceptions to 

the rule against hearsay. Beauchamp was convicted and 

sentenced to life in prison.  (R.50:3; 53:23).  

 

ARGUMENT 

I. THE ADMISSION OF UNCONFRONTED TESTIMONIAL 

DYING DECLARATIONS IS INCOMPATIBLE WITH THE 

CONFRONTATION RIGHTS OF THE ACCUSED 

 

The admission of testimonial dying declarations is 

incompatible with Crawford v. Washington, State v. 

Hale, and the constitutional rights of confrontation. U.S. 

Const. amend. VI; Wis. Const. art. 1, § 7.  The rule 

permitting dying declarations at common law was 

originally premised on the idea that such statements 

were inherently reliable.  Crawford explicitly ruled that 

imbuing testimonial statements with a presumption of 

reliability and admitting them into evidence on that basis 

offends core constitutional principles.  

 

A.  Crawford and the Confrontation Right 

 

In Crawford v. Washington, 541 U.S. 36 (2004), the 

United States Supreme Court re-examined the scope of 

the confrontation right contained in the Sixth 

Amendment by looking to the English Common Law 

understanding of the confrontation right at the time of 

the founding of the United States.  The Crawford 

Court’s historical analysis sought, in part, to determine 

the scope of the confrontation-clause phrase stating: 

“[i]n all criminal prosecutions, the accused shall enjoy 

the right…to be confronted with the witnesses against 

him.”  Crawford at 42-43. The Court determined that this 

phrase was intended to cover those who “bear 

testimony” against the accused.  Crawford at 51.  This 

reading essentially created two classes of hearsay 

statements for confrontation clause purposes: testimonial 

and non-testimonial.  Although the Crawford Court did 

not exhaustively list the types of statements that are 

testimonial, it did provide examples of the “core class” 

of testimonial statements that underlie the common-law 

right of confrontation:  
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“ex-parte in-court testimony or its functional 

equivalent—that is, material such as affidavits, 

custodial examinations, prior testimony that the 

defendant was unable to cross-examine, or 

similar pretrial statements that declarants would 

reasonably expect to be used prosecutorially; . . . 

“statements that were made under circumstances 

which would lead an objective witness 

reasonably to believe that the statement would 

be available for use at a later trial.”   

 

Crawford at 51-52 (internal citations omitted).   

 

 Having defined the types of out-of-court statements to 

which the confrontation clause applies, the Crawford 

Court went on to hold that the right of the accused to 

confront the witnesses against him required that 

testimonial out-of-court statements by a witness who did 

not appear at trial be excluded from evidence unless the 

witness was unavailable to testify, and unless the 

defendant had had a prior opportunity to cross-examine 

the witness about the statement.  Crawford at 53-54. A 

prior opportunity to cross-examine the witness about the 

statement is required, according to the Court, because 

the confrontation clause commands that the reliability of 

a statement be assessed in a particular manner: “by 

testing in the crucible of cross-examination.”  Crawford 

at 61.    

 

Crawford’s strict requirement that testimonial 

hearsay statements could not be admitted without a prior 

opportunity for cross-examination was a rejection of the 

hearsay paradigm embodied by Ohio v. Roberts, 448 

U.S. 56 (1980), which allowed out-of-court statements 

to be put before a jury based upon a judicial 

determination of reliability.  This, wrote Justice Scalia, 

was “fundamentally at odds with the right of 

confrontation.”  Id. at 61.  He concluded, “[w]here 

testimonial statements are at issue, the only indicium of 

reliability sufficient to satisfy constitutional demands is 

the one the Constitution actually prescribes: 

confrontation.”  Id. 68-69.  The Wisconsin Supreme 
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Court adopted this rule in State v. Hale, 2005 WI 7, ¶ 

51, 277 Wis. 2d 593, 691 N.W.2d 697.    

 

Where the statements at issue are non-testimonial in 

nature, the framework of Ohio v. Roberts remains a 

viable means of determining admissibility.  Crawford at 

68; State v. Manuel, 2005 WI 75 at ¶ 50, 281 Wis.2d 

554, 697 N.W.2d 811. 

 

B. Exceptions to the Confrontation Right Under 

 Crawford 

 

Crawford did not hold that dying declarations have 

were exception to the confrontation clause.  The 

Crawford Court explicitly accepted only one exception 

to the confrontation clause—forfeiture by wrongdoing. 

The Court accepted that forfeiture by wrongdoing was 

not constitutionally problematic because the doctrine 

was not held out as an alternative means of determining 

the reliability of the statement in question; rather, it 

permitted the admission of testimonial statements solely 

on equitable grounds.  Crawford at 62.    

 

 In a footnote, the Crawford Court recognized a 

single “deviation” its historical analysis had uncovered 

with regard to the admission of unconfronted testimonial 

statements against an accused: dying declarations.  Id. at 

56, n. 6.  The Court, however, explicitly left undecided 

whether testimonial dying declarations constituted an 

exception to the confrontation requirement.  This Court 

has also acknowledged that this remains an open 

question. State v. Jensen, 2007 WI 26, ¶ 36, 299 Wis. 

2d 267, 727 N.W.2d 518. 

 

C. The History of Dying Declarations 

 

At common law, statements made by a person who 

believed his death was imminent and concerning the 

circumstances of his death were admissible.  These 

statements, known as dying declarations, were admitted 

against defendants as early as 1722 in King v. Reason 

(16 How. St. Tr. (K.B.).  Dying declarations were 

originally admissible based on the inherently-religious 
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view that the statements a person made while he 

believed he was about to die carried with them an 

unassailable aura of truth.  King v. Woodcock, (1789) 

168 Eng. Rep. 352, 353 (declarations at the point of 

death have a guarantee of truth equal to the obligation of 

an oath in court); Idaho v. Wright, 497 U.S. 805, 820 

(1990) (persons making dying declarations highly 

unlikely to lie), citing The Queen v. Osman, (1881) 15 

Cox. Crim. Cases 1, 3 (Eng. N. Wales. Cir.)(Lush 

L.J.)(“No person, who is immediately going into the 

presence of his Maker, will do so with a lie upon his 

lips”).   

 

Eventually, however, the religious rationale’s 

incompatibility with the principle of separation of 

church and State led to justifying the admission of dying 

declarations on tradition and necessity in the face of 

constitutional challenges, See, e.g., Mattox v. United 

States, 156 U.S. 237, 244 (1895) (dying declarations 

admitted simply from the necessities of the case, and to 

prevent a manifest failure of justice); Carver v. United 

States, 164 U.S. 694, 697 (1897)(dying declarations 

admissible based on necessities of the case, and “to 

prevent an entire failure of justice, as it frequently 

happens that no other witnesses to the homicide are 

present”); Kirby v. U.S., 174 United States 47 (1899) 

(“the admission of dying declarations is an exception to 

the confrontation right which arises from the necessities 

of the case”).  Though the stated rationale changed, the 

presumption of reliability remained.  See Wright, 497 

U.S. at 820; Mattox, 156 U.S. at 244 (sense of 

impending death presumed to remove all temptation to 

falsehood and to enforce as strict adherence to the truth 

as the obligation of an oath); and Kirby, 174 U.S. at 61 

(condition of the party making the statement being such 

that every motive to falsehood is silenced and the mind 

be impelled by the most powerful considerations to tell 

the truth).   

 

Wisconsin has long recognized the common-law rule 

regarding dying declarations, observing it as far back as 

1850 in State v. Cameron, 2 Chand. 172 (Wis. 1850) 

(describing admissibility of dying declarations as well-
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settled).  Subsequent Wisconsin cases dealing with 

dying declarations have said nothing more about this 

class of statements other than that their admission was 

permitted at the time the Constitution was drafted and 

that the Constitution did not intend to abrogate the rule.  

See, e.g. Miller v. State, 25 Wis. 384 (1870); State v. 

Dickinson, 41 Wis. 299 (1877); Spencer v. State, 132 

Wis. 509, 112 N.W. 462 (1907).  

 

Dying declarations were included in both State and 

Federal evidentiary statutes as “Statements Under Belief 

of Impending Death.” Wisconsin Statute § 908.045(3) 

provides that where a declarant is unavailable, a 

statement made by that declarant while believing his 

death is imminent, concerning the cause or 

circumstances of what he believed to be his impending 

death, is not excluded by the hearsay rule.  Except for 

the Federal Rule’s express limitation to prosecutions for 

homicide and civil proceedings, Wisconsin’s statute is 

identical to Federal Rule of Evidence 804(b)(2)
3
.  Both 

State and Federal provisions also adopted the common-

law limitation that only those portions of a statement 

concerning the circumstances of the declarant’s 

impending death are admissible.  

 

D. Admission of Testimonial Dying Declarations 

 Cannot be Justified by Notions of Reliability 

The admission of testimonial dying declarations on 

the grounds that such statements are inherently reliable 

is in direct conflict with the reasoning of Crawford.  

“Where testimonial statements are involved, we do not 

think the Framers meant to leave the Sixth 

Amendment’s protection to the vagaries of the rules of 

evidence, much less to amorphous notions of 

reliability.”  Id. at 61.  

 

                                                 
3

 FRE 804(b)(2) Statement under belief of impending death. In a 

prosecution for homicide or in a civil action or proceeding, a statement 

made by a declarant while believing that the declarant's death was 

imminent, concerning the cause or circumstances of what the declarant 

believed to be impending death. 
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The Crawford Court completely rejected the 

wholesale notion that certain types of statements were so 

inherently reliable as to dispense with the confrontation 

requirement.  Specifically, the Court rejected the 

“general reliability exception” embodied by Ohio v. 

Roberts, 448 U.S. 56 (1980).  Roberts permitted the 

admission of hearsay statements when the declarant was 

shown to be unavailable and when the statement either 

fell “within a firmly-rooted hearsay exception” or bore 

“adequate indicia of reliability.”  Id. at 66.  In this way, 

the Roberts test allowed a jury to hear evidence, 

untested by the adversarial process, based only on a 

judicial determination of reliability.  Crawford at 62 

(emphasis supplied).  This, the Court held, was directly 

contrary to the procedural guarantee of the Sixth 

Amendment, which was that a testimonial statement’s 

reliability be assessed through the engine of cross-

examination.   

 

In a published post-Crawford opinion cited with 

approval by this Court in State v. Jensen, 2007 WI 26, ¶ 

49, 299 Wis. 2d 267, 727 N.W.2d 518, Judge Marbley of 

the Federal District Court for the Southern District of 

Ohio questioned the inherent reliability of dying 

declarations and rejected the argument that dying 

declarations should be treated as an exception to the 

confrontation clause.  United States v. Mayhew, 380 

F.Supp.2d 961, 965 n.5 (S.D. Ohio, 2005).  The 

Mayhew court rejected the government’s post-Crawford 

argument that testimonial dying declarations were an 

exception to the confrontation clause, finding the 

reliability of such statements suspect: 

 
For example, the declarant might have been in a 

revengeful state of mind which would color his 

dying statements.  No longer subject to the fear 

of retaliation by his enemies, the declarant might 

falsely incriminate those persons whom he 

disliked.  If the decedent had no religious belief 

or fear of punishment after death, the statements 

made while dying would seem to lose much of 

the trustworthiness traditionally attributed to 

them.  In general, self-serving declarations 

would be particularly suspect, for the decedent 

could thereby exculpate himself from 
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questionable association with the circumstances 

surrounding his death.  The declarant’s physical 

and mental state of mind at the moment of death 

may weaken the reliability of his statements.   

 

380 F.Supp.2d 961, 965, n. 5 (S.D. Ohio, 2005). 

 

Commentators have echoed this view.  For example, 

Professor Richard D. Friedman questioned the the 

original rationale on the grounds that it would not apply 

to non-believers and that it did not address truthfulness, 

but rather sincerity:  

 
However valid the original rationale may have 

been in an earlier age, it hardly seems 

universally applicable now.  For one thing, many 

people do not believe in a hereafter; for them, 

indeed, the impending end of life may offer 

relief from the consequences of speaking falsely.  

Furthermore, even if the classic rationale were 

accurate, it would bear only on the testimonial 

capacity of sincerity; it would not, in particular, 

offer any guarantee at all that, while the victim 

was being murdered, her capacity of perception 

was operating in an especially high gear. 

 

Richard D. Friedman, Confrontation and the Definition 

of Chutzpa, 31 Israel L.Rev. 506 (1997).  In addition, 

Michael J. Polelle criticized the religious rationale for 

ignoring other motivations that might be just as 

powerful, such as bias or the desire for revenge, and the 

organic changes attendant to traumatic injuries that can 

affect the brain and the victim’s abilities to accurately 

perceive, recall, and recount what has occurred.  

Michael J. Polelle, The Death of Dying Declarations in 

a Post-Crawford World, 71 Mo. L. Rev. 285, 301-03.   

(2006) 

 

Regardless of whether such statements should be 

imbued with inherent reliability in fact, where 

testimonial statements are concerned, Crawford has 

made clear that cross-examination is the only 

constitutionally legitimate method of determining 

reliability.  A conclusion that testimonial dying 

declarations are admissible because they are inherently 
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reliable is directly contrary to Justice Scalia’s 

observation that “[d]ispensing with confrontation 

because testimony is obviously reliable is akin to 

dispensing with jury trial because a defendant is 

obviously guilty. This is not what the Sixth Amendment 

prescribes.”  Id. at 62.   

 

II. THE COMMON LAW’S TREATMENT OF DYING 

 DECLARATIONS AS AN EXCEPTION TO THE 

 CONFRONTATION RIGHT IS NO LONGER JUSTIFIED 

 

Most courts to consider the question, including the 

court below, have held that dying declarations are an 

exception to the confrontation right because they were 

admissible at the time of the founding.  State v. 

Beauchamp, 2010 WI App 42, ¶¶ 11-12, 324 Wis. 2d 

162, 781 N.W.2d 254; see also, e.g., People v. 

Monterroso, 101 P.3d 956, 972 (Cal. 2005)(dying 

declarations admissible at common law, Crawford refers 

to right of confrontation at common law, therefore dying 

declarations do not violate Sixth Amendment); People v. 

Taylor, 737 N.W.2d 790 (Mich. App. 2007)(same); 

State v. Bodden, 661 S.E.2d 23 (N.C. App. 2008) 

(same); Cobb v. State, 16 So.3d 207 (Fl. App. 

2009)(dying declarations remain an exception to 

confrontation clause because historical exception; 

alternatively, defendant could still confront officers who 

testified about the dying declaration);; State v. Jones, 

197 P.3d 815 (Kan. 2008) (In light of dicta in Crawford 

and Giles, Kansas court confident U.S. Supreme Court 

will one day hold that dying declarations are an 

exception to confrontation clause); People v. Gilmore, 

828 N.E.2d 293 (Ill. App. 2005) (Crawford’s historical 

discussion is strong statement of admissibility of dying 

declarations). 

 

These cases rely entirely Crawford’s statement that 

the Sixth Amendment “is most naturally read as a 

reference to the right of confrontation at common law, 

admitting only those exceptions established at the time 

of the founding”  Id. at 54, and from that statement 

conclude that dying declarations are an exception to the 

confrontation clause.  None of these cases, however, 
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have gone beyond a superficial historical review to 

analyze whether the common-law rule on dying 

declarations should remain.  Clearly it should not.  

 

When the original rationale for a rule is no longer 

applicable, the rule should give way. This Court has 

recognized that “common law rules are meant to develop 

and adapt to new conditions and the progress of 

society.” State v. Picotte, 2003 WI 42, ¶ 29, 261 Wis. 2d 

249, 661 N.W.2d 381 (internal citation omitted).  In 

Picotte, this Court used its inherent power to modify the 

common law to abrogate the centuries-old year-and-a-

day rule in homicide prosecutions.  The rule was a 

common law criminal rule of causation dating back to 

thirteenth-century England, stating that if the victim died 

more than one year and a day from the injury it was 

conclusively proven that the injury did not cause the 

death.  2003 WI 42 at ¶ 11.   

 

In abrogating the year-and-a-day rule, the Picotte 

Court held that there were three traditional justifications 

for the rule: (1) due to the primitive state of medical 

knowledge in the thirteenth century it was not possible 

to establish causation beyond a reasonable doubt when a 

great deal of time had passed between the injury and the 

victim’s death; (2) in early English courts, juries had to 

rely on their own knowledge of the matter at issue and 

could not rely on expert witnesses; and (3) the rule was 

an attempt to avoid the harsh result that homicides of 

any form, from first-degree to manslaughter, were 

punishable by death.  Id. at ¶¶ 30-32.  The Court held 

that none of these justifications remained persuasive in 

light of advances in medical science that permitted the 

cause of death to be identified with great certainty, 

changes in the rules of evidence allowing juries to 

receive and consider expert testimony, and the fact that 

Wisconsin does not have the death penalty.  Id. at ¶ 34.   

 

In State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 

825 (1998), this Court also used its inherent powers to 

abrogate the common law privilege to resist unlawful 

arrest.  Hobson listed the public policy considerations 

behind the common law privilege: principally, that 
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arrests were made largely by private citizens, bail was 

not attainable, and the prospect of sitting in jail for 

extended periods of time carried with it the real 

possibility of death or mistreatment with no adequate 

judicial or administrative procedures for redress.  218 

Wis. 2d 350, 374-75, 577 N.W.2d 825 (1998).  The 

Hobson Court held that these considerations no longer 

justified the rule because arrests are now primarily 

conducted by professional police officers armed with 

lethal weapons and possessing scientific communication 

and detection devices that make it highly unlikely that a 

suspect will escape or deter an arrest.  There are also 

many safeguards and opportunities for redress to protect 

against individuals languishing in jail, such as bail, 

speedy arraignments, and quick determinations of 

probable cause.  Id. at 375-76.   

 

As in Picotte and Hobson, changes in the relevant 

public policy considerations warrant a change in the 

common law relating to the admission of testimonial 

dying declarations.  The policies behind the admission 

of dying declarations despite the accused not having an 

opportunity to cross-examine the declarant were: (1) that 

such statements were reliable beyond question, and (2) 

that such statements were often the best or only evidence 

concerning the circumstances of the death.  Such 

considerations no longer support the admission of 

testimonial dying declarations over a defendant’s 

constitutional right to confront the witnesses against 

him.   

 

Advances in police investigative methods and 

forensic sciences such as DNA, along with the ubiquity 

of audio and video recording devices, to name just a few 

developments, have introduced a huge swath of potential 

evidence that could not have been envisioned during the 

development of the common law and at the founding of 

the country.  Such methods virtually assure that the 

statements of a dying victim will be neither the only nor 

the best evidence regarding the circumstances of the 

victim’s death.  Interestingly, at the same time, those 

same advances in investigative methods and forensic 

sciences have exposed eyewitness identification 
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evidence (the type of evidence most closely associated 

with dying declarations) as problematic and “hopelessly 

unreliable.”  See State v. Dubose, 2005 WI 126, ¶¶ 29-

30, 285 Wis. 2d 143, 699 N.W.2d 582 (emphasis 

supplied).  Indeed, if the State’s case is so weak that the 

statements of a dying victim are the best and only 

evidence the State has, the admission of such evidence 

presents grave concerns about the possibility of a 

wrongful conviction. 

 

In addition, in light of Crawford v. Washington, the 

continued admission of testimonial dying declarations 

could result in situations where the exact same hearsay 

statement is constitutional if admitted as a dying 

declaration but unconstitutional if viewed as an excited 

utterance, for example. See, POLELLE at 297; Daniel J. 

Blinka, WISCONSIN EVIDENCE, 3d Ed. § 8045.3, p. 855 

(In most cases, the circumstances giving rise to a dying 

declaration also satisfy the excited utterance 

exception…Indeed it is difficult to conjure a scenario in 

which a ‘dying declaration’ would not also qualify as an 

excited utterance.”).  There is no adequate public policy 

rationale for concluding that the admission of the exact 

same statement is unconstitutional on one theory but not 

another.  

 

The founders would have been unconcerned about 

how best to determine the reliability of dying 

declarations, as these statements were believed to be 

singularly trustworthy for religious reasons.  Though this 

antiquated reasoning has been abandoned, the rule itself 

has not, despite the fact that no legitimate public policies 

justify the continuation of the rule.  Dying declarations 

should become just another species of hearsay for 

confrontation purposes pursuant to Crawford and Hale: 

if the statement in question is testimonial, it is barred 

unless the defendant had a prior opportunity to cross-

examine the declarant. 
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III.  THE ADMISSION OF SOMERVILLE’S STATEMENTS     

  VIOLATED BEAUCHAMP’S CONFRONTATION RIGHTS 

 

It is undisputed in this case that Somerville’s 

statements to Marvin Coleman and Wayne Young were 

testimonial in nature.  Beauchamp at ¶ 10.  It is further 

undisputed that Beauchamp did not have a prior 

opportunity to cross-examine Somerville about his 

statements.  Accordingly, the admission of Somerville’s 

statements to Coleman and Young constitutes a violation 

of Beauchamp’s State and Federal Constitutional rights 

to be confronted with the witnesses against him. He is 

entitled to a new trial.  

 

IV. WISCONSIN COURTS SHOULD ADOPT VOGEL V.  

 PERCY’S DUE PROCESS TEST FOR THE SUBSTANTIVE 

 USE OF PRIOR INCONSISTENT STATEMENTS 

 

Wisconsin law allows prior inconsistent statements 

of the State’s own witness to be used as substantive 

evidence in a criminal case.  Vogel v. State, 96 Wis. 2d 

372, 384, 291 N.W.2d 838 (1980).  The use of such 

statements, however, is not without constitutional 

limitation.  Substantive use of some unsworn, out-of-

court inconsistent statements may violate a defendant’s 

right to due process under the Fifth and Fourteenth 

Amendments to the United States Constitution, and 

Article 1, Sec. 7 of the Wisconsin Consitution.  

 

According to the Seventh Circuit Court of Appeals, a 

prior inconsistent statement can be constitutionally 

admitted as substantive evidence where: (1) the 

declarant was available for cross-examination; (2) the 

statement was made shortly after the events related and 

was transcribed promptly; (3) the declarant knowingly 

and voluntarily waived the right to remain silent; (4) the 

declarant admitted making the statement; and (5) there 

was some corroboration of the statement's reliability.  

Vogel v. Percy, 691 F.2d 843, 846-47 (7th Cir. 

1982)(reviewing the substantive admission of prior 

inconsistent statements under Wis. Stats. § 908.01(4)).  
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In the present case, Beauchamp was convicted 

entirely on the basis of several hearsay exceptions; 

notably, the substantive admission of prior inconsistent 

statements of multiple witnesses.  Each of these 

statements tended to incriminate Beauchamp after the 

witnesses had given exculpatory testimony at trial.    

 

Despite the fact that the Seventh Circuit’s due 

process test came from a Wisconsin State case, there are 

no published Wisconsin cases that address this issue. 

Based on this lack of history, the court of appeals 

declined to address the merits of Beauchamp’s claim.  

Beauchamp slip. op. at ¶ 17.   

 

In holding that it was not bound by decisions of the 

Seventh Circuit, the court of appeals pointed to an 

Illinois case as an example of one State court that 

rejected the Vogel v. Percy analysis.  Beauchamp, slip 

op. at ¶ 17, citing People v. Govea, 701 N.E.2d 76 (Ill. 

App. 1998).  Illinois, however, has a statutory scheme 

regarding prior inconsistent statements that requires 

specific findings that address most of the core concerns 

of Percy, which is that the prior statement have some 

indicia of reliability. Under Illinois law, the statement 

must be inconsistent with the testimony offered and the 

declarant must be available for cross-examination.  See 

725 ILCS 5/115-10.1.  Once these requirements are met, 

the court must determine if the prior statements were (1) 

made under oath at a court proceeding; or (2) written, 

signed or acknowledged by the witness under oath and 

narrated, described or explained an event within the 

personal knowledge of the speaker.  Wisconsin, on the 

other hand, requires only that the declarant be available 

and subject to cross-examination concerning the prior 

statement.  Wis. Stats. § 908.01.  

 

Given the lack of foundational predicates required 

by Wisconsin statutes for the substantive admission of 

prior inconsistent statements, this Court should 

recognize the due process implications noted in Vogel v. 

Percy and adopt its 5-factor test. 
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V. THE SUBSTANTIVE ADMISSION OF THE PRIOR 

 INCONSISTENT STATEMENTS OF SHAINYA AND  

 BROWN VIOLATED BEAUCHAMP’S DUE PROCESS 

 RIGHT 

 

Applying that test to the present case compels a 

finding that Beauchamp’s due process rights were 

violated.  The first factor in the test does not apply as 

both Shainya and Brown were available for cross-

examination concerning their prior statements.  The 

second part of the Percy test requires that the prior 

statement was made shortly after the events and was 

transcribed promptly.  This requirement reflects the 

concern that if a significant amount of time passes 

between an event and a statement, a greater opportunity 

exists for a witness to fabricate a story.  See Ticey v. 

Peters, 8 F.3d 498, 503 (7th Cir. 1993).   

 

Although each prior statement introduced by the 

State appears to have been transcribed shortly after it 

was made, neither statement was the first made by 

Shainya or Dominique after the shooting.  Both were 

interviewed by the police at the house and again at the 

police station on the day of the shooting, and a third 

time at the police station the following day.  The only 

significant difference is that unlike Shainya, Brown was 

not allowed to go home in between her second and third 

statements; she was held in a jail cell.  The State only 

introduced the third statements each girl made to police.  

These statements were not made while perceiving the 

shooting or immediately thereafter.  The girls’ first 

statements to police, which would fit those criteria, did 

not implicate Beauchamp in the shooting.  It was only 

after the passage of over 24 hours and multiple 

interrogation sessions that their statements changed to 

implicate Beauchamp.  Under these circumstances, it 

cannot be said that there was little or no opportunity for 

the fabrication of a story (or for outside forces to 

influence the story being told).  As a result, the prior 

statements introduced by the State were not those made 

shortly after the events and do not pass the second prong 

of the Percy analysis.  
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As for the third prong of the test, Shainya was never 

read her rights and, accordingly, could not have waived 

her right to remain silent.  Brown did waive her right to 

remain silent before making the statement that 

incriminated Beauchamp; however, she had not been 

read her Miranda rights prior to the first two statements 

she made.  The fact that she had been read her rights 

only before the third statement strongly suggests that 

she was formally taken into custody after making her 

first two statements, neither of which incriminated 

Beauchamp.  This fact supports her claim that she made 

the statement implicating Beauchamp only after having 

been threatened with prosecution, and seriously 

undermines any reliability that her waiver accords the 

statement. 

 

Lastly, there is little independent corroboration of 

either girl’s prior statement.  The corroborative evidence 

of the statements implicating Beauchamp came from the 

testimony of Jerrod Logan, who witnessed the entire 

shooting from the median on Sherman Boulevard.  

According to Logan, the shooter came around from the 

north side of the house, stated something to the effect of 

“You got a problem with her?”, shots were fired, and 

the shooter ran back around the north side of the house.  

(R.48:26-30).  Logan’s information, however, has little 

independent corroborative value.  Police obtained it in 

an interview at the scene of the shooting before they 

elicited the statements from Shainya and Brown.  And, 

as Shainya testified, police shared at least part of this 

information with her when they were attempting to get a 

statement from her, leading her to include it in her 

statement even though she had not observed it first-

hand.  (R.41:17-19).   

 

In addition, other critical details of Logan’s account 

of the shooting do not match the statements of Shainya 

and Dominique.  For example, Logan was close enough 

to the shooting to hear what was said between the 

parties and describe the shooter, but he did not identify 

Beauchamp as the shooter in a photo array.  Further, 

Logan described the shooter as wearing a navy blue 

shirt and hat, and Shainya stated that the individual in 
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the alley that she thought was Beauchamp was wearing 

a long burgundy t-shirt. (R.46:109; App. 338). 

 

Looking outside of Logan’s statements does not 

uncover any other corroborating evidence.  There is no 

physical evidence linking Beauchamp to the crime, and 

of several independent witnesses in the street, not one 

could identify Beauchamp as the shooter.  The only 

individuals who did identify Beauchamp were Shainya 

and Brown in their out-of-court, unsworn statements, 

and William Stone, a jailhouse informant with 15 prior 

convictions who relayed Beauchamp’s supposed 

confession to authorities in the hopes of receiving 

leniency on his pending cases.   

 

Under the language of Percy, the failure of a prior 

statement to meet even one of the criterion under the 

five-part analysis makes its admission as substantive 

evidence a violation of due process. 691 F.2d at 846-47.  

The prior statements of Shainya and Brown clearly did 

not satisfy the second, third, and fifth prongs of the 

Percy analysis.  Accordingly, their admission into 

evidence denied Beauchamp his right to due process, 

and he is entitled to a new trial. 

 

CONCLUSION 
 

 Based on the foregoing, Beauchamp respectfully 

requests that this Court find that the admission of 

testimonial dying declarations against Beauchamp 

violated his State and Federal Constitutional Right to 

confront the witnesses against him.  Beauchamp further 

requests that this Court find that the substantive 

admission of prior inconsistent statements violated 

Beauchamp’s constitutional right to due process. 

Beauchamp lastly requests that, in light of either or both 

of such findings,  the Court enter an Order vacating his 

conviction and remanding the matter for a new trial.   
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IN COURT OF APPEALS
DISTRICT I

APPEAL from a judgment and an order of the circuit court for

Milwaukee County: JEFFREY A. WAGNER, Judge. Affirmed.

Before Curley, P.l, Fine and Kessler, n.

"ill FINE, l Marvin L. Beauchamp appeals the judgment entered after

a jury found him guilty of first-degree intentional homicide while anned. See

WIS. STAT. §§ 940.01(1)(a) & 939.63. He also appeals the trial court's order

denying his motion for postconviction relief. He claims that the trial court
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erroneously admitted as dying declarations the victim's assertions that Beauchamp

shot him, and that his due-process rights were violated because the trial comt

received as substantive evidence prior inconsistent statements by two of the

State's witnesses. We affirm and discuss these contentions in turn.

1. Dying Declarations.

~2 Beauchamp was convicted of shooting Bryon T. Somerville to death.

According to the testimony of the assistant medical examiner who perfOlmed the

autopsy, Somerville "had five gunshot wounds." Two persons testified that after

he was shot, Somerville told them that Beauchamp did it-Marvin Coleman, an

emergency medical technician with the Milwaukee Fire Department, and Wayne

Young, a Milwaukee police officer. The trial court held that Somerville's

assertions that Beauchamp shot him were admissible under WIS. STAT.

RULE 908.045(3) as Somerville's dying declarations, and were not barred by

Beauchamp's right to confront witnesses testifying against him.

A. The Testimony.

~3 Coleman, who had known Somerville before he was sent to the

shooting scene as part of his duties with the fire depattment, told the trial court

that he went over to where Somerville was lying on the street and asked him who

had shot him. Somer-ville replied "Big Head Marvin." No one on this appeal

disputes that this was a reference to Beauchamp. Somerville also beseeched

Coleman "three or four times," "Marv, please don't let me die." Coleman

responded by telling Somerville "we're going to do the best we can. We are not

going to let you die." Based on his sixteen-year career and having responded to

between thirty and forty shootings, Coleman said he believed that Somerville's

condition was "grave" when he saw him on the ground.
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~4 Coleman drove Somerville in an ambulance to Froedtert hospital,

where he died. On the way to the hospital, two other paramedics worked on

Somerville trying to save his life. Coleman told the trial court that Somerville was

upset when they passed St. Joseph's hospital on the way to Froedtert: "He wanted

to -- he was just saying why are we not going to St. Joe's." Young was also in the

back ofthe ambulance with Somerville while the paramedics worked on him.

~5 Young testified that Somerville was in pain during the ambulance

ride and said that "he couldn't breathe." He also testified that Somerville kept

repeating "that a guy named Marvin shot him," and that these assertions were not

in response to any questions. Young explained that although he wanted to ask

Somerville questions in the ambulance on the ride to the hospital, "the ambulance

person was trying to work on him while he was saying all this" and that Young

"didn't get a chance to talk to [Somerville] until we got to the hospital itself."

~6 Once they got to the hospital, Young asked Somerville "a couple of

questions" and Somerville, still "complaining of pain," again indicated that the

person, whom everyone on this appeal agrees is Beauchamp, shot him. Coleman

also related what happened at the hospital. He testified that while they were in

Somerville's hospital room, one of the doctors who were trying to save

Somerville's life got the results of an analysis of Somerville's blood and said, so

that, according to Coleman, Somerville could probably hear, "this is not good, this

is not good," telling Coleman that "[Somerville's] blood is poisoned." Coleman

testified that the doctor then said to Young, "if you have any questions to ask him,

you need to ask him now because he's not going to make it." At some point,

although the Record is not clear when, Young asked Somerville at the hospital

who had shot him and Somerville again said that it was "a guy named Marvin."

The medical personnel intubated Somerville to help him breathe, and Somerville
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then "lost consciousness." Although he was revived, he did not survive surgery.

At no point, either in the ambulance or at the hospital, did Somerville ever say that

he believed that he was going to die as a result of his wounds, and no one told him

that, other than, perhaps, his ability to hear what the doctor said when he saw the

results of Somerville's blood analysis.

-,r7 As we have seen, the trial COUlt ruled that Somerville's assertions

about who shot him were admissible as dying declarations and were not barred by

Beauchamp's right to confrontation. Our standard of review is mixed. Whether

an assertion qualifies as a dying declaration, that is, whether it is admissible under

the evidentiary rule, is within the trial court's discretion; whether dying

declarations pass constitutional muster is a matter of law that we assess de novo.

See State v. Jensen, 2007 WI 26, -,r12, 299 Wis. 2d 267,277,727 N.W.2d 518,

523; State v. Manuel, 2005 WI 75, -,r3, 281 Wis. 2d 554, 562, 697 N.W.2d 811,

815 (whether an assertion is within an exception to the rule against hearsay is a

matter within the trial COUlt'S discretion) ("recent perception"). "An appellate

COUlt will sustain an evidentiary ruling if it finds that the circuit court examined

the relevant facts; applied a proper standard of law; and using a demonstrative

rational process, reached a conclusion that a reasonable judge could reach." State

v. Sullivan, 216 Wis. 2d 768,780-781,576 N.W.2d 30,36 (1998).

B. The Rule.

-,r8 Ordinarily, of course, out-of-court asseltions may not be used for

their truth at a h'ial by virtue of the rule against hearsay. WIS. STAT. RULES 908.01

& 908.02. One exception to the rule against the admission of hearsay is the dying

declaration, codified in WISCONSIN STAT. RULE 908.045(3): "A statement made

by a declarant while believing that the declarant's death was imminent, concerning
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the cause or circumstances of what the declarant believed to be the deciarant's

impending death." Under established law, a person whose assertion is sought to

be used at trial need not specifically say that death is inuninent. Rather, "belief of

impending death may be inferred from the fact of death and circumstances such as

the nature of the wound." Judicial Council Committee Note, 1974, WIS. STAT.

RULE 908.045(3), 59 Wis. 2d R1, R317 (1973); see also Oehler v. State, 202 Wis.

530,534,232 N.W. 866, 868 (1930), cited by the note, and Richards v. State, 82

Wis. 172, 179, 51 N.W. 652, 653 (1892) (knowledge of impending death

permissibly infened when declarant in extremis and was aware ofthat) (apparently

no specific statement acknowledging impending death). The law elsewhere is the

same. Belief of impending death "may be made to appear from what the injured

person said; or from the nature and extent of the wounds inflicted being obviously

such that he must have felt or known that he could not survive." Mattox v. United

States, 146 U.S. 140, 151 (1892) (emphasis added); United States v. Mobley, 421

F.2d 345, 347-348 (5th Cir. 1970) (declarant need not say that he or she is aware

of impending death when circumstances permit that inference) (following

Mattox); United States v. Peppers,302 F.3d 120, 137-138 (3rd Cir. 2002)

(following Mattox).

~9 As noted, the determination of whether evidence should be admitted

under a particular rule is vested in the trial court's discretion. In light of the

circumstances sunounding Somerville's injuries, his frantic concern that he not

die as expressed to Coleman, his being upset when the ambulance passed one

hospital on its way to another, and his significant pain and breathing difficulties,

coupled with his spontaneous repeated assertions as to who shot him, the trial

court did not erroneously exercise its discretion in lUling that Somerville's

fingerings of Beauchamp as his shooter were dying declarations under WIS. STAT.
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RULE 908.045(3) irrespective of whether Somerville implicated Beauchamp

before or after he may have heard the physician's assessment of the blood

analysis. Indeed, Beauchamp's trial lawyer conceded that it was "clear that he

[Somerville] could have believed he was going to die." We now tum to whether

receipt of those dying declarations violated Beauchamp's right to confrontation.

C. Confi'ontation.

"ill 0 "The Confrontation Clause of the United States and Wisconsin

Constitutions guarantee criminal defendants the right to confront witnesses against

them." Jensen, 2007 WI 26, "iI13, 299 Wis. 2d at 277, 727 N.W.2d at 523 (internal

quotes and quoted sources omitted). "We generally apply United States Supreme

Court precedents when interpreting these clauses." Id., 2007 WI 26, "iI13,

299 Wis. 2d at 278, 727 N.W.2d at 523-524. The confrontation right applies to

statements that are "testimonial," Davis v. Washington, 547 U.S. 813, 821 (2006),

and we assume, as do the parties, that Somerville's dying declarations are

"testimonial" within the ambit of a defendant's light of confrontation.

"ill 1 Not every testimonial out-of-court assertion, however, is barred by

the right to confrontation. Thus, the Sixth Amendment's guarantee of the

confrontation right does not apply "where an exception to the confrontation right

was recognized at the time of the founding." Giles v. California, 554 U.S. _,

_, 128 S. Ct. 2678, 2682 (2008). Accordingly, if dying declarations were

recognized as an exception to the confrontation right at the founding of our

Republic, Beauchamp's constitutional right to confrontation was not trampled by

the admission of Somerville's dying declarations implicating him as the shooter.

See ibid. Dying declarations were so recognized:
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We have previously acknowledged that two forms
of testimonial statements were admitted at co=on law
even though they were unconJionted. See [Crawford v.
Washington, 541 U.S. 36] at 56, n. 6, 62 [(2004)]. The
fIrst of these were declarations made by a speaker who was
both on the brink of death and aware that he was dying.
See, e.g., King v. Woodcock, 1 Leach 500, 501-504, 168
Eng. Rep. 352,353-354 (1789); State v. Moody, 3 N.C. 31
(Super. L. & Eq. 1798); United States v. Veitch, 28 F. Cas.
367, 367-368 (No. 16,614) (CC DC 1803); King v.
Commonwealth, 4 Va. 78, 80-81 (Gen. Ct. 1817).

Giles, 554 U.S. at _, 128 S. Ct. at 2682-2683. Crawford, of course, was the

watershed decision rejecting the balancing approach of Ohio v. Roberts, 448 U.S.

56, 66 (1980), in favor of a flat-out application of the Sixth Amendment's

guarantee of the confrontation right for testimonial assertions. Crawford, 541

U.S. at 68-69 ("Where testimonial statements are at issue, the only indicium of

reliability sufficient to satisfy constitutional demands is the one the Constitution

actually prescribes: confrontation.").

~12 Although the Giles analysis we have quoted could be viewed as

dictum, it was a deliberate recognition of the Sixth Amendment's reach, given

Giles's further analysis of the pre-founding cases it cited, see id., 554 U.S. at _,

128 S. Ct. at 2684-2686, and because Crawford had previously left the matter

open, Crawford, 541 U.S. at 56 n.6. Thus, we view Giles's pronouncement as to

whether the confrontation clause governs dying declarations as binding. See State

v. Holt, 128 Wis. 2d 110, 123, 382 N.W.2d 679, 686 (et. App. 1985) ("When an

appellate court intentionally takes up, discusses and decides a question germane to

a controversy, such a decision is not a dictum but is a judicial act of the court

which it will thereafter recognize as a binding decision."). Indeed, we are unaware

of any post-Crawford COUlt rejecting what Giles recognized as the dying

declaration exception to the confrontation clause. See, e.g., State v. Lewis, 235

S.W.3d 136, 148 (Tenn. 2007) ("Since Crawford, we found no jurisdiction that
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has excluded a testimonial dying declaration."). Receipt into evidence of

Somerville's dying declarations did not violate Beauchamp's right to

fi . Icon ·ontatlOn.

II. Prior inconsistent statements.

~13 Beauchamp claims that he was denied due process by the receipt, as

substantive evidence, of statements given to the police by two persons who were

present at Somerville's murder that were inconsistent with their trial testimony,

1 The rationale for receipt of the dying declaration as an exception to the rule against
hearsay is that it is assumed that no person will leave life with a lie on the lips. See Idaho v.
Wright, 497 U.S. 805, 820 (1990). Beauchamp argues, however, that whatever validity that
assumption might have had in the era when the dying-declaration rule was first adopted, it has
lost much of its vitality today. Thus, Beauchamp contends that the "rationale ignores other
motivations that might be just as powerful, such as bias or the desire for revenge, and tbe organic
changes attendant to traumatic injuries that can affect the brain and the victim's abilities to
accurately perceive, recall, and recount what has occurred." This contention, however, ignores
two things. First, the dying-declaration exception to the rule against hearsay is specifically
recognized by WIS. STAT. RULE 908.045(3), and, as we explain in the main body of this opirtion,
the dying declaration is an exception to the right of confrontation. Second, a defendant who
contends that the infirmities to which Beauchamp refers affect a dying-declaration's credibility
may have the factfinder make that assessment by virtue of WIS. STAT. RULE 908.06, which
provides:

When a hearsay statement has been admitted in evidence, the
credibility of the declarant may be attacked, and if attacked may
be supported by any evidence which would be admissible for
those purposes if declarant had testified as a witness. Evidence
of a statement or conduct by the declarant at any time,
inconsistent with the declarant's hearsay statement, is not subject
to any requirement that the declarant may have been afforded an
opportunity to deny or explain. If the party against whom a
hearsay statement has been admitted calls the declarant as a
witness, the party is entitled to examine the declarant on the
statement as if under cross-examination.

Further, WIS. STAT. RULE 904.03 permits the trial court to exclude a dying declaration under the
balancing permitted by that rule: "Although relevant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless presentation
of cumulative evidence."
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even though they were cross-examined by Beauchamp at the trial. Under Wrs.

STAT. RULE 908.01(4)(a)1, a statement by a witness that is inconsistent with that

witness's trial testimony is not hearsay so long as the witness "is subject to cross

examination concerning the statement.,,2 All of the statements were given to the

police either on the day Somerville was shot or on the next day. Both witnesses

acknowledged not only that they told the police what was received into evidence

as their prior inconsistent statements but also affinned that they had signed written

reifications of those statements. The witnesses' trial testimony tended to exculpate

Beauchamp, while some of what they told the police tended to inculpate him as

the person who shot Somerville. The jury, of course, was able to assess the

witnesses' trial testimony and what they had previously told the police, and

presumptively did so in reaching its verdict.

~14 Apparently recognizing both that prior inconsistent statements of

witnesses who are subject to cross-examination are admissible as non-hearsay

under WIS. STAT. RULE 908.01 (4)(a) 1 and that receipt of such statements does not

violate a criminal defendant's right to confrontation, see State v. Nelis, 2007

WI 58, ~~4l-46, 300 Wis. 2d 415,431-434,733 N.W.2d 619, 627~628 (post

Crawfor{/); State v. Rockette, 2006 WI App 103, ~~18-27, 294 Wis. 2d 611,623

628,718 N.W.2d 269, 275-277 (post-Crawfor{/), Beauchamp argues that his due

process rights were violated under the guidelines adopted by Vogel v. Percy,

691 F.2d 843, 846-848 (7th Cir. 1982). The Vogel guidelines require the

consideration of the following circumstances in assessing whether the receipt of a

2 As material, WIS. STAT. RULE 908.01(4) provides: "A statement is not hearsay if:
(a) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to
cross-examination concerning the statement, and the statement is: 1. Inconsistent with the
declarant's testimony." (FOlmatting altered.)
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witness's prior inconsistent statements as substantive evidence violates the due-

process rights of a defendant in a criminal case:

(1) the declarant was available for cross-examination;
(2) the statement was made shortly after the events related
and was transcribed promptly; (3) the declarant knowingly
and voluntarily waived the right to remain silent; (4) the
declarant admitted making the statement; and (5) there was
some corroboration of the statement's reliability.

Id., 691 F.2d at 846-847. Beauchamp's trial lawyer, however, never objected to

the receipt of the witnesses' prior inconsistent statements on Vogel grounds, and,

accordingly, Beauchamp's contention that his due-process rights were violated are

assessed by us in the context of whether Beauchamp was denied effective

assistance of trial counsel. See Kimmelman v. Morrison, 477 U.S. 365, 374

(1986) (unobjected-to enor must be analyzed under ineffective-assistance-of

counsel standards, even when enor is of constitutional dimension); State v.

CaJprue, 2004 WIlli, '\)47, 274 Wis. 2d 656,678,683 N.W.2d 31, 41-42 (in the

absence of an objection we address issues under the ineffective-assistance-of-

counsel rubric); State v. Ellington, 2005 WI App 243, '1114,288 Wis. 2d 264,278,

707 N.W.2d 907,913-914 (confrontation).

'\)15 To establish ineffective assistance of counsel, a defendant must

show: (1) deficient perfo=ance; and (2) prejudice. Strickland v. Washington,

466 U.S. 668, 687 (1984). To prove deficient perfo=ance, a defendant must

point to specific acts or omissions by the lawyer that are "outside the wide range

of professionally competent assistance." Id., 466 U.S. at 690. Further, "[t]he

Sixth Amendment guarantees reasonable competence, not perfect advocacy judged

with the benefit of hindsight." Yarborough v. GentlY, 540 U.S. 1, 8 (2003) (per

curiam); see also id., 540 U.S. at 11 (lawyer need not be a "Clarence Danow" to

survive an ineffectiveness contention).
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';[16 To prove prejudice, a defendant must demonstrate that the lawyer's

errors were so serious that the defendant was deprived of a fair trial and a reliable

outcome. Strickland, 466 U.S. at 687. Thus, in order to succeed on the prejudice

aspect of the Strickland analysis, "[t]he defendant must show that there is a

reasonable probability that, but for counsel's unprofessional errors, the result of

the proceeding would have been different. A reasonable probability is a

probability sufficient to undermine confidence in the outcome." [d., 466 U.S. at

694. We need not address both deficient pelformance and prejudice if the

defendant does not make a sufficient showing on either one. [d., 466 U.S. at 697.

Beauchamp has not shown that his trial lawyer gave him deficient representation

by not asserting the federal Vogel decision as a potential bar to the receipt into

evidence of the witnesses' prior inconsistent statements.

~17 On federal questions, Wisconsin courts are bound only by the

decisions of the United States Supreme Court. State v. Moss, 2003 WI App 239,

~20, 267 Wis. 2d 772, 781, 672 N.W.2d 125, 130; McKnight v. General Motors

CO/p., 157 Wis. 2d 250,257,458 N.W.2d 841, 844 (Ct. App. 1990) (decisions of

the Seventh Circuit are not precedent in Wisconsin state courts). We have found

no published Wisconsin appellate decision that even cites Vogel, no less adopts its

five guideline factors. Thus, the trial court was not bound by the Vogel guidelines,

and, of course, neither are we. 3

J People v. Govea, 701 N.E.2d 76, 83 (Ill. App. Ct. 1998), also declined to apply the
guidelines adopted by Vogel v. Percy, 691 F.2d 843, 846-848 (7th Cir. 1982), because those
guidelines conflicted with Illinois law that allowed, inter alia, the admission of a witness's prior
inconsistent statements if: (1) "the witness is subject to cross-examination concerning the
statement"; and (2) "nan-ates, describes, or explains an event or condition of which the witness
had personal knowledge, and (A) the statement is proved to have been written or signed by the
witness." See 725 ILCS 5/115-10.1.
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'\118 Under Wisconsin law as it existed during Beauchamp's trial in

October of 2006, and as it exists today, the prior inconsistent statements of a

witness in a criminal case were and are admissible so long as the witness was

subject to cross-examination on the matter. See Rockette, 2006 WI App 103,

'\1'\118-27,294 Wis. 2d at 623-628, 718 N.W.2d at 275-277 (decided May 31,

2006); Nelis, 2007 WI 58, '\1'\141-46,300 Wis. 2d at 431-434,733 N.W.2d at 627

628. Beauchamp's trial lawyer had no Strickland responsibility to either seek a

change in Wisconsin law or lay a fact-predicate to try to precipitate that change.

See State v. Maloney, 2005 WI 74, '\1'\128-30,281 Wis. 2d 595, 609-611,

698 N.W.2d 583, 591; State v. McMahon, 186 Wis. 2d 68, 85, 519 N.W.2d 621,

628 (Ct. App. 1994) ("We think ineffective assistance of counsel cases should be

limited to situations where the law or duty is clear such that reasonable counsel

should know enough to raise the issue."). Beauchamp's trial lawyer did not give

him ineffective representation during his trial by not seeking to have the trial court

adopt the Vogel guidelines.

'\119 Beauchamp also contends that the trial court's failure to consider

and apply the Vogel guidelines was "plain error." Invocation of the "plain error"

doctrine to permit the review of unobjected-to matters is, however, reserved for

those rare situations where the error is '"obvious and substantial. '" State v.

Jorgensen, 2008 WI 60, '\121, 310 Wis. 2d 138, 154, 754 N.W.2d 77, 85 (quoted

source omitted). Given that no published Wisconsin appellate decision has even

cited the Vogel guidelines and that, as seen in footnote 3, an Illinois appellate

court did not adopt those guidelines when to do so would modify Illinois law

whose protections for the defendant essentially mirrored those given to

Beauchamp here, Beauchamp's contention that the trial court committed "plain

error" is without merit.
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By the Court.~Judgment and order affnmed.

Publication in the official reports is recOlmnended.
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STATE OF WISCONSIN
COURT OF APPEALS

DISTRICT I

Case No. 09 AP 806 -CR

STATE OF WISCONSIN

Plaintiff-Respondent,

v.

MARVIN L. BEAUCHAMP,

Defendant-Appellant.

MOTION FOR RECONSIDERATION

Pursuant to Wisconsin Statute § (Rule) 809.24, Defendant-Appellant,
Marvin Beauchamp (Beauchamp) hereby moves the Court of Appeals, District I,
to reconsider its opinion and order in the above-captioned matter, entered on
Febmary 2, 2010, and to COlTect certain factual inaccmacies contained therein. As
grounds, Beauchamp states the following.

1. The Court's recitation of the facts in 'll 6 of the opinion is inaccurate and
unsupported by the record. Specifically, the Court wrote:

[Coleman] testified that while they were in Somerville's hospital room, one of
the doctors who were trying to save Somerville's life got the results of an
analysis of Somerville's blood and said, so that, according to Coleman,
Somerville could probably hear, "tilis is not good, this is not good," telling
Coleman that "[Somerville's] blood is poisoned." Coleman testified that he
doctor then said to Young, "if you have any questions to ask him, youueed to ask
him now because he1 s not going to make it l1

2. The record does not support that Somerville "could probably hear" the
doctor say his blood was poisoned. Coleman's testimony is ambiguous about
exactly where the conversation took place:

Q. Where were you wheu you heard the doctor talking about his physical
condit1.on?

'pp.201



A. Right next to the doctor.
Q. And where was Byron [sic] Somerville?
A. In the trauma center on the table.
Q. And was the doctor next to ML Somerville?
A. Well, in the tranma center the way that they approach that situation is

they have two doctors at the head next to a nurse and two doctors at the
foot next to a nurse and then there is one doctor calling the shots.

Q. And which doctor did you hear speaking about his condition?
A. The one that was calling the shots.
Q. And what if anything, did you hear him say about his condition?
A. The doctor received a blood sample and shortly after getting the results

of that blood sample he said "this is not good, tllis is not good." And
then J said "what's goiug on" aad he said "his blood is poisoned." And
at that point the doctor said to the cop that if you have any questions to
ask him, you need to ask him now because he's not going to make it.

(R.44: 13-14; App. 213-14).

Whereas Officer Young Was crystal clear that the doctor came into another room
where Young was waiting, and where Somerville was not present, to tell him he
better ask Somerville questions now: .

Q. And at no time did you overhear any of the medical personnel telling
[Somerville] tllat he was going to die?

A. Well, actmill)' the ER doctor - becanse J left the room briefly while they
was working on him and he came and got me out of the room that we
was w~iting at and said if you want to ask some questions ask him now
because he don't think he's going to make it.

Q. Now, that was a conversation you had with what doctor, do you know
the name?

A. J forgot the name of the doctor.
Q. And that \vas a conversation that you bad outsjde of the ER room?
A. Yes.
Q. And obviollsly ivir. Somervitle was not present for that conversatjon:
A. NO j he wasn't.

(R.43: 12; App, 112).

3. The record does not support that Somerville could probably hear the doctor
say that his blood was poisoned that he was not going to make it. State v.
Beauchamp, slip copy at 'll 6. This portion of the opinion should be couected to
reflect that Somerville would not have been aware of the doctor's statements, and
the analysis of the statutory admissibility of Somerville's statements should be
undertaken with this factual predicate.

4. Second, in its opinion, the Court states that "Two persons testified that after
he was shot, Somerville told them that Beauchamp did it - Marvin Coleman, an

2

App.202



emergency medical technician with the Milwaukee Fire Department, and Wayne
Young, a Milwaukee Police Officer." Beauchamp at 'j[ 2. That statement is
misleading. No such testimony is in thc record. Coleman and Young both
testified that Somerville said "Marvin" or "Big Head Marvin" was the one who
shot him. The Court may simply be attributing the jury's apparent conclusion that
Somerville was referring to Beauchamp in his statements, however, the Court's
wording suggests decisive statements from Somerville that Beauchamp shot him;
that is not the case. This paragraph of the opinion should be corrected to
accurately reflect the testimony of Coleman and Young regarding Somerville's
actual statements about the identity of the shooter.

5. Third, the Court makes multiple statements to the effect that Beauchamp
does not dispute that Somerville was referring to him when he said that "Big Head
Marvin" shot him: "Noone on this appeal disputes that this was a reference to
Beauchamp," Id. at 'j[ 3, and, "...Somerville, still 'complaining of pain,' again
indicated that the person, whom everyone on this appeal agrees is Beauchamp,
shot him." rd. at'j[ 5.

6. Beauchamp has never made any such concession. The Court, apparently,
requires more from Beauchamp than his not guilty plea to maintain that he was not
the shooter identified by Somerville as "Big I-lead Marvin." To the extent the
Court qLlalifies its statement by saying that "no one on this appeal disputes that
this was a reference to Beauchamp," the Court would appear to demand that
counsel go outside the record on appeal to make an explicit statement on
Beauchamp's behal±' that he was not who Somerville described as "Big Head
Marvin." Beauchamp eKercised his Constitutional right not to testify and thus
does not have an explicit denial, apart from his plea, in the record to cite. Surely,
the Court is llot treating Beauchamp's decision not to testify as a concession that
he was the shooter.

7. Even without testimonial denials by Beauchamp at trial, the record of the
trial proceedings makes abLLndantly clear that Beauchamp's trial defense was that
he was not the shooter, ergo, he was not "Big Head Marvin." Beauchamp's trial
counsel eKplicitly said so during the jury instruction conference when explaining
why she thought an instruction for first-degree reckless homicide would be
inappropriate: "I think the position as taken dming the course of the trial is that
Mr. Beauchamp did not do this, and therefore, I think it would probably be totally
in appropriate to suggest to the jury that the issue of intentlrecklessness if really
the issue here." (R.49: 10), There was no concession by Beauchamp at trial that
he was "Big Head Marvin" and there has not been one on appeal. The Court's
statements to the contrary are not only inaccurate, they are gratuitous, having no
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relevance to the legal questions addressed by the Court l
. They should be removed

from the opinion.

WHEREFORE, Beauchamp respectfully requests that this Court correct the
factual inaccuracies detailed herein, and amend the opinion in this matter as
required.

)

Mart
State Bar No. 1016725
Craig S, Powell
State Bar No, 1046248
For Defendant-Appellant Marvin
Beauchamp

KOHLER AND HART, LLP
735 N. Water Street, Suite 1212
Milwaukee, WT 53202
Telephone: (414) 271-9595
Facsimile: (414) 271-3701

1 Though irrelevant, the Court's statement that "no one disputes [Somerville's statements] were a reference
to Beauchamp is interesting because is precisely illustrates the problems with the admission of Somerville' 5

statements. Tbe only person who could say who he was referring to by "Big Head Marvin" is Somerville,
who was not available to be asked,
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CERTIFICAnON

I hereby certify that this motion confonns to the rules contained in
Wis. Stat. § 809.24(1) for a motion to reconsider produced with a
proportional serif font. The length of this brief is 1085 words.

Craig S. PowH
State Bar No. 1046248
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To:

OFFICE OF THE CLERK
WISCONSIN COURT OF APPEALS

i?!~~#~~'~·'~ 4'1'-·......1
110 EAS1;iWl'il''I:\ffTRPEtPSwrWE 215

, .•'" 'C1..., ~ ~~-;Iit'..W" tm;" <J

P.O. Box 1688
MADISON, ~r~~O~SlNqW701.1688

Telephone (608) 266·[880
~,'£.~i'JJi]~ (~813?7;06~Q.

We6A1j~~w;.1)V~~£9HEm~Xj

DISTRICT I

February 26,2010

Hon. Jeffrey A. Wagner
Circuit Court Judge
MilwaUkee COUIlty Courthouse
901N. 9th St.
Milwaukee, WI 53233

John Barrett
Clerk of Circuit Court
Room 114
821 W. State Street
Milwaukee, WI 53233

Craig S. Powell
Martin E. Kohler
Kohler & Hart, LLP
735 N. Water St., #1212
Milwaukee, WI 53202

Karen A.,Loebel
Ass!. District Attorney
821 W. State St.
Milwaukee, WI 53233

Maura FJ. Whelan
Ass!. Attorney General
P.O. Box 7857
Madison, WI 53707-7857

You are hereby notified that the Court has eutered the following order:

2009AP806·CR State ofWisconsin Y. Marvin 1. Beauchamp (L.C. #2006CF3184)

Before Curley, PJ., Fine and Kessler, J1.

Marvin 1. Beauchamp moves for reconsideration of our decision of February 2,2010.
After reviewing the motion, we conclude that reconsideration is not warranted.

IT 1S ORDERED that the motlon for reconsideration is denied.

David R. Schanker
Clerk ofCourt ofAppeals
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STATE OF WISCONSIN

STATE OF WISCONSIN,

PIainti ff,

Ys.

MARVIN BEAUCHAMP,

Defendant.

CIRCUIT COURT MILWAUKEE COUNTY
Branch 38
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DECISION AND ORDER
DENY1NG MOTION FOR POSTCONVICTION RELIEF

On December 22, 2008, the defendant by his attorney filed a motion t'or postconviction rel',et'

claiming that the cOLirt erroneously allowed the State to present the victim's dying declaration and that the

State's reliance on prior inconsistent statement.s of two of its witnesses violated his l'ight to dlle process.

The court set a briefing schedule, to which the parties have responded. The court concurs with the State's
\

analysis of the issues, and accordingly, denies the motion.

The ree-ora. shall stand ....... ith regard to the COUll'S ruling on the first issue! as tIle court does not

belie.,.;: it el'l'Onc:-ousl y permitted the victim's dying clecbration a.s evidence. Further, the court cannot fllld

that the defe.ndant'3 right to due process Wfl.:i denied based on the testimony of Shainyn Brookshire and

Domioique Brown. Under the circumstances, det'endant's claim that trial counsel was ineffective for

failing, to object to their testimony on coostitut'lOnal grounds would oot have been successful and is

rejected,

THEREFORE, IT IS 'HEREBY ORDERED that the det'endant's motion for a new trial is

DENIED. A
Dated this L day ~,~)'f1:,hr:,Q"",~,~09,

,<;.-S.~ !I.\I.. 'JS,U,l Ji" .. ,. IIfh"

at Milwaukee, WiSCOllS\r(l':>... ii -~~~:,:;':\
i t ~.~'1-';;: ~ if \- ~~\
~ I;' ,r~., ...':,:') '~I ~
t.1 '0,· ',,Ji! .-,-r
t,'il.\ (. ~~. "I /,:~.j

'-;;. ,,' , ' .. -, ' ../-.~
~?t'1~;ti!lrl ~.~~..•-_. :~(··..~~~>f-·

I/]Jdiilhi\\\\\\\\"';'~";'{~'
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~TATE OF WISCONSIN

STATE OF WISCONSIN,

CIRCUIT COURT
BRANCH 38

MILWAUKEE COUNT~

"

Plaintiff,

-vs-

MARVIN L. BEAUCHA~lP,

Defendant.

Case No. 06CF3184

SEPTEMBER 26, 2006

HONORABLE JEFFREY A. WAGNER
Presiding Judge

APPEARANCES:

JOANNE HARDTKE, Assistant District
Attorney, appeared on behalf of the State.

BRIDGET E. BOYLE, Attorney-at-Law,
appeared on behalf of the Defendant_

The defendant appeared in person.

Kelly Janowski - Court Reporter
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P-R-O-C-E-E-D-I-N-G-S

THE CLERK: State of Wisconsin versus

Marvin Beauchamp, 06CF003184.

MS. HARDTKE: Joanne Hardtke appears

for the State.

MS. BOYLE: Bridget Boyle appearing

on behalf of Mr. Beauchamp who is present. Good

morning.

THE COURT: Good morning. Are we set

to proceed with this?

MS. HARDTKE: We are. Your Honor,

this was set here for a motion for admission of a

dying declaration. The State has one witness here;

that is, Officer Wayne Young. Another officer who

was subpoenaed, Officer Steve Myles, has left the

force, and just briefly before this happened he left

the force I'm told, and he did not receive a

subpoena. I'm not certain --- I'm hoping we are

going to be able to locate him to subpoena him.

THE COURT: If we don't?

MS. HARDTKE: Pardon?

THE COURT: If we don't?

MS. HARDTKE: Well, Officer Young can

testify to the declaration.

THE COURT: Okay.

3
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MS. HARDTKE: So it's not fatal to

our case, but certainly it helps our case with

having Officer Myles available also. In addition,

Lieutenant Rebecca from the Milwaukee Fire

Department was subpoenaed for today's date. He had

just returned from vacation.

We moved this hearing as the court

knows from this afternoon to this morning, and he

did not receive the new time prior to this morning.

They are locating him. However, they want to make

sure they have coverage for their med-care unit

before having him come down.

I'm not certain what ·time he will be

available, and I haven't had a chance to speak with

him regarding his testimony, but I can begin the

proceedings with Officer Young.

THE COURT: Okay.

WAYNE YOUNG, called as a witness

herein, being first duly sworn, was examined and

testified as follows:

THE COURT: You want to state your

name for the record and spell your last name.

THE WITNESS: Officer Wayne Young.

Last name, Y-o-u-n-g.

4
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1 DIRECT EXAMINATION

2 BY MS. HARDTKE:

-----. --I

I

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Officer Young, where are you employed?

Milwaukee Police Department.

How long have you been so employed?

12 and a half years.

And where are you currently assigned?

District No.7, 36th and Fond du Lac.

You're a patrol officer with District 7?

Yes.

/
Were you so employed and on duty on June 16 of

2006?

Yes.

And on that date, what was your assignment?

Assigned to Squad 76 with Officer Myles.

And at approximately 9:45 that day, were you

dispatched to a shooting?

Yes, we were.

And did that occur at 3900 North Sherman Boulevard?

Yes.

In the City and County of Milwaukee?

Yes.

At that location, did you come into contact with an

individual who was later identified as Bryon T.

Somerville?

5
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1 lL

2 Q.

3

4 A.

5

6

7 Q.

8

9 A.

10

11

12

13 Q.

14

15 A.

16 Q.

17 A.

18

19 Q.

20

21 A.

22

23

24

25 Q.

Yes, I did.

What was the nature of your contact with

Mr. Somerville?

I was assigned to ride with him in the ambulance

going down to Froedtert Hospital because he was

shot.

When you arrived, what did you observe about

Mr. Somerville?

While in the ambulance, I noticed that he was in

pain. He stated to me that he couldn't breathe, and

he kept making a statement that a guy named Marvin

shot him.

Did he make that statement in response to a question

you asked or did he just state that?

He just stated that.

Do you recall his words?

That I S pretty much like, "Marvin shot me." And

quote, "That mother fucker shot me."

Did you ask him any questions in response to that

statement?

I was trying to, but at that time the ambulance

person was trying to work on him while he was saying

all this. I didn't get a chance to talk to him

until we got to the hospital itself.

The ambulance personnel was working on him?

6
App-S06
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1 A.

2 Q.

3

4 A.

5

6

7 Q.

8 A.

9 Q.

10 A.

11

12

13 Q.

14

15 A.

16

17 Q.

18

19

20 A.

21 Q.

22

23 A.

24 Q.

25

Yes.

Was he making any statements regarding his

condition?

He complained of not being able to breathe and

felt very uncomfortable, and he kept moving and

fidgeting.

And you accompanied him into the hospital?

Yes, I did.

What did you observe at the hospital?

While in the ER, they had his shirt off, and I

noticed at least three gunshot wounds to the left

side of his upper chest to mid torso.

And was he then -- What did they do with him at the

hospital when he arrived?

They tried to stable him, and then after a brief

time, they took him up to the operating room.

When you say, "A brief time," do you recall

approximately how long it was before they took him

into surgery?

Anywhere between 30 to 45 minutes.

And were medical personnel working on him that

entire time?

Yes.

Did he make any further statements while he was at

the hospital with regard to how he obtained those

7
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1

2 A.

3

4

5

6

7

8 Q.

9 A.

10 Q.

11

12 A.

13 Q.

14

15 A.

16 Q.

17 A.

18 Q.

19 A.

20 Q.

21

22 A.

23

24

25 Q.

injuries?

At that time I was able to ask him a couple of

questions. Again, he stated that a guy name Marvin

shot him. I asked if he knew his last name. He

stated he didn't. I tried to get a brief

description of him and he gave me such a

description. It was quite brief.

What was that description?

I have to refer to the reports there.

You did prepare a report with regard to this

investigation?

Yes.

Showing you what's marked as Exhibit Number One can

you identify what that is?

Yes. It's my police report I had written that day.

And can you review that report to yourself now?

Yes.

Let me know when you're finished.

Okay. I'm finished.

Now, do you recall what, if anything, else he said

with regard to who shot him?

He just gave me a description. The name was Marvin

as being the dark skinned male with a bald head and

a big forehead.

At the time he was at the hospital, was he making

8
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BY MS. BOYLE:

Q. Officer, when you got onto the scene, it was at the

3900 block of North Sherman Boulevard, correct?

1

2

3

4

5

6

7

8

9

10

11
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13

14

15

16

17

18

19

20

21

22

23

24

25

A.

A.

Q.

A.

Q.

A.

Q.

any other statements with regard to his physical

condition?

Just moaning and groaning that he was trying to work

with him, work on him, and he was complaining of

pain, but then he just fell unconscious.

MS. HARDTKE: I don't have any

further questions for this witness at this time.

THE COURT: Cross.

MS. BOYLE: Thank you.

CROSS EXAMINATION

Yes.

And while you were there, at any point in time did

the victim, Bryon Somerville, state that it was

Marvin that shot him?

Only in the ambulance.

All right. So the conversations that you told us

about what the victim had said were either in the

ambulance or at the ER, correct?

Yes.

During the time that you were in the ambulance with

him how many personnel from the fire department were

working on him?

9
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1 A.

2 Q.

3

4

5 A.

6 Q.

7

8

9 A.

10 Q.

11

12

13 A.

14 Q.

15

16

17 A.

18 Q.

19

20

21 A.

22 Q.

23

24

25 A.

At least two.

And during the time that the fire department

personnel were working on him did you ever hear

Mr. Somerville state, "I'm going to die"?

Not that I can recall.

All right. And the only information that he told

you about his physical condition that being Byron

Somerville is that he couldn't breathe?

Yes.

When he was in the ambulance, was he doing the

moaning and groaning that waS going on in the ER or

was that just in the ER?

Yes. He did it both in the ambulance and in the ER.

At any point in time while in the ambulance, did you

hear anyone tell Mr. Somerville that he was going to

die?

Not that I can recall.

And there was no information from Mr. Somerville

that he thought that he was going to die in the very

near future, correct?

No.

Now, while he was in the ambulance, he indicated to

you that quote, "Marvin shot me," when you asked him

the question, "Who shot you?"

I didn't ask him any questions while in the

10
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1

2 Q.

3

4 A.

5 Q.

6

7 A.

8 Q.

9 A.

10 Q.

11 A.

12 Q.

13

14

15 A.

16 Q.

17

18 A.

19 Q.

20 A.

21 Q.

22

23 A.

24 Q.

25

ambulance.

So there were no questions that you asked him while

in the ambulance?

No.

Did he offer information while in the ambulance that

Marvin shot him?

He just kept making statements.

Marvin shot him?

Yes.

He never indicated the last name of Marvin?

No.

When you get to the ER, that is where you have the

ability to and ask him the question about a

description of Marvin, correct?

Yes.

He indicates to you that he was a dark skinned male;

is that right?

Yes.

With a bald head and a big forehead?

Yes.

He also indicated to you at the ER that again Marvin

is the one that shot him?

Yes.

At no time while were you in the ER did

Mr. Somerville state to you that, I'm going to die,

11
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1

2 A.

3 Q.

4

5 A.

6

7

8

9

10

11 Q.

12

13 A.

14 Q.

15

16 A.

17 Q.

18

19 A.

20 Q.

21

22

23 A.

24 Q.

25

correct?

No.

And at no time did you overhear any of the medical

personnel telling him that he was going to die?

Well, actually the ER doctor -- because I left the

room briefly while they was working on him and he

came and got me out of the room that we was waiting

at and said if you want to ask some questions ask

him now because he don't think he's going to make

it.

Now, that was a conversation you had with what

doctor, do you know the name?

I forgot the name of the doctor.

And that was a conversation that you had outside of

the ER room?

Yes.

And obviously Mr. Somerville was not present for

that conversation?

No, he wasn't.

And the only thing that Mr. Somerville complained of

at the time verbally was that he was not able to

breath very well?

Yes.

And you were the only one from MPD that was present

with Mr. Somerville in the ambulance, correct?

12

-App-S12



1 A.

2 Q.

3

4

5 A.

6 Q.

7

8 A.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Yes.

And you were the only person that was present from

MPD at the 8R at least while Mr. Somerville was

there?

Yes.

And obviously your partner wasn't with you in the

ambulance or at the 8R?

No. He stayed at the scene.

MS. BOYL8: I have nothing further.

MS. HARDTK8: No redirect.

THE COURT: Thanks.

(The witness is excused.)

MS. HARDTKE: Your Honor, I'm being

informed that the other witness is on the phone

with someone from victim witness. I would ask for

an adjournment, at least a brief adjournment at this

time so I can ascertain what his ~chedule is and

then we can continue. We'll try this morning if

not.

THE COURT: All right. Take a short

recess for a second.

MS. HARDTKE: Thank you.

(whereupon, a short break was

taken. )

THE COURT: It's my understanding

13
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------ ------------

1 that we are going to be putting this over for the

2 state to obtain some of their other witnesses.

3 MS. HARDTKE: Yes.

4 THE COURT: You're going to notify

5 the defense about who the witnesses are.

6 THE CLERK: Next date October 6 at

7 9:45 for continuation of motion.

8 (Whereupon, the proceedings were

9 adjourned. )

10

11

12

13

14 * * *
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25
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1 STATE OF WISCONSIN

2 MILWAUKEE COUNTY

3

4

5 I, Kelly Janowski, do hereby certify that

6 I am a Registered Merit Reporter, that as such I recorded

7 the foregoing proceedings, later transcribed by me, and

8 it is true and correct to the best of my abilities.

9

10 Dated this 14th day of May, 2007, at

11 Milwaukee, Wisconsin.
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•
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- "Court Reporter
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STATE OF WISCONSIN

STATE OF WISCONSIN,

CIRCUIT COURT
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MILWAUKEE COUNTY

Plaintiff,

-vs-

MARVIN L. BEAUCHAMP,

Defendant.

Case No, 06CF-003184

ft(7-0 ~(0..\ r'15)'\If'.
\~ _.", \J I;..,-~ l

__ v~ U

DATE:

DYING DECLARATION MOTION

October 6, 2006

HON, WILLIAM JEFFREY A. WAGNER
Circuit Court Judge, Branch 38, Presiding

APPEARANCES:

Joanne Hardtke, Assistant District Attorney,
appeared on behalf of the State.

Bridget Boyle, Attorney at Law, appeared on
behalf of the Defendant. .

Defendant Present in Court.

Judith Sebold,
Official Reporter
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for the State.

THE COURT: Good morning. Are we set

3

15

to go?

MS. HARDTKE: Yes, Your Honor. The

State does have a witness ready to testify. That is

Marvin Coleman. I will inform the Court that another

witness that I had intended to call this morning,

Susan Moore, was subpoenaed for this morning. She

had conversations with our victim/witness specialist

and myself this morning. She indicated to me that

last night her tires were slashed and that she was

fearful of coming to court today and was not being

cooperative with the subpoena.

MS. BOYLE: Bridget Boyle appears' on·'

behalf of Mr. Beauchamp who is present in court.

Good morning.

PRO C E E DIN G S

THE CLERK: State of Wisconsin versus

Marvin Beauchamp, 06CF-003184.

MS. HARDTKE: Joanne Hardtke appears

MARVIN COLE~1AN

Direct Examination by Ms. Hardtke

Cross Examination by Ms. Boyle
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2

3

4

5

6

7

8

9

10
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16
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24

25

Q

A

!'

At this time we actually have a

detective in route to her house to investigate that

matter. I don't know whether she will be here this

morning or not. I'm waiting to hear from the police

department as to further information with regard to

that witness. But I am prepared to go forward with

one witness, Marvin Coleman. I have a second witness

that I don't know whether I will need to call.

That's Lieutenant Rybicki. He is also present and

I'm not certain whether I will need to call him.

THE COURT: Okay.

MS. HARDTKE: The State would call

Marvin Coleman.

MARVIN COLEMAN, Called as a witness

by the State, having been first duly sworn, was

examined and testified as follows:

THE COURT: Could you state your name

for the record, please, and spell your last name.

THE WITNESS: First name, last name?

THE COURT: Your last name.

THE WITNESS: Marvin L. Coleman, C-o-

l-e-m-a-n.

DIRECT EXAMINATION BY MS. HARDTKE

Mr. Coleman, how are you employed?

with the Milwaukee Fire Department as a heavy

App:603
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1
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Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

equipment operator.

How long have you been employed with the Milwaukee

Fire Department?

About 16 years.

In your duties as a heavy equipment operator are you

called to certain scenes?

Yes.

Where your department is on call.

Yes, I am.

And did that occur -- were you called to a scene on

June 16th on Sherman Boulevard?

Yes, I was.

And what were your duties when you were called to

that scene?

To provide medical attention to the patient.

And when you say "provide medical attention" can you

describe what your training is with regard to that?

I'm an EMT. I'm a licensed EMT with the fire

department and the state.

And what does EMT stand for?

Emergency medical technician.

And what type of training do you go through with

regard to being a licensed EMT?

We go through various training. We go through

patient assessment, wound care, CPR and

Ap~=J04
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Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

defibrillation, and just a wide range of anything

medical pretty much.

And how long have you been a licensed EMT?

For about 16 years.

And have you during the course of your duties with

the fire department responded to a number of

incidents where individuals have been -- have

suffered gunshot wounds?

Yes.

So, this was not your first time?

No.

Approximately how many times have you responded to

such situations?

Several. I mean probably -- well, at one point in my

career I would say I think I went to about ten in

one year but over the course of my career maybe 30

times. Thirty, 40 times.

And how many times out of those 30 or 40 times, if

you know, did the patient not survive?

Quite often.

On the occasion of June 16th, 2006 when you went to

Sherman Boulevard did you have contact with the

victim on that scene?

Yes, I did.

And did you identify who that individual was?

App-60S
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2

3
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A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

Yes, I did.

And who was it?

Byron Somerville. We called him Tick.

Is that B-r-y-o-n?

Yes.

And the last name is spelled S-o-m-e-r-v-i-I-I-e?

Yes. We call him Tick.

Tick as in T-i-c-k?

Yes.

When you say "we call him Tick" are you indicating

that you previously had contact with this

individual?

Yes.

How did you know him?

Just from various -- just acquaintances. My current

girlfriend is friends with one of Tick's friends.

His -- I'm sorry, let me rephrase that. My current

girlfriend's brother-in-law is Tick's friend.

Approximately how many times did you have contact

with him prior to this incident?

This year maybe four or five times.

So, you weren't close friends with him?

No.

But he was someone that you knew from previous

encounters?

App-606
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JA

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Yes.

~Ihen you first observed Byron Somerville what was

his condition?

He was in the street on his back. His feet were

pointing west and his head was pointing east.

Was he alert, coherent?

Yes, he was.

What, if anything, did you observe about him, about

his physical condition in terms of any injuries?

He was shot quite a few times. We initially could

see the holes in his shirt when we got there.

When you say "we" --

The fire department, Ladder 13.

I'm going to ask that you refer to the things that

you personally observed.

Sure.

Okay?

Okay.

If you would relate what you observed about his

physical condition.

I observed him on his back. He seemed to be

struggling. You know -- he was injured. We figured 

- I figured that he was shot because it came over as

a possible shooting. I went -- I went to his side

and I was like, what happened -- you know -- and --

Alpp-607
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2

3

4

5

6
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B
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Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

And what does he say when you asked him what

happened?

He said -- I actually asked him who did this to you

and he said "Marvin."

And your name is Marvin; correct?

Yes. I said "who did this." He said "Marvin." I said

II who I me. II He said Hno I Big Head Marvin. II

So, when he stated that "no, Big Head Marvin", who

did you believe he was referring to? Did you believe

he was referring to you?

No, I had no clue because he said it wasn't me.

Okay. Did you have any further conversation with

him?

Yes.

And what was that?

Well, I asked him what happened and he told me he

was over at this person's -- he was at this

residence and he was inside and I guess he had an

argument with whoever inside the residence and he

said that he waS led outside where the person shot

him as soon as he came out the door.

At the time that you had contact with him did he

state anything to you regarding his own physical

condition?

Yes, he said to me "Marv, please don't let me die."
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And did he say that more than once?

He said it three or four times.

And what did you do in response?

I told him that -- I said we are going to do our

best. We are not going to let you die. We are not

going to try to let you -- you know -- let you die.

What was your assessment of his physical condition

at that time?

Grave, grave.

When you say "grave" what do you mean by that?

His wounds. I had seen - - his wounds indicatecf to' me

that it was -- he probably wouldn't make it.

And when you say "his wounds" what wounds

specifically are you referring to?

The one -- the couple in the chest area and we

rolled him over. Looked for exit wounds and we seen

three holes near his back.

How many holes -- bullet holes did you see on his

chest?

I believe two, two to four. Two. Something like

that. Two in the chest and I observed one lower left

side and I thought maybe exit wounds on his back.

And what did you do in response to his medical

condition?

We -- well, I tried to -- I gave him high flow

App-609
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A

Q

A

Q
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Q

oxygen by way of a non-breathing mask. His blood

pressure was -- I didn't actually take his blood

pressure. That I didn't do. We just tried to patch

the holes on his chest area and the ones on his back

and we tried to get him on the cot to get him to the

hospital.

When you say "tried to get him on the cot" were you

able to?

Yes, we were. We were able to -- I was able to get

him on the cot with help.

And wbat was your role from there on?

To drive him to the hospital.

So, you actually drove the medical unit that took

him to the hospital?

Yes. In instances like that where the med unit needs

to have two paramedics, they need to have their

hands on this guy at all times. They require a third

driver -- a driver, a third person to drive.

When you say in situations like that when they need

two paramedics, under what circumstances are two

paramedics required to ride with the person in the

back?

In life threatening conditions.

And it was the assessment in this case that his

injuries were indeed life threatening?

- App-610
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Yes, they were. Yes, it was.

Were you able to hear any statements made while he

was being transported to the hospital?

Yes.

And what, if anything, did you hear?

He seemed to be concerned -- well, he was concerned

about why we were passing St. Joe's Hospital and -

And in what respect was he concerned?

He wanted to know why he wasn't going to the closest

hospital.

And what, if anything, else did you observe during.

the time that you were transporting him to the

hospital?

He became agitated.

Can you describe what you mean by "agitated"?

Like he wanted to jump off the cot if he could.

What was he expressing at that time?

He wanted to -- he was just saying why are we not

going to St. Joe's.

So, it was at the time you were passing St. Joe's

that he was acting as though he wanted to jump off

the cot?

Yes. He made that statement -- I believe I was on

Sherman and Center at that time so I had passed

Burleigh.
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And what happened after that?

He -- basically the paramedics got him to calm down

and try to relax. To give himself a chance to try to

lay there and let them administer the help that he

desperately needed I would say.

In addition to the two paramedics who were in the

back with him was there also a police officer

accompanying him?

Yes.

Did you go into the hospital when you arrived at

Froedtert Hospital?

Yes.

And that was where you transported him to; right?

Yes, it was Froedtert.

And what was his condition upon arrival at the

hospital?

He was still alive at that point and that's all I

can tell you. He was still alive.

Was he still able to speak? Was he still conscious?

Yes, he was still conscious.

Did he indicate anything about his physical

condition at any time that you observed or heard?

I didn't hear him say anything about his physical

condition, no. I did hear a doctor mention his

physical condition.
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Where were you when you heard the doctor talking

about his physical condition?

Right next to the doctor,

And where was Byron Somerville at this time?

In the trauma center on the table,

And was the doctor next to Mr. Somerville?

Well, in the trauma center the way that they

approach that situation is they have two doctors at

the head next to a nurse and two doctors at the foot

next to a nurse and then there is one doctor calling

the shots.

And which doctor did you hear speaking about his

condition?

The one that was calling the shots,

And what, if anything, did you hear him say about

his condition?

MS. BOYLE: Well, I think for purposes

of the record I have to object. This is hearsay.

THE COURT: Overruled. You can answer

the question.

THE WITNESS: The doctor received a

blood sample and shortly after getting the results

of that blood sample he said "this is not good, this

is not good." And then I said "what's going on" and

he said "his blood is poisoned." And at that point
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the doctor said to the cop that if you have any

questions to ask him, you need to asle him now

because he's not going to make it. He's probably not

going to make it.

What, if anything, happened after that?

They decided that they would intubate him, to

breathe for him. That's when they stick the tube

down his throat and they were going to sedate him.

Did the officer asle him any questions prior to them

intubating him?

I believe the officer did take a position too £lut, I

couldn't hear what was being said. I don't know· if

he ever got to that point because at that point they

were going to intubate him and there was no room.

Being that there was a doctor and a nurse on each

side there was no room to be asked.

And what happened after they intubated him?

After they intubated him I believe that's when he

lost consciousness and coded on the table at that

point.

When you say he "coded" what does that man?

His heart stopped beating.

And what happened next?

They proceeded to revive him.

And what happened next?
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They did revive him to rush him to surgery.

Do you know whether he survived that surgery?

Yes, I do know.

Did he?

No.

MS. HARDTKE: I don't have any further

questions at this time.

THE COURT: Go ahead.

MS. BOYLE: Thank you.

CROSS EXAMINATION BY MS. BOYLE

Mr. Col eman, when you get on scene can you tell·' me

how many other people are around there that might

have been either law enforcement, fire department

personnel or citizens? Do you have any idea?

When we were on scene our actual -- our boss from

Ladder 13 was on scene first only because he was

leaving Ladder 13 to go to a different training and

he stumbled upon the shooting.

And what's your boss'S name?

Jim Miller.

And so he's there. Who else? Anyone else?

There were police there.

And were there any citizens attending to the victim

at all?

There was supposed to be -- there was a woman that
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came to me and said that she revived him prior to

our arrival.

Now, when you get there Mr. Somerville is lying on

the street; correct?

Yes.

And it's clear to you based upon your knowledge and

experience that he's got some major, major problems;

right?

Yes.

You approach him and do you make the determination

that you know him right when you get on scene>

right when you get up to the body?

No, I knew him -- I knew it was him from the truck.

Okay.

Because he was -- he was laying next to his truck.

We both drive Rovers.

And so as a result of seeing his green Land Rover

you knew that this was Byron Somerville when you

approached him?

Yes.

When you got up there what is the first thing that

he says to you?

"Marv, please don't let me die. 11

The next thing that you say to him was that -- you

do respond to that I guess I should ask.
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Yes.

And what do you say to him?

I said "we're doing the best we can. We are not

going to let you die."

What does he then -- or what do you say?

I asked him "who did this to you."

And he says to you what?

Marvin.

Now, at that point in time it is your belief that

he's saying your name to get your attention; right?

Yes.

And you then as a result of that say to him what?

He said llMarvin. lI I said l1Marvin ll and I said Ilwho,

me. II He said, II no I Big Head Marvin. II

And you knew from hearing the words "Big Head

Marvin" that he no longer was talking about you. He

was giving you the -- at least the name or nickname

or something along that lines of the person who shot

him.

Yes, based -- just because he said -- I said "who,

me. II He said "no. I[

Big Head Marvin?

Yes.

The next thing that you ask him is what happened?

Yes.
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And he says to you what?

That he was inside the house. He was arguing and he

decided -- he told me he felt like he was led

outside and at which point he opened the door and I

guess that's where it happened.

You at some point in time had an interview just

recently with the Milwaukee Police Department;

correct?

Yes.

And it indicates at least in there that -- it's

something that Mr. Somerville said to you. "Me and' a

chick were arguing." I'm sorry, "me and a chick were

in the house arguing. I feel like they lured me

outside. The guy was waiting on me."

Yes.

Did he at all say who was the chick?

No.

When you learned that information about -- after

your question of what happened did you at all ask

him any more information about a description of who

shot him?

I just asked "who did it."

Okay. Did he at all offer any other information

about a description of who shot him such as he was

wearing a baseball hat, he was wearing a blue shirt,
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A

anything along that line?

No. He said "Big Head Marvin."

Okay. And did you learn from any -- strike that. You

indicated to us today that you drove in the med

unit. You were the driver of the med unit; correct?

Yes.

And you also went to the hospital; correct?

Yes.

There was a police officer in the med unit along

with two other fire department personnel.

Yes.

And there was a police officer at least in the

trauma room; right?

Yes, but he -- at that point the police officer was

standing near the -- where they view the x-rays.

Okay.

Right there. So, he's maybe three feet away from me.

When you're driving the med unit are you able to

hear absolutely everything that's going on in the

back?

I can hear pretty well but I didn't hear the officer

ask any questions or anything. They were really just

trying to keep him at some point on the cot because

he seemed to be pretty agitated about us passing St.

Joe's.
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And do you -- is it possible that the cop asked him

questions in the med unit that you just didn't hear?

Yeah.

At no time did you indicate to Mr. Somerville that

he was dying; right?

No.

And at no time did you hear anyone else specifically

tell Mr. Somerville that he was dying; right?

I heard the doctor say to him -- say to the cop

inside of the ER, the trauma center, that you should

ask him questions -- if you have any questions", ask

him now because I don't think he's going to make it.

All right. Was that directed to Mr. Somerville or

just to the police officer?

That was directed to the police officer but at that

point he was still -- he was still alert. He was

still awake.

Judge, I just want to check with my client -- oh,

you didn't or Mr. Somerville didn't offer any

information about the name of the chick that he

indicated; correct?

No.

And based upon what he told you -- strike that. The

information that you acquired from Mr. Somerville,

did it lead you to believe that the shooting kind of
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took place right as he walked out of the house, the

residence that he was in?

Yes, I believe that.

MS. BOYLE: I have nothing further

Thank you,

THE COURT: Any re-direct?

MS. HARDTKE: No.

THE COURT: What time did you get to

the scene?

THE WITNESS: 9:40, 9:40ish I believe

the call came in.

THE COURT: In the morning?

THE WITNESS: In the morning, a.m. And

we were stationed on 49th and Fiebrantz so it took

me a minute. Maybe 9:41, 9:42 is when I arrived

maybe. Because there is construction right there on

Sherman.

THE COURT: And what time did you

leave with him? Leave to Froedtert.

THE WITNESS: To Froedtert. I want to

say we were probably on the scene ten minutes

because we had to wait for the med rig, med unit to

come. So by the time I made it there, by the time

the med rig made it there, I think the total time

elapsed was probably ten minutes and from the time

. App-621
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we were leaving.

THE COURT: And then you got to

Froedtert?

THE WITNESS: Yes. We got to Froedtert

in about -- I would say about nine, ten minutes from

Sherman and Capital.

THE COURT: Half hour later. You got

there about 9:40 --

THE WITNESS: I would say we made it

to Froedtert at about 10:05, somewhere up in there.

THE COURT: Thank you. Any other

questions?

MS. HARDTKE: Nothing from the State.

MS. BOYLE: None from the defense.

THE COURT: Thanks a lot.

(Witness Steps Down)

MS. HARDTKE: At this time I would ask

for a brief recess so I can speak with the

detective.

THE COURT: Go ahead. We will take a

short recess for a second.

(Whereupon, a brief recess was taken,

after which the following proceedings were had)

THE COURT: We will go back on the

record. Go ahead.
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MS. HARDTKE: Your Honor, I have

confirmed through the police department that Ms.

Moore is not going to be here today. They also did

confirm, however, that the tires were slashed last

night on her vehicle at her home. At this point

given that I am not asking the Court to issue a

warrant for her, however, I would first ask that the

Court issue a no-contact order to the defendant and

indicate to him that any contact by any third party

with this witness or any of the witnesses in this

case is prohibited other than through his atto~ney.

I would also ask that the Court be

willing to consider on the trial date if we are able

to produce Ms. Moore, another motion with regard to

the statement made to Ms. Moore as a dying

declaration as well. But at this point I would not

be calling her today~

THE COURT: Well -- okay. The Court

will order the defendant not to have any contact

with any of the witnesses in this case directly or

indirectly.

MS. BOYLE: Judge, if I could just say

something just quickly for the record. Miss Hardtke

told me about the issue with the witness this

morning. I have not had any contact with my client
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since the last time we were in court. Miss Hardtke

told me between the last time we were in this court

and during the course of our discussion that this

woman was going to come in as a witness.

My client had no idea that she was

coming in as a witness and I never indicated that to

his mother who I have contact with often. So, I mean

Mr. Beauchamp who is currently in prison serving a

sentence does not have access directly obviously to

the witnesses in this matter and certainly I have no

problem with the no-contact order but at least for

the purpose of the record Mr. Beauchamp had no idea.

THE COURT: And that may be. I'm not

making any -- there is no inference that he did. So,

what are you requesting, an adjournment for the

hearing on this or what?

MS. HARDTKE: I would ask that -- I

believe that the Court can rule as to the statements

that have been testified to, the statement to the

police officer that was testified to last week, and

the statement that was made to Mr. Coleman. I would

ask that the Court make rulings as to those

statements. I would ask that the Court allow the

State to reopen or to raise yet another motion with

regard to yet another dying declaration to Miss
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Moore should we be able to produce her for the trial

date.

THE COURT: Counsel, did you want to

say anything?

MS. BOYLE: Judge, I have discussed

this at great length with my client. I am well aware

of what the case law says and as it relates to what

the State must show. Whether or not the victim

either knew he was dying or had a reasonable belief

that he was dying. I think it's clear from the fire

fighter who testified today that the victim at least

indicated don't let me die and I think that is one

indication that the victim may have been under the

impression that he was going to die.

It's also clear to me that what was

being done to Mr. Somerville during the time that he

was on scene, while in transport and at the

facility, the hospital facility, that it's clear

that he could have believed he was going to die.

It seems to me also that the

information that the victim has indicated was

answers that were given upon questions being asked

by law enforcement or fire fighters. So, as a result

of that I think it would be very difficult for me to

do anything other than a pro forma motion to exclude
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THE COURT: And you heard the same

evidence that the Court heard and I believe that

you're correct. After listening to the testimony of

MS. BOYLE: That's correct.

THE COURT: And listening to that

testimony, the testimony of the tech fire fighter

who had the opportunity to have some conversations

with the victim of the offense and what was stated

in 908.045(3) allows for the admission of hearsay

statements under a belief of impending death if

obviously the declarant is not available and the

belief of the impending death may be inferred from

the fact of death itself and the circumstances such

as the nature of the wounds and, of course, the

wounds in this case were a number. There were more

than one in the chest area.

And it would appear that based upon

what was said and who said it, that these were life

threatening, life threatening wounds -- you know -

considering the shots, the bullets, the exit wounds.

What the doctor had indicated in the emergency room

would indicate to the Court that this was an

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the statements of the victim.

the prior witness -- who was it

Wayne Young.

I believe it was

- App-626
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case.

this?

case.

MS. HARDTKE: It's set for October

rule of forfeiture by

THE COURT: Okay.

THE COURT: Pardon?

MS. BOYLE: I believe we are the go

MS. BOYLE: I believe we are the go

16th.

wrongdoing and so the Court would allow those

statements as to the admissibility.

MS. HARDTKE: Thank you.

MS. BOYLE: Thank you, Judge.

THE COURT: Okay. What's the status of

And there is also a rule of

And I think they are exempt from the

restrictions of Crawford and the confrontation

clause because they are a firmly rooted exception

exempt from these restrictions and limitations

because I don't think the defendant can use the

confrontation clause as a shield from the

unavailable witness because allegedly the defendant

procured the unavailability of the dead declarant.

exception to the hearsay rule as far as the dying

declaration is concerned.
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MS. HARDTKE: I would note for the

record that I did file with the Court today a motion

in limine -- just standard motions in limine as well

as a witness list and jury instructions and I have

provided those to defense counsel.

MS. BOYLE: And I will get you my

copies on Monday.

THE COURT: Okay.

(WHICH CONCLUDED THE PROCEEDINGS)
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ON A PETITION TO REVIEW A DECISION OF THE 

WISCONSIN COURT OF APPEALS, DISTRICT I, 

AFFIRMING A JUDGMENT OF CONVICTION AND 

SENTENCE AND AN ORDER DENYING MOTION 

FOR POSTCONVICTION RELIEF ENTERED IN THE 

CIRCUIT COURT FOR MILWAUKEE COUNTY, THE 

HONORABLE JEFFREY A. WAGNER PRESIDING 

  

 

BRIEF OF PLAINTIFF-RESPONDENT 

  

 

ISSUES PRESENTED 

 

 1. Did the circuit court’s admission of the 

victim’s dying declarations identifying the man who shot 

him as “Marvin” and “Big Headed Marvin” violate the 

defendant’s Sixth Amendment right to confront the 

witnesses against him?  Was any error harmless? 

• The circuit court found no constitutional violation. 
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• The court of appeals found no constitutional 

violation. 

 2. Was the victim’s statement to the emergency 

medical technician admissible under Davis v. Washington  

and Ohio v. Roberts because it was nontestimonial? 

• Not raised in the courts below. 

 3. Did the State’s use of prior inconsistent 

statements by two of its trial witnesses violate 

Beauchamp’s due process rights? 

• Not raised in the circuit court. 

• The court of appeals answered:  no. 

 

STATEMENT ON ORAL ARGUMENT 

AND PUBLICATION 

 

 The State requests oral argument and publication. 

 

ARGUMENT 

II. THE CIRCUIT COURT’S ADMISSION 

OF THE VICTIM’S DYING 

DECLARATIONS IDENTIFYING THE 

MAN WHO SHOT HIM AS “MARVIN” 

AND “BIG HEADED MARVIN” DID 

NOT VIOLATE BEAUCHAMP’S 

SIXTH AMENDMENT RIGHT TO 

CONFRONT WITNESSES; 

MOREOVER ANY ERROR WAS 

HARMLESS. 

A. Facts. 

 

 On June 21, 2006, Byron Somerville was shot five 

times in the front yard of 3939 North Sherman Boulevard 

in Milwaukee (2:1).  
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 Shortly after the shooting, Marvin Coleman, an 

emergency medical technician (“EMT”) employed by the 

Milwaukee Fire Department, arrived on the scene (44:4-

5).  Coleman asked Somerville “who did this” (44:8).  

Somerville answered: “Big Head Marvin” (id.).  

Somerville told Coleman that he had been inside the 

residence, and “had an argument with whoever [was] 

inside … he said that he was led outside where the person 

shot him as soon as he came out the door” (id.; accord 

44:18).   

 

 Officer Wayne Young accompanied Somerville in 

the ambulance to the hospital (43:5-6).  At the trauma 

center, the attending physician told Young “that if you 

have any questions to ask him, you need to ask him now 

because he’s not going to make it” (44:14).  In response to 

Young’s questions, Somerville “stated that a guy name[d] 

Marvin shot him.  I asked if he knew his last name.  He 

stated he didn’t….  He just gave me a description.  The 

name was Marvin as being the dark skinned male with a 

bald head and a big forehead” (43:8).  Shortly thereafter, 

Somerville died (44:14-15). 

 

 The State filed a motion in limine seeking 

admission of Somerville’s statements as dying 

declarations pursuant to Wis. Stat. § 908.045(3) (42:2).  

Coleman and Young testified in support of the State’s 

motion (43; 44).
1
   

 

 The court ruled that Somerville’s statements were 

admissible under the dying-declaration exception to the 

hearsay rule (44:26-27).  The court further ruled that the 

statements were “exempt” from the requirements of the 

Confrontation Clause (44:27). 

 

 The jury found Beauchamp guilty of first degree 

intentional homicide (50:3).   

                                              
 

1
The preceding summary of Young and Coleman’s 

statements is from the motion hearing.  Their trial testimony was 

substantially similar (48:47-52, 75-77). 
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 Beauchamp filed a postconviction motion (30).  He 

argued that Somerville’s statements did not satisfy the test 

for dying declarations under Wis. Stat. § 908.045(3).  

Furthermore, even if the statements satisfied the hearsay 

rule, their admission violated his rights under the 

Confrontation Clause (30).  The court denied the motion 

(37).   

 

 Beauchamp appealed.  The court of appeals 

affirmed the circuit court (Pet-Ap. 101-13).  The court 

held that Somerville’s statements were admissible as 

dying declarations under Wis. Stat. § 908.045(3) (id. at 

104-06).  On the confrontation issue, it held that the 

United States Supreme Court’s statement in Giles v. 

California, 128 S.Ct. 2678 (2008), that dying declarations 

were probably admissible under the Confrontation Clause 

was binding authority (id. at 107).  

 

 This court granted Beauchamp’s petition for review 

of the court of appeals’ confrontation ruling.  Beauchamp 

did not seek review on the hearsay question. 

 

B. Dying Declarations Are a 

Historical Exception to the 

Confrontation Clause. 

 

 Whether the admission of Somerville’s dying 

declarations violated Beauchamp’s confrontation right is a 

legal question subject to plenary review.  See State v. 

Weed, 2003 WI 85, ¶10, 263 Wis. 2d 434, 666 N.W.2d 

485.   

 

 The Confrontation Clause of the United States 

Constitution guarantees that:  “In all criminal 

prosecutions, the accused shall enjoy the right … to be 

confronted with the witnesses against him….”  U.S. 

Const. amend. VI; accord Wis. Const. art. I, § 7.  In 

Crawford v. Washington, 541 U.S. 36 (2004), the United 

States Supreme Court held that the Confrontation Clause 
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bars the criminal trial use of “testimonial” hearsay 

statements not subject to confrontation by the accused.   

 

 The Crawford Court analyzed the Framers’ intent.   

[T]he Framers would not have allowed admission of 

testimonial statements of a witness who did not 

appear at trial unless he was unavailable to testify, 

and the defendant had had a prior opportunity for 

cross-examination.  The text of the Sixth 

Amendment does not suggest any open-ended 

exceptions from the confrontation requirement to be 

developed by the courts.  Rather, the [Confrontation 

Clause] is most naturally read as a reference to the 

right of confrontation at common law, admitting 

only those exceptions established at the time of the 

founding. 

Crawford, 541 U.S. at 53-54.   

 

 Four years after Crawford, the Court examined the 

interplay between the confrontation right and the 

forfeiture-by-wrongdoing doctrine.  See Giles v. 

California, 128 S.Ct. 2678 (2008).  As in Crawford, the 

Court took a historical approach.  It studied the founding-

era cases and found that “[t]he manner in which the rule 

was applied makes plain that unconfronted testimony 

would not be admitted without a showing that the 

defendant intended to prevent a witness from testifying.”  

Id. at 2684.  Against this historical background, the Court 

concluded that the Confrontation Clause allows an 

accused to forfeit his confrontation right by wrongdoing 

only if the purpose of the wrongdoing was to make the 

witness unavailable for trial.  Id. at 2686. 

 

 The Crawford court noted that “one deviation” 

from the general rule of mandatory confrontation involves 

“dying declarations.”  Crawford, 541 U.S. at 56 n.6 “The 

existence of that exception as a general rule of criminal 

hearsay law cannot be disputed.  Although many dying 

declarations may not be testimonial, there is authority for 

admitting even those that clearly are.”  Id. (citations 

omitted).  The Crawford court did not, however, 
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definitively decide whether dying declarations qualify as 

an exception to the Confrontation Clause.  In Giles, the 

Court again noted that “declarations made by a speaker 

who was both on the brink of death and aware that he was 

dying” “were admitted at common law even though they 

were unconfronted.”  Giles, 128 S.Ct. at 2682. 

 

 Eighteenth-century English case law confirms this.  

See King v. Woodcock, 1 Leach 500, 168 Eng. Rep. 352 

(K.B. 1789); King v. Radbourne, 1 Leach 456, 168 Eng. 

Rep. 330 (1787) (basis for admitting statement not stated); 

King v. Reason, 16 How. St. Tr. 1, 24-38, 1 Strange 499, 

93 Eng. Rep. 659, 660 (K.B. 1722).  So do the treatises of 

the time.  See 1 EDWARD HYDE EAST, PLEAS OF THE 

CROWN § 124, at 353-54 (1806); THOMAS PEAKE, A 

COMPENDIUM OF THE LAW OF EVIDENCE Ch. 2, § 2, at 63-

64 (3d ed. 1808); see also JEREMY BENTHAM, A TREATISE 

ON JUDICIAL EVIDENCE 205 (1825).  Post-independence 

case law also confirms the existence of the exception to 

the common law confrontation right.  See, e.g., Anthony v. 

State, 19 Tenn. 265, 1838 WL 1124, *8 (Tenn. 1838); Hill 

v. Commonwealth, 2 Gratt. 594, 43 Va. 594, 1845 WL 

2707, *6 (Va. Gen. Ct. (1845).
2
  According to one 

scholar’s exhaustive historical study, “a dying declaration 

of a murder victim was the only kind of unsworn out-of-

court statement that could be admitted in a criminal trial to 

prove the guilt of the defendant.” Thomas Davies, Not 

“The Framers’ Design,” 15 J.L. & POLICY 349, 414 

(2007). 

 

 In Anthony, the Tennessee Supreme Court wrote: 

 [W]e are all of opinion that the Bill of 

Rights can not be construed to prevent declarations 

properly made in articulo mortis, from being given 

in evidence against defendants in cases of 

homicide…  In this case, … the object of the Bill of 

Rights was not to introduce a new principle, but to 

keep ground already gained, and to preserve and 

perpetuate the fruits of a political and judicial 

                                              
 

2
For the court’s convenience, the State has included copies 

of these authorities in its appendix.  
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victory, achieved with difficulty, after a violent and 

protracted contest.  That our view of this question is 

correct is made manifest by the fact, that, after more 

than forty years from the adoption of our first 

Constitution this argument against the admissibility 

of dying declarations on the ground of the Bill of 

Rights is for the first time made, so far as we are 

aware, in our courts of justice, and if made 

elsewhere it does not appear to have received 

judicial sanction in any State. 

Anthony, 1838 WL 1124, *8.  The Virginia court’s 

analysis in Hill was similar.  See Hill, 1845 WL 2707 *6 

(“[L]ong anterior to the year 1776, the period of the 

declaration of the bill of rights, the rule of evidence 

[admitting unconfronted dying declarations] was well 

established. And it is remarkable, that in all the 

commentaries it underwent in England, it was never 

supposed that the rule was a violation of the rights of the 

subject as secured by Magna Charta.”). 

 

 A century before Crawford, the Supreme Court 

concluded in dicta that the Confrontation Clause did not 

bar the use of dying declarations:  

 
 We are bound to interpret the constitution in 

the light of the law as it existed at the time it was 

adopted, not as reaching out for new guaranties of 

the rights of the citizen, but as securing to every 

individual such as he already possessed as a British 

subject—such as his ancestors had inherited and 

defended since the days of Magna Charta.  Many of 

its provisions in the nature of a bill of rights are 

subject to exceptions, recognized long before the 

adoption of the constitution, and not interfering at all 

with its spirit.  Such exceptions were obviously 

intended to be respected.  A technical adherence to 

the letter of a constitutional provision may 

occasionally be carried further than is necessary to 

the just protection of the accused, and further than 

the safety of the public will warrant.  For instance, 

there could be nothing more directly contrary to the 

letter of the provision in question than the admission 

of dying declarations. They are rarely made in the 

presence of the accused; they are made without any 

opportunity for examination or cross-examination, 
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nor is the witness brought face to face with the jury; 

yet from time immemorial they have been treated as 

competent testimony, and no one would have the 

hardihood at this day to question their admissibility. 

They are admitted, not in conformity with any 

general rule regarding the admission of testimony, 

but as an exception to such rules, simply from the 

necessities of the case, and to prevent a manifest 

failure of justice….   

 

Mattox v. United States, 156 U.S. 237, 243-44 (1895); 

accord Pointer v. Texas, 380 U.S. 400, 407 (1965) (“[t]his 

Court has recognized the admissibility against an accused 

of [unconfronted] dying declarations”); Dowdell v. United 

States, 221 U.S. 325, 330 (1911); Kirby v. United States, 

174 U.S. 47, 61 (1899) (“This exception was well 

established before the adoption of the constitution, and 

was not intended to be abrogated.”). 

 

 The Wisconsin Supreme Court has also long 

recognized that Wisconsin’s confrontation clause does not 

bar the use of dying-declaration hearsay.  See Jackson v. 

State, 81 Wis. 127, 51 N.W.2d 89 (1892); State v. 

Dickinson, 41 Wis. 299, 308 (1877); Miller v. State, 25 

Wis. 384, 387-88 (1870).  Like the United States Supreme 

Court, this court analyzed the historical relationship 

between dying-declaration hearsay and the confrontation 

clause.  The court concluded that the Wisconsin 

Constitution “secured” the confrontation right as it existed 

at common law.  At common law, it was subject to the 

dying-declaration exception. 

[I]t appears that the right of the accused to meet the 

witnesses face to face was not granted, but secured, 

by the constitutional clauses mentioned. It is the 

right, therefore, as it existed at common law that was 

thus secured.  That right was subject to certain 

exceptions.  One of these exceptions was that the 

declarations of a murdered person, made when he 

was at the point of death, and every hope of this 

world gone, as to the time, place, and manner in 

which, and the person by whom, the fatal wound 

was given, are admissible in evidence, 

notwithstanding such deceased person was not 

sworn nor examined, much less cross-examined.  
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This court has frequently held that the constitutional 

clause quoted [Wis. Const. art. I, § 7] is no bar to the 

admission in evidence of such declarations.  In these 

cases it is, in effect, said that such rule as to the 

admission of such dying declarations was well 

settled before the adoption of our constitution, and 

that the same was not abrogated by the clause of the 

constitution quoted. 

Jackson, 81 Wis. at 131; accord Dickinson, 41 Wis. at 

308; Miller, 25 Wis. at 387-88.   

 

 Throughout the twentieth century, this court has 

repeatedly noted the dying-declaration exception in dicta.  

See State v. Manuel, 2005 WI 75, ¶23, 281 Wis. 2d 554, 

697 N.W.2d 811; Virgil v. State, 84 Wis. 2d 166, 186-87, 

267 N.W.2d 852 (1978); State v. Lenarchick, 74 Wis. 2d 

425, 436, 247 N.W.2d 80 (1976) (“That meeting the 

witness ‘face to face’ is not a literal requirement is borne 

out by the recognized and constitutionally approved 

exception—in terms of confrontation requirements—for 

dying declarations.”); State ex rel. Drew v. Shaughnessy, 

212 Wis. 322, 329, 249 N.W. 522 (1933); Spencer v. 

State, 132 Wis. 509, 511-12, 112 N.W. 462 (1907) (dying-

declaration exception “well recognized at the time of the 

adoption of our constitution”). 

 

 Since Crawford, at least fourteen state appeals 

courts have published opinions addressing this issue.  

They have uniformly held that the Confrontation Clause 

incorporates the common law exception for dying-

declaration hearsay.  See People v. Monterroso, 101 P.3d 

956, 765 (Cal. 2004); Cobb v. State, 16 So.3d 207, 212 

(Fla. App. 2009); People v. Gilmore, 828 N.E.2d 293, 302 

(Ill. Ct. App. 2005); Wallace v. State, 836 N.E.2d 985, 

996 (Ind. Ct. App. 2005); State v. Jones, 197 P.3d 815, 

822 (Kan. 2008); Com. v. Nesbitt, 892 N.E.2d 299, 310-11 

(Mass. 2008); People v. Taylor, 737 N.W.2d 790, 795 

(Mich. App. 2007); State v. Martin, 695 N.W.2d 578, 585-

86 (Minn. 2005);
3
 State v. Minner, 311 S.W.3d 313, 323, 

                                              
 

3
Abrogated on other grounds, Davis v. Washington, 547 U.S. 

813 (2006).  
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n.9 (Mo. App. 2010); State v. Calhoun, 657 S.E.2d 424, 

427-28 (N.C. App. 2008); Harkins v. State, 143 P.3d 706, 

711 (Nev. 2006); State v. Lewis, 235 S.W.3d 136, 147-48 

(Tenn. 2007); Gardner v. State, 306 S.W.3d 274, 289 n.20 

(Tex. Crim. App. 2009); Satterwhite v. Commonwealth, 

695 S.E.2d 555, 568 (Va. App. 2010) (“Crawford did not 

upend the traditional view that dying declarations serve as 

an exception both to the common law hearsay rule and the 

constitutional right of a defendant to confront his 

accusers”).   

 

 Monterroso was the first and remains the leading 

case.  Like Mattox and Jackson, Monterroso employed a 

historical analysis. 

 Dying declarations were admissible at 

common law in felony cases, even when the 

defendant was not present at the time the statement 

was taken.  In particular, the common law allowed 

“‘the declaration of the deceased, after the mortal 

blow, as to the fact itself, and the party by whom it 

was committed,’” provided that “‘the deceased at the 

time of making such declarations was conscious of 

his danger.’”  (King v. Reason (K.B.1722) 16 How. 

St. Tr. 1, 24-25.)  To exclude such evidence as 

violative of the right to confrontation “would not 

only be contrary to all the precedents in England and 

here, acquiesced in long since the adoption of these 

constitutional provisions, but it would be abhorrent 

to that sense of justice and regard for individual 

security and public safety which its exclusion in 

some cases would inevitably set at naught.  But 

dying declarations, made under certain 

circumstances, were admissible at common law, and 

that common law was not repudiated by our 

constitution in the clause referred to, but adopted 

and cherished.”  … Thus, if, as Crawford teaches, 

the confrontation clause “is most naturally read as a 

reference to the right of confrontation at common 

law, admitting only those exceptions established at 

the time of the founding,” it follows that the 

common law pedigree of the exception for dying 
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declarations poses no conflict with the Sixth 

Amendment.  

Monterroso, 101 P.3d at 972 (citations omitted except 

where indicated).  

 

 The State agrees with Beauchamp that the court of 

appeals’ decision was wrong insofar as it held that the 

Giles dicta was binding authority on the question of 

whether unconfronted testimonial dying declarations are 

exempt from the Confrontation Clause.  However, the 

historical analysis underlying that dicta, the dicta in 

Crawford and Mattox, the nineteenth-century decisions of 

Miller, Hill, and Anthony, and the decisions of the 

fourteen state appellate courts cited above, provide 

powerful persuasive authority that dying-declaration 

hearsay is constitutionally admissible after Crawford.   

 

 The Crawford court analyzed the intent of the 

Framers to determine whether unconfronted hearsay was 

constitutionally admissible in a criminal trial.  The Court 

explained that the Confrontation Clause “is most naturally 

read as a reference to the right of confrontation at 

common law, admitting only those exceptions established 

at the time of the founding.”  Crawford, 541 U.S. at 54; 

accord Mattox, 156 U.S. at 243 (“We are bound to 

interpret the constitution in the light of the law as it 

existed at the time it was adopted, not as reaching out for 

new guaranties of the rights of the citizen, but as securing 

to every individual such as he already possessed as a 

British subject….”).  The Court has repeatedly 

acknowledged—before, during, and after Crawford—that 

the dying-declaration exception to confrontation was 

recognized at common law.  See, e.g., Giles, 128 S.Ct. at 

2682-83; Crawford, 541 U.S. at 56, n.6; Mattox, 156 U.S. 

at 243-44.  As shown above, this observation has appeared 

throughout the published decisions for 200 years.  Thus, 

modern courts are bound to recognize the dying-

declaration exception as part and parcel of the 

confrontation right itself. 
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 This court should affirm the ruling of the circuit 

court on the basis of the historical analysis applied by 

Crawford, Giles, Mattox, Miller, and every published state 

court opinion that has reached the question. 

 

C. Beauchamp’s Arguments Are 

Contrary to Crawford, 

Irrelevant, and Unsupported. 

 

 Beauchamp argues that the historical rationale for 

recognizing a dying-declaration exception to the 

Confrontation Clause is antiquated.  He states that the 

common law exception was based on the belief that a 

person would not go to “‘his Maker … with a lie upon his 

lips.’”  Beauchamp’s Brief at 11.  He asserts that by the 

end of the nineteenth century necessity, rather than fear of 

accountability in the hereafter, justified the admissibility 

of unconfronted dying declarations.
4
  He contends that the 

religious rationale is no longer valid in the twenty-first 

century.  Id. at 18.  Because the historical exception is no 

longer justified, Beauchamp concludes, unconfronted 

dying-declaration hearsay violates the Confrontation 

Clause and is inadmissible under Crawford. 

 

 Beauchamp’s argument should be rejected for 

several reasons. 

 

1. The Crawford admissi-

bility test is based on 

history. 

 

 Crawford was a watershed decision that abrogated 

the test for admitting unconfronted hearsay statements 

established nearly twenty-five years earlier in Ohio v. 

                                              
 

4
Beauchamp offers no support for his statement that the 

religious rationale lost favor because of its “incompatibility with the 

principle of church and State.”  Beauchamp’s Brief at 11.   
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Roberts, 448 U.S. 56 (1980).  Despite the upheaval it 

caused, Crawford’s intellectual approach is 

straightforward.  The Court explained that the 

Confrontation Clause must be interpreted and applied in 

the twenty-first century as it was interpreted and applied 

in the eighteenth century.  See Crawford, 541 U.S. at 54.  

Thus, today’s Confrontation Clause comes to us with the 

limitations and restrictions that affected the exercise of the 

right at common law.  See id.  

 

 The Crawford approach is a return to the pre- 

Roberts understanding of the Confrontation Clause.  

Significantly, the nineteenth-century cases concluding that 

unconfronted dying declarations are constitutionally 

admissible all employed the historical analysis that 

Crawford would use in 2004.  See supra at 6-9.  These 

cases emphasized that the Confrontation Clause secured a 

preexisting right; it did not create a new right.  Once 

constitutionalized, that preexisting right was still subject 

to the limitations or exceptions existing at common law.  

Thus, because dying declarations were an exception to the 

common law confrontation right, they were also an 

exception to the constitutional confrontation right.   

 

 Beauchamp contends that this court should reject 

the dying-declaration exception to the Confrontation 

Clause because the exception’s rationale is “antiquated” 

and the statements admitted under the exception are 

unreliable.  Beauchamp’s contentions ignore the approach 

to Confrontation Clause questions set forth in Crawford 

and followed in Giles.  See Giles, 128 S.Ct. at 2684; 

Crawford, 541 U.S. at 54.  Under Crawford, there is only 

one question to ask:  were dying declarations a recognized 

exception to the confrontation right at common law?  The 

answer to that question is:  yes. 
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2. Beauchamp’s reliability 

arguments are irrelevant 

and unsupported. 

 

 Confusingly, Beauchamp argues simultaneously 

that dying declarations are not reliable and that Crawford 

rejected reliability as a constitutional standard for 

admitting unconfronted hearsay.  Beauchamp’s Brief at 

12-15. 

 

 On page 12, Beauchamp quotes Crawford:  “Where 

testimonial statements are involved, we do not think the 

Framers meant to leave the Sixth Amendment’s protection 

to the vagaries of the rules of evidence, much less to 

amorphous notions of ‘reliability.’”  Crawford, 541 U.S. 

at 61.  Crawford continues: 

[N]one of the [historical] authorities discussed above 

acknowledges any general reliability exception to 

the common-law rule.  Admitting statements deemed 

reliable by a judge is fundamentally at odds with the 

right of confrontation.  To be sure, the Clause’s 

ultimate goal is to ensure reliability of evidence, but 

it is a procedural rather than a substantive guarantee.  

It commands, not that evidence be reliable, but that 

reliability be assessed in a particular manner:  by 

testing in the crucible of cross-examination. 

Id.   

 

 In this passage, the Court explained its rejection of 

Roberts, which premised the admissibility of unconfronted 

hearsay on its reliability.  See Roberts, 448 U.S. at 65-66.  

Five pages earlier, with no mention of reliability, the 

Court acknowledged historical authority for the admission 

of unconfronted dying declarations at common law.  

Crawford, 541 U.S. at 56, n.6.  The teaching of Crawford 

is this:  unconfronted hearsay exceptions to the 

Confrontation Clause are based on history, not reliability.  

Thus, if dying declarations are admissible, they are 

admissible on the basis of history, not reliability.   
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 Nevertheless, Beauchamp argues that dying 

declarations are not reliable, citing United States v. 

Mayhew, 380 F.Supp.2d 961 (S.D. Ohio 2005), and two 

law review articles.  Beauchamp’s Brief at 13-14.  The 

language Beauchamp quotes from Mayhew comes from a 

law review note.  See Mayhew, 380 F.Supp.2d at 966 n. 5 

(quoting Note, Affidavits, Depositions, and Prior 

Testimony, 46 IOWA L. REV. 356, 375-76 (1961)). 

 

 Mayhew and the law review commentary argue that 

dying declarations are unreliable for three reasons.  First, a 

person without a religious belief in the hereafter has no 

reason to tell the truth, and may feel liberated to lie when 

he no longer fears accountability in this life.  Second, a 

vengeful person, without fear of retaliation, might falsely 

incriminate an enemy.  Third, the victim’s powers of 

perception might not be accurate because of the stresses 

associated with oncoming death.   

 

 Beauchamp’s anti-reliability arguments are 

irrelevant to Crawford’s historical approach.  If these 

arguments could be considered under Crawford, they 

should nevertheless be rejected by the court in this case 

because they are factually unsupported.  If a defendant 

seeks the abolition of a common law exception to the 

confrontation right, he must make more than a conclusory 

argument based on lawyerly suppositions.  As stated 

above, the Confrontation Clause entered the constitution 

as it existed at common law, i.e., limited by the dying-

declaration exception.  See supra at 6-9.  If the defendant 

seeks to disturb the understanding of the Founders, he 

must make a stronger case than Beauchamp has. 

 

a. The religious rationale. 

 

 Beauchamp’s leading idea is that the religious 

rationale for the dying-declaration exception is historically 

antiquated and should therefore be abandoned.  His 

argument is conclusory, and fails to make explicit the 
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assumptions about American religious beliefs that 

presumably underlies it.  The State assumes that 

Beauchamp bases his argument on the assumption that 

twenty-first-century Americans do not share the views 

about the afterlife held by eighteenth-century Americans 

and Englishmen. 

 

 The State acknowledges that the foundation for the 

Founding era’s dying-declaration exception appears to be 

the presumption that, because of her belief in divine 

accountability, a dying victim would not knowingly make 

a false accusation.  See, e.g., 1 EAST, § 124, at 353.  

Beauchamp implicitly argues that Americans no longer 

hold this belief.  But he provides no evidence to support 

this contention.   

 

 A party seeking to challenge the theoretical basis of 

an established principle of law on grounds of history or 

social science must present expert scholarly evidence to 

support his position, allowing the opposing party the 

corresponding opportunity to rebut that evidence with 

scholarship of its own.  Ideally, this proof should be 

presented in the trial court, as the question presented is a 

question of fact.  See, e.g., Perry v. Schwarzenegger, 704 

F.Supp.2d 921, 933-37 (N.D. Cal. 2010) (same-sex 

marriage case), stay granted, 2010 WL 3212786 (9th Cir. 

2010); Massachusetts v. United States Department of 

Health and Human Services, 698 F.Supp.2d 234, 236-39 

(D. Mass. 2010) (same).  However, under certain 

circumstances, such scholarship may be presented for the 

first time in the supreme court.  See, e.g., State v. Dubose, 

2005 WI 126, 285 Wis. 2d 143, 699 N.W.2d 582 

(eyewitness identification);
5
 see also Roper v. Simmons, 

543 U.S. 551 (2005); Brown v. Board of Education, 347 

U.S. 483 (1954). 

 

                                              
 

5
In Dubose, this court relied on seven scholarly articles cited 

in Dubose’s brief on appeal.  See Dubose, 285 Wis. 2d  143, ¶¶29-

30; State v. Dubose, Case No. 2003AP1690-CR, Petitioner’s Brief at 

18-28.   
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 To prove that the historic religious rationale no 

longer supports the dying-declaration exception, 

Beauchamp should have made a factual record of the 

comparative religious beliefs of eighteenth-century 

Americans and twenty-first-century Americans in the trial 

court, or, failing that, in this court.  He has not done so.  

What modern Americans believe about the afterlife, and 

whether they believe that a false accusation at the moment 

of death has consequences, are questions of fact.   

 

 The 2010 “U.S. Religious Landscape Survey” 

conducted by the Pew Forum on Religion & Public Life 

reports that 74 percent of Americans believe in the 

afterlife and 59 percent believe in hell (R-Ap. 169, 170).
6
   

Most Americans (74%) believe in life after death, 

with an equal member saying they believe in the 

existence of heaven as a place where people who 

have led good lives are eternally rewarded….  Belief 

in hell, where people who have led bad lives and die 

without repenting are eternally punished, is less 

common than is belief in life after death or heaven, 

with about six-in-ten Americans (59%) expressing 

belief in hell. 

(Id. at 169, 170).  This survey may not provide a definitive 

answer to the questions raised by Beauchamp.  However, 

the survey surely demonstrates that Beauchamp’s 

assumption that Americans no longer believe that a false 

statement at death can have negative repercussions in the 

afterlife is not obvious and not necessarily accurate.  His 

claim, based on no evidence, should be given no credence 

by this court. 

 

 Furthermore, the founding-era assumption that 

dying declarations were reliable may be better understood 

as reflecting a broad psychological truth rather than a 

narrow religious belief.  As noted by the Federal Rules 

Advisory Committee:  “While the original religious 

justification for the exception may have lost its conviction 

                                              
 

6
See http://religions.pewforum.org/pdf/report2religious-

landscape-study-key-findings.pdf at pages 10-11.   
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for some persons over the years, it can scarcely be 

doubted that powerful psychological pressures are 

present.”  FED. R. EVID. 804, Adv. Comm. Note to 

Subdivision (b), Exception (2) (1972) (citations omitted).  

Wigmore agrees:  “Even without such a belief, there is a 

natural and instinctive awe at the approach of an unknown 

future—a physical revulsion common to all men, 

irresistible, and independent of theological belief.”  5 

WIGMORE ON EVIDENCE § 1443, at 302 (Chadbourn rev. 

1974).   
 

 The Pennsylvania Supreme Court concluded that, 

religious belief aside, the human “awe and apprehension 

of death” was a universal psychological condition that 

justified the dying-declaration exception: 

[A]ppellant argues that the concept of a dying 

declaration is predicated upon a vestige of the past 

and is without meaning in our modern society.  He 

would have us conclude that the sophistication of 

mankind today is such that the knowledge of 

impending death no longer engenders apprehension 

of the unknown and fails to deter falsehood and is 

incapable of inspiring truth.  With this novel 

proposition we cannot agree.  While many thing[s] 

have changed in our country and throughout the 

centuries, one constant force has been man’s awe 

and apprehension of death….  The feelings 

engendered in the souls of men faced with the 

phenomenon of death have not changed from those 

expressed so beautifully and poignantly by William 

Shakespeare in his famous soliloquy in the play 

‘Hamlet.’ 

Commonwealth v. Douglas, 337 A.2d 860, 864 (Pa. 1975) 

(citations and footnote omitted).  
 

 This insight undermines Beauchamp’s basic 

premise.  Beauchamp contends that a hearsay exception to 

the Confrontation Clause is valid only if its eighteenth-

century rationale makes sense in the twenty-first century.  

Beauchamp reads the dying-declaration exception’s 

original rationale narrowly, and concludes that it no longer 

makes sense.  However, the broad psychological rationale 

articulated by the Advisory Committee, Wigmore, and 
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Douglas makes sense today even if, as Beauchamp 

asserts, we are a less religious society than we once were.  

The broader psychological rationale is capable of 

encompassing the narrower religious one.  Put the 

opposite way, the specific apprehensions and expectations 

certain religious faiths associate with death is a subset of 

the uncertainty or fear nearly all humans associate with it.  

Thus, Beauchamp’s ahistorical religious critique can be 

harmonized with Crawford’s historical approach by 

interpreting the basis of the dying-declaration exception 

within the broader psychological framework.  

  

b. Revenge and other 

motivations to 

accuse falsely. 

 

 Beauchamp’s second reliability contention is that a 

dying person could be motivated by revenge or other base 

motives to falsely accuse another person of his murder.  

Therefore, he concludes, dying declarations are not 

inherently reliable.  Beauchamp’s Brief at 14.   

Beauchamp does not go so far as to argue that this 

possibility makes all dying declarations inherently 

suspect.  Therefore, the State will limit its response to the 

notion that dying people are sometimes motivated by 

revenge or related emotions to make false accusations.   

 

 Dying-declaration testimony, like any other 

evidence, is subject to impeachment.  See Wis. Stat. 

§ 908.06 (“credibility of the declarant may be attacked”); 

Carver v. United States, 164 U.S. 694, 607 (1897); 

Werner v. State, 189 Wis. 26, 39-40, 206 N.W. 898 

(1926); accord State v. Morrow, 731 N.W.2d 558, 563 

(Neb. 2007).
7
  Under § 908.06, the defendant may 

introduce any germane impeachment evidence to establish 

the declarant’s motive for making a false accusation and 

his likelihood of doing so.  Even “inconsistent hearsay 

                                              
 

7
Disapproved on other grounds, State v. McCulloch, 742 

N.W.2d 727 (Neb. 2007). 
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statements that tend to impeach a dying declaration are 

admissible.”  Wis. Stat. § 908.045, Jud. Council Comm. 

Note to Subdivision (3), (1974).  The declarant’s veracity 

can be questioned during closing argument.  See 

Lenarchick, 74 Wis. 2d at 457.   

 

 The fact that a specific dying declaration might be 

attributable to the victim’s desire to stain his enemy or 

clear his friend does not mean that dying declarations are 

per se barred by the Confrontation Clause.  Instead, they 

are constitutionally admissible but subject to 

impeachment.  In the circuit court, Beauchamp made no 

effort to impeach Somerville’s statement that he had been 

shot by “Big Head Marvin” (44:8).  At no point has 

Beauchamp ever suggested that Somerville had a grudge 

against him, or any other motive to make a false 

accusation.  Beauchamp forfeited the opportunity to 

impeach Somerville’s identification with evidence that 

Somerville had a malicious reason for naming 

Beauchamp. 

 

c. Perception. 

 

 Beauchamp’s final reliability argument is that, even 

if sincere, a dying declarant’s identification of his killer is 

suspect because of “the organic changes attendant to 

traumatic injuries that can affect the brain and the victim’s 

abilities to accurately perceive, recall, and recount what 

has occurred.”  Beauchamp’s Brief at 14.  Beauchamp 

supports this statement by citing a law review article.  

That is inadequate. 

 

 At trial, Beauchamp could have impeached 

Somerville’s statements on medical grounds just as he 

could have impeached them on malice grounds.  But, 

again, he forfeited his opportunity to do so.  Beauchamp 

could have questioned EMT Coleman or the emergency 

room doctor who examined Somerville about Somerville’s 

mental status and level of awareness at the time he made 
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the dying declarations to Coleman and Young.  He did 

not.  Significantly, Beauchamp has never suggested that 

Somerville’s mental ability to identify his attacker was 

actually impaired. 

 

 Similarly, Beauchamp offered no trial evidence to 

support his general theory about the perceptive abilities of 

a person suffering the aftermath of a traumatic injury.  He 

could have called a scientific expert to testify about a 

gunshot victim’s ability to identify his attacker, but he did 

not.  Expert evidence would have been necessary, because 

Beauchamp’s claim is not within the “common 

knowledge” of the fact-finder.  Cf. State v. Shomberg, 

2006 WI 9, ¶17 nn.7-8, 288 Wis. 2d 1, 709 N.W.2d 370 

(where fact-finding judge had reviewed expert’s report 

about the problems of eyewitness testimony, expert 

testimony was unnecessary).  Again, Beauchamp forfeited 

the opportunity to develop this evidence. 

 

 As explained in the religion section, in some cases 

it may be appropriate to present such evidence on appeal.  

See, e.g., Dubose, 285 Wis. 2d 143, ¶¶29-30; State v. 

Dubose, Case No. 2003AP1690-CR, Petitioner’s Brief at 

18-28.  Unlike Dubose, Beauchamp cites no scientific 

evidence in his appellate brief about the impact of a 

traumatic injury on a victim’s perception of the source of 

his injury.  The court should not credit his unsupported 

assertion of scientific fact.
8
 

 

d. Conclusion of reliability 

section. 

 

 Beauchamp asks this court to abandon a rule of law 

recognized by the courts of this nation and State since 

                                              
 

8
Beauchamp cites Dubose for the proposition that eyewitness 

identification is “hopelessly unreliable.”  Beauchamp’s Brief at 18.  

Dubose concerned the unreliability of eyewitness identification at 

police-organized lineups.  Dubose, 285 Wis. 2d 143. ¶28-30.  The 

Dubose insight does not apply where, as here, the declarant 

identified by name his assailant, whom he knew personally (44:8).  
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their respective foundings.  He seeks a ruling that 

unconfronted dying-declaration hearsay is inadmissible in 

a criminal trial because it is based on “antiquated” 

religious beliefs and is unreliable.  The State has shown 

that Beauchamp has failed to adequately support either his 

religion argument or his perception argument.  It has also 

shown that Beauchamp could have impeached 

Somerville’s dying declarations at trial with evidence of 

malice, bias, or lack of mental capacity, but did not.  For 

all these reasons, Beauchamp’s reliability argument must 

be rejected. 

 

3. Beauchamp’s Other 

Arguments. 

 

 In a separate subsection, Beauchamp cites State v. 

Picotte, 2003 WI 42, 261 Wis. 2d 249, 661 N.W.2d 381, 

and State v. Hobson, 218 Wis. 2d 350, 577 N.W.2d 825 

(1998), and asks this court to use its inherent authority to 

abrogate obsolete common law rules and eliminate the 

dying-declaration exception to the Confrontation Clause.  

The State has shown that Beauchamp’s critique of the 

exception is premised on factual assumptions supported 

by no evidence.  For that reason, the case is clearly 

distinguishable from Picotte and Hobson, in which the 

grounds for abrogation were clearly supported. 

 

 Picotte abrogated the thirteenth-century year-and-a-

day rule.  The rule’s first justification, the difficulty of 

establishing the cause of a death occurring long after the 

crime, was antiquated due to medical advances in the 

ensuing seven hundred years.  Picotte, 261 Wis. 2d 249, 

¶¶31, 34.  The second justification, based on the medieval 

jury’s fact-finding function, had been superseded by 

modern American criminal procedure and evidence law.  

Id. at ¶¶32, 34.  The third concern, protection against 

capital punishment, was legally irrelevant in Wisconsin.  

Id. at ¶¶33-34.  Thus, the court abrogated the rule because 
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its justifications were undeniably outdated as a factual 

matter, and/or irrelevant as a legal matter. 

 

 In Hobson, the court abrogated the right to forcibly 

resist an unlawful arrest.  The right was historically 

justified by harms associated with wrongful 

imprisonment.  Hobson, 218 Wis. 2d at 373-74.  But, by 

1998, jails were no longer disease-ridden, bail was 

available, prompt arraignment and determination of 

probable cause were mandatory, every accused had the 

right to counsel, exclusionary rules prohibited the use of 

tainted evidence, and unlawful police action was subject 

to discipline and review.  Id. at 374-76.  With the 

exception of sanitary jail conditions, this catalogue of 

historical changes was exclusively law-based, and 

supported by citations to legal authority.  See id.   

 

 As his final point, Beauchamp observes that a 

single statement can be characterized as either a dying 

declaration or an excited utterance.  He assumes that an 

unconfronted excited utterance would be constitutionally 

inadmissible, and argues that it is illogical as a policy 

matter to admit such a statement as a dying declaration.  

Beauchamp’s Brief at 18.  But evidence is often 

admissible on one ground and not another.  See Wis. Stat. 

§ 901.06.  Indeed, the common law dying-declaration 

exception was used to admit unconfronted statements that 

were inadmissible under the so-called Marian statutes.  

See, e.g., Woodcock, 168 Eng. Rep. 352. 

 

 In sum, Beauchamp’s additional arguments do not 

warrant the abrogation of the dying-declaration exception 

to the Confrontation Clause. 

 

D. Harmless Error. 

 

 Any conceivable error here was harmless.  See 

State v. Searcy, 2006 WI App 8, ¶58, 288 Wis. 2d 804, 

709 N.W.2d 497.  The State called fifteen witnesses to 
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prove Beauchamp’s guilt. William Stone
9
 testified that 

Beauchamp admitted to shooting Somerville (46:59-63); 

Dominique Brown and Shaniya Brookshire (whose 

statements will be discussed in detail below), identified 

Beauchamp as the shooter (46:121-26; 47:68-75); and 

Jerrod Logan, the water seller who watched the shooting 

from the Sherman Boulevard median, substantially 

corroborated Brown and Brookshire’s statements (48:25-

34).  Taken together, this evidence shows beyond a 

reasonable doubt that a rational jury would have convicted 

Beauchamp without Somerville’s statements.  

 

III. THE STATEMENT TO EMT 

COLEMAN WAS ADMISSIBLE 

UNDER DAVIS V. WASHINGTON 

AND OHIO V. ROBERTS 

BECAUSE IT WAS NON-

TESTIMONIAL. 

 

 Somerville’s statement to EMT Coleman is 

admissible on the alternative ground that it was a non-

testimonial excited utterance, which does not violate 

Crawford.
10

  Although this argument was not considered 

by the trial court, this court “may review the record to 

determine if a statement is admissible under a particular 

hearsay exception even though the trial court did not 

admit the statement on that basis.”  State v. Kutz, 2003 WI 

App, ¶33, 267 Wis. 2d 531,671 N.W.2d 660.   

 

 Crawford did not definitively define “testimonial.”  

Instead, it described three “formulations of [the] core class 

of ‘testimonial’ statements”: (1) “‘ex parte in-court 

testimony or its functional equivalent’”; (2) “extrajudicial 

                                              
 

9
Beauchamp’s update on Stone’s status, see Beauchamp’s 

Brief at 6 n.2, is improper and should be ignored.  See Jenkins v. 

Sabourin, 104 Wis. 2d 309, 313-14, 311 N.W.2d 600 (1981). 

  

 
10

In the court of appeals, the State assumed, but did not 

concede, that the statement was testimonial.  State’s Court of 

Appeals Brief at 12 n.5.  
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statements … contained in formalized testimonial 

materials”; and (3) statements “made under circumstances 

which would lead an objective witness reasonably to 

believe that the statement would be available for use at a 

later trial.”  Crawford, 541 U.S. at 51-52, quoted and 

adopted in Manuel, 281 Wis. 2d 554, ¶¶37-38.  Whether 

the declarant intended his statement to be testimonial is 

evaluated objectively.  See State v. Jensen, 2007 WI 26, 

¶25, 299 Wis. 2d 267, 727 N.W.2d 518. 

 

 In Davis v. Washington, 547 U.S. 813 (2006), the 

Court held that a victim’s statements to a 911 operator 

were Confrontation Clause.  The victim described an 

assault by her ex-boyfriend either while it was taking 

place or immediately thereafter.  Id. at 817-18.  The Court 

concluded:  “Statements are nontestimonial when made in 

the course of police interrogation under circumstances 

objectively indicating that the primary purpose of the 

interrogation is to enable police assistance to meet an 

ongoing emergency.”  Id. at 822.  The victim “was not 

acting as a witness; she was not testifying.  What she said 

was not ‘a weaker substitute for live testimony’ at trial.”  

Id. at 828 (citation omitted).  “No ‘witness’ goes into 

court to proclaim an emergency and seek help.”  Id.   

[T]he nature of what was asked and answered … 

viewed objectively, was such that the elicited 

statements were necessary to be able to resolve the 

present emergency, rather than simply to learn (as in 

Crawford) what had happened in the past.  That is 

true even of the operator’s effort to establish the 

identity of the assailant, so that the dispatched 

officers might know whether they would be 

encountering a violent felon.   

Id. at 827. 

 

 Since Davis, numerous courts have applied this 

reasoning to victim statements to first responders.  See, 

e.g., United States v. Clemmons, 461 F.3d 1057, 1058-61 

(8th Cir. 2006); People v. Osorio, 81 Cal.Rptr.3d 167, 

175-76 (Cal. App. 2008); Sanford v. State, 695 S.E.2d 

579, 584 (Ga. 2010); Wright v. State, 916 N.E.2d 269, 
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276-77 (Ind. App. 2009): Head v. State, 912 A.2d 1, 11-12 

(Md. App. 2007); Harkins, 143 P.3d at 715; Clark v. 

State, 282 S.W.3d 924, 931-32 (Tex. App. 2009), writ of 

habeas corpus granted on other grounds, 2010 WL 

1882003 (May 12, 2010).  

  

 These cases hold that the victim’s statement, 

including the identification of the assailant, is non-

testimonial when the statement’s primary purpose is to 

obtain assistance to meet an ongoing emergency.  See 

Clemmons, 461 F.3d at 1058-61; Osorio, 81 Cal.Rptr.3d at 

176 (police sergeant “obtained just enough information 

from [victim] to warn the other officers to be on the 

lookout for the attacker”); Sanford 695 S.E.2d at 582-84; 

Wright, 916 N.E.2d at 277 (“To the extent [officer’s] 

inquiry into the perpetrator’s identity is claimed to be 

investigatory, such inquiries have been deemed necessary 

to resolve situations … where it is imperative that 

dispatched officers know they might be encountering a 

violent felon.”); Head, 912 A.2d at 11-12; Harkins, 143 

P.3d at 715 (while “assailant’s name was not likely 

necessary to assist [victim] medically, that information 

could be used by police to prevent further harm”); Clark, 

282 S.W.3d at 931-32. 

 

 The Michigan Supreme Court reached a different 

conclusion in People v. Bryant, 768 N.W.2d 65 (Mich. 

2009), cert. granted, 130 S.Ct 1685 (2010).  In Bryant, the 

victim told the officers who arrived on the scene that the 

defendant had shot him.  Id. at 135-36.  The court found 

that Davis was inapposite and that the statement was 

testimonial.  “[U]nlike in Davis, this victim was 

describing past events, rather than describing a criminal 

episode as it was unfolding, and, unlike in Davis, this 

victim was away from defendant and the crime scene, and 

was in the protection of five police officers.”  Id. at 75.  

Furthermore, the police sought—and the victim 

provided—information about past acts, not present 

circumstances.  Id.  
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 The Supreme Court granted Michigan’s certiorari 

petition.  Thus, the Court will decide this term whether the 

Michigan Supreme Court or the non-Michigan courts have 

correctly interpreted the ongoing emergency doctrine. 

 

 Under the non-Michigan cases cited above, 

Somerville’s statement to Coleman when Coleman arrived 

on the scene was not testimonial under Davis.  Somerville 

told Coleman about the circumstances leading up to the 

shooting, and identified “Big Head Marvin” as the shooter 

(44:8).   

 

 The statement was admissible under the excited 

utterance exception to the hearsay rule.  When speaking to 

Coleman, Somerville 

was describing a startling event—his encounter with 

[Beauchamp], during which he claimed that he was 

[shot]….  [Somerville] spoke with [Coleman] only a 

few minutes after the event occurred.  According to 

[Coleman], [Somerville] was visibly upset and 

bleeding.  Therefore, it is reasonable to conclude that 

[Somerville] made the statement while “under the 

stress of excitement caused by the event….”  Wis. 

Stat. § 908.03(2).  

State v. Mayo, 2007 WI 78, ¶54, 301 Wis. 2d 642, 634 

N.W.2d 115. 

 

 A nontestimonial hearsay statement is subject to 

the pre-Crawford confrontation analysis of Roberts.  See 

Searcy, 288 Wis. 2d 804, ¶45.  Under Roberts, an 

unconfronted statement is admissible at a criminal trial if 

the declarant is unavailable and “the out-of-court 

statement bore adequate indicia of reliability.”  Id. at ¶43.  

A statement that falls within “a firmly rooted hearsay 

exception” bears adequate indicia of reliability.  Id.  An 

“excited utterance” falls within “a firmly rooted hearsay 

exception” and is thus admissible under Roberts.  Id. at 

¶56. 

 

 If the Supreme Court reverses the Michigan 

Supreme Court’s decision in Bryant, Somerville’s 
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unconfronted statement to Coleman is a nontestimonial 

statement admissible under Davis and Roberts. 

 

IV. THE STATE’S USE OF PRIOR 

INCONSISTENT STATEMENTS 

BY TWO OF ITS WITNESSES DID 

NOT VIOLATE BEAUCHAMP’S 

DUE PROCESS RIGHTS. 

A. Facts. 

 

 Dominique Brown was Beauchamp’s girlfriend at 

the time of Somerville’s death (47:12-13).  She was at 

3939 North Sherman Boulevard on the morning of June 

16, 2006, when the shooting took place (2:1; 47:14-17).  

She gave one or two oral statements to officers on the 

scene (47:25, 28-29).  That afternoon, she was questioned 

at the Police Administration Building in Milwaukee, and 

apparently told officers that Beauchamp was not the 

shooter (41:52-55). 

 

 Detective Thomas Fischer interviewed Brown the 

next morning (2:2).  Brown received Miranda warnings
11

 

(41:53).  Brown told Fischer that she was at 3939 North 

Sherman Boulevard on the morning of June 16, and saw 

Beauchamp and Somerville arguing outside of the house 

(2:2).  She heard Beauchamp say “‘you got a problem 

with her?’”, to which Somerville responded “‘what nigga?  

You got a pistol’” (id.).  At that point, Brown walked 

around the house to where the men were standing five feet 

apart.  She saw Beauchamp raise his right arm towards 

Somerville holding what appeared to be a gun (id.).  Then 

“[s]he observed the defendant shoot once into the body of 

Mr. Somerville at which point Mr. Somerville doubled 

over and grabbed at his stomach area” (id.).  Brown ran to 

a neighbor’s house; as she ran she heard more gunshots 

                                              

 
11

 Miranda v. Arizona, 384 U.S. 436 (1966). 
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(id.).
12

  Brown told Fischer that she had lied about 

Beauchamp’s involvement the night before because 

Beauchamp had called her earlier in the day and told her 

to keep her “‘mouth shut’” (47:69-70). 

 

 At the preliminary hearing, Brown testified that she 

didn’t see Beauchamp shoot Somerville (41:36).  The 

State showed her a transcribed copy of her June 17 

statement to Detective Fischer (41:37).  Brown admitted 

that she initialed each page of the statement, signed it, and 

signed assurances that it was a “true and correct” 

statement given “with no threats or no promises” (41:37).  

Nevertheless, Brown contended that the parts of the 

statement where she accused Beauchamp were not true 

(41:49-50).  She denied hearing Beauchamp talk to 

Somerville, seeing Somerville double over and grab his 

stomach, or telling Shaniya Brookshire that she saw 

Beauchamp shoot Somerville (41:54-55).  Brown said she 

fingered Beauchamp only “after they told me if I didn’t 

tell them what they wanted to hear that he wouldn’t let me 

go, I would be charged with murder because I was there” 

(41:38).  Alternatively, Brown said that she lied because 

the police threatened to charge her with obstruction 

(41:44).   

 

 Brown testified at trial (47:11-66).  Again, she 

claimed the assertions in her June 17 statement 

inculpating Beauchamp were false and the result of police 

intimidation (47:24-38).  With respect to many of the 

assertions, she claimed either that she did not remember 

making the statements to Fischer or did not remember 

whether the statements were factually accurate (id.).   

 

 Without objection, Brown’s transcribed June 17 

statement was read into evidence (47:68-75).   

 

 Shaniya Brookshire lived at 3939 North Sherman 

Boulevard, and was present when Somerville was shot 

                                              
 

12
This summary of Brown’s statement to Fischer is taken 

from the criminal complaint (2:2).  It is consistent with the statement 

she gave to Fischer as read into the record at trial (47:69-75). 
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(2:2).  Somerville was dating Brookshire’s sister Dalynn 

at the time of the shooting (id.). 

 

 On June 16, 2006, Detective Mark Walton 

interviewed Brookshire for the first time; she did not 

implicate Beauchamp in Somerville’s murder then (46:97, 

99; 47:6).  Brookshire gave Walton a second statement 

later that day (46:99-100).   

 

 Walton and Detective Kent Corbett interviewed 

Brookshire a third time on June 17 (46:99).  At the third 

interview, Brookshire told the officers that on the morning 

of June 16, Somerville came to Brookshire’s house 

looking for Dalynn (2:2).  Outside of the house, 

Brookshire met Brown who told her that Beauchamp was 

“‘hiding in the bushes on the side of the house and he has 

a gun’” (2:2).  Brookshire saw Beauchamp walk around 

the house towards Somerville.  She heard Beauchamp say, 

“‘what’s up b?  You got a problem with her?’”, to which 

Somerville responded, “‘nah, the bitch got a problem with 

me.  Oh, you got a gun.  Oh, you’re going to shoot me.  

Shoot me then’” (id.).  Brookshire immediately heard four 

or five gunshots, and, with Brown, ran to the back of the 

house (id.).  Brown told Brookshire that Marvin had shot 

Byron, that she had seen blood, and that Brookshire 

should not tell the police that Marvin did it (2:2-3).  

Brookshire knew that Brown wanted her silence because 

“‘she loves [Beauchamp] and did not want him to get into 

trouble’” (2:3).
13

  

 

 Like Brown, Brookshire changed her story at the 

preliminary hearing.  At first, she claimed that she did not 

lie to the police when she spoke to them (41:10).  She 

recalled telling the police that she saw Beauchamp 

walking around the house towards Somerville, but denied 

that she ever saw him (41:11).  She said that she never 

saw Beauchamp near the house until after the shooting 

and did not know that he was in the area before the 

                                              
 

13
This summary of Brookshire’s June 17 statement is taken 

from the criminal complaint (2:2-3).  It is consistent with Detective 

Walton’s summary of that statement at trial (46:121-26).  
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shooting (41:8-9).  She admitted telling the police that she 

saw Beauchamp going towards Somerville with his arm 

down at his side and behind his leg as if he were 

concealing a gun, but now said that was a lie (41:11-12).   

I told the detectives that because they asked me a 

whole bunch of questions, and they really didn’t 

believe what I was saying.  They told me that my 

cousin said some things to them, and I was just 

trying to get out of there because I was very afraid 

and very, very nervous. 

(41:12).  Next, she admitted that Brown told her that 

Beauchamp was on the side of the house with a gun, but 

insisted that she did not see him with a gun herself (41:12-

14).   

 

 Brookshire maintained that she heard Somerville 

say to someone “you got a gun, you going to shoot me, 

shoot me then,” but denied hearing Beauchamp say 

anything to Somerville (41:13-14).  She denied that she 

had ever told the police that she heard Beauchamp—or 

anyone else—speak to Somerville (41:14).  The State 

showed her the transcribed copy of the statement she 

made to the detectives, which she acknowledged she had 

signed and initialed (41:14-16).  The State again asked her 

if she had heard Beauchamp speak to Somerville (41:17).  

She insisted that she never heard Beauchamp say 

anything. 

The detectives, before I even went downtown, told 

me he said that.  They asked me if he said any of 

those things and I said no … no.  Before I went 

downtown I’m saying.  When I got downtown, this 

was on the 17th, then they told me some things that 

Nikki [Brown] had said, and they told me if I didn’t 

tell them—basically if I didn’t tell them that I saw 

the shooter, then I would be in trouble.  But I didn’t 

see him until afterward. 

(41:18-19). 

 

 Brookshire said that everything she said in her June 

17 statement to the police was accurate except the parts 
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that implicated Beauchamp (41:22).  However, she did 

agree that Brown had told her that Beauchamp had shot 

Somerville and that Brown didn’t want Brookshire to tell 

that to the police (41:25-26). 

 

 Brookshire testified at trial.  Again, she denied that 

she heard Beauchamp or anyone else speak to Somerville 

before Somerville was shot (46:82-83).  She admitted that 

she saw a man she thought was Beauchamp run through a 

nearby alley after the shooting (46:85).  She admitted 

telling the police that Brown told her that Beauchamp was 

hiding in the bushes with a gun, but denied that Brown 

actually said that (46:87-88).  She testified that she did not 

recall telling the detectives that Brown told her that 

Beauchamp shot Somerville (46:89).  She also failed to 

recall telling the detectives that Brown told her not to tell 

the police that Beauchamp shot Somerville (46:114).  

However, she testified that Brown told her that she saw 

blood and didn’t want Beauchamp to get into trouble 

(46:115-16).  Brookshire did not recall telling the 

detectives in her second statement that she had lied in her 

first statement about who shot Somerville because she was 

covering up for Beauchamp and trying to keep Brown out 

of trouble (46:97). 

 

 Without objection, Detective Walton testified about 

Brookshire’s June 17 statement in which she inculpated 

Beauchamp (46:121-26). 

 

B. Legal Principles. 

 

 A prior inconsistent statement is not hearsay, and is 

admissible as substantive evidence provided the declarant 

testifies at trial and the statement is inconsistent with the 

declarant’s testimony.  Wis. Stat. § 908.01(4)(a).  

Generally, a prior inconsistent oral statement made by a 

witness to a police officer is subject to Crawford.  State v. 

Nelis, 2007 WI 58, ¶¶42-43, 300 Wis. 2d 415, 733 

N.W.2d 619.  Crawford is satisfied where the declarant 
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testifies at trial and the defendant has the opportunity to 

cross-examine her about her statements to the police.  See 

id. at ¶46; see also State v. Rockette, 2006 WI App 103, 

¶26, 294 Wis. 2d 611, 718 N.W.2d 269.   

 

 This court has explained “that the due process 

elements of confrontation are satisfied when the declarant 

is present and subject to cross-examination.”  Robinson v. 

State, 102 Wis. 2d 343, 349, 306 N.W.2d 668 (1981); 

accord Vogel v. State, 96 Wis. 2d 372, 387, 291 N.W.2d 

838 (1980) (“we perceive both of these arguments as 

simply slight variations of the same central theme”); 

Lenarchick, 74 Wis. 2d at 438-41 (“no due-process 

problem” where all witnesses “produced in court” and no 

attempt “made to introduce testimony, the declarant of 

which was unavailable”) . 

 

 In Vogel v. Percy, 691 F.2d 843, 846-47 (7th Cir. 

1982) (hereinafter, “Percy”), the Seventh Circuit adopted 

a five-factor test from United States v. Leslie, 542 F.2d 

285, 290-91 (5th Cir. 1976), to determine whether the 

admission of a prior inconsistent statement violates a 

defendant’s due process rights.  In Ticey v. Peters, 8 F.3d 

498 (7th Cir. 1993), the court explained that Percy 

provided “guidelines” and “a framework by which 

reliability of out-of-court statements is assessed,” not “a 

litmus test for the admissibility (and reliability) of a prior 

unsworn inconsistent statement.”  Id. at 501-02.  After 

nearly thirty years, Percy has never been accepted in a 

published Wisconsin appellate decision.  Thus, the courts 

below are not bound by Percy.  See State v. Mechtel, 176 

Wis. 2d 87, 94, 499 N.W.2d 662 (1993) (collecting cases). 

 

 A claim of error, even on constitutional grounds, 

“will be deemed waived unless timely raised in the trial 

court.”  State v. Gove, 148 Wis. 2d 936, 941, 437 N.W.2d 

218 (1989).  Forfeited errors may be reviewed on appeal 

under the “plain error” or “ineffective assistance of 

counsel” doctrines.  
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 The “plain error” doctrine permits appellate 

consideration of unobjected-to errors that affected the 

defendant’s substantial rights.  Virgil, 84 Wis. 2d at 189.  

Such error must be “fundamental, obvious, and 

substantial.”  State v. Jorgensen, 2008 WI 60, ¶20, 310 

Wis. 2d 138, 754 N.W.2d 77.  The defendant bears the 

burden of showing that the error is “fundamental, obvious, 

and substantial.”  Id. at ¶23.  If the defendant makes this 

showing, the burden then shifts to the State to prove that 

the error was harmless beyond a reasonable doubt.  Id.  

 

 A defendant claiming ineffective assistance of trial 

counsel must show both that counsel’s performance was 

deficient and that this deficiency prejudiced the defense.  

See Strickland v. Washington, 466 U.S. 668 (1984).  The 

court need not address both prongs of Strickland if there is 

an insufficient showing on either one.  Manuel, 281 Wis. 

2d 554, ¶72.  Relief “should be limited to situations where 

the law or duty is clear such that reasonable counsel 

should know enough to raise the issue.”  State v. 

McMahon, 186 Wis. 2d 68, 85, 519 N.W.2d 621 (Ct. App. 

1994).  A postconviction “Machner hearing” is a 

prerequisite to appellate review; an appellate court may 

not conclude that counsel was ineffective without a 

Machner hearing.  State v. Curtis, 218 Wis. 2d 550, 554, 

582 N.W.2d 409 (Ct. App. 1998) (explaining State v. 

Machner, 92 Wis. 2d 797, 804, 285 N.W.2d 905 (Ct. App. 

1979)).  Appellate review is mixed.  The circuit court’s 

findings of fact will be upheld unless clearly erroneous; 

deficiency and prejudice are questions of law reviewed de 

novo.  Mayo, 301 Wis. 2d 642, ¶32. 

 

C. Analysis. 

 

 Relying exclusively on the Seventh Circuit’s Percy 

opinion, Beauchamp argues that the admission of Brown’s 

and Brookshire’s prior inconsistent statements as 

substantive evidence violated his due process rights.  

Percy is not the law in Wisconsin.  See Mechtel, 176 Wis. 
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2d at 94.  Instead, this court recognizes that “due process 

elements of confrontation are satisfied when the declarant 

is present and subject to cross-examination.”  See, e.g., 

Robinson, 102 Wis. 2d at 349.  The use of a prior 

inconsistent statement of a witness who is available for 

cross-examination at trial does not violate a criminal 

defendant’s confrontation rights under Crawford.  See 

Nelis, 300 Wis. 2d 415, ¶26.  Thus, the Brown and 

Brookshire statements are admissible under both the 

Confrontation Clause and the Due Process Clause.  See 

id.; Robinson, 102 Wis. 2d at 349.  

 

 Brown and Brookshire gave statements to the 

police on the day after Somerville’s death (2:2-3).  The 

State learned at the preliminary hearing that they were 

recanting the portions of those statements implicating 

Beauchamp (41:10-22, 36-55).  They reiterated their 

preliminary hearing testimony at trial (46:82-89, 115-16; 

47:24-38).  Thus, their trial testimony was inconsistent 

with their prior statements.  Accordingly, their prior 

inconsistent statements were admissible as substantive 

evidence under Wis. Stat. § 908.01(4)(a).  Because both 

women were available for cross-examination—and were 

cross-examined—Nelis, Crawford, and Robinson were 

also satisfied.   

 

 Moreover, the admission of Brown’s and 

Brookshire’s statements satisfied the Percy test.  The 

Percy guidelines permit the use of prior inconsistent 

statements as substantive evidence if: 

(1) the declarant was available for cross-

examination; (2) the statement was made shortly 

after the events related and was transcribed 

promptly; (3) the declarant knowingly and 

voluntarily waived the right to remain silent; (4) the 

declarant admitted making the statement; and (5) 

there was some corroboration of the statement’s 

reliability. 

Percy, 691 F.2d at 846-47.   
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 Beauchamp concedes that the first and fourth 

factors are satisfied.  Beauchamp’s Brief at 23.  Notably, 

with respect to the fourth guideline, Brown and 

Brookshire admitted making the inculpatory statements 

and admitted that the statements were true except where 

they accused Beauchamp (41:22, 49-50). 

 

 The second guideline is satisfied because the 

statements were made and transcribed one day after the 

homicide.  See Johnson v. Washington, 119 F.3d 513, 519 

(7th Cir. 1997) (statement made three weeks after event 

satisfies Percy); Percy, 691 F.2d at 847 (statement made 

and transcribed one day after event satisfies test).  The 

purpose of the promptness test is to reduce “[t]he 

opportunity for fabrication and concomitant problems of 

reliability.”  Id.  The fact that Brown was in a jail cell the 

night before her third statement (41:52-53), while 

Brookshire was at home (46:100), makes a joint 

fabrication of their inculpatory statements unlikely.  Thus, 

the timing of the inculpatory statements satisfies both the 

letter and the spirit of Percy. 

 

 Beauchamp resists this simple conclusion by 

observing that the women had each made two other 

statements before they made the inculpatory statements.  

Beauchamp’s Brief at 21.  Beauchamp implies that the 

earlier statements were more reliable and perhaps 

consistent with the women’s trial testimony, and that the 

third statements were “influence[d].”  Id. At trial, 

Beauchamp could have questioned the women more 

clearly about their initial, purportedly exculpatory, 

statements, and developed his coercion theory more fully.  

Thus, the earlier statements notwithstanding, the second 

prong of Percy is satisfied. 

 

 The third guideline requires a valid Miranda 

waiver by the witness before she makes the statement.  

Brown did waive her rights after receiving Miranda 

warnings (47:68).  Brookshire was never in custody, so 

the Miranda requirement is simply inapplicable to her 

statement.  
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 Beauchamp seems to argue that the Miranda factor 

weighs against the State both because Brookshire never 

had Miranda warnings to waive, and because Brown made 

two non-custodial statements before receiving Miranda 

warnings (47:25, 28-29).  Beauchamp’s Brief at 22.  But 

the existence of these non-custodial statements does not 

weigh against the State.  The core concern of the third 

factor is custodial statements made by a declarant who is 

also a suspect, typically an accomplice.  See Johnson, 119 

F.3d 513; Percy, 691 F.2d 843; Leslie, 542 F.2d at 290-91; 

7 Daniel D. Blinka, Wisconsin Practice Series: Wisconsin 

Evidence § 801.401 at 675-76 n.2.  The third factor is 

inapplicable when the declarant was the victim of the 

crime.  See Ticey, 8 F.3d at 503.  It should likewise be 

inapplicable where, as here, the declarant is being 

interviewed as a witness to the crime. 

 

 The final Percy guideline asks whether other 

evidence provides “some corroboration of the statement’s 

reliability.”  Percy, 691 F.2d at 847.  It does not, as 

Beauchamp implies, demand full corroboration of the 

statement in all its particulars.  Here, evidence 

corroborating the statements was supplied by William 

Stone, who testified that Beauchamp admitted the 

shooting (46:59-63); Somerville’s dying declarations 

(48:47, 75-76); Brookshire’s probable sighting of 

Beauchamp running through a nearby alley immediately 

after the shooting (46:84-85); and the testimony of the 

water boy, Jerrod Logan.  Logan confirmed many of the 

details in the women’s June 17 statements describing their 

own movements around the 3939 North Sherman property 

at the time of the shooting as well as the behavior of 

Beauchamp and Somerville (48:25-41).  “In addition, the 

fact that [both] statements are quite similar is some 

evidence of reliability, at least where the statements are 

made very soon after arrest and before the declarants are 

able to agree on one version.”  Leslie, 542 F.2d at 290-91. 

 

 Further corroboration was provided by the sheer 

implausibility of each witness’s attempt to distance herself 

from her inculpatory statement.   
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 When she first spoke to the police, Brown did not 

identify Beauchamp as the shooter.  She testified that she 

changed her story on June 17 because of police 

coercion—they wanted her to say that Beauchamp shot 

Somerville (41:40).  With this explanation in mind, the 

prosecutor questioned Brown about the allegation in her 

June 17 statement that she had originally lied to the 

detectives because after the shooting, “Marvin called her 

aunt’s home and told her, quote, keep your mouth shut” 

(41:43-44).  The prosecutor asked Brown if that 

explanation was a lie and if she included it in her June 17 

statement because that’s what the police told her to say.  

Brown said she lied when she said Beauchamp threatened 

her, but gave no reason for that lie (41:44, 46).  Brown 

further claimed that she lied when she told the police she 

was scared of Beauchamp because of the threat (41:47).  

She explained that she fingered Beauchamp because she 

was worried about being charged in the case herself.  The 

prosecutor asked:  “And you said, the best way to get out 

of jail was to lie to the police and stick this murder on my 

boyfriend?” (41:48).  Brown answered:  “Yes” (id.).   

 

 For her part, Brookshire implausibly maintained 

that she could clearly hear Somerville’s final words to the 

man who shot him, but did not see the shooter or hear 

what he said to Somerville (46:82-83).  At trial, she 

claimed that she changed her statement from one that was 

silent about Beauchamp to one that inculpated him in 

order to tell the police what they wanted to hear.  

Brookshire said the police told her that Brown had made a 

statement, and she tried to match that statement (46:111).  

With that in mind, the prosecutor asked Brookshire about 

the allegation in her June 17 statement that Brown told her 

that Beauchamp was hiding in the bushes with a gun.  

Brookshire admitted that she told the police that story, but 

claimed that it was false (46:87-88).  Recalling 

Brookshire’s claim that she was just trying to match 

Brown’s statement, the prosecutor asked her if she told the 

police the gun-in-the-bushes story because it was in 

Brown’s statement (46:112-13).  Brookshire could not 

recall (46:113).  In fact, there was no such allegation in 
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Brown’s statement (47:68-74).  As a further twist, 

Brookshire testified at the preliminary hearing that Brown 

had told her that Beauchamp was in the bushes with a gun 

(41:12-14). 

 

 Beauchamp forfeited the Percy issue.  Therefore, as 

the court of appeals found, the alleged error must be 

reviewed either for “plain error” or ineffective assistance 

of counsel. 

 

 The Brown and Brookshire statements were 

admissible under Nelis, Crawford, and Robinson.  

Therefore, there was no error here, plain or otherwise.  

Beauchamp premises error on the circuit court’s failure to 

exclude evidence on the basis of a non-binding Seventh 

Circuit opinion.  The State knows of no case where plain 

error has been found on the ground that the circuit court 

failed, sua sponte, to apply non-binding precedent.  Such 

an “error” cannot be “fundamental, obvious, and 

substantial.”  Jorgensen 310 Wis. 2d 138, ¶23.   

 

 For the same reason, Beauchamp has failed to show 

that he received ineffective assistance of counsel.  Since 

the statements were admissible under Nelis, Crawford, 

Robinson, and, indeed, the non-binding Percy, trial 

counsel did not perform deficiently and did not provide 

ineffective assistance by failing to make a Percy 

objection.  Furthermore, trial counsel could not have 

performed deficiently for failing to interpose a Percy 

objection.  Since Percy is not controlling law in 

Wisconsin, she had no clear duty to raise it.  See 

McMahon, 186 Wis. 2d at 85. 

 

 In sum, the admission of the statements of Brown 

and Brookshire did not violate Beauchamp’s due process 

rights.  There was no error.  The circuit court’s order 

denying Beauchamp’s postconviction motion should be 

affirmed. 
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CONCLUSION 

 

 For the reasons stated herein, the State of 

Wisconsin respectfully requests that this court affirm the 

court of appeals decision affirming the circuit court’s 

judgment and order. 

 

 Dated this 7th day of December, 2010. 

 

 Respectfully submitted, 

 

 J.B. VAN HOLLEN 

 Attorney General 

 

 

 

 MAURA FJ WHELAN 

 Assistant Attorney General 

 State Bar #1027974 
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(608) 266-3859 
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Defendant-Appellant-Petitioner Marvin Beauchamp 

(Beauchamp) hereby provides the following in reply to 

the brief of Plaintiff-Respondent, State of Wisconsin 

(State): 

 

ARGUMENT 

 

I.  THE STATE INCORRECTLY 

 SUMMARIZES  BEAUCHAMP’S DYING 

 DECLARATIONS  ARGUMENTS 

 

In addressing Beauchamp’s arguments 

challenging the continuing constitutional validity of 

the admission of testimonial dying declarations, the 

State erroneously summarizes Beauchamp’s argument.  

Contrary to the State’s response, Beauchamp has not 

argued that unconfronted dying declarations are 

inadmissible because they are based on antiquated 

religious beliefs and are unreliable.  (State’s Brief at 

22).  

 

First, Beauchamp did not contend that 

testimonial dying declarations offend the 

Confrontation Clause because their admission was 

originally based on antiquated religious beliefs.  The 

State expends a great deal of effort addressing the 

religious background and attempting to show that 

Americans do believe in God and the afterlife.  (State’s 

Brief at 14-19).  This discussion, however, is little 

more than a distraction from the issue.   

 

Beauchamp discussed the religious 

underpinnings of the rule at the time of the founding 

only in terms of the history of dying declarations, and 

how the case law shows an evolution of the basis for 

admission of these statements from a religious 

rationale to a necessity rationale.  (Petitioner’s Brief at 

10-12).  This Court need not and should not get 

caught-up in determining whether a religious rationale 

can serve as the policy basis for upholding an 

exception to the Federal or Wisconsin Constitutions.  

As Beauchamp has shown, the religious rationale was 
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simply the justification given at the time of the 

founding for treating this class of statements as 

inherently reliable and admitting them without cross-

examination.  Neither the State nor Beauchamp argue 

that current societal views on religiosity are relevant to 

the question of whether testimonial dying declarations 

are an exception to the Confrontation Clauses of the 

Federal and State Constitutions.  

 

Second, Beauchamp has not argued that dying 

declarations are unreliable. State’s Brief at 19-22.  

Beauchamp does not contend that dying declarations 

as a class are reliable or unreliable; rather, Beauchamp 

has argued that the idea of any type of statement being 

admissible based on inherent reliability is inconsistent 

with Crawford and its rejection of the hearsay 

paradigm of Ohio v. Roberts.  Petitioner’s Brief at 12-

15.   

  

 The State takes issue with several examples 

from case law and commentators cited by Beauchamp 

as reasons why dying declarations generally may not 

be worthy of the inherent reliability bestowed upon 

them.  The State argues that Beauchamp could have 

impeached Somerville’s dying declarations on these 

bases at trial.  (State’s Brief at 19-22).  The State 

misses the point.  These issues undermine the rationale 

that such statements are inherently reliable.  In 

addition, the fact that Wis. Stats. §908.06, would allow 

a defendant to attack the credibility of the dying 

declarant is not sufficient to protect the admission of 

the declaration from Constitutional scrutiny.  The 

credibility of any hearsay declarant can be attacked 

under this rule, yet every other form of testimonial 

hearsay (such as excited utterances, statements of 

recent perception, etc.) is barred by the Confrontation 

Clause where the declarant is unavailable and there has 

been no prior opportunity for cross-examination.  In 

short, if the ability to attack the credibility of the 

hearsay declarant were sufficient to satisfy the 

Confrontation Clause, Crawford would have been 

unnecessary.  
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Beauchamp identified two policies behind the 

admission of dying declarations: (1) that such 

statements were reliable beyond question; and (2) that 

such statements were often the best or only evidence 

concerning the circumstances of the death.  

(Petitioner’s Brief at 17).  Beauchamp argues that 

these considerations no longer support the admission 

of testimonial dying declarations.  (Petitioner’s Brief at 

17-18).  Beauchamp has not argued that testimonial 

dying declarations are inadmissible because of 

antiquated religious beliefs or inherent unreliability.  

The State’s responses to Beauchamp’s actual 

arguments are not persuasive. 

 

II. THE STATE’S HISTORICAL ARGUMENT 

 FOR  ADMISSION BASED ON 

 CRAWFORD IS UNCONVINCING 

 

The State’s central argument follows the 

reasoning employed by nearly every post-Crawford 

court to address the question of dying declarations and 

confrontation: such statements were admitted at the 

time of the founding, so they are not barred by 

confrontation clause.  In sum, the State’s argument is 

this: It was, and so it should be. 

 

The State provides a lengthy string-cite to post-

Crawford cases holding that the confrontation clause 

incorporates the common law exception for dying 

declarations.  (State’s Brief at 9).  Each of these cases, 

however, merely undertakes a superficial historical 

analysis that fails to go beyond the simple question of 

whether the exception was recognized at the founding.   

 

 Crawford did not simply hold, as the State 

suggests, that interpretation and application of the 

Confrontation Clause today is strictly limited to the 

same interpretation and application of the Clause over 

200 years ago.  (State’s Brief at 12-13).  Crawford was 

a repudiation of the hearsay paradigm of Ohio v. 

Roberts, which permitted the admission of 

unconfronted hearsay statements against the accused 

so long as the statements were deemed to be 
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sufficiently reliable in nature.  Crawford at 61-62.  

Crawford undertook a historical approach to resolve 

the textual ambiguity in the phrase “witnesses against” 

within the Clause, and to demonstrate how far 

evidentiary hearsay rules had strayed from core 

principles.  Id at 42; 61-62. (“Where testimonial 

statements are involved, we do not think the Framers 

meant to leave the Sixth Amendment’s protection to 

the vagaries of the rules of evidence, much less to 

amorphous notions of ‘reliability.’”)   

 

 According to the State, “[t]he teaching of 

Crawford is this: unconfronted hearsay exceptions to 

the Confrontation Clause are based on history, not 

reliability.”  (State’s Brief at 14).  From there, the State 

argues: “Thus, if dying declarations are admissible, 

they are admissible on the basis of history, not 

reliability.”  Id.  History and reliability, however, are 

inextricably linked here.   

 

 From a historical perspective, dying 

declarations were admitted at the time of the founding 

precisely because they were deemed to be inherently 

reliable based on religious considerations.  See King v. 

Woodcock, 1 Leach 500, 502-03, 168 Eng. Rep. 352 

(1789) (a situation so solemn…is considered by law as 

creating an obligation equal to that which is imposed 

by a positive oath administered in a Court of 

Justice…[d]eclarations so made are certainly entitled 

to credit); Anthony v. State, 19 Tenn. 265 (Tenn. 1839) 

(such consciousness [of impending death] be 

equivalent to the sanction of an oath); EDWARD HYDE, 

PLEAS OF THE CROWN, § 124 at 353-54 (same);  and 

(State’s Brief at 6; R-Ap. 7, 113).  The State concedes 

this point, acknowledging that “the foundation for the 

Founding era’s dying-declaration exception appears to 

be the presumption that, because of her belief in divine 

accountability, a dying victim would not knowingly 

make a false accusation.”  (State’s Brief at 16). 

    

 Because dying declarations were admitted at the 

founding based on their inherent reliability, it is 

impossible today to claim that their admission on 
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historical grounds does not also invoke the inherent 

reliability of such statements.  Crawford clearly and 

unequivocally repudiated inherent reliability as a basis 

for admitting statements without a prior opportunity 

for cross examination.  Accordingly, the historical 

justification is inconsistent with Crawford’s rationale, 

and the State has offered no distinct policy or legal 

justification for treating testimonial dying declarations 

as the only exception to the Confrontation Clauses of 

the United States and Wisconsin Constitutions.  

 

III. ADMISSION OF SOMERVILLE’S DYING 

 DECLARATIONS WAS NOT HARMLESS 

 

 The State makes a brief and unconvincing 

argument that the admission of Somerville’s 

statements was harmless error.  This is simply not so.  

Where there is a reasonable probability that the error 

contributed to the conviction, the error was not 

harmless and a new trial must result.  State v. 

Alexander, 214 Wis. 2d 628, 652, 571 N.W.2d 662 

(1997).  Stated another way, the State must prove 

beyond a reasonable doubt that the error complained of 

did not contribute to the verdict.  State v. Stuart, 2005 

WI 47, ¶40, 279 Wis. 2d 659, 695 N.W.2d 259.    

 

 In this case the jury heard Somerville’s 

declarations that “Big Head Marv” shot him.  This was 

probably the most damning testimony against 

Beauchamp in the case.  While the State notes that it 

called “15 witnesses to prove Beauchamp’s guilt,” 

most of them had nothing inculpatory to offer.  The 

State points specifically to William Stone, the 15-time 

convict who testified that Beauchamp gave a jailhouse 

confession to him; the “prior inconsistent statements of 

Dominique Brown and Shainya Brookshire identified 

Beauchamp as the shooter;” and the testimony of 

Jerrod Logan, which it claims substantially 

corroborated Brown and Brookshire’s statements.  

(State’s Brief at 24).   

 

 Brown, Brookshire, and Stone, however, all had 

credibility problems.  Brown and Brookshire were 
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confronted with prior statements that differed from 

their testimony, and Stone was there to testify seeking 

consideration for his testimony.  Stone further claimed 

that he had spoken to his mother about Beauchamp’s 

homicide case in May, weeks before it even occurred.  

Logan, the only untainted witness highlighted by the 

State, could not identify Beauchamp as the shooter 

even though he was close enough to hear the 

conversation between the shooter and victim.   

 

 The State certainly thought Somerville’s 

statements were important.  It had Stone tell the jury 

that he knew Beauchamp by his big head, in an 

obvious attempt to equate Somerville’ statements with 

an identification of Beauchamp.  (R.48: 63).   And in 

closing arguments, the State highlighted Somerville’s 

statements about “Big Headed Marvin.”  (Petitioner’s 

Brief at 7).  Somerville’s statements were a key 

component of the State’s case, and the State has not 

and cannot show beyond a reasonable doubt that they 

did not contribute to Beauchamp’s conviction.  

 

IV. THE STATE HAS WAIVED ANY 

 ARGUMENT THAT SOMERVILLE’S 

 STATEMENTS WERE NON-

 TESTIMONIAL 

 

 For the first time on appeal in this case, the 

State contends that Somerville’s statements to Marvin 

Coleman, the EMT, were non-testimonial and thus free 

from the restrictions of the Confrontation Clause.  

(State’s Brief at 24-28).  The State, however, has 

waived this argument. 

 

 The State claims that in the court of appeals it 

“assumed, but did not concede,” that Somerville’s 

statement to Coleman was testimonial.  (State’s Brief 

at 24, n.10).  This is incorrect.  In the court of appeals, 

Beauchamp’s brief argued that Somerville’s statements 

to both Coleman and Officer Young were testimonial.  

(Appellant’s Court of Appeals Brief at 21-22).  In its 

response in the court of appeals, the State “assume[d]” 

that the statements at issue were testimonial.  (State’s 
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Court of Appeals Brief at 12, n.5).   

 

 While the State may wish to classify its position 

as an “assumption” as opposed to a “concession,” the 

law sees it differently.  Charolais Breeding Ranches, 

Ltd. v. FPC Securities, 90 Wis. 2d 97, 109, 279 

N.W.2d 493, 499 (Ct. App. 1979) (Arguments not 

rebutted are deemed admitted).  In the face of an 

explicit argument in the court of appeals that these 

statements were testimonial, the State did not simply 

ignore the argument, it stated its assumption that the 

argument was correct.  This is a clear concession of the 

argument. In its opinion, the court of appeals 

“assumed” the statements were testimonial, noting that 

the parties did as well.  State v. Beauchamp, 2010 WI 

App 42, ¶ 10, 324 Wis. 2d 162, 718 N.W.2d 254.  

Having conceded the argument in the court of appeals, 

the State should not be permitted to argue to this Court 

that Somerville’s statements to Coleman were non-

testimonial.  See A.O. Smith Corp. v. Allstate Ins. 

Companies, 222 Wis. 2d 475, 492, 588 N.W. 2d 285 

(Ct. App. 1998) (Issues not argued are abandoned). 

 

V. REGARDLESS OF WAIVER, 

 SOMERVILLE’S STATEMENTS WERE 

 TESTIMONIAL  

 

Even if the State has not waived its argument, 

the State cites only non-binding and unpersuasive 

authority to support its claim that Somerville’s 

statements to Coleman were non-testimonial. (State’s 

Brief at 25-26).  Under United States Supreme Court 

precedent, Somerville’s statements to Coleman were 

clearly testimonial.  According to Davis v. 

Washington, 547 U.S. 813, 822 (2006), “[s]tatements 

are non-testimonial when made in the course of police 

interrogation under circumstances objectively 

indicating that the primary purpose of interrogation is 

to enable police assistance to meet an ongoing 

emergency.”  In Davis, the Court held that statements 

made during a 911 call, describing an ongoing assault 

of the caller, were non-testimonial.  Id. at 828.  The 

non-testimonial statements made by the caller were: 



 8 

“[the defendant]’s here jumpin’ on me again”; “He’s 

usin’ his fists.”  Id. at 817.   

 

 The Court stated that “the emergency appears to 

have ended (when Davis [the defendant] drove away 

from the premises).”  Id. at 828.  In so stating, Davis 

distinguished “questions necessary to secure [police 

officers’] safety or the safety of the public” from 

“questions designed solely to elicit testimonial 

evidence . . ..”  Id. (quoting New York v. Quarles, 467 

U.S. 649, 658-659 (1984)).   

 

 The Davis Court also distinguished the 911 

caller’s statements from the statement made by the 

defendant’s wife
1
 in Crawford.  Id. at 827.  First, the 

Court found that the statement in Davis described 

events “as they were actually happening, rather than 

describing past events.”  Id. at 827 (emphasis in 

original) (citation omitted).  Second, any reasonable 

listener would have concluded that the statement in 

Davis was made during an ongoing emergency.  Id.  

The Court noted that the 911 call was “plainly a call 

for help against a bona fide physical threat.”  Id.  

Third, in Davis, the questions asked of the 911 caller 

were required to resolve the ongoing threat, as opposed 

to the questions in Crawford, which sought to 

determine what happened in the past.  Id.  Lastly, the 

Court considered the formality of the two 

interrogations in Davis and Crawford.  Id. 

 

 Beyond United States Supreme Court 

precedent, this Court has also provided guidance to 

determine whether statements are testimonial or non-

testimonial.  State v. Jensen, 2007 WI 26, ¶ 24, 299 

Wis. 2d 267, 727 N.W. 2d 518.  Jensen adopted a 

“broad definition” of “testimonial” to preserve the 

guaranteed right to confront one’s accusers.  Id.   The 

definition adopted in Jensen holds that statements are 

testimonial when a reasonable person in the position of 

the declarant “would anticipate his statement being 

                                                 
1
 The statement at issue in Crawford was made by Crawford’s wife, 

Sylvia.  Sylvia made statements to police about a fight that had 

occurred hours before.  Crawford at 38-39.  
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used against the accused in investigating and 

prosecuting the crime.”  Id. (quoting United States v. 

Cromer, 389 F.3d 662, 675 (6
th

 Cir. 2004)).  This 

Court, using the foregoing definition, found that the 

defendant’s wife’s letter, which accused defendant of 

murder, was testimonial.  Id. at ¶ 27.   

 

 Here, Coleman did not ask questions of 

Somerville that were necessary to protect the public or 

first responders.  Rather, Coleman asked Somerville 

questions that were employed solely to elicit 

incriminating testimony. Instead of asking Somerville 

where Somerville was shot, or how many times 

Somerville had been shot, or if Somerville had any 

allergies, or if the person who shot Somerville was 

nearby, Coleman’s first question to Somerville was 

“Who did this to you?”  (R.44:7-8; Pet. App. 607-08). 

When Somerville said “Marvin,” Coleman, whose 

name was also Marvin, asked for clarification.  

Coleman said: “Who me?” Somerville responded “Big 

Head Marvin.”  (Id.)  Coleman testified that he then 

asked Somerville what happened, and Somerville 

responded by saying he was at the residence and was 

led outside and shot.  (R.44: 8; Pet. App. 608).  

 

 As in Davis, these statements were not 

describing events as they were actually happening, but 

were explaining events that had already taken place.  

Somerville had already been wounded and there was 

no indication that the shooter posed any continuing 

hazard.  Witnesses said the shooter fled around the 

house immediately after the shooting.  (R.48: 31)  

Coleman’s question was not for the purpose of 

providing Somerville with medical attention, it was 

obviously asked in an effort to identify a perpetrator.  

Additionally, Coleman was a member of the 

Milwaukee Fire Department, not simply a paramedic. 

Somerville was protected and he provided information 

to identify the shooter and describe what had occurred.  

The primary purpose was to establish past events 

potentially relevant to later court proceedings, not to 

meet an ongoing emergency. Therefore, under Davis 

and Jensen, Somerville’s statements to Coleman were 
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testimonial. 

 

VI. THE SUBSTANTIVE USE OF PRIOR   

 INCONSISTENT STATEMENTS 

 VIOLATED BEAUCHAMP’S DUE 

 PROCESS RIGHTS 
 

 Beauchamp largely relies on his brief-in-chief 

in reply to the State’s application of the guidelines 

adopted in Vogel v. Percy, 691 F.2d 843, 846-47 (7th 

Cir. 1982); however, several issues require separate 

comment.  First, the State claims that Beauchamp 

demands full corroboration of the prior inconsistent 

statements to satisfy the dictates of Percy.  (State’s 

Brief at 37).  Such is not the case.  Beauchamp’s brief 

points out the marginal corroborative value of the 

evidence relied upon by the State.  (Appellant’s Brief 

at 21-23).  Beauchamp does not argue that Percy 

demands full corroboration, but it does demand 

corroboration that is meaningful.   

 

 A look at the State’s recitation of what it deems 

to be corroborative evidence shows there is scant such 

evidence in this case.  (State’s Brief at 37-38).  The 

State cites, essentially, a list of hearsay statements and 

overstates the corroborative value of Logan’s 

testimony, as pointed out in Beauchamp’s brief.  

(Appellant’s Brief at 22-23).  The State also cites 

Brookshire’s “probable sighting of Beauchamp” in the 

alley after the shooting, but Brookshire’s testimony 

was only that she saw somebody that “she thought” 

was Beauchamp.  Lastly, the State points to “the sheer 

implausibility” of the witness’s recantation of their 

statements implicating Beauchamp.  (State’s Brief at 

37.).  The State’s subjective interpretation of the 

witness’s explanations for the differences between 

their sworn testimony and unsworn out-of-court 

statements has no value in assessing whether the prior 

inconsistent statements were corroborated.  The 

evidence in this case, independent of the statements of 

Brookshire and Brown, does not sufficiently 

corroborate their prior inconsistent statements so as to 

satisfy Beauchamp’s due process rights.   
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 Beauchamp relies on his brief-in-chief in reply 

to the remainder of the State’s arguments on the issue 

of the prior inconsistent statements.   

 

CONCLUSION 

 

 In light of the foregoing, Beauchamp 

respectfully requests that the Court enter an Order 

vacating his conviction and ordering a new trial.   

 

 

Dated at Milwaukee, Wisconsin this 23rd day of 

December, 2010. 

 

 

_/s/ Craig S. Powell_____________ 
Craig S. Powell 
State Bar No. 1046248 
KOHLER & HART, LLP 
Attorneys for Marvin Beauchamp 

 
KOHLER & HART, LLP          
735 North Water Street, Suite 1212 
Milwaukee, Wisconsin 53202    
Phone: 414-271-9595 
Facsimile: 414-271-3701 
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