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STATEMENT OF THE ISSUE 
 

Whether Defendant-Appellant-Petitioner James G. 

Brereton’s constitutional right to be free of unreasonable 

searches and seizures was violated when law enforcement seized 

his vehicle, moved it to a private lot, installed a sophisticated 

GPS tracking device within it, and then used that device to 

continuously monitor in real-time the location of his vehicle for 

several days? 

History of the Issue Below 

The above-stated issue was presented to the Court of 

Appeals in the Defendant-Appellant’s brief-in-chief. It was 

preserved for review at the Court of Appeals by the circuit 

court’s adverse ruling on a motion to suppress evidence in 

which Brereton had joined. The Court of Appeals affirmed the 

circuit court’s conclusion that Brereton’s rights were not violated. 

STATEMENT ON ORAL ARGUMENT AND 
PUBLICATION 

 
Whereas the instant case merits this Court’s review, both 

oral argument and publication of the Court’s opinion are 

warranted. 
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STATEMENT OF THE CASE 
 
I. NATURE, PROCEDURAL STATUS, AND DISPOSITION 

BELOW 
 
This case comes before the Court following James G. 

Brereton’s unsuccessful attempt to suppress GPS data and other 

evidence obtained by the State after it surreptitiously installed a 

GPS tracking device inside his vehicle and monitored his 

movements for several days. The challenged evidence linked 

Brereton and his codefendant to a number of burglaries that 

had occurred in Rock and Walworth counties during the fall of 

2007. After the circuit court denied his suppression motion, 

Brereton pled guilty and was sentenced to twelve years 

imprisonment—seven years of initial confinement and five 

years of extended supervision. He filed a timely direct appeal 

challenging the circuit court’s ruling on his motion to suppress. 

See Wis. Stat. § 971.31(10) (ruling on motion to suppress 

reviewable despite guilty plea).  

The Court of Appeals, District II, affirmed in a 

published opinion. State v. Brereton, 2011 WI App 127, ___ Wis. 

2d ___, 804 N.W.2d 243. It held that the circuit court correctly 

concluded that both the original seizure of Brereton’s vehicle 

and the subsequent installation and use of a GPS tracking 

device to monitor the vehicle’s movements did not violate his 
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Fourth Amendment rights. Id. ¶ 1. Brereton petitioned this 

Court for review, and the State opposed it. The petition was 

then held in abeyance pending the outcome of United States v. 

Jones, No. 10-1259, slip op. (2012), APP114-APP147, which 

involved similar issues and was then before the United States 

Supreme Court. 

On January 21, 2012, the Supreme Court decided in Jones 

that the use of a GPS tracking device can implicate the Fourth 

Amendment. Id. at 3, APP118. This Court then requested 

simultaneous briefing by the parties regarding the impact of 

Jones on Brereton’s petition. Both parties took the same position 

that they had previously asserted: Brereton argued that the 

petition should be granted; the State argued against it. This 

Court granted review on March 15, 2012. 

The following facts are relevant to this Court’s 

understanding of the argument presented herein. 

II. STATEMENT OF RELEVANT FACTS 
 
In the fall of 2007, the Walworth and Rock County 

Sheriff’s Departments were investigating a string of burglaries 

happening in their respective jurisdictions. (See R.40:7, APP035.) 

In early October, a Walworth County detective contacted the 

Rock County Sheriff’s Department to discuss the break-ins that 
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his department was investigating. (See R.40:7-9, APP035-

APP037.) As a result of that conversation, the two law 

enforcement agencies identified correlating information that 

had been collected from witnesses at different burglaries in their 

respective counties. (Id.) Included in that information was the 

description of a light-blue vehicle that had been seen in the 

vicinity of multiple burglaries. Several witnesses consistently 

reported observing a “‘teal’ colored vehicle” believed to be “a 

late 80’s to early 90’s General Motors product similar to a 

Grand Am or Grand Prix.” (R.2:5, APP008.) A witness near 

one of the Walworth County burglaries had taken down the 

license plate number of a vehicle matching that description. (Id.) 

On October 5, 2007, at 11:00 A.M., the Rock County 

Sheriff’s Department located and began to surveil a vehicle 

matching the description of the one seen in the vicinity of the 

various burglaries. (R.44:1, APP015; see also R.40:3-4, APP031-

APP032 (parties stipulate to facts as stated in motion).) Within 

fifteen minutes, Walworth County had been informed of the 

surveillance and had decided to install a GPS tracking device on 

the vehicle. (R.44:1, APP015.) At 12:56 P.M., Rock County 

executed a pretextual stop on the vehicle, the purpose of which 

was to detain it until such time that a GPS device could be 



 5

installed. (R.44:1-2, APP015-APP016; R.40:10, APP038.) The 

occupants of the vehicle were Brereton and his later-to-be 

codefendant, Brian Conaway. (Id.) Prior to obtaining an order 

authorizing installation of the GPS device (R.40:43, APP071), 

law enforcement officers removed Brereton and Conaway from 

the vehicle and subsequently the scene (R.40:12, APP040). The 

two men were transported by law enforcement to a Dollar Store 

in Janesville, Wisconsin, where they were made to wait while 

their car was in the sole possession of law enforcement. 

(R.40:16, APP044.) It is undisputed that Brereton and Conaway 

were removed from the scene to accommodate the surreptitious 

installation of the GPS monitoring device on their vehicle, and 

they were never told that the car would be towed from where 

they had left it. (See R.40:17, 20, APP045, APP048.) 

At some point after Brereton and Conaway were 

removed from the scene, law enforcement decided that 

installation of the GPS device would be better done at a tow lot, 

rather than on the highway where the vehicle had been stopped. 

(R.40:17-18, APP045-APP046.) Thus, it was towed—at the 

request of law enforcement—to a private lot, where it remained 

in police custody. (R.40:17, APP045.) Still, no order had issued 

granting the authority to install the GPS device, let alone to 
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seize the vehicle for that purpose. (R.40:17-18, APP045-

APP046.) While waiting for authorization to install the GPS 

device and after having towed the vehicle, law enforcement 

decided that they would lie to Brereton and Conaway regarding 

the whereabouts of the vehicle if they inquired into what had 

happened to it. (R.40:20, APP048.) 

The Walworth County Sheriff’s Department had earlier 

that day contacted the Walworth County District Attorney’s 

Office seeking assistance in applying for an order allowing 

installation of a GPS tracking device. (R.44:1, APP015) 

Detective Robert Schiltz filed an affidavit in support of the 

request for authorization to install the GPS device, which read 

in relevant part: 

14) That the Affiant states there is probable cause to 
believe, based upon information obtained through these 
investigations, the target vehicle has been utilized in the 
commission of a crime, to wit; burglary in violation of § 
943.10(1m), Wisconsin Statutes. Affiant further states that 
there is probable cause to believe the installation of a GPS 
tracking device on the target vehicles [sic.] in conjunction 
with the monitoring, maintenance and retrieval of 
information from that GPS tracking device, will lead to 
evidence of the aforementioned criminal violation, as well 
as the location where the fruits of the crimes are being 
stored and the identification of associates assisting in the 
aforementioned crimes. 
15) Affiant states that the GPS tracking device, which is 
covertly placed on a criminal suspect’s automobile, is 
equipped with a satellite radio receiver, which, when 
programmed, periodically records at specified times, the 
latitude, longitude, date and time of readings and stores 
these readings until they are downloaded to a computer 
interface unit and overlaid on a computerized mapping 
program for analysis. . . .  
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17) That based upon the Affiant’s experience and/or the 
experiences of other law enforcement officers, the GPS 
tracking device’s internal battery pack has limited use, but 
will not be drawing power from the suspect vehicle’s 
battery. 
18) Affiant is aware that persons involved in criminal 
activities or conspiracies often store and/or dispose the 
fruits of their crimes in homes, garages, storage sheds 
outlying fields or other remote locations. The locations of 
the fruits of the crimes are not easily obtained by using 
standard investigatory techniques. 
19) Affiant believes the installation of the GPS tracking 
devices onto the target vehicle and the monitoring thereof 
will enable law enforcement officers to identify locations 
and associates currently unknown to law enforcement 
officers. Furthermore, Affiant believes the installation of 
the GPS tracking device has been shown to be a successful 
supplement to visual surveillance of the vehicle. There is 
an increased inherent risk of detection by suspects when 
law enforcement personnel use visual surveillance 
techniques. The GPS tracking device lessens the risk of 
visual detection by the suspects and is generally considered 
more reliable since visual surveillance often results in the 
loss of sight of the target vehicle. 

 
(R.12, APP097-APP098.)  

At 3:35 P.M., law enforcement received notice that the 

requested order had been signed. (R.44:2, APP016.) That order 

read, in relevant part, as follows: 

This matter came before the court at the request of 
Detective Robert Schiltz to place and monitor an 
electronic tracking device on a vehicle that may enter 
private areas. . . . Based on the information provided in the 
affidavit submitted by Detective Robert Schiltz, the Court 
finds there is probable cause to believe that the installation 
of tracking devices in [Brereton’s vehicle] is relevant to an 
ongoing criminal investigation and that the vehicles are 
being or have been used in the commission of the crime of 
burglary . . .. The Court hereby orders that: 

 
The State’s request to install and monitor a tracking device 
on [Brereton’s vehicle] is granted based on the authority 
granted in United States v. Karo, 468 U.S. at 718, 104 S.Ct. at 
3305 (1984). 
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The Walworth County Sheriff’s Department, located in 
Elkhorn, Wisconsin, or other law enforcement agencies 
acting on its behalf, are authorized to place an electronic 
tracking device on: a 1993 blue Pontiac Grand Am SE 4 
door registered to Sherry Bloyer of Clinton, Wisconsin, 
vehicle identification # 1GNE543N7PM605764, and they 
are hereby authorized to surreptitiously enter and re-enter 
the vehicle, any buildings and structures containing the 
vehicles or any premises on which the vehicles are located 
to install, use, maintain and conduct surveillance and 
monitoring of the location and movement of the target 
vehicle in all places within or outside the jurisdiction of 
Walworth County. This includes, but is not limited to 
private residences and other locations not open to visual 
surveillance, to accomplish the installation. Officers are 
authorized to obtain and use keys to operate and move the 
vehicles for the required time to a concealed location and 
are authorized to open the engine compartments and trunk 
areas of the vehicles to install the devices. 
 
It is further ordered that Detective Robert Schiltz, or other 
law enforcement officers, shall remove the electronic 
tracking device as soon as practicable after the objectives 
of the surveillance are accomplished or not later than sixty 
(60) days from the date this order is signed unless 
extended by this court or another court of competent 
jurisdiction. 

 

(R.12, APP090-APP091.) Pursuant to that warrant,1 law 

enforcement officers entered the vehicle’s passenger 

compartment to access the hood release, and then installed the 

GPS device in the engine compartment. (R.12, R.40:38, 42; 

APP066, APP070, APP107.) 

Subsequent to the device’s installation, law enforcement 

returned Brereton’s vehicle to its prior location and to Brereton. 

(R.40:12, APP040.) Law enforcement thereafter used the device 

to track the vehicle’s movements. When active, the GPS device 

                                                 
1 State v. Sveum (Sveum II), 2010 WI 92, Wis. 2d 369, 787 N.W.2d 317 ) 

dictates that the order was a warrant, pursuant to Wis. Stat. § 968.12. 
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transmitted real-time tracking data to a computer and a cellular 

telephone. (R.12, R.44:2; APP016, APP111.) Those 

transmissions, when incorporated into related software, 

presented a graphical depiction of the vehicle’s route of travel, 

allowing law enforcement to view the vehicle’s movements as 

they occurred. (See id.) Additionally, the software was capable of 

storing the live tracking results transmitted from the device even 

if law enforcement officers were not present. (See id.) This 

allowed law enforcement to later access a graphical depiction of 

the vehicle’s routes of travel. (See id.) The text messages sent to 

law enforcement informed them when the device began or 

ceased moving. (See id.) Thus, without retrieving the GPS device 

from Brereton’s vehicle, law enforcement was able to 

continuously monitor where the vehicle was located, twenty-

four hours a day, seven days a week. (See id.) 

Law enforcement tracked the vehicle until October 9, 

2007. (R.2:8, APP011.) On that date, the GPS device reported 

Brereton’s vehicle stopped in a rural area of Rock County for 

approximately ten minutes. (Id.) Solely on the basis of that 

information, sheriff’s deputies were dispatched to the area, and 

their investigation showed that a residence in the vicinity had 

been burgled. (See id.) Deputies were then able, via the GPS 
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device, to instantaneously locate the vehicle and send a squad to 

stop and search it. (See id.) That search produced physical 

evidence tying the vehicle’s occupants—Brereton and 

Conaway—to the burglary. (Id.) Both were subsequently 

arrested and charged with numerous offenses arising out of the 

string of criminal activity that law enforcement had been 

investigating. (See R.2:1-4, APP004-APP007.) 

Brereton moved to suppress the evidence seized by use 

of the GPS device, as well as the physical evidence recovered 

from the vehicle on the date of his arrest. (R.43, APP013-

APP014.) He argued that the vehicle had been illegally seized 

and that the GPS warrant was invalid. (See id.) The circuit court, 

Judge Michael Gibbs presiding, held a hearing on the motion. 

(See R.40.) Following the testimony of two law enforcement 

officers, the circuit court denied the motion. (R.40:56-57, 

APP084-APP085.) It explained that the seizure was 

constitutional because law enforcement acted with probable 

cause. (Id.) However, the circuit court made no ruling on the 

propriety of the GPS warrant, concluding that any claims 

regarding the validity of the warrant were moot because law 

enforcement did not need a warrant to install and monitor the 

GPS device. (Id.) Brereton appealed. (R.28.) 
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At the Court of Appeals, Brereton divided his argument 

into two parts. First, he sought to establish that the installation 

of the GPS device necessitated a warrant, contrary to the circuit 

court’s conclusion. Second he attacked the seizure of his 

vehicle, the warrant, and its execution. The Court of Appeals 

agreed that the Fourth Amendment was implicated, but 

nonetheless found no fault with the seizure, the warrant, or its 

execution. Brereton, 2011 WI App 127, ¶¶ 8, 10, 15. The Court 

of Appeals’ conclusion that the Fourth Amendment was 

applicable in the instant case was later validated by the United 

States Supreme Court in Jones. No. 10-1259, slip op. at 3, 

APP118. As the Supreme Court explained, the “physical 

intrusion” that occurs when a GPS tracking device is installed 

on “private property for the purpose of obtaining information” 

is unquestionably a search under the Fourth Amendment. Id. at 

4, APP119. Thus, Jones obviated any need for this Court to 

consider whether law enforcement searched Brereton’s car by 

its holding that “the Government’s installation of a GPS device 

on a target’s vehicle, and its use of that device to monitor the 

vehicle’s movements, constitutes a ‘search.’” Id. at 3, APP118. 

Although Jones resolved that question, it left unresolved his 

other contentions. 
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Brereton argues herein that his motion to suppress 

should have been granted. First, he contends that the original 

seizure of his vehicle was improper and the ensuing search 

thereby tainted. Second, he explains that even if law 

enforcement properly seized his car and the GPS warrant was 

duly issued, execution thereof was unreasonable in both manner 

and scope. Either way, he concludes, the evidence against him 

should have been suppressed as obtained in violation of his 

constitutional rights. He offers the following in support. 

ARGUMENT 
 
I. INSTALLATION OF THE GPS TRACKING DEVICE WAS 

ACCOMPLISHED BY AN ILLEGAL SEIZURE OF 

BRERETON’S VEHICLE. 
 
Although the Fourth Amendment is most often asserted 

when challenging the propriety of searches, the protections that 

it affords are also applicable to seizures of private property. 

United States v. Place, 462 U.S. 696, 701 (1983), State v. Friday, 147 

Wis. 2d 359, 374-75, 434 N.W.2d 85, 90 (1989). “‘A “seizure” of 

property occurs when there is some meaningful interference 

with an individual’s possessory interests in that property.’” 

Friday, 147 Wis. 2d at 374, 434 N.W.2d at 90 (quoting United 

States v. Jacobsen, 466 U.S. 109, 113 (1984)). The seizure of 

personal property is “per se unreasonable within the meaning of 
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the Fourth Amendment unless it is accomplished pursuant to a 

judicial warrant issued upon probable cause and particularly 

describing the items to be seized.” Place, 462 U.S. at 701; see also 

State v. Carroll, 2010 WI 8, ¶ 18, 322 Wis. 2d 299, 778 N.W.2d 1 

(“The United States Supreme Court has viewed warrantless 

seizures of personal property such as containers to be per se 

unreasonable within the meaning of the Fourth Amendment.”). 

An exception to the warrant requirement exists for a seizure 

based on probable cause. Place, 462 U.S. at 701. The Supreme 

Court has explained,  

Where law enforcement authorities have probable cause to 
believe that a container holds contraband or evidence of a 
crime, but have not secured a warrant, the Court has 
interpreted the Amendment to permit seizure of the 
property, pending issuance of a warrant to examine its 
contents, if the exigencies of the circumstances demand it 
or some other recognized exception to the warrant 
requirement is present. 

 
Id.  

In the instant case, the facts clearly establish that law 

enforcement seized Brereton’s vehicle at the moment that 

officers removed Brereton and Conaway from the scene and 

transported them, without their vehicle, to a separate location. 

At that moment, law enforcement possessed the vehicle and 

exercised exclusive control over it, which meaningfully intruded 

on Brereton’s possessory interest in it. That meaningful 
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intrusion was continued and exacerbated when law enforcement 

moved the vehicle from the public thoroughfare on which it 

was originally seized to a private tow lot and then held it there 

for over two hours with the intent to deceive Brereton and 

Conaway of its whereabouts should they inquire. 

Importantly, the seizure of Brereton’s vehicle was not, at 

the time it occurred, authorized by a warrant: the vehicle’s 

occupants were removed from the scene and the vehicle towed 

sometime prior to 1:30 P.M.; the GPS warrant was issued at 

approximately 3:30 P.M. Thus, the propriety of the seizure 

depends on whether law enforcement had the requisite probable 

cause to seize the vehicle. 

A. Law Enforcement Lacked Probable Cause to 
Seize Brereton’s Vehicle. 

  
The standard for probable cause has been oft discussed. 

See, e.g., Illinois v. Gates, 462 U.S. 213, 235 (1983), State v. Paszek, 

50 Wis. 2d 619, 624-625, 184 N.W.2d 836, 839-40 (1971). 

Probable cause to seize does not exist unless “the facts available 

to the officer would warrant a [person] of reasonable caution in 

the belief that certain items may be contraband or stolen 

property or useful as evidence of a crime.” Texas v. Brown, 460 

U.S. 730, 742 (1983) (quotation and quoted authority omitted). 

Courts deciding the existence of probable cause engage in an 
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objective test to decide whether, “under all the circumstances, 

there is a fair probability that an item seized contain[ed] 

contraband or evidence of a crime.” Friday, 147 Wis. 2d at 376-

77, 434 N.W.2d at 92; see State v. Robinson, 2010 WI 80, ¶ 26, 327 

Wis. 2d 302, 786 N.W.2d 463. 

Deciding whether a seizure “comports with the Fourth 

Amendment is a question of constitutional fact.” See Carroll, 

2010 WI 8, ¶ 17. When reviewing such questions, appellate 

courts uphold a circuit court’s findings of historical fact unless 

they are clearly erroneous. Sveum II, 2010 WI 92, ¶ 16. However, 

this Court has explained that it “determine[s] the application of 

constitutional principles to those evidentiary facts independently 

of the circuit court and the court of appeals, but benefit[ing] 

from those courts’ analyses.” Carroll, 2010 WI 8, ¶ 17. 

In the instant case, there was not a fair probability that 

Brereton’s vehicle contained contraband or evidence of a crime 

or was useful as evidence of a crime. When law enforcement 

stopped the vehicle, it was not because it had been seen 

contemporaneously leaving the scene of a burglary. Instead, his 

vehicle was not stopped until at least two days after the last 

reported burglary. (See R.2:6-7, APP009-APP010). Residents 

had reported seeing a similar vehicle in the vicinity of criminal 
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activity, but no one had seen Brereton’s vehicle leaving a home 

that had been burgled. (Id.) Only one person could confirm 

having seen Brereton’s vehicle, and the only complaint that 

person had was that the vehicle had been acting suspiciously at 

the time he saw it. (Id.) At no time prior to the stop had anyone 

witnessed stolen property being placed in or removed from the 

vehicle.  

During the period of time between the last burglary and 

the stop, the vehicle had been free to move about with an 

unknown number of individuals able to access it. Officers had 

previously located the vehicle at a residence in Rock County 

where any number of people had access to it and its contents. 

(R.2:7, APP010). On the date of the stop, law enforcement 

followed the vehicle from the moment that it left that Rock 

County residence until they stopped it to install the GPS 

tracking device. (R.44:1, APP015.) The two days that had passed 

between the last reported burglary and the stop render the 

investigated criminal activity remote in time, which, when 

coupled with the mobility of the vehicle, diminishes the 

likelihood that evidence of a crime would be found within. See 

California v. Carney, 471 U.S. 386, 390-91 (1985). 
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Courts have long recognized that “automobiles present a 

unique problem in regard to the constitutional warrant 

requirement because of their mobility.” Thompson v. State, 83 

Wis. 2d 134, 141, 265 N.W.2d 467, 470 (1978) (citing Carroll v. 

United States (Carroll v. U.S.), 267 U.S. 132 (1925)). The mobility 

of a vehicle authorizes law enforcement to seize an automobile 

without a warrant, so long as they have probable cause to 

believe that it contains evidence of a crime. See United States v. 

Chadwick, 433 U.S. 1, 12-13 (1977). Requiring law enforcement 

to wait for a warrant to search a vehicle has long been rejected 

on the ground that it could result in lost evidence because 

vehicles can be easily moved and accessed. See, e.g., Carroll v. 

U.S., 267 U.S. at 153. The mobility of a vehicle should also 

contribute to the analysis of whether law enforcement 

legitimately had probable cause to seize it, especially when the 

seizure is remote in time to the criminal activity in which the 

vehicle is believed to have been involved. 

The Court of Appeals reasoned that the vehicle itself 

may have been evidence of a crime, and thus law enforcement 

had probable cause to seize it regardless of whether it may have 

contained contraband. Brereton, 2011 WI App 127, ¶ 10. As 

noted above, even though Brereton’s vehicle matched the 
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description of a car witnessed at the scene of a few burglaries, 

witnesses were unable to specifically identify his car as having 

been at the scene of any criminal activity. The only vehicle that 

was seen leaving a burgled home was a blue pick-up truck. (See 

R.2:4, APP007). In addition to the reasons stated above, the 

uncertainty about which vehicle had been involved in the 

burglaries further diminished the probability that the car was 

evidence of a crime. 

For those reasons, under the totality of the 

circumstances known to law enforcement at the time of the 

seizure, there was not a fair probability that Brereton’s vehicle 

would contain contraband or evidence of a crime or itself be 

evidence of a crime. The officers thus lacked probable cause to 

seize the vehicle when they did, and the circuit court’s contrary 

conclusion was erroneous. 

B. Even if Law Enforcement had Probable 
Cause to Seize Brereton’s Vehicle, the 
Manner of the Seizure was Unreasonable, and 
thus Unconstitutional. 

  
 “Although [Wisconsin’s] legal lexicon often presents 

‘searches and seizures’ as an inseparable tandem, the two are 

constitutionally and analytically distinct. . . . A seizure differs 

from a search, as it ‘deprives the individual of dominion over 

his or her person or property.’” State v. Arias, 2008 WI 84, ¶ 25, 
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311 Wis. 2d 358, 752 N.W.2d 748 (quoting Horton v. California, 

496 U.S. 128, 133 (1990)). Even a seizure that “was based on 

probable cause and was concededly lawful . . . can violate the 

Fourth Amendment if its manner of execution unreasonably 

infringes interests protected by the Constitution.” Illinois v. 

Caballes, 543 U.S. 405, 407 (2005).  

In the instant case, the seizure of Brereton’s vehicle 

became unreasonable when law enforcement officers removed 

he and Conaway from the scene and then moved the car to a 

private tow lot. The record shows that law enforcement 

believed a warrant was necessary to allow installation of the 

GPS device. (R.12, APP097 (the affidavit explains “a court 

order is required to install a monitoring device on private 

property”).) And yet, when the officers towed the vehicle, they 

knew that no warrant had issued for that purpose. Thus, law 

enforcement towed the vehicle with both the belief that they 

needed a warrant to permit their doing so and the knowledge 

that no such warrant had yet been issued.  

Law enforcement explained that it became necessary to 

tow Brereton’s car because it was deemed too dangerous to 

install the GPS device on the side of the road. However, law 

enforcement elected to stop Brereton’s vehicle on the busy 
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thoroughfare that later mandated their movement of it to a 

private lot. Thus, by choosing where to conduct the traffic stop, 

law enforcement created the very danger that was later relied 

upon to justify moving the vehicle to a private lot. As with other 

exigent circumstances, law enforcement should not be allowed 

to manufacture a justification for their interference with private 

property. See State v. Hughes, 2000 WI 24, ¶ 28 n.7, 233 Wis.2d 

280, 607 N.W.2d 621 (recognizing that police-created exigency 

cannot justify warrantless search of home). At the time law 

enforcement moved Brereton’s vehicle, there was neither a 

legitimate reason for doing so nor judicial authority permitting 

it. Indeed, there was no reason to move the vehicle until the 

warrant had been issued. Thus, in light of the totality of the 

circumstances, the seizure of Brereton’s vehicle was 

unreasonable and a violation of his Fourth Amendment rights.   

C. The Warrant Authorizing Use of the GPS 
Tracking Device Was Defective Because it 
was Issued Based on Evidence Obtained as a 
Result of the Illegal Seizure of Brereton’s 
Vehicle. 

 
Following the seizure, law enforcement discovered that 

“the VIN number on [Brereton’s] vehicle [did] not match the 

registration VIN number connected to the plates displayed on 

the vehicle.” (R.12, APP096.) Law enforcement included details 
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of that discrepancy in the search warrant affidavit to establish 

probable cause for allowing the installation of a GPS tracking 

device. (See id.) The stop of the vehicle also netted individuals of 

similar description to those that witnesses had seen in the 

vicinity of various burglaries. (See id.) Law enforcement likewise 

included that fact in the affidavit. (Id.) 

Without having seized Brereton’s vehicle, details about 

the VIN number discrepancy and the occupants’ similarities to 

the burglary suspects would have been omitted from the 

affidavit. The inclusion of that information added to the 

probable cause analysis. However, that information was tainted 

by the illegal seizure of Brereton’s vehicle, and thus the warrant 

that issued based upon it was likewise tainted. See Carroll, 2010 

WI 8, ¶ 44 (noting that warrant tainted by inclusion of illegally 

obtained evidence in affidavit may be invalid). The warrant was 

therefore defective and the fruits of any search conducted 

pursuant to it should be suppressed as the result. See id.  

For all those reasons, law enforcement seized Brereton’s 

vehicle without probable cause or a valid warrant, and the 

seizure was thus unconstitutional. The evidence derived 

therefrom should have been suppressed. See Wong Sun v. United 

States, 371 U.S. 471, 488 (1963). Brereton urges this Court to 
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reach the same conclusion. However, even if this Court 

concludes that law enforcement had probable cause to seize his 

vehicle and that the warrant was not impermissibly tainted, the 

evidence should still have been suppressed based on the later 

unreasonable execution of the warrant. See Sveum II, 2010 WI 

92, ¶ 53. 

II. LAW ENFORCEMENT’S EXECUTION OF THE GPS 
WARRANT WAS UNREASONABLE. 

 
“Even if a court determines that a search warrant is 

constitutionally valid, the manner in which the warrant was 

executed remains subject to judicial review. A search must be 

conducted reasonably and appropriately limited to the scope 

permitted by the warrant.” Id. (quotation marks and quoted 

authority omitted). The requirement that a search must be done 

reasonably derives directly from the Fourth Amendment, which, 

in no uncertain terms, dictates that “[t]he right of the people to 

be secure in their persons, houses, papers, and effects, against 

unreasonable searches and seizures, shall not be violated.” (Emphasis 

added.) When the reasonableness of a search or seizure is 

questioned, a reviewing court considers “the particular 

circumstances of each individual case and balances the nature 

and quality of the intrusion on the individual’s Fourth 

Amendment interests against the importance of the 
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governmental interests alleged to justify the intrusion.” State v. 

Henderson, 2001 WI 97, ¶ 18, 245 Wis. 2d 345, 629 N.W.2d 613 

(quotation and quoted authority omitted). While “it is generally 

left to the discretion of the executing officers to determine the 

details of how best to proceed with the performance of a search 

authorized by a warrant,” “the manner in which a warrant is 

executed is subject to later judicial review as to its 

reasonableness.” Dalia v. United States, 441 U.S. 238, 257-58 

(1979). Whereas the reasonableness of any search or seizure 

depends on a balance between the person’s Fourth Amendment 

interests and the government’s need to intrude, there is a 

preference for the least intrusive search necessary to achieve the 

government’s asserted interests. See Florida v. Royer, 460 U.S. 

491, 500 (1983) (following Terry stop, “the investigative 

methods employed should be the least intrusive means 

reasonably available to verify or dispel the officer’s suspicion”), 

State v. Davis, 2011 WI App 74, ¶¶ 14-15, 333 Wis. 2d 490, 798 

N.W.2d 902 (warrantless entry into home deemed unreasonable 

because not “least intrusive means of attempting contact” with 

occupant). 

Brereton argues that execution of the GPS warrant was 

unreasonable for the following reasons. One, the GPS device’s 
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intrusion into his privacy was not justified by law enforcement’s 

asserted need for it. Two, the set of evidence seized by the GPS 

monitoring device exceeded the set of evidence authorized 

seized by the GPS warrant. 

A. The Manner of the Search was More 
Intrusive than Authorized by the Warrant.  

 
The Fourth Amendment protects both people and 

property from government intrusion. Trespass to private 

property is one manner of intruding on a person’s Fourth 

Amendment interests. Jones, slip op. at 5, APP120. However, a 

Fourth Amendment violation can also occur “when 

government officers violate a person’s ‘reasonable expectation 

of privacy.’” Id. at 3 (quoting Katz v. United States, 389 U.S. 347, 

351 (1967)), APP118. With the GPS tracking device in 

Brereton’s car, law enforcement was able to monitor his travels 

over the course of several days, thereby discerning intimate 

details of his life. Thus, the trespass is not the end of the inquiry 

into the reasonableness of the search, but rather the beginning. 

See id. (Sotomayor, J., concurring opinion) at 3 (explaining that 

“situations involving merely the transmission of electronic 

signals without trespass would remain subject to the Katz 

analysis” (textual alterations and quotation omitted)), APP130. 

In that way, the GPS tracking device infringed not only on 
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Brereton’s possessory interest in his vehicle, but also on 

something in which he had a reasonable expectation of privacy: 

the otherwise indiscernible intimate details of his life.  

1. Use of the GPS tracking device 
intruded on Brereton’s Fourth 
Amendment interests 

 
This Court has never before decided whether the use of 

a GPS tracking device to continually monitor a person’s 

movements intrudes upon something in which a person has a 

reasonable expectation of privacy. However, the issue has been 

considered by the Court of Appeals, as well as numerous other 

jurisdictions, and those courts’ analyses have consistently 

addressed two United States Supreme Court cases: United States 

v. Knotts, 460 U.S. 276 (1983) and United States v. Karo, 468 U.S. 

795 (1984). See State v. Sveum (Sveum I), 2009 WI App 81, 319 

Wis. 2d 498, 769 N.W.2d 53; see also Jones, (Sotomayor, J., 

concurring opinion) at 3, APP130, id. (Alito, J., concurring 

opinion) at 6, APP139, Commonwealth v. Connolly, 913 N.E.2d 

356, 367 (Mass. 2009), People v. Weaver, 909 N.E.2d 1195, 1199 

(N.Y. 2009), State v. Jackson, 76 P.3d 217, 223 (Wash. 2003), 

United States v. Maynard, 615 F.3d 544 (D.C. Cir. 2010), affirmed 

sub nom. United States v. Jones, No. 10-1259. 
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Knotts is the seminal case deciding whether law 

enforcement’s use of technology to follow a criminal suspect 

over public thoroughfares implicated the Fourth Amendment. 

460 U.S. at 277. Police officers in Knotts installed a beeper—“a 

radio transmitter, usually battery operated, which emits periodic 

signals that can be picked up by a radio receiver”—in a 

container that was to later be purchased by the suspect. Id.. 

After the suspect placed the tagged container in his car, officers 

were able to follow him to the scene of drug manufacturing “by 

using both visual surveillance and a monitor which received the 

signals sent from the beeper.” Id. at 278. The Court concluded 

that the suspect’s Fourth Amendment rights were not violated 

because “[a] person traveling in an automobile on public 

thoroughfares has no reasonable expectation of privacy in his 

movements from one place to another.” Id. at 281.  

That language was subsequently relied upon by the 

Wisconsin Court of Appeals to reach a similar conclusion. 

Sveum I, 2009 WI App 81, ¶ 8. The Court of Appeals wrote, 

“We agree with the State that neither a search nor a seizure 

occurs when the police use a GPS device to track a vehicle 

while it is visible to the general public. The seminal cases on this 

topic are [Knotts] and [Karo] . . ..” Id. Based on Knotts, Sveum I 
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concluded “that, to the extent a tracking device reveals vehicle 

travel information visible to the general public, and thus 

obtainable by warrantless visual surveillance, the use of the 

device does not normally implicate Fourth Amendment 

protections.” Id. ¶ 11. 

Sveum I’s blanket assertion that the use of a GPS device 

does not implicate the Fourth Amendment ignores two 

important aspects of Knotts. First, as described in Jones, the 

Fourth Amendment was not implicated because the 

government did not trespass to property in which the suspect 

had a possessory interest. No. 10-1259 at 8-9, APP123-APP124. 

Second, Knotts’s “relied on the level of sophistication of the 

particular electronic device, and the physical location from 

which the device transmitted its signal, to determine whether 

use of the device interferes with a reasonable expectation of 

privacy.” Connolly, 913 N.E.2d at 367. The “very primitive 

tracking device” used in Knotts “was fairly described by the 

Court as having functioned merely as an enhancing adjunct to 

the surveilling officers’ senses.” Weaver, 909 N.E.2d at 1199. It 

was thus, “in this context, not unconvincingly analogized by the 

Court to a searchlight, a marine glass, or a field glass.” Id. Given 

the beeper’s technological limitations, and thus its limited 
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enhancement of the officer’s senses, Knotts expressly withheld 

the conclusion that the use of any tracking device on a public 

thoroughfare would never implicate the Fourth Amendment. 

See 460 U.S. at 283-84. Instead, the Court wrote that if the 

“twenty four hour surveillance of any citizen of this country . . . 

without judicial knowledge or supervision” became a reality, it 

would be time “to determine whether different constitutional 

principles may be applicable.” Id. (quotation marks omitted).  

In the late 1970s, when the government decided to track 

the Knotts suspect with a beeper, the technology accommodating 

that task was primitive. Weaver, 909 N.E.2d at 1199. As 

described above, the beeper device emitted a radio transmission 

that could be intercepted and interpreted by only those persons 

within close range and in possession of the proper equipment. 

Knotts, 460 U.S. at 278. To accomplish their task of tracking the 

suspect, officers in Knotts had to be actively involved in the 

process. See id. Unless an officer was near the suspect with the 

requisite receiver, there would be no way to identify where the 

suspect was or was going. See id. Thus, the efficacy of that 

technology was tied directly to the ability of law enforcement to 

keep tabs on the suspect. See id. For the Knotts Court, the reality 

of beeper tracking was incapable of causing the type of 
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“dragnet” law enforcement practices projected by the 

defendant; namely the non-stop surveillance of any person, any 

place, any time. Id. at 283-84. Based on that reality, the Court 

had no trouble holding that use of a beeper as an aid in tracking 

a suspect does not implicate the Fourth Amendment. Id.  

Officers using a beeper like the one in Knotts could not 

possibly have cataloged the information accessible to the 

officers in the instant case. The notion of continual, 

autonomous tracking with live, computer-aided mapping and 

nearly limitless storage capabilities was science fiction when 

Knotts was decided. GPS tracking as it exists today with powers 

far beyond the simplistic transmission of a radio wave to a 

nearby receiver would, to the Knotts Court, be science fiction 

brought to life. 

The technological capabilities of the GPS device affixed 

to Brereton’s vehicle allowed officers to watch from miles away 

as the vehicle moved throughout Wisconsin and Illinois. On at 

least one occasion, law enforcement observed the vehicle travel 

around Rock County for more than ten minutes. (See id.) Given 

those capabilities, the GPS device inside of Brereton’s vehicle is 

incomparable to the beeper that helped officers chase down the 

suspects in Knotts. Its use gave law enforcement access to the 
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totality of Brereton’s movements from place to place for the 

duration of time that his movements were tracked, including 

any pattern that would have derived from an analysis of that 

data. Such analysis was easily accomplished by the software 

affiliated with the GPS device.  

Importantly, the GPS tracking device cannot be divorced 

from the attendant software relied upon by law enforcement to 

utilize the device. The two are part-and-parcel of the same 

mechanism of search. For, without one, the other is irrelevant. 

A GPS tracking device that electronically records information in 

an inaccessible or indecipherable manner is useless to law 

enforcement officers seeking to determine where the device has 

been. Similarly, a computer program that interprets and visually 

displays the electronic data communicated to it by a GPS device 

is worthless without receiving communications from a properly 

functioning device. Thus, the reasonableness calculus must 

consider not only what information was collected, but also how 

that information was accessible to law enforcement through the 

affiliated software. 

When married with its computer program, the GPS 

device in the instant case was simultaneously all of the 

following: it was an officer driving a car following Brereton, 
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obeying the rules of the road, and avoiding detection; it was that 

officer’s partner who was communicating with the station; it 

was an officer back at the station taking down notes regarding 

Brereton’s reported route; and it was the officer looking over 

the note-taker’s shoulder and drawing a map of the route as 

documented by the note-taker. With a single automaton—the 

GPS device in Brereton’s car—law enforcement officers were 

able to gain access to a catalog of information that would have 

otherwise required many officers to collect. 

Thus, with little effort, officers had access to an intimate 

picture of the route Brereton traveled, the stops that he made, 

the places that he visited, and the time spent at each. (See id.) In 

other words, Brereton’s personal history for the period of time 

the vehicle was tracked—and any information that could be 

derived therefrom—was at the fingertips of law enforcement in 

the form of accumulated data collected and saved by the GPS 

tracking device. Brereton believes that the vast technological 

differences between the beeper in Knotts and the GPS device in 

the instant case demonstrate that Knotts is distinguishable and its 

holding inapposite. See Knotts, 460 U.S. at 283-84. 

A number of courts to have considered GPS monitoring 

have reached the conclusion championed by Brereton, namely 
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that the use of a GPS device distinguishes Knotts. See Connolly, 

913 N.E.2d at 367, Weaver, 909 N.E.2d at 1201, Jackson, 76 P.3d 

at 223, Maynard, 615 F.3d 544. It is perhaps on that basis that 

the Court of Appeals “agree[d] with Brereton . . . [that] the 

Fourth Amendment issue must be addressed.” Brereton, 2011 WI 

App 127, ¶ 8. Most significantly, five members of the United 

States Supreme Court have recently agreed that the use of GPS 

technology to monitor a person’s movements—even across 

public thoroughfares—impinges on expectations of privacy and 

thus implicates the Fourth Amendment. Jones, No. 10-1259 

(Sotomayor, J. concurring), id. (Alito, J. concurring (joined by 

Ginsburg, Breyer, and Kagan, JJ)). To Justice Sotomayor, “the 

fact that the Government might obtain the fruits of GPS 

monitoring through lawful conventional surveillance 

techniques” is not determinative of the reasonable expectation 

of privacy inquiry. Id. (Sotomayor, J., concurring opinion) at 3, 

APP130. She explained that “GPS monitoring generates a 

precise, comprehensive record of a person’s public movements 

that reflects a wealth of detail about her familial, political, 

professional, religious, and sexual associations.” Id. For those 

reasons, the unique capabilities of GPS tracking must be taken 

“into account when considering the existence of a reasonable 
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societal expectation of privacy in the sum of one’s public 

movements.” Id. at 4, APP131. In his concurrence, Justice Alito 

rejected the majority’s property based analysis and reasoned that 

the use of a GPS technology to track persons in public can 

implicate the Fourth Amendment. Id. (Alito, J., concurring 

opinion) at 13, APP146. 

Brereton urges this Court to reach a similar conclusion 

and hold that the use of a GPS tracking device implicates the 

Fourth Amendment by intruding upon an individual’s personal 

history, which is something in which one has a reasonable 

expectation of privacy. From that conclusion it becomes clear 

that the use of the GPS tracking device intruded upon 

Brereton’s Fourth Amendment interests. He now addresses 

how that intrusion was unreasonably accomplished under the 

auspices of a warrant. 

2. Execution of the GPS warrant was 
unreasonable insofar as the GPS device 
used had intrusive capabilities not 
explained to the magistrate that issued 
the warrant. 

 
The unreasonableness of the search in the instant case 

derives from the more intrusive capabilities of the device used 

to perform the search as opposed to the device that law 

enforcement said would be used to search. By describing in the 
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affidavit a GPS tracking device with limited technological 

capabilities, law enforcement thus limited the intrusion that 

could be reasonably accomplished by a warrant issued on those 

representations. The reason for describing the device in the 

affidavit was so that the neutral magistrate could balance the 

proposed government intrusion against Brereton’s Fourth 

Amendment rights when deciding whether the warrant should 

issue. Without knowing the contours of the proposed search, 

the magistrate deciding whether to authorize the attendant 

intrusion could not meaningfully weigh it against Brereton’s 

Fourth Amendment rights. The parameters of the 

reasonableness analysis were thus established when law 

enforcement described in the affidavit the device they intended 

to use.  

Some hypothetical examples divorcing the issue 

presented from GPS monitoring—an emerging technology—

are helpful to make clear how the search was unreasonable in 

light of law enforcement’s expressed interests in the type of 

device they requested permission to install. These examples 

focus on technologies that have already been tested in courts so 

that their familiarity will aid in understanding the issue. 
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 First, consider a circumstance in which law enforcement 

believes that a drug trafficking operation is being run out of a 

home but they do not know who is involved. As part of their 

ongoing investigation, law enforcement seeks to obtain audio 

recordings of drug transactions to prove that drugs are actually 

being sold in the home. To that end, officers decide that they 

want to install an audio recording device in the home, and they 

apply for a warrant for that purpose. In the affidavit, officers 

explain their suspicions and further explain that the listening 

device will obtain audio recordings of illegal drug activity. On 

that basis, a reviewing magistrate authorizes the installation of 

an audio recording device in the home. 

 Suppose, then, that the officers install a device in the 

home that is capable of recording not only audio but also video. 

Thus, the device actually installed is more intrusive than the 

device that was authorized under the warrant. Instead of just 

hearing what is going on in the home, officers would also be 

able to see what was going on inside. The video device would 

allow officers to know intimate details of what was going on in 

the home even when the audio device would not. By using the 

audio and video capable device, officers acted unreasonably 

because they intruded on the privacy of the home’s occupants 



 36

in a way that was not authorized by the warrant. The 

quantitative difference between the capabilities of the device 

described in the warrant and the one actually used makes a 

qualitative difference for the purpose of ascertaining the 

reasonableness of the search. 

 Consider another example: officers believe, but are not 

sure, that there is a substantial marijuana grow operation 

occurring at a person’s home and they apply for a warrant 

authorizing them to collect evidence of the heat signature 

emanating from the home. In the affidavit, they describe the 

device that they will use to collect the heat signature but make 

no mention of its ability to visually penetrate the walls of the 

home. By issuance of the warrant, the magistrate indicates that 

an intrusion into privacy by collecting the heat signature is 

justified. 

 Now, suppose that the officers executing the warrant 

enlist a device that is capable of obtaining a heat signature by 

infrared technology, but also is able to create an accurate visual 

reproduction of the interior of the home by that same 

technology. With the device, officers can actually see the layout 

of the interior; they can see the furniture in the home; they can 

even see the outlines of people as they take showers, change 
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their clothes, or engage in other intimate behaviors. There can 

be no question that the evidence collected with the device 

actually used is different from a simple heat signature, although 

it is the heat signature that makes possible the seizure of that 

evidence. Law enforcement is obtaining more information by 

their search than they represented as collectible in the affidavit. 

Again, the quantitative difference between the information 

actually obtained makes a qualitative difference for the purpose 

of measuring the reasonableness of the intrusion. 

Such is also the case here. Law enforcement used a 

technologically superior device to the one described in the 

affidavit, and thereby was able to intrude upon Brereton’s 

Fourth Amendment rights in a way not authorized by the 

warrant. Specifically, the affidavit explained that the device to be 

installed would “periodically record[] at specified times, the 

latitude, longitude, date and time of readings and store[] these 

readings until they are downloaded to a computer interface and 

overlaid on a computerized mapping program for analysis.” 

(R.12, APP098.) The affidavit made no mention of the fact that 

the GPS tracking device would send text message alerts to law 

enforcement whenever it began or ceased to move. It is mute 

regarding the device’s ability to transmit its location in real-time 



 38

to a remote receiver that could instantaneously analyze the 

transmission and display the device’s location on a 

computerized map. Absent all those details, the affidavit’s 

description of the device provides the impression that it will 

merely act as a static receiver storing location data until later 

retrieved and its stored contents analyzed.  

Based on the information both included in and omitted 

from the affidavit, the device described therein (R.12, APP097-

APP098) seems akin to the one used Sveum. Compare Sveum II, ¶¶ 

8-9 with (R.12, APP111). The device used in Sveum was unable 

to transmit its location to a receiver. See id. ¶ 9. Instead, law 

enforcement had to physically retrieve the device to then 

download the archived data to a computer. Id. Only after the 

device was retrieved were officers able to learn of the vehicle’s 

travels. See id. The affidavit in the instant case seems to describe 

a Sveum-esque device insofar as it references the storage of 

collected location data until it can be downloaded for analysis. 

Additionally, it references the “retrieval of information from” 

the device as something that will be a necessary part of the 

investigation. (R.12, APP097). Thus, the language of the 

affidavit, relied upon by the magistrate who issued the warrant, 

describes a GPS tracking device more substantially limited than 
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the one eventually attached to Brereton’s car. The Court of 

Appeals “agree[d] with Brereton that the GPS device used in 

this case was more technologically advanced, and therefore 

more intrusive than the one described in the affidavit.” Brereton, 

2011 WI App 127, ¶ 14. 

With the device described in the affidavit, law 

enforcement would have had access to only historical 

information of the vehicle’s movements that could, at a later 

date and after retrieval of the device, show where the vehicle 

had traveled. However, law enforcement in the instant case had 

immediate access to that information. 

Law enforcement told the reviewing magistrate that they 

wanted to use the GPS tracking device as part of “an on-going 

investigation” to determine “the location where the fruits of the 

crimes [were] being stored and the identification of associates 

assisting in the [Rock and Walworth County burglaries].” (R.12; 

APP097.) In the affidavit supporting the warrant, it was 

represented that “the installation of a GPS tracking device on 

[Brereton’s vehicle] in conjunction with the monitoring, 

maintenance, and retrieval of information from that GPS 

tracking device, [would] lead to evidence” of the burglaries 

under investigation. (Id.) The GPS tracking device was deemed 



 40

necessary because “[t]he locations of fruits of the crime are not 

easily obtained by using standard investigatory techniques” and 

because it would lessen “the risk of visual detection by the 

suspects and is generally considered more reliable since visual 

surveillance often results in the loss of sight of the target 

vehicle.” (R.12:7; APP098.) The affidavit says nothing about 

identifying a crime in progress or catching the suspects 

immediately after they committed a crime. By its language, law 

enforcement’s stated interests were simply to (1) identify who 

was committing the burglaries and (2) find out where stolen 

goods might be stashed. 

Thus, the magistrate deciding whether to issue the 

warrant would have balanced the government’s need to uncover 

the location of stolen goods or the residences of criminal 

associates against the purported collection of historical data 

showing the vehicle’s travels. The reviewing magistrate would 

not have known that law enforcement would be able to compile 

a real-time catalog of Brereton’s movements and have 

instantaneous access to that information. The reasonableness of 

law enforcement’s execution of that warrant was therefore tied 

to the limited intrusion that they had described in the affidavit. 

When law enforcement attached a GPS device that was able to 
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collect more information than was represented in the affidavit 

and authorized by the warrant, law enforcement was able to 

intrude on Brereton’s privacy in a manner not contemplated 

under the warrant. Law enforcement thus acted unreasonably in 

the manner of the warrant’s execution. 

Brereton asks this Court to reach the same conclusion. 

But, even if this Court determines that the manner of the 

search’s execution was not unreasonable, the evidence seized 

pursuant to it should be suppressed as obtained outside the 

warrant’s scope. 

B. The Evidence Seized by Law Enforcement 
was Outside the Scope of the Warrant. 

 
 The GPS warrant permitted law enforcement to seize 

electronic evidence showing the location and movement of 

Brereton’s vehicle. (R.12, APP090.)  As detailed above, the GPS 

tracking device that was actually used was capable of collecting 

far more electronic data than the one authorized by the warrant. 

Brereton argues that by collecting more evidence than was 

authorized by the warrant, law enforcement exceeded its scope 

and violated the Fourth Amendment. See State v. Pender, 2008 WI 

App 47, ¶ 9, 308 Wis. 2d 428, 748 N.W.2d 471. 
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1. The Fourth Amendment’s protections 
apply to the seizure of intangible 
evidence. 

 
Since Katz, the Supreme Court has recognized that the 

Fourth Amendment applies to both tangible and intangible 

evidence. 389 U.S. at 352-53. When the government argued in 

Katz that the Fourth Amendment “was thought to limit only 

searches and seizures of tangible property,” the Supreme Court 

responded “that the Fourth Amendment governs not only the 

seizure of tangible items, but extends as well to the recording of 

oral statements overheard without any technical trespass under 

local property law.” Id. at 353 (quotation and quoted authority 

omitted). Thus, in Katz, the Supreme Court concluded that 

recording a person’s voice—an intangible thing—amounts to a 

seizure. Id.; see also On Lee v. United States, 343 U.S. 747, 765 

(1952) (Burton, J., dissenting) (“The Fourth Amendment’s 

protection against unreasonable searches and seizures is not 

limited to the seizure of tangible things. It extends to 

intangibles, such as spoken words.”). Other courts have 

reiterated the position that intangible things are subject to 

seizure under the Fourth Amendment. See, e.g., LeClair v. Hart, 

800 F.2d 692 (7th Cir. 1986). The Seventh Circuit explained that 

“the Fourth Amendment embraces more than just the forced 
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physical removal of tangible objects . . . . [T]he government may 

seize intangible items.” Id. at ___. This Court also has indicated 

that intangible items are protected under the Fourth 

Amendment. See Carroll, 2010 WI 8, ¶ 3 (concluding that 4th 

Amend. violation occurred in search of cell phone picture 

gallery); see also State v. Felix, 2012 WI 36, ¶ 30, ___ Wis. 2d ___, 

___ N.W.2d ___, (recognizing that evidence seized in violation 

of the 4th Amend., and thus subject to the exclusionary rule, can 

be “both tangible and intangible evidence”), State v. Knapp, 2005 

WI 127, ¶ 24, 285 Wis. 2d 86, 700 N.W.2d 899 (same). And, the 

Wisconsin Statutes authorize the seizure of “anything other 

than documents which may constitute evidence of any crime.” 

Wis. Stat. § 968.13(1)(c). That arguably must include intangible 

things. 

Thus, when law enforcement obtained electronic data 

with the GPS tracking device showing Brereton’s location and 

movement, it seized that information under the Fourth 

Amendment. The question of the propriety of that seizure turns 

on the particularity requirement. 
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2. A warrant must particularly describe 
the evidence to be seized pursuant to 
it. 

  
The particularity requirement of the Fourth Amendment 

demands that warrants “particularly describ[e] the place to be 

searched, and the persons or things to be seized.” It “reflect[s] 

the determination of those who wrote the Bill of Rights that the 

people of this new Nation should forever ‘be secure in their 

persons, houses, papers, and effects’ from intrusion and seizure 

by officers acting under the unbridled authority of a general 

warrant.” Stanford v. Texas, 379 U.S. 476, 481 (1965) (quoting 4th 

Amend.). Historically, general warrants were despised by the 

founders of this county for the “blanket authority” they gave to 

customs officials “to search where they pleased.” Id. The Fourth 

Amendment’s particularity requirement was created out of to 

the founders’ disgust for such general warrants, id., and by it the 

founders both made “general searches under [a warrant] 

impossible” and prevented “the seizure of one thing under a 

warrant describing another,” Marron v. United States, 275 U.S. 

192, 196 (1927). Thus, the particularity requirement is purposed 

not only on “prevent[ing] general searches,” but also 

“prevent[ing] the seizure of objects when the warrant describes 
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different objects.” State v. Petrone, 161 Wis. 2d 530, 540, 468 

N.W.2d 676, 679 (1991).  

 Given the founders’ concern that searches and seizures 

should be limited to the warrants on which they are based, the 

Fourth Amendment has been understood as limiting the scope 

of searches and seizures pursuant to a warrant. Thus, when 

acting under the authority of a warrant, law enforcement must 

conduct a search that is “reasonably and appropriately limited to 

the scope permitted by the warrant.” Id. at 542, 468 N.W.2d at 

680. A search that exceeds the scope authorized by a warrant 

implicates the constitutional ban against unreasonable searches 

and seizures, Dalia, 441 U.S. at 257, and evidence obtained 

outside a warrant’s scope is subject to suppression, Pender, 2008 

WI App 47, ¶ 9. In other words, the seizure of evidence not 

particularly described in a warrant is considered outside the 

scope of the warrant and a violation of the Fourth Amendment. 

See id. 

3. The evidence to be seized in the 
instant case was particularly described 
by reference to the GPS tracking 
device’s technological capabilities. 

 
 The GPS warrant granted “[t]he State’s request to install 

and monitor a tracking device on [Brereton’s] vehicle.” (R.12, 

APP090.) It authorized law enforcement “to place an electronic 
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tracking device on” Brereton’s vehicle and to take whatever 

steps were needed “to install, use, maintain, and conduct 

surveillance and monitoring of the location and movement of 

[Brereton’s] vehicle.” (R.12, APP090.) By that language, the 

warrant only generally describes the evidence that is to be 

seized. However, the warrant’s authorization to “install and 

monitor a tracking device” at the “State’s request” was “based 

on the information provided in the affidavit.” (R.12, APP090.) 

Thus, by its reference to the GPS tracking device as it was 

described in the accompanying affidavit, the warrant particularly 

describes what is permitted seized.  

As earlier detailed, the affidavit set forth a description of 

the GPS tracking device as being able to collect only limited 

information. Thus, the information available for seizure 

pursuant to the warrant was similarly limited. Fidelity to the 

particularity requirement mandated that law enforcement should 

have been able to seize by the GPS device only historical 

information of the vehicle’s movements. 

4. The evidence seized in the instant case 
was in excess of that authorized by the 
warrant, and thus outside its scope. 

 
As was previously explained, the evidence actually seized 

was qualitatively different than the evidence that the warrant 
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authorized to be seized because of the quantitative difference in 

collectable location data. Think of the evidence both seized and 

seizeable as sets of information, the members of which are the 

location and movement data. From that perspective, the set of 

evidence allowed seized under the warrant (the collectable 

evidence) is subsumed within the set of evidence actually 

collected (the collected evidence). While all the members of the 

set of collectable evidence are also members of the set of 

collected evidence, there are members of the set of collected 

evidence that are not included in the set of collectable evidence. 

It is that discrepancy that runs afoul of the particularity 

requirement; for, the particularity requirement is purposed on 

ensuring that the set of collected evidence is subsumed within 

the set of collectable evidence.  

That is to say, an officer executing a warrant may seize 

no more than is particularly described in the warrant as a thing 

to be seized under it. When the set of collected evidence—what 

law enforcement collects upon execution of the warrant—

exceeds the set of collectable evidence—what the warrant 

authorizes law enforcement to seize—the warrant has been 

unreasonably executed by exceeding its scope. Say, for example, 

a warrant allows seizure of items x, y, and z. So long as only x, y, 
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and z are collected, the scope of the warrant is not exceeded. 

However, if x, y, z, and w are seized, the scope has been 

exceeded because the set of collected evidence includes 

members that are not members of the set of collectable 

evidence. In this case, the result is like the latter circumstance: 

the set of collected evidence subsumes the set of collectable 

evidence. It is that quantitative difference that amounts to a 

qualitative difference and demonstrates that law enforcement 

exceeded the scope of the warrant when they collected location 

data by a more sophisticated GPS tracking device than the one 

described in the affidavit. 

Thus, by use of a more sophisticated GPS device, law 

enforcement seized evidence far beyond what would have been 

possible had a device like the one described in the affidavit been 

used. The execution of the warrant was therefore unreasonably 

beyond its scope. So, even if the warrant was properly issued 

and the manner of the search reasonable, all of the GPS 

tracking data and the evidence derived therefrom—including 

the evidence seized from the target vehicle on October 9, 

2007—should have been suppressed on the ground that it was 

obtained in violation of Brereton’s constitutional rights. See 

Pender, 2008 WI App 47, ¶ 9. 
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CONCLUSION 
 
 For the aforementioned reasons, Brereton respectfully 

requests that this Court hold that his Fourth Amendment rights 

were violated when law enforcement seized his vehicle, installed 

a sophisticated GPS tracking device on it, and then used that 

device to track his movements for several days. He asks that 

this Court remand his case to the circuit court for proceedings 

consistent with that holding. 

Dated this 26th day of April, 2012. 
 

 
 
 
     
Matthew S. Pinix 
Attorney for the Defendant-Appellant-Petitioner 
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1 (Slip Opinion) OCTOBER TERM, 2011 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

UNITED STATES v. JONES 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10–1259. Argued November 8, 2011—Decided January 23, 2012 

The Government obtained a search warrant permitting it to install a 
Global-Positioning-System (GPS) tracking device on a vehicle regis-
tered to respondent Jones’s wife. The warrant authorized installa-
tion in the District of Columbia and within 10 days, but agents in-
stalled the device on the 11th day and in Maryland.  The Government 
then tracked the vehicle’s movements for 28 days.  It subsequently
secured an indictment of Jones and others on drug trafficking con-
spiracy charges.  The District Court suppressed the GPS data ob-
tained while the vehicle was parked at Jones’s residence, but held the 
remaining data admissible because Jones had no reasonable expecta-
tion of privacy when the vehicle was on public streets.  Jones was 
convicted.  The D. C. Circuit reversed, concluding that admission of 
the evidence obtained by warrantless use of the GPS device violated
the Fourth Amendment. 

Held: The Government’s attachment of the GPS device to the vehicle, 
and its use of that device to monitor the vehicle’s movements, consti-
tutes a search under the Fourth Amendment.  Pp. 3–12.

(a) The Fourth Amendment protects the “right of the people to be
secure in their persons, houses, papers, and effects, against unrea-
sonable searches and seizures.”  Here, the Government’s physical in-
trusion on an “effect” for the purpose of obtaining information consti-
tutes a “search.”  This type of encroachment on an area enumerated
in the Amendment would have been considered a search within the 
meaning of the Amendment at the time it was adopted.  Pp. 3–4.

(b) This conclusion is consistent with this Court’s Fourth Amend-
ment jurisprudence, which until the latter half of the 20th century
was tied to common-law trespass.  Later cases, which have deviated 
from that exclusively property-based approach, have applied the 
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Syllabus 

analysis of Justice Harlan’s concurrence in Katz v. United States, 389 
U. S. 347, which said that the Fourth Amendment protects a person’s 
“reasonable expectation of privacy,” id., at 360. Here, the Court need 
not address the Government’s contention that Jones had no “reason-
able expectation of privacy,” because Jones’s Fourth Amendment 
rights do not rise or fall with the Katz formulation.  At bottom, the 
Court must “assur[e] preservation of that degree of privacy against 
government that existed when the Fourth Amendment was adopted.” 
Kyllo v. United States, 533 U. S. 27, 34.  Katz did not repudiate the
understanding that the Fourth Amendment embodies a particular
concern for government trespass upon the areas it enumerates.  The 
Katz reasonable-expectation-of-privacy test has been added to, but
not substituted for, the common-law trespassory test.  See Alderman 
v. United States, 394 U. S. 165, 176; Soldal v. Cook County, 506 U. S. 
56, 64.  United States v. Knotts, 460 U. S. 276, and United States v. 
Karo, 468 U. S. 705—post-Katz cases rejecting Fourth Amendment 
challenges to “beepers,” electronic tracking devices representing an-
other form of electronic monitoring—do not foreclose the conclusion 
that a search occurred here. New York v. Class, 475 U. S. 106, and 
Oliver v. United States, 466 U. S. 170, also do not support the Gov-
ernment’s position.  Pp. 4–12.

(c) The Government’s alternative argument—that if the attach-
ment and use of the device was a search, it was a reasonable one—is 
forfeited because it was not raised below.  P. 12. 

615 F. 3d 544, affirmed. 

SCALIA, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, THOMAS, and SOTOMAYOR, JJ., joined.  SOTOMAYOR, 
J., filed a concurring opinion. ALITO, J., filed an opinion concurring in 
the judgment, in which GINSBURG, BREYER, and KAGAN, JJ., joined. 
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1 Cite as: 565 U. S. ____ (2012) 

Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 10–1259 

UNITED STATES, PETITIONER v. ANTOINE JONES 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
 

[January 23, 2012]


 JUSTICE SCALIA delivered the opinion of the Court. 
We decide whether the attachment of a Global-

Positioning-System (GPS) tracking device to an individu-
al’s vehicle, and subsequent use of that device to monitor 
the vehicle’s movements on public streets, constitutes a
search or seizure within the meaning of the Fourth
Amendment. 

I 
In 2004 respondent Antoine Jones, owner and operator

of a nightclub in the District of Columbia, came under
suspicion of trafficking in narcotics and was made the 
target of an investigation by a joint FBI and Metropolitan 
Police Department task force.  Officers employed various
investigative techniques, including visual surveillance of
the nightclub, installation of a camera focused on the front
door of the club, and a pen register and wiretap covering
Jones’s cellular phone.

Based in part on information gathered from these
sources, in 2005 the Government applied to the United 
States District Court for the District of Columbia for a 
warrant authorizing the use of an electronic tracking
device on the Jeep Grand Cherokee registered to Jones’s 
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wife. A warrant issued, authorizing installation of the de-
vice in the District of Columbia and within 10 days. 

On the 11th day, and not in the District of Columbia but 
in Maryland,1 agents installed a GPS tracking device on
the undercarriage of the Jeep while it was parked in a 
public parking lot. Over the next 28 days, the Govern-
ment used the device to track the vehicle’s movements, 
and once had to replace the device’s battery when the
vehicle was parked in a different public lot in Maryland. 
By means of signals from multiple satellites, the device
established the vehicle’s location within 50 to 100 feet, and 
communicated that location by cellular phone to a Gov-
ernment computer. It relayed more than 2,000 pages of 
data over the 4-week period. 

The Government ultimately obtained a multiple-count
indictment charging Jones and several alleged co-
conspirators with, as relevant here, conspiracy to distrib-
ute and possess with intent to distribute five kilograms or
more of cocaine and 50 grams or more of cocaine base, in 
violation of 21 U. S. C. §§841 and 846.  Before trial, Jones 
filed a motion to suppress evidence obtained through the 
GPS device.  The District Court granted the motion only in 
part, suppressing the data obtained while the vehicle was 
parked in the garage adjoining Jones’s residence.  451 
F. Supp. 2d 71, 88 (2006).  It held the remaining data
admissible, because “ ‘[a] person traveling in an automo-
bile on public thoroughfares has no reasonable expectation
of privacy in his movements from one place to another.’ ” 
Ibid. (quoting United States v. Knotts, 460 U. S. 276, 281 
(1983)). Jones’s trial in October 2006 produced a hung
jury on the conspiracy count. 

In March 2007, a grand jury returned another indict-

—————— 
1 In this litigation, the Government has conceded noncompliance with

the warrant and has argued only that a warrant was not required. 
United States v. Maynard, 615 F. 3d 544, 566, n. (CADC 2010). 
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ment, charging Jones and others with the same conspir-
acy. The Government introduced at trial the same GPS-
derived locational data admitted in the first trial, which 
connected Jones to the alleged conspirators’ stash house 
that contained $850,000 in cash, 97 kilograms of cocaine,
and 1 kilogram of cocaine base.  The jury returned a guilty 
verdict, and the District Court sentenced Jones to life 
imprisonment.

The United States Court of Appeals for the District of
Columbia Circuit reversed the conviction because of ad-
mission of the evidence obtained by warrantless use of
the GPS device which, it said, violated the Fourth Amend- 
ment. United States v. Maynard, 615 F. 3d 544 (2010).
The D. C. Circuit denied the Government’s petition for 
rehearing en banc, with four judges dissenting.  625 F. 3d 
766 (2010). We granted certiorari, 564 U. S. ___ (2011). 

II
 
A 


The Fourth Amendment provides in relevant part that
“[t]he right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated.”  It is beyond dispute
that a vehicle is an “effect” as that term is used in the 
Amendment. United States v. Chadwick, 433 U. S. 1, 12 
(1977). We hold that the Government’s installation of a 
GPS device on a target’s vehicle,2 and its use of that device 
to monitor the vehicle’s movements, constitutes a “search.” 

—————— 
2 As we have noted, the Jeep was registered to Jones’s wife.  The Gov-

ernment acknowledged, however, that Jones was “the exclusive driver.” 
Id., at 555, n. (internal quotation marks omitted).  If Jones was not the 
owner he had at least the property rights of a bailee.  The Court of 
Appeals concluded that the vehicle’s registration did not affect his 
ability to make a Fourth Amendment objection, ibid., and the Govern-
ment has not challenged that determination here.  We therefore do not 
consider the Fourth Amendment significance of Jones’s status. 
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It is important to be clear about what occurred in this
case: The Government physically occupied private proper-
ty for the purpose of obtaining information.  We have no 
doubt that such a physical intrusion would have been
considered a “search” within the meaning of the Fourth
Amendment when it was adopted.  Entick v. Carrington, 
95 Eng. Rep. 807 (C. P. 1765), is a “case we have described 
as a ‘monument of English freedom’ ‘undoubtedly familiar’
to ‘every American statesman’ at the time the Constitution
was adopted, and considered to be ‘the true and ultimate 
expression of constitutional law’ ” with regard to search
and seizure. Brower v. County of Inyo, 489 U. S. 593, 596 
(1989) (quoting Boyd v. United States, 116 U. S. 616, 626 
(1886)). In that case, Lord Camden expressed in plain 
terms the significance of property rights in search-and-
seizure analysis: 

“[O]ur law holds the property of every man so sacred,
that no man can set his foot upon his neighbour’s close
without his leave; if he does he is a trespasser, though 
he does no damage at all; if he will tread upon his
neighbour’s ground, he must justify it by law.” Entick, 
supra, at 817. 

The text of the Fourth Amendment reflects its close con-
nection to property, since otherwise it would have referred
simply to “the right of the people to be secure against 
unreasonable searches and seizures”; the phrase “in their 
persons, houses, papers, and effects” would have been 
superfluous.

Consistent with this understanding, our Fourth 
Amendment jurisprudence was tied to common-law tres-
pass, at least until the latter half of the 20th century. 
Kyllo v. United States, 533 U. S. 27, 31 (2001); Kerr, The 
Fourth Amendment and New Technologies: Constitutional 
Myths and the Case for Caution, 102 Mich. L. Rev. 801, 
816 (2004). Thus, in Olmstead v. United States, 277 U. S. 
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438 (1928), we held that wiretaps attached to telephone
wires on the public streets did not constitute a Fourth
Amendment search because “[t]here was no entry of the 
houses or offices of the defendants,” id., at 464. 

Our later cases, of course, have deviated from that 
exclusively property-based approach. In Katz v. United 
States, 389 U. S. 347, 351 (1967), we said that “the Fourth 
Amendment protects people, not places,” and found a 
violation in attachment of an eavesdropping device to a 
public telephone booth.  Our later cases have applied the
analysis of Justice Harlan’s concurrence in that case,
which said that a violation occurs when government offic-
ers violate a person’s “reasonable expectation of privacy,” 
id., at 360. See, e.g., Bond v. United States, 529 U. S. 334 
(2000); California v. Ciraolo, 476 U. S. 207 (1986); Smith 
v. Maryland, 442 U. S. 735 (1979).

The Government contends that the Harlan standard 
shows that no search occurred here, since Jones had no 
“reasonable expectation of privacy” in the area of the Jeep 
accessed by Government agents (its underbody) and in the
locations of the Jeep on the public roads, which were 
visible to all. But we need not address the Government’s 
contentions, because Jones’s Fourth Amendment rights 
do not rise or fall with the Katz formulation.  At bottom, 
we must “assur[e] preservation of that degree of privacy 
against government that existed when the Fourth 
Amendment was adopted.” Kyllo, supra, at 34. As ex-
plained, for most of our history the Fourth Amendment 
was understood to embody a particular concern for gov-
ernment trespass upon the areas (“persons, houses, pa-
pers, and effects”) it enumerates.3 Katz did not repudiate 
—————— 

3 JUSTICE ALITO’s concurrence (hereinafter concurrence) doubts the 
wisdom of our approach because “it is almost impossible to think of
late-18th-century situations that are analogous to what took place in
this case.”  Post, at 3 (opinion concurring in judgment).  But in fact it  
posits a situation that is not far afield—a constable’s concealing himself 
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that understanding.  Less than two years later the Court 
upheld defendants’ contention that the Government could 
not introduce against them conversations between other 
people obtained by warrantless placement of electronic
surveillance devices in their homes.  The opinion rejected
the dissent’s contention that there was no Fourth 
Amendment violation “unless the conversational privacy of
the homeowner himself is invaded.”4  Alderman v. United 
States, 394 U. S. 165, 176 (1969).  “[W]e [do not] believe
that Katz, by holding that the Fourth Amendment protects
persons and their private conversations, was intended 
to withdraw any of the protection which the Amendment 
extends to the home . . . .”  Id., at 180. 

More recently, in Soldal v. Cook County, 506 U. S. 56 
(1992), the Court unanimously rejected the argument that
although a “seizure” had occurred “in a ‘technical’ sense” 
when a trailer home was forcibly removed, id., at 62, no 
Fourth Amendment violation occurred because law en-
forcement had not “invade[d] the [individuals’] privacy,” 
id., at 60. Katz, the Court explained, established that 
“property rights are not the sole measure of Fourth 
—————— 

in the target’s coach in order to track its movements.  Ibid. There is no 
doubt that the information gained by that trespassory activity would be
the product of an unlawful search—whether that information consisted 
of the conversations occurring in the coach, or of the destinations to 
which the coach traveled. 

In any case, it is quite irrelevant whether there was an 18th-century
analog. Whatever new methods of investigation may be devised, our 
task, at a minimum, is to decide whether the action in question would 
have constituted a “search” within the original meaning of the Fourth 
Amendment. Where, as here, the Government obtains information by
physically intruding on a constitutionally protected area, such a search 
has undoubtedly occurred. 

4 Thus, the concurrence’s attempt to recast Alderman as meaning that 
individuals have a “legitimate expectation of privacy in all conversa-
tions that [take] place under their roof,” post, at 6–7, is foreclosed by 
the Court’s opinion. The Court took as a given that the homeowner’s 
“conversational privacy” had not been violated. 
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Amendment violations,” but did not “snuf[f ] out the previ-
ously recognized protection for property.”  506 U. S., at 64. 
As Justice Brennan explained in his concurrence in 
Knotts, Katz did not erode the principle “that, when the
Government does engage in physical intrusion of a consti-
tutionally protected area in order to obtain information,
that intrusion may constitute a violation of the Fourth
Amendment.” 460 U. S., at 286 (opinion concurring in 
judgment).  We have embodied that preservation of past
rights in our very definition of “reasonable expectation
of privacy” which we have said to be an expectation “that 
has a source outside of the Fourth Amendment, either by
reference to concepts of real or personal property law or
to understandings that are recognized and permitted by
society.” Minnesota v. Carter, 525 U. S. 83, 88 (1998) 
(internal quotation marks omitted).  Katz did not narrow 
the Fourth Amendment’s scope.5 

The Government contends that several of our post-Katz 
cases foreclose the conclusion that what occurred here 
constituted a search.  It relies principally on two cases in 

—————— 
5 The concurrence notes that post-Katz we have explained that “ ‘an 

actual trespass is neither necessary nor sufficient to establish a consti-
tutional violation.’ ”  Post, at 6 (quoting United States v. Karo, 468 U. S. 
705, 713 (1984)).  That is undoubtedly true, and undoubtedly irrele-
vant.  Karo was considering whether a seizure occurred, and as the 
concurrence explains, a seizure of property occurs, not when there is a 
trespass, but “when there is some meaningful interference with an 
individual’s possessory interests in that property.”  Post, at 2 (internal 
quotation marks omitted).  Likewise with a search.  Trespass alone
does not qualify, but there must be conjoined with that what was 
present here: an attempt to find something or to obtain information. 

Related to this, and similarly irrelevant, is the concurrence’s point 
that, if analyzed separately, neither the installation of the device nor 
its use would constitute a Fourth Amendment search.  See ibid. Of 
course not.  A trespass on “houses” or “effects,” or a Katz invasion of 
privacy, is not alone a search unless it is done to obtain information;
and the obtaining of information is not alone a search unless it is
achieved by such a trespass or invasion of privacy. 
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which we rejected Fourth Amendment challenges to 
“beepers,” electronic tracking devices that represent an-
other form of electronic monitoring.  The first case, Knotts, 
upheld against Fourth Amendment challenge the use of a
“beeper” that had been placed in a container of chloroform,
allowing law enforcement to monitor the location of the
container. 460 U. S., at 278.  We said that there had been 
no infringement of Knotts’ reasonable expectation of pri-
vacy since the information obtained—the location of the 
automobile carrying the container on public roads, and
the location of the off-loaded container in open fields near
Knotts’ cabin—had been voluntarily conveyed to the pub-
lic.6 Id., at 281–282.  But as we have discussed, the Katz 
reasonable-expectation-of-privacy test has been added to, 
not substituted for, the common-law trespassory test.  The 
holding in Knotts addressed only the former, since the
latter was not at issue.  The beeper had been placed in
the container before it came into Knotts’ possession, with
the consent of the then-owner.  460 U. S., at 278.  Knotts 
did not challenge that installation, and we specifically de- 
clined to consider its effect on the Fourth Amendment 
analysis. Id., at 279, n.  Knotts would be relevant, per-
haps, if the Government were making the argument that
what would otherwise be an unconstitutional search is 
not such where it produces only public information.  The 
Government does not make that argument, and we know
of no case that would support it.

The second “beeper” case, United States v. Karo, 468 
U. S. 705 (1984), does not suggest a different conclusion.
There we addressed the question left open by Knotts, 
whether the installation of a beeper in a container 
—————— 

6 Knotts noted the “limited use which the government made of the
signals from this particular beeper,” 460 U. S., at 284; and reserved the 
question whether “different constitutional principles may be applicable”
to “dragnet-type law enforcement practices” of the type that GPS
tracking made possible here, ibid. 
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amounted to a search or seizure.  468 U. S., at 713. As in 
Knotts, at the time the beeper was installed the container 
belonged to a third party, and it did not come into posses-
sion of the defendant until later.  468 U. S., at 708.  Thus, 
the specific question we considered was whether the in-
stallation “with the consent of the original owner consti-
tute[d] a search or seizure . . . when the container is deliv-
ered to a buyer having no knowledge of the presence of the 
beeper.” Id., at 707 (emphasis added). We held not.  The 
Government, we said, came into physical contact with
the container only before it belonged to the defendant Karo; 
and the transfer of the container with the unmonitored 
beeper inside did not convey any information and thus did
not invade Karo’s privacy.  See id., at 712. That conclu-
sion is perfectly consistent with the one we reach here. 
Karo accepted the container as it came to him, beeper and
all, and was therefore not entitled to object to the beeper’s
presence, even though it was used to monitor the contain-
er’s location. Cf. On Lee v. United States, 343 U. S. 747, 
751–752 (1952) (no search or seizure where an informant,
who was wearing a concealed microphone, was invited into
the defendant’s business). Jones, who possessed the Jeep
at the time the Government trespassorily inserted the 
information-gathering device, is on much different footing. 

The Government also points to our exposition in New 
York v. Class, 475 U. S. 106 (1986), that “[t]he exterior of 
a car . . . is thrust into the public eye, and thus to examine 
it does not constitute a ‘search.’ ”  Id., at 114.  That state-
ment is of marginal relevance here since, as the Govern-
ment acknowledges, “the officers in this case did more 
than conduct a visual inspection of respondent’s vehicle,” 
Brief for United States 41 (emphasis added).  By attaching 
the device to the Jeep, officers encroached on a protected 
area. In Class itself we suggested that this would make a
difference, for we concluded that an officer’s momentary 
reaching into the interior of a vehicle did constitute a 
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search.7  475 U. S., at 114–115. 
Finally, the Government’s position gains little support

from our conclusion in Oliver v. United States, 466 U. S. 
170 (1984), that officers’ information-gathering intrusion
on an “open field” did not constitute a Fourth Amendment
search even though it was a trespass at common law, id., 
at 183. Quite simply, an open field, unlike the curtilage of 
a home, see United States v. Dunn, 480 U. S. 294, 300 
(1987), is not one of those protected areas enumerated in
the Fourth Amendment.  Oliver, supra, at 176–177.  See 
also Hester v. United States, 265 U. S. 57, 59 (1924).  The 
Government’s physical intrusion on such an area—unlike
its intrusion on the “effect” at issue here—is of no Fourth 
Amendment significance.8 

B 
The concurrence begins by accusing us of applying

“18th-century tort law.”  Post, at 1.  That is a distortion. 
What we apply is an 18th-century guarantee against un- 
reasonable searches, which we believe must provide at 

—————— 
7 The Government also points to Cardwell v. Lewis, 417 U. S. 583 

(1974), in which the Court rejected the claim that the inspection of an
impounded vehicle’s tire tread and the collection of paint scrapings
from its exterior violated the Fourth Amendment.  Whether the plural-
ity said so because no search occurred or because the search was rea-
sonable is unclear.  Compare id., at 591 (opinion of Blackmun, J.)
(“[W]e fail to comprehend what expectation of privacy was infringed”), 
with id., at 592 (“Under circumstances such as these, where probable 
cause exists, a warrantless examination of the exterior of a car is not 
unreasonable . . . ”).

8 Thus, our theory is not that the Fourth Amendment is concerned 
with “any technical trespass that led to the gathering of evidence.” 
Post, at 3 (ALITO, J., concurring in judgment) (emphasis added).  The 
Fourth Amendment protects against trespassory searches only with 
regard to those items (“persons, houses, papers, and effects”) that it 
enumerates. The trespass that occurred in Oliver may properly be
understood as a “search,” but not one “in the constitutional sense.”  466 
U. S., at 170, 183. 
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a minimum the degree of protection it afforded when it 
was adopted.  The concurrence does not share that belief. 
It would apply exclusively Katz’s reasonable-expectation-
of-privacy test, even when that eliminates rights that
previously existed.

The concurrence faults our approach for “present[ing] 
particularly vexing problems” in cases that do not involve
physical contact, such as those that involve the transmis-
sion of electronic signals.  Post, at 9.  We entirely fail to
understand that point.  For unlike the concurrence, which 
would make Katz the exclusive test, we do not make tres-
pass the exclusive test.  Situations involving merely the 
transmission of electronic signals without trespass would 
remain subject to Katz analysis.

In fact, it is the concurrence’s insistence on the exclusiv-
ity of the Katz test that needlessly leads us into “particu-
larly vexing problems” in the present case.  This Court has 
to date not deviated from the understanding that mere
visual observation does not constitute a search.  See Kyllo, 
533 U. S., at 31–32.  We accordingly held in Knotts that 
“[a] person traveling in an automobile on public thorough-
fares has no reasonable expectation of privacy in his 
movements from one place to another.” 460 U. S., at 281. 
Thus, even assuming that the concurrence is correct to
say that “[t]raditional surveillance” of Jones for a 4-week
period “would have required a large team of agents, multi-
ple vehicles, and perhaps aerial assistance,” post, at 12, 
our cases suggest that such visual observation is constitu-
tionally permissible. It may be that achieving the same
result through electronic means, without an accompany-
ing trespass, is an unconstitutional invasion of privacy,
but the present case does not require us to answer that
question.

And answering it affirmatively leads us needlessly into 
additional thorny problems. The concurrence posits that 
“relatively short-term monitoring of a person’s movements 
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on public streets” is okay, but that “the use of longer term 
GPS monitoring in investigations of most offenses” is no 
good. Post, at 13 (emphasis added). That introduces yet
another novelty into our jurisprudence.  There is no prece-
dent for the proposition that whether a search has oc-
curred depends on the nature of the crime being investi-
gated. And even accepting that novelty, it remains
unexplained why a 4-week investigation is “surely” too
long and why a drug-trafficking conspiracy involving sub- 
stantial amounts of cash and narcotics is not an “extra- 
ordinary offens[e]” which may permit longer observation. 
See post, at 13–14. What of a 2-day monitoring of a 
suspected purveyor of stolen electronics? Or of a 6-month 
monitoring of a suspected terrorist?  We may have to
grapple with these “vexing problems” in some future case 
where a classic trespassory search is not involved and
resort must be had to Katz analysis; but there is no reason 
for rushing forward to resolve them here. 

III 
The Government argues in the alternative that even if

the attachment and use of the device was a search, it was 
reasonable—and thus lawful—under the Fourth Amend-
ment because “officers had reasonable suspicion, and in-
deed probable cause, to believe that [Jones] was a leader 
in a large-scale cocaine distribution conspiracy.”  Brief for 
United States 50–51.  We have no occasion to consider this 
argument.  The Government did not raise it below, and 
the D. C. Circuit therefore did not address it.  See 625 
F. 3d, at 767 (Ginsburg, Tatel, and Griffith, JJ., concur-
ring in denial of rehearing en banc).  We consider the 
argument forfeited. See Sprietsma v. Mercury Marine, 537 
U. S. 51, 56, n. 4 (2002). 

* * * 
The judgment of the Court of Appeals for the D. C.

Circuit is affirmed. 
It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 

No. 10–1259 

UNITED STATES, PETITIONER v. ANTOINE JONES 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
 

[January 23, 2012]


 JUSTICE SOTOMAYOR, concurring. 
I join the Court’s opinion because I agree that a search

within the meaning of the Fourth Amendment occurs, at a
minimum, “[w]here, as here, the Government obtains 
information by physically intruding on a constitutionally 
protected area.” Ante, at 6, n. 3.  In this case, the Gov-
ernment installed a Global Positioning System (GPS) 
tracking device on respondent Antoine Jones’ Jeep without 
a valid warrant and without Jones’ consent, then used 
that device to monitor the Jeep’s movements over the
course of four weeks.  The Government usurped Jones’
property for the purpose of conducting surveillance on 
him, thereby invading privacy interests long afforded, and
undoubtedly entitled to, Fourth Amendment protection. 
See, e.g., Silverman v. United States, 365 U. S. 505, 511– 
512 (1961).

Of course, the Fourth Amendment is not concerned only
with trespassory intrusions on property.  See, e.g., Kyllo v. 
United States, 533 U. S. 27, 31–33 (2001).  Rather, even in 
the absence of a trespass, “a Fourth Amendment search 
occurs when the government violates a subjective expecta-
tion of privacy that society recognizes as reasonable.” Id., 
at 33; see also Smith v. Maryland, 442 U. S. 735, 740–741 
(1979); Katz v. United States, 389 U. S. 347, 361 (1967) 
(Harlan, J., concurring).  In Katz, this Court enlarged its
then-prevailing focus on property rights by announcing 
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that the reach of the Fourth Amendment does not “turn 
upon the presence or absence of a physical intrusion.” Id., 
at 353. As the majority’s opinion makes clear, however, 
Katz’s reasonable-expectation-of-privacy test augmented,
but did not displace or diminish, the common-law trespas-
sory test that preceded it.  Ante, at 8. Thus, “when the 
Government does engage in physical intrusion of a consti-
tutionally protected area in order to obtain information,
that intrusion may constitute a violation of the Fourth
Amendment.” United States v. Knotts, 460 U. S. 276, 286 
(1983) (Brennan, J., concurring in judgment); see also, e.g., 
Rakas v. Illinois, 439 U. S. 128, 144, n. 12 (1978).  JUSTICE 
ALITO’s approach, which discounts altogether the constitu-
tional relevance of the Government’s physical intrusion on 
Jones’ Jeep, erodes that longstanding protection for priva-
cy expectations inherent in items of property that people 
possess or control. See post, at 5–7 (opinion concurring in 
judgment).  By contrast, the trespassory test applied in
the majority’s opinion reflects an irreducible constitutional
minimum: When the Government physically invades
personal property to gather information, a search occurs.
The reaffirmation of that principle suffices to decide this 
case. 

Nonetheless, as JUSTICE ALITO notes, physical intrusion
is now unnecessary to many forms of surveillance.  Post, at 
9–12. With increasing regularity, the Government will be
capable of duplicating the monitoring undertaken in this
case by enlisting factory- or owner-installed vehicle track-
ing devices or GPS-enabled smartphones. See United 
States v. Pineda-Moreno, 617 F. 3d 1120, 1125 (CA9 2010) 
(Kozinski, C. J., dissenting from denial of rehearing en
banc). In cases of electronic or other novel modes of sur-
veillance that do not depend upon a physical invasion
on property, the majority opinion’s trespassory test may
provide little guidance. But “[s]ituations involving merely 
the transmission of electronic signals without trespass 
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would remain subject to Katz analysis.” Ante, at 11. As 
JUSTICE ALITO incisively observes, the same technological
advances that have made possible nontrespassory surveil-
lance techniques will also affect the Katz test by shaping 
the evolution of societal privacy expectations.  Post, at 
10–11.  Under that rubric, I agree with JUSTICE ALITO that, 
at the very least, “longer term GPS monitoring in inves- 
tigations of most offenses impinges on expectations of 
privacy.” Post, at 13. 

In cases involving even short-term monitoring, some
unique attributes of GPS surveillance relevant to the Katz 
analysis will require particular attention. GPS monitoring
generates a precise, comprehensive record of a person’s 
public movements that reflects a wealth of detail about
her familial, political, professional, religious, and sexual
associations.  See, e.g., People v. Weaver, 12 N. Y. 3d 433, 
441–442, 909 N. E. 2d 1195, 1199 (2009) (“Disclosed in 
[GPS] data . . . will be trips the indisputably private na-
ture of which takes little imagination to conjure: trips
to the psychiatrist, the plastic surgeon, the abortion clinic,
the AIDS treatment center, the strip club, the criminal 
defense attorney, the by-the-hour motel, the union meet-
ing, the mosque, synagogue or church, the gay bar and 
on and on”). The Government can store such records 
and efficiently mine them for information years into the 
future. Pineda-Moreno, 617 F. 3d, at 1124 (opinion of 
Kozinski, C. J.).  And because GPS monitoring is cheap 
in comparison to conventional surveillance techniques and,
by design, proceeds surreptitiously, it evades the ordinary 
checks that constrain abusive law enforcement practices:
“limited police resources and community hostility.”  Illi-
nois v. Lidster, 540 U. S. 419, 426 (2004). 

Awareness that the Government may be watching chills
associational and expressive freedoms.  And the Govern-
ment’s unrestrained power to assemble data that reveal
private aspects of identity is susceptible to abuse.  The net 
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result is that GPS monitoring—by making available at a 
relatively low cost such a substantial quantum of intimate 
information about any person whom the Government, in 
its unfettered discretion, chooses to track—may “alter the 
relationship between citizen and government in a way
that is inimical to democratic society.” United States v. 
Cuevas-Perez, 640 F. 3d 272, 285 (CA7 2011) (Flaum, J., 
concurring).

I would take these attributes of GPS monitoring into 
account when considering the existence of a reasonable 
societal expectation of privacy in the sum of one’s public 
movements. I would ask whether people reasonably ex-
pect that their movements will be recorded and aggregat-
ed in a manner that enables the Government to ascertain, 
more or less at will, their political and religious beliefs, 
sexual habits, and so on. I do not regard as dispositive
the fact that the Government might obtain the fruits of 
GPS monitoring through lawful conventional surveillance
techniques.  See Kyllo, 533 U. S., at 35, n. 2; ante, at 11 
(leaving open the possibility that duplicating traditional 
surveillance “through electronic means, without an ac-
companying trespass, is an unconstitutional invasion of
privacy”). I would also consider the appropriateness of
entrusting to the Executive, in the absence of any over-
sight from a coordinate branch, a tool so amenable to
misuse, especially in light of the Fourth Amendment’s goal
to curb arbitrary exercises of police power to and prevent
“a too permeating police surveillance,” United States v. 
Di Re, 332 U. S. 581, 595 (1948).* 

—————— 

* United States v. Knotts, 460 U. S. 276 (1983), does not foreclose the 
conclusion that GPS monitoring, in the absence of a physical intrusion,
is a Fourth Amendment search. As the majority’s opinion notes, Knotts 
reserved the question whether “ ‘different constitutional principles
may be applicable’ ” to invasive law enforcement practices such as GPS
tracking. See ante, at 8, n. 6 (quoting 460 U. S., at 284). 

United States v. Karo, 468 U. S. 705 (1984), addressed the Fourth 
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More fundamentally, it may be necessary to reconsider 
the premise that an individual has no reasonable expecta-
tion of privacy in information voluntarily disclosed to third 
parties. E.g., Smith, 442 U. S., at 742; United States v. 
Miller, 425 U. S. 435, 443 (1976). This approach is ill 
suited to the digital age, in which people reveal a great
deal of information about themselves to third parties in 
the course of carrying out mundane tasks.  People disclose 
the phone numbers that they dial or text to their cellu- 
lar providers; the URLs that they visit and the e-mail 
addresses with which they correspond to their Internet 
service providers; and the books, groceries, and medi- 
cations they purchase to online retailers.  Perhaps, as
JUSTICE ALITO notes, some people may find the “tradeoff” 
of privacy for convenience “worthwhile,” or come to accept
this “diminution of privacy” as “inevitable,” post, at 10, 
and perhaps not. I for one doubt that people would accept 
without complaint the warrantless disclosure to the Gov-
ernment of a list of every Web site they had visited in the 
last week, or month, or year.  But whatever the societal 
expectations, they can attain constitutionally protected
status only if our Fourth Amendment jurisprudence ceases 

—————— 

Amendment implications of the installation of a beeper in a container 
with the consent of the container’s original owner, who was aware
that the beeper would be used for surveillance purposes.  Id., at 707. 
Owners of GPS-equipped cars and smartphones do not contemplate
that these devices will be used to enable covert surveillance of their 
movements. To the contrary, subscribers of one such service greeted
a similar suggestion with anger. Quain, Changes to OnStar’s Privacy 
Terms Rile Some Users, N. Y. Times (Sept. 22, 2011), online at 
http://wheels.blogs.nytimes.com/2011/09/22/changes-to-onstars-privacy-
terms-rile-some-users (as visited Jan. 19, 2012, and available in Clerk
of Court’s case file). In addition, the bugged container in Karo lacked 
the close relationship with the target that a car shares with its owner. 
The bugged container in Karo was stationary for much of the Govern-
ment’s surveillance.  See 468 U. S., at 708–710.  A car’s movements, by 
contrast, are its owner’s movements. 
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to treat secrecy as a prerequisite for privacy.  I would not 
assume that all information voluntarily disclosed to some 
member of the public for a limited purpose is, for that 
reason alone, disentitled to Fourth Amendment protection. 
See Smith, 442 U. S., at 749 (Marshall, J., dissenting) 
(“Privacy is not a discrete commodity, possessed absolutely 
or not at all. Those who disclose certain facts to a bank or 
phone company for a limited business purpose need not 
assume that this information will be released to other 
persons for other purposes”); see also Katz, 389 U. S., at 
351–352 (“[W]hat [a person] seeks to preserve as private,
even in an area accessible to the public, may be constitu-
tionally protected”).

Resolution of these difficult questions in this case is
unnecessary, however, because the Government’s physical 
intrusion on Jones’ Jeep supplies a narrower basis for 
decision. I therefore join the majority’s opinion. 
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SUPREME COURT OF THE UNITED STATES 

No. 10–1259 

UNITED STATES, PETITIONER v. ANTOINE JONES 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
 

[January 23, 2012]


 JUSTICE ALITO, with whom JUSTICE GINSBURG, JUSTICE 
BREYER, and JUSTICE KAGAN join, concurring in the 
judgment. 

This case requires us to apply the Fourth Amendment’s 
prohibition of unreasonable searches and seizures to a
21st-century surveillance technique, the use of a Global Po-
sitioning System (GPS) device to monitor a vehicle’s move-
ments for an extended period of time.  Ironically, the Court 
has chosen to decide this case based on 18th-century 
tort law. By attaching a small GPS device1 to the under-
side of the vehicle that respondent drove, the law enforce-
ment officers in this case engaged in conduct that might 
have provided grounds in 1791 for a suit for trespass
to chattels.2  And for this reason, the Court concludes, 
the installation and use of the GPS device constituted 
a search. Ante, at 3–4. 

—————— 
1 Although the record does not reveal the size or weight of the device

used in this case, there is now a device in use that weighs two ounces
and is the size of a credit card.  Tr. of Oral Arg. 27. 

2 At common law, a suit for trespass to chattels could be maintained if 
there was a violation of “the dignitary interest in the inviolability of
chattels,” but today there must be “some actual damage to the chattel
before the action can be maintained.”  W. Keeton, D. Dobbs, R. Keeton, 
& D. Owen, Prosser & Keeton on Law of Torts 87 (5th ed. 1984) (here-
inafter Prosser & Keeton).  Here, there was no actual damage to the
vehicle to which the GPS device was attached. 
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This holding, in my judgment, is unwise.  It strains the 
language of the Fourth Amendment; it has little if any 
support in current Fourth Amendment case law; and it is 
highly artificial.

I would analyze the question presented in this case by
asking whether respondent’s reasonable expectations of 
privacy were violated by the long-term monitoring of the
movements of the vehicle he drove. 

I 

A 


The Fourth Amendment prohibits “unreasonable 
searches and seizures,” and the Court makes very little
effort to explain how the attachment or use of the GPS
device fits within these terms.  The Court does not contend 
that there was a seizure.  A seizure of property occurs 
when there is “some meaningful interference with an in-
dividual’s possessory interests in that property,” United 
States v. Jacobsen, 466 U. S. 109, 113 (1984), and here 
there was none. Indeed, the success of the surveillance 
technique that the officers employed was dependent on
the fact that the GPS did not interfere in any way with
the operation of the vehicle, for if any such interference had 
been detected, the device might have been discovered. 

The Court does claim that the installation and use of the 
GPS constituted a search, see ante, at 3–4, but this con-
clusion is dependent on the questionable proposition that 
these two procedures cannot be separated for purposes of 
Fourth Amendment analysis.  If these two procedures are
analyzed separately, it is not at all clear from the Court’s
opinion why either should be regarded as a search.  It is 
clear that the attachment of the GPS device was not itself 
a search; if the device had not functioned or if the officers 
had not used it, no information would have been obtained. 
And the Court does not contend that the use of the device 
constituted a search either.  On the contrary, the Court 
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accepts the holding in United States v. Knotts, 460 U. S. 
276 (1983), that the use of a surreptitiously planted elec-
tronic device to monitor a vehicle’s movements on public
roads did not amount to a search. See ante, at 7. 

The Court argues—and I agree—that “we must ‘assur[e] 
preservation of that degree of privacy against government 
that existed when the Fourth Amendment was adopted.’ ” 
Ante, at 5 (quoting Kyllo v. United States, 533 U. S. 27, 
34 (2001)).  But it is almost impossible to think of late- 
18th-century situations that are analogous to what took 
place in this case. (Is it possible to imagine a case in
which a constable secreted himself somewhere in a coach 
and remained there for a period of time in order to monitor
the movements of the coach’s owner?3) The Court’s theory
seems to be that the concept of a search, as originally un-
derstood, comprehended any technical trespass that led
to the gathering of evidence, but we know that this is in-
correct.  At common law, any unauthorized intrusion on 
private property was actionable, see Prosser & Keeton 75,
but a trespass on open fields, as opposed to the “curtilage”
of a home, does not fall within the scope of the Fourth 
Amendment because private property outside the curtilage
is not part of a “hous[e]” within the meaning of the Fourth
Amendment. See Oliver v. United States, 466 U. S. 170 
(1984); Hester v. United States, 265 U. S. 57 (1924). 

B 
The Court’s reasoning in this case is very similar to that

in the Court’s early decisions involving wiretapping and
electronic eavesdropping, namely, that a technical tres-
pass followed by the gathering of evidence constitutes a 

—————— 
3 The Court suggests that something like this might have occurred in 

1791, but this would have required either a gigantic coach, a very tiny
constable, or both—not to mention a constable with incredible fortitude 
and patience. 
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search. In the early electronic surveillance cases, the 
Court concluded that a Fourth Amendment search oc-
curred when private conversations were monitored as a
result of an “unauthorized physical penetration into the
premises occupied” by the defendant. Silverman v. United 
States, 365 U. S. 505, 509 (1961).  In Silverman, police
officers listened to conversations in an attached home by 
inserting a “spike mike” through the wall that this house 
shared with the vacant house next door.  Id., at 506.  This 
procedure was held to be a search because the mike made
contact with a heating duct on the other side of the wall 
and thus “usurp[ed] . . . an integral part of the premises.” 
Id., at 511. 

By contrast, in cases in which there was no trespass, it 
was held that there was no search.  Thus, in Olmstead v. 
United States, 277 U. S. 438 (1928), the Court found that 
the Fourth Amendment did not apply because “[t]he taps
from house lines were made in the streets near the 
houses.” Id., at 457.  Similarly, the Court concluded that no
search occurred in Goldman v. United States, 316 U. S. 
129, 135 (1942), where a “detectaphone” was placed on the 
outer wall of defendant’s office for the purpose of overhear-
ing conversations held within the room.

This trespass-based rule was repeatedly criticized.  In 
Olmstead, Justice Brandeis wrote that it was “immaterial 
where the physical connection with the telephone wires
was made.” 277 U. S., at 479 (dissenting opinion).  Al-
though a private conversation transmitted by wire did not
fall within the literal words of the Fourth Amendment, he 
argued, the Amendment should be understood as prohibit-
ing “every unjustifiable intrusion by the government upon 
the privacy of the individual.”  Id., at 478. See also, e.g., 
Silverman, supra, at 513 (Douglas, J., concurring) (“The
concept of ‘an unauthorized physical penetration into the 
premises,’ on which the present decision rests seems to me 
beside the point. Was not the wrong . . . done when the 
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intimacies of the home were tapped, recorded, or revealed?
The depth of the penetration of the electronic device—even
the degree of its remoteness from the inside of the house—
is not the measure of the injury”); Goldman, supra, at 139 
(Murphy, J., dissenting) (“[T]he search of one’s home or 
office no longer requires physical entry, for science has
brought forth far more effective devices for the invasion
of a person’s privacy than the direct and obvious methods 
of oppression which were detested by our forebears and 
which inspired the Fourth Amendment”). 

Katz v. United States, 389 U. S. 347 (1967), finally did 
away with the old approach, holding that a trespass was 
not required for a Fourth Amendment violation.  Katz in-
volved the use of a listening device that was attached to 
the outside of a public telephone booth and that allowed 
police officers to eavesdrop on one end of the target’s 
phone conversation. This procedure did not physically
intrude on the area occupied by the target, but the Katz 
Court “repudiate[ed]” the old doctrine, Rakas v. Illinois, 
439 U. S. 128, 143 (1978), and held that “[t]he fact that the 
electronic device employed . . . did not happen to penetrate
the wall of the booth can have no constitutional signifi-
cance,” 389 U. S., at 353 (“[T]he reach of th[e] [Fourth] 
Amendment cannot turn upon the presence or absence of a 
physical intrusion into any given enclosure”); see Rakas, 
supra, at 143 (describing Katz as holding that the “ca-
pacity to claim the protection for the Fourth Amendment 
depends not upon a property right in the invaded place but 
upon whether the person who claims the protection of the
Amendment has a legitimate expectation of privacy in the 
invaded place”); Kyllo, supra, at 32 (“We have since decou-
pled violation of a person’s Fourth Amendment rights 
from trespassory violation of his property”).  What mattered, 
the Court now held, was whether the conduct at issue 
“violated the privacy upon which [the defendant] justifi-
ably relied while using the telephone booth.” Katz, supra, 
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at 353. 
Under this approach, as the Court later put it when

addressing the relevance of a technical trespass, “an actu-
al trespass is neither necessary nor sufficient to establish 
a constitutional violation.” United States v. Karo, 468 
U. S. 705, 713 (1984) (emphasis added).  Ibid. (“Com-
par[ing] Katz v. United States, 389 U. S. 347 (1967) (no 
trespass, but Fourth Amendment violation), with Oliver v. 
United States, 466 U. S. 170 (1984) (trespass, but no
Fourth Amendment violation)”).  In Oliver, the Court 
wrote: 

“The existence of a property right is but one element
in determining whether expectations of privacy are 
legitimate. ‘The premise that property interests con-
trol the right of the Government to search and seize 
has been discredited.’ Katz, 389 U. S., at 353, (quot-
ing Warden v. Hayden, 387 U. S. 294, 304 (1967); 
some internal quotation marks omitted).”  466 U. S., 
at 183. 

II 
The majority suggests that two post-Katz decisions— 

Soldal v. Cook County, 506 U. S. 56 (1992), and Alderman 
v. United States, 394 U. S. 165 (1969)—show that a tech-
nical trespass is sufficient to establish the existence of a
search, but they provide little support. 

In Soldal, the Court held that towing away a trailer 
home without the owner’s consent constituted a seizure 
even if this did not invade the occupants’ personal privacy.
But in the present case, the Court does not find that there 
was a seizure, and it is clear that none occurred. 

In Alderman, the Court held that the Fourth Amend-
ment rights of homeowners were implicated by the use of a 
surreptitiously planted listening device to monitor third-
party conversations that occurred within their home.  See 
394 U. S., at 176–180.  Alderman is best understood to  
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mean that the homeowners had a legitimate expectation of 
privacy in all conversations that took place under their 
roof. See Rakas, 439 U. S., at 144, n. 12 (citing Alderman 
for the proposition that “the Court has not altogether
abandoned use of property concepts in determining the
presence or absence of the privacy interests protected by 
that Amendment”); 439 U. S., at 153 (Powell, J., concur-
ring) (citing Alderman for the proposition that “property
rights reflect society’s explicit recognition of a person’s au-
thority to act as he wishes in certain areas, and there-
fore should be considered in determining whether an 
individual’s expectations of privacy are reasonable); Karo, 
supra, at 732 (Stevens, J., concurring in part and dissent-
ing in part) (citing Alderman in support of the proposition 
that “a homeowner has a reasonable expectation of privacy
in the contents of his home, including items owned by 
others”).

In sum, the majority is hard pressed to find support in 
post-Katz cases for its trespass-based theory. 

III 
Disharmony with a substantial body of existing case law

is only one of the problems with the Court’s approach in 
this case. 

I will briefly note four others.  First, the Court’s reason-
ing largely disregards what is really important (the use of 
a GPS for the purpose of long-term tracking) and instead 
attaches great significance to something that most would
view as relatively minor (attaching to the bottom of a car a 
small, light object that does not interfere in any way with 
the car’s operation).  Attaching such an object is generally
regarded as so trivial that it does not provide a basis for 
recovery under modern tort law.  See Prosser & Keeton 
§14, at 87 (harmless or trivial contact with personal prop-
erty not actionable); D. Dobbs, Law of Torts 124 (2000) 
(same). But under the Court’s reasoning, this conduct 
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may violate the Fourth Amendment. By contrast, if long-
term monitoring can be accomplished without committing
a technical trespass—suppose, for example, that the Fed-
eral Government required or persuaded auto manufactur-
ers to include a GPS tracking device in every car—the 
Court’s theory would provide no protection. 

Second, the Court’s approach leads to incongruous 
results. If the police attach a GPS device to a car and use 
the device to follow the car for even a brief time, under the 
Court’s theory, the Fourth Amendment applies.  But if the 
police follow the same car for a much longer period using
unmarked cars and aerial assistance, this tracking is not
subject to any Fourth Amendment constraints. 

In the present case, the Fourth Amendment applies, the
Court concludes, because the officers installed the GPS 
device after respondent’s wife, to whom the car was regis-
tered, turned it over to respondent for his exclusive use. 
See ante, at 8. But if the GPS had been attached prior to 
that time, the Court’s theory would lead to a different
result. The Court proceeds on the assumption that re-
spondent “had at least the property rights of a bailee,” 
ante, at 3, n. 2, but a bailee may sue for a trespass to
chattel only if the injury occurs during the term of the
bailment. See 8A Am. Jur. 2d, Bailment §166, pp. 685– 
686 (2009).  So if the GPS device had been installed before 
respondent’s wife gave him the keys, respondent would 
have no claim for trespass—and, presumably, no Fourth 
Amendment claim either. 

Third, under the Court’s theory, the coverage of the 
Fourth Amendment may vary from State to State.  If the 
events at issue here had occurred in a community property
State4 or a State that has adopted the Uniform Marital 

—————— 
4 See, e.g., Cal. Family Code Ann. §760 (West 2004). 
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Property Act,5 respondent would likely be an owner of 
the vehicle, and it would not matter whether the GPS was 
installed before or after his wife turned over the keys.  In 
non-community-property States, on the other hand, the
registration of the vehicle in the name of respondent’s wife 
would generally be regarded as presumptive evidence that
she was the sole owner.  See 60 C. J. S., Motor Vehicles 
§231, pp. 398–399 (2002); 8 Am. Jur. 2d, Automobiles 
§1208, pp. 859–860 (2007). 

Fourth, the Court’s reliance on the law of trespass will 
present particularly vexing problems in cases involving 
surveillance that is carried out by making electronic, as 
opposed to physical, contact with the item to be tracked.
For example, suppose that the officers in the present case 
had followed respondent by surreptitiously activating a
stolen vehicle detection system that came with the car
when it was purchased. Would the sending of a radio
signal to activate this system constitute a trespass to 
chattels? Trespass to chattels has traditionally required a 
physical touching of the property. See Restatement (Se-
cond) of Torts §217 and Comment e (1963 and 1964); 
Dobbs, supra, at 123. In recent years, courts have wres-
tled with the application of this old tort in cases involving 
unwanted electronic contact with computer systems, and 
some have held that even the transmission of electrons 
that occurs when a communication is sent from one com-
puter to another is enough. See, e.g., CompuServe, Inc. v. 
Cyber Promotions, Inc. 962 F. Supp. 1015, 1021 (SD Ohio 
1997); Thrifty-Tel, Inc. v. Bezenek, 46 Cal. App. 4th 1559, 
1566, n. 6 (1996).  But may such decisions be followed in 
applying the Court’s trespass theory?  Assuming that 
what matters under the Court’s theory is the law of tres-
pass as it existed at the time of the adoption of the Fourth 

—————— 
5 See Uniform Marital Property Act §4, 9A U. L. A. 116 (1998). 

APP142



  
  

 

 
 

 
  

 

 

 
 

 
  

 
 

 

  

 
 






10 UNITED STATES v. JONES 

ALITO, J., concurring in judgment 

Amendment, do these recent decisions represent a change 
in the law or simply the application of the old tort to new
situations? 

IV 

A 


The Katz expectation-of-privacy test avoids the problems 
and complications noted above, but it is not without its
own difficulties. It involves a degree of circularity, see 
Kyllo, 533 U. S., at 34, and judges are apt to confuse their 
own expectations of privacy with those of the hypothetical 
reasonable person to which the Katz test looks. See 
Minnesota v. Carter, 525 U. S. 83, 97 (1998) (SCALIA, J., 
concurring).  In addition, the Katz test rests on the as-
sumption that this hypothetical reasonable person has a
well-developed and stable set of privacy expectations.  But 
technology can change those expectations.  Dramatic 
technological change may lead to periods in which popular 
expectations are in flux and may ultimately produce sig-
nificant changes in popular attitudes. New technology
may provide increased convenience or security at the 
expense of privacy, and many people may find the tradeoff 
worthwhile. And even if the public does not welcome 
the diminution of privacy that new technology entails,
they may eventually reconcile themselves to this develop-
ment as inevitable.6 

On the other hand, concern about new intrusions on 
privacy may spur the enactment of legislation to protect 
against these intrusions. This is what ultimately hap-
pened with respect to wiretapping.  After Katz, Congress 

—————— 
6 See, e.g., NPR, The End of Privacy http://www.npr.org/series/

114250076/the-end-of-privacy (all Internet materials as visited Jan. 20,
2012, and available in Clerk of Court’s case file); Time Magazine, 
Everything About You Is Being Tracked—Get Over It, Joel Stein, Mar.
21, 2011, Vol. 177, No. 11. 
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did not leave it to the courts to develop a body of Fourth 
Amendment case law governing that complex subject.
Instead, Congress promptly enacted a comprehensive
statute, see 18 U. S. C. §§2510–2522 (2006 ed. and Supp.
IV), and since that time, the regulation of wiretapping has
been governed primarily by statute and not by case law.7 

In an ironic sense, although Katz overruled Olmstead, 
Chief Justice Taft’s suggestion in the latter case that the
regulation of wiretapping was a matter better left for
Congress, see 277 U. S., at 465–466, has been borne out. 

B 
Recent years have seen the emergence of many new

devices that permit the monitoring of a person’s move-
ments. In some locales, closed-circuit television video 
monitoring is becoming ubiquitous.  On toll roads, auto-
matic toll collection systems create a precise record of the 
movements of motorists who choose to make use of 
that convenience.  Many motorists purchase cars that are 
equipped with devices that permit a central station to 
ascertain the car’s location at any time so that roadside
assistance may be provided if needed and the car may be 
found if it is stolen. 

Perhaps most significant, cell phones and other wireless
devices now permit wireless carriers to track and record
the location of users—and as of June 2011, it has been 
reported, there were more than 322 million wireless devic-
es in use in the United States.8  For older phones, the 
accuracy of the location information depends on the den-
sity of the tower network, but new “smart phones,” which 

—————— 
7 See Kerr, The Fourth Amendment and New Technologies: Constitu-

tional Myths and the Case for Caution, 102 Mich. L. Rev. 801, 850–851
(2004) (hereinafter Kerr). 

8 See CTIA Consumer Info, 50 Wireless Quick Facts, http://www. 
ctia.org/consumer_info/index.cfm/AID/10323. 
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are equipped with a GPS device, permit more precise 
tracking.  For example, when a user activates the GPS on
such a phone, a provider is able to monitor the phone’s 
location and speed of movement and can then report back 
real-time traffic conditions after combining (“crowdsourc-
ing”) the speed of all such phones on any particular road.9 

Similarly, phone-location-tracking services are offered as 
“social” tools, allowing consumers to find (or to avoid)
others who enroll in these services.  The availability and 
use of these and other new devices will continue to shape 
the average person’s expectations about the privacy of his 
or her daily movements. 

V 
In the pre-computer age, the greatest protections of 

privacy were neither constitutional nor statutory, but 
practical. Traditional surveillance for any extended period 
of time was difficult and costly and therefore rarely under-
taken. The surveillance at issue in this case—constant 
monitoring of the location of a vehicle for four weeks—
would have required a large team of agents, multiple
vehicles, and perhaps aerial assistance.10  Only an investi-
gation of unusual importance could have justified such an 

—————— 
9 See, e.g., The bright side of sitting in traffic: Crowdsourcing road

congestion data, Google Blog, http://googleblog.blogspot.com/2009/08/
bright-side-of-sitting-in-traffic.html. 

10 Even with a radio transmitter like those used in United States v. 
Knotts, 460 U. S. 276 (1983), or United States v. Karo, 468 U. S. 705 
(1984), such long-term surveillance would have been exceptionally 
demanding.  The beepers used in those cases merely “emit[ted] periodic 
signals that [could] be picked up by a radio receiver.” Knotts, 460 U.S., 
at 277.  The signal had a limited range and could be lost if the police
did not stay close enough.  Indeed, in Knotts itself, officers lost the 
signal from the beeper, and only “with the assistance of a monitoring
device located in a helicopter [was] the approximate location of the
signal . . . picked up again about one hour later.”  Id., at 278. 
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expenditure of law enforcement resources. Devices like 
the one used in the present case, however, make long-term 
monitoring relatively easy and cheap. In circumstances 
involving dramatic technological change, the best solution
to privacy concerns may be legislative. See, e.g., Kerr, 102 
Mich. L. Rev., at 805–806. A legislative body is well situ-
ated to gauge changing public attitudes, to draw detailed 
lines, and to balance privacy and public safety in a com-
prehensive way.

To date, however, Congress and most States have not 
enacted statutes regulating the use of GPS tracking tech-
nology for law enforcement purposes. The best that we 
can do in this case is to apply existing Fourth Amendment 
doctrine and to ask whether the use of GPS tracking in a
particular case involved a degree of intrusion that a rea-
sonable person would not have anticipated.

Under this approach, relatively short-term monitoring
of a person’s movements on public streets accords with
expectations of privacy that our society has recognized
as reasonable.  See Knotts, 460 U. S., at 281–282.  But 
the use of longer term GPS monitoring in investigations of
most offenses impinges on expectations of privacy.  For 
such offenses, society’s expectation has been that law
enforcement agents and others would not—and indeed, in
the main, simply could not—secretly monitor and cata-
logue every single movement of an individual’s car for 
a very long period.  In this case, for four weeks, law en-
forcement agents tracked every movement that respond-
ent made in the vehicle he was driving.  We need not 
identify with precision the point at which the tracking of 
this vehicle became a search, for the line was surely
crossed before the 4-week mark.  Other cases may present 
more difficult questions. But where uncertainty exists 
with respect to whether a certain period of GPS surveil 
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lance is long enough to constitute a Fourth Amendment
search, the police may always seek a warrant.11  We also 
need not consider whether prolonged GPS monitoring in
the context of investigations involving extraordinary
offenses would similarly intrude on a constitutionally
protected sphere of privacy.  In such cases, long-term
tracking might have been mounted using previously avail-
able techniques. 

* * * 
For these reasons, I conclude that the lengthy monitor-

ing that occurred in this case constituted a search under 
the Fourth Amendment.  I therefore agree with the major-
ity that the decision of the Court of Appeals must be
affirmed. 

—————— 
11 In this case, the agents obtained a warrant, but they did not comply

with two of the warrant’s restrictions: They did not install the GPS 
device within the 10-day period required by the terms of the warrant 
and by Fed. Rule Crim. Proc. 41(e)(2)(B)(i), and they did not install the
GPS device within the District of Columbia, as required by the terms
of the warrant and by 18 U. S. C. §3117(a) and Rule 41(b)(4).  In the 
courts below the Government did not argue, and has not argued here,
that the Fourth Amendment does not impose these precise restrictions 
and that the violation of these restrictions does not demand the sup-
pression of evidence obtained using the tracking device.  See, e.g., 
United States v. Gerber, 994 F. 2d 1556, 1559–1560 (CA11 1993); 
United States v. Burke, 517 F. 2d 377, 386–387 (CA2 1975).  Because it 
was not raised, that question is not before us. 
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Matthew S. Pinix 
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BRIEF OF PLAINTIFF-RESPONDENT 

  

 

ISSUES PRESENTED 

 1. Did Brereton have Fourth Amendment 

"standing" to challenge the seizure and search of a car 

registered to a woman in Clinton, Wisconsin, and 

displaying expired license plates for a different car 

registered to a man in Belvedere, Illinois? 

 

 This issue was not raised by the state in either the 

trial court or the court of appeals. 
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 2. Did police lawfully move the car without a 

warrant after the traffic stop to a nearby impound lot to 

install, pursuant to judicial authorization, a GPS device in 

the car's engine compartment? 

 

 The trial court held that police had probable cause 

to move the car without a warrant to an impound lot a 

short distance from the scene of the traffic stop to install, 

pursuant to court order, the GPS device before returning 

the car to Brereton and his cohort. 

 

 The court of appeals agreed that it was reasonable, 

based on the probable cause they had, for police to move 

the car temporarily to the nearby impound lot to install the 

GPS device. 

 

 3. Did police exceed the scope of the warrant 

authorizing GPS tracking of the car when they used a "real 

time" GPS device rather than the GPS device specified in 

the warrant that records tracking information which is 

then later downloaded to a computer? 

 

 The trial court held that the use of a "real time" 

GPS device was reasonable and did not exceed the scope 

of the warrant. 

 

 The court of appeals agreed that the "real time" 

device used by police did not exceed the scope of the 

warrant. 

 

POSITION ON ORAL ARGUMENT AND 

PUBLICATION 

 The state assumes that, in deciding to grant review, 

this court has deemed this case appropriate for oral 

argument and publication. 
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STATEMENT OF THE CASE 

 Brereton was charged in a criminal complaint filed 

October 13, 2008, with fourteen crimes, both felonies and 

misdemeanors, all arising out of a burglary spree engaged 

in by Brereton and his cohort Brian Conaway in late 

September and early October 2007 (2; Pet-Ap.  4-12). 

 

 On July 23, 2009, counsel for co-defendant 

Conaway filed a motion to suppress evidence obtained as 

the result of GPS surveillance of the car he and Brereton 

were travelling in (43; Pet-Ap.  13-14).
1
  Brereton did not 

file his own suppression motion, but joined Conaway's 

motion instead (39:3; 40:52; Pet-Ap.  80).  The cases were 

joined for purposes of the suppression motion only and a 

joint suppression hearing was held August 12, 2009 (40; 

Pet-Ap.  29-88).  

 

 The trial court denied the suppression motion at the 

close of the hearing.  It held that police had probable 

cause to seize the blue Pontiac carrying Brereton and 

Conaway; and, although it held that a court order was not 

required to do so, police obtained a valid court order 

issued on probable cause to install the GPS device into the 

engine compartment of the Pontiac (40:56-57; Pet-Ap. 84-

85).  The court filed a written order denying the 

suppression motion November 5, 2009 (45). 

 

 Brereton pled guilty to five counts of burglary, 

party to the crime, at a hearing held November 25, 2009 

(41:2-8).  The remaining charges were dismissed but read 

into the record for purposes of sentencing and the state 

                                              
 

1
In an order issued September 10, 2010, the court of appeals 

granted Brereton's motion to supplement the record with the 

suppression motion filed by Conaway's attorney (42).  The court of 

appeals also on its own motion ordered the record supplemented with 

the brief in support of Conaway's motion and the trial court's order of 

November 5, 2009, denying the suppression motion in Conaway's 

case (id.).  Those documents appear in the record as Documents 44 

and 45, respectively.  
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agreed to recommend concurrent twelve-year sentences, 

consisting of seven years of initial confinement followed 

by five years of extended supervision for each count.  The 

court accepted the recommendation and imposed the 

concurrent twelve-year sentences (41:2-3, 8).  A judgment 

of conviction (as corrected) was entered January 7, 2010 

(25; Pet-Ap.  1-3). 

 

 Brereton appealed, pursuant to Wis. Stat. 

§ 971.31(10), from the judgment of conviction entered 

upon his guilty plea and from the order denying his 

suppression motion (28).  The Wisconsin Court of 

Appeals, District II, affirmed in a decision issued August 

10, 2011.  State v. Brereton, 2011 WI App 127, 337 Wis. 

2d 145, 804 N.W.2d 243. 

 

 The court of appeals noted that Brereton did not 

challenge the legality of the traffic stop.  It then held that, 

based on probable cause to believe the car had been used 

in the recent area burglaries, it was lawful for police to 

move the car to a nearby impound lot to install the GPS 

device in the car's engine compartment, as judicially 

authorized.  Id. ¶¶ 9-10. 

 

 The court then concluded that the warrant was 

valid and the manner of its execution by police did not 

exceed its scope.  Id. ¶¶ 12-15.  The court specifically 

rejected the argument that the "real time" GPS tracking 

device actually used impermissibly exceeded the scope of 

the warrant that had authorized the use of a GPS device 

which records tracking information that must later be 

downloaded to a computer.  Id. ¶¶ 14-15.  The court 

summarized its reasoning as follows: 

 
 We hold that the police were operating 

reasonably and within their discretion when they 

attached a GPS device to Brereton's car.  They took 

the time to obtain a warrant.  The warrant authorized 

them to put a GPS device on the car to monitor the 

car's whereabouts.  Unlike the device used in Sveum 

I and II, the GPS device in this case was only in use 

for four days (until the police obtained information 

http://web2.westlaw.com/find/default.wl?mt=Wisconsin&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025845102&serialnum=2018766562&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EDACF3DA&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025845102&serialnum=2018766562&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EDACF3DA&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025845102&serialnum=2022560446&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EDACF3DA&utid=3
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they could use).  And the fact that there was a 

warrant and that the device was in play for only four 

days is what distinguishes the facts of this case from 

United States v. Maynard, 615 F.3d 544 (D.C. Cir. 

2010), cert. granted, United States v. Jones, [__ U.S. 

__,] 131 S. Ct. 3064 (June 27, 2011), a case heavily 

relied on by Brereton.  In that case, the court 

emphasized the level of intrusion involved when the 

police, without a warrant, attached a GPS device to 

the defendant's car and monitored his whereabouts 

"24 hours a day for four weeks."  Id. at 555, 562-64.  

Under the facts of this case, however, we see no 

reason to find that the police overstepped their 

bounds simply because they were able to monitor the 

movements in real time rather than needing to 

continually return to the car, remove the device, and 

download its information to a computer. Though we 

can envision scenarios where prolonged use of this 

device might be unreasonable under the Fourth 

Amendment, we do not believe this case crosses the 

line. 

 

Id. ¶ 15. 

 

 Brereton petitioned for review.  The state opposed 

review.  This court issued an order January 24, 2012, 

directing the parties to submit letter briefs addressing the 

impact of United States v. Jones, __ U.S. __, 132 S. Ct. 

945 (2012), on the issues raised in the petition for review.  

Both parties agreed that Jones, involving warrantless GPS 

tracking for four weeks, did not directly impact the issues 

presented here.  Brereton maintained, however, that 

review was appropriate to determine whether the use of a 

"real time" GPS device exceeded the scope of the warrant. 

 

 This court granted review March 15, 2012. 

 

http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=506&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025845102&serialnum=2022715254&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EDACF3DA&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=506&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025845102&serialnum=2022715254&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EDACF3DA&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=708&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025845102&serialnum=2025085817&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EDACF3DA&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=708&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025845102&serialnum=2025085817&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EDACF3DA&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025845102&serialnum=2022715254&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EDACF3DA&utid=3
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STATEMENT OF FACTS RELEVANT TO THE 

SEARCH AND SEIZURE ISSUES. 

The "probable cause" alleged in the complaint. 

 

 The "probable cause" portion of the criminal 

complaint set forth the facts authorizing police to stop and 

then seize the car in which Brereton and Conaway were 

riding (2:4-9; Pet-Ap.  7-12).  

 

 In the early afternoon of October 5, 2007, 

Walworth County sheriff's deputies executed a traffic stop 

of the car containing Brereton and Conaway for an 

expired license plate, no rear-view mirror and a loud 

muffler.  Earlier that day, police had located this blue 

Pontiac bearing an expired Illinois license plate at a 

residence on Keeler Avenue in the City of Beloit, Rock 

County (2:7; Pet-Ap.  10).  The late 1980s or early 1990s 

model light or robin's egg blue—or teal—Pontiac Grand 

Prix or Grand Am with this specific Illinois license plate 

number and its two male passengers matched the 

description of the car driven by two men observed by 

several citizen witnesses in the vicinity of several 

burglaries committed by two men in Walworth and 

adjoining Rock Counties on October 2 and 3, 2007 (2:5-7; 

Pet-Ap.  8-10; see 12:Exhibit 5-2).  

 

 When they executed the traffic stop, police quickly 

learned that the Vehicle Identification Number (VIN) on 

the car did not match the registered VIN for the expired 

license plates displayed on it (2:7; Pet-Ap.  10).  Brereton 

was the driver; Conaway the passenger.  Police seized the 

car because of the expired plates and the non-matching 

VIN.  Police did not place the two men under arrest at that 

point.  Instead, they had the car towed to a lot where, upon 

issuance of a court order later that afternoon authorizing 

it, they installed a GPS tracking device inside the car (2:7-

8; Pet-Ap.  10-11).  They then returned the car to the two 

men who had to arrange for someone to pick up the car 

since neither of them had a valid driver's license. 
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 The GPS tracking device bore fruit.  Four days 

later, on October 9, 2007, the GPS device pinpointed the 

location of the Pontiac near the scene of another burglary 

in rural Rock County.  Police stopped the car in Janesville 

and found proceeds of that burglary.  When questioned at 

the scene, Brereton told police he and Conaway found 

these items on the side of the road but could not remember 

where (2:8; Pet-Ap.  11).   

 

The proof of probable cause at the suppression hearing. 

 

 The proof of probable cause at the suppression 

hearing closely tracked what was alleged in the complaint. 

 

 Rock County Detective Kamholz testified that 

citizens had provided detailed descriptions of the blue 

Pontiac and its two male occupants near the scene of 

several recent burglaries in Rock County, and one citizen 

provided the Illinois license plate number on the car.  This 

information was made known to Walworth County 

authorities before they executed the traffic stop of the 

Pontiac on October 5th (40:7-10; Pet-Ap.  35-38). 

 

 Kamholz testified that the car was stopped on busy 

Highway 51 in Rock County (40:15; Pet-Ap.  43).  The 

officers decided it was too unsafe to install the GPS 

device on the side of the busy highway and, so, the 

decision was made to tow the car to a private lot instead 

(40:17, 31; Pet-Ap.  45, 59).  It was towed to an impound 

lot owned by a private towing company where police later 

installed the GPS device under the hood, before the car 

was returned to Brereton and Conaway (40:11-12, 14; Pet-

Ap.  39-40, 42). 

 

 Kamholz readily admitted that police had not 

obtained consent from the two men and did not yet have a 

warrant when the decision was made to tow the car 

(40:17-18; Pet-Ap.  45-46).  He also admitted that the 

traffic stop was a pretext to enable police to install the 

GPS device on the car (40:21-22; Pet-Ap.  49-50).  The 

decision was made not to arrest the two men at that time 
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(40:24; Pet-Ap.  52).  Instead, police took the two men to 

a nearby "Dollar Store" ostensibly to let them make 

arrangements for someone to come and pick up the car 

since neither of them had a valid driver's license.  The 

men were unaware that police intended to have the car 

towed (40:32-33; Pet-Ap.  60-61). 

 

 The GPS device was installed after Walworth 

County Circuit Judge Carlson issued an order authorizing 

it later that afternoon (40:28, 43; Pet-Ap.  56, 71).  Police 

had to enter the car's passenger compartment in order to 

release the hood so that the device could be installed in the 

engine compartment (40:29-30; Pet-Ap.  57-58). 

 

 Walworth County Sheriff's Detective Sharp 

testified that the car and its license plate number matched 

the description of a car seen in the vicinity of several 

recent burglaries in both Walworth and Rock Counties. 

Police obtained the Illinois license plate number for the 

car on October 3rd, two days before it was stopped 

(40:36-38; Pet-Ap.  64-66).  Follow-up investigation 

revealed that Brereton's and Conaway's names were 

associated with the Pontiac which was registered to a 

woman (40:38-39, 41, 49; Pet-Ap.  66-67, 69, 77). 

 

 Sharp testified that, when the decision was made to 

stop the Pontiac on October 5th, police felt they had 

probable cause to believe the car was itself evidence of the 

recent burglaries in the area.  Police believed, therefore, 

that they were authorized to seize the car without a 

warrant (40:39; Pet-Ap.  67).  Police decided to install the 

GPS device and return the car rather than retain it in order 

to continue their investigation of the two men's activities 

with the aid of GPS technology (40:39; Pet-Ap.  67). 

 

 Sharp confirmed Kamholz's testimony that the car 

was towed to a private lot for installation of the GPS 

device and that police had to enter the passenger 

compartment in order to release the hood (40:38, 42, 44, 

48; Pet-Ap.  66, 70, 72, 76). 
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 Counsel for Conaway relied entirely on the 

arguments in his brief filed before the hearing (40:51-52; 

Pet-Ap.  79-80).  He argued in the brief that police lacked 

probable cause to seize the car, they lacked probable cause 

to later search it and the court order authorizing 

installation of the GPS device was invalid (40:52; 45; Pet-

Ap.  80).
2
 

 

 The prosecutor argued that police had probable 

cause to seize the Pontiac without a warrant based on the 

description and the license plate number provided by the 

citizen witnesses.  That probable cause was enhanced by 

the discovery during the traffic stop that the Pontiac's VIN 

did not match the registration for the expired Illinois 

license plates.  Police reasonably chose to have the GPS 

device installed and return the car to the two men, rather 

than arrest them and keep the car, in order to continue 

their burglary investigation using the GPS device (40:53-

54; Pet-Ap.  81-82). 

 

 The prosecutor argued that police obtained a valid 

court order based on probable cause for installation of the 

GPS device but, relying on the court of appeals' decision 

in State v. Sveum, 2009 WI App 81, 319 Wis. 2d 498, 

769 N.W.2d 53, no court order was even required (40:55; 

Pet-Ap.  83).  

 

 The trial court ruled that police had probable cause 

to seize the car when they executed the traffic stop based 

on the citizens' detailed descriptions of the car and its 

license plate number.  It was proper for police to decide to 

release the men and later return the car to them in order to 

continue their investigation.  No court order was required 

for police to install the GPS device, but in this case, police 

obtained one anyway: "a belt and suspenders here to make 

sure that it was okay" (40:56-57; Pet-Ap.  84-85). 

 

                                              
 

2
Counsel for Brereton joined in the arguments of counsel for 

Conaway (40:52; Pet-Ap.  80). 
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The probable cause set forth in the affidavit in support of 

the application for judicial authorization to install the 

GPS device. 

 

 Walworth County Detective Robert Schiltz 

submitted an affidavit in support of his application for 

judicial authorization to install the GPS device on 

Brereton's car October 5, 2007 (12:Exhibit 5-1; Pet-

Ap. 92-99). 

 

 Detective Schiltz related the detailed information 

provided by citizen witnesses to the October 2-3 

burglaries describing the blue or teal Pontiac, its Illinois 

license plate number and its two male occupants (Pet-

Ap. 92-95).
3
  A check of Illinois DOT records revealed 

that the license plate was registered for a 1996 Pontiac 

Coupe owned by a man in Belvedere, Illinois, who was no 

longer living at that location (Pet-Ap.  96).
4
  Schiltz then 

described the traffic stop of the two men in the blue 

Pontiac with those expired plates earlier that day, October 

5th, for invalid plates, no rear-view mirror and a loud 

muffler.  The stop also revealed that the VIN did not 

match the registered VIN connected to the license plates 

(Pet-Ap.  96, 98-99).  Wisconsin Department of 

Transportation records revealed that the VIN for this 

particular car identified it as a 1993 blue Pontiac Grand 

Am SE 4-door sedan registered to a Sherry Bloyer of 

Clinton, Wisconsin (Pet-Ap.  98-99; see id. at 108).   

 

 Based on this information, Schiltz alleged there 

was probable cause to believe that the Pontiac had been 

                                              
 

3
Because the Schiltz affidavit is one of several documents 

included under Record Document 12, for ease of reference, the state 

will only refer to the pages of that affidavit as they appear in the 

appendix to Brereton's brief. 

 

 
4
Further police investigation revealed that this particular 

license had been on a Buick and had expired in August of 2007 (Pet-

Ap.  101, 103).  Conaway was a passenger in that Buick when it was 

stopped by Illinois police (Pet-Ap.  101).  
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used in the commission of burglaries and there was 

probable cause to believe that installation of a GPS 

tracking device in the car would lead to evidence of a 

burglary and to the location where "fruits" of burglaries 

are being stored (Pet-Ap.  97).   

 

 Schiltz described how the GPS device would work 

(Pet-Ap.  97-98), and asked for authorization to do GPS 

surveillance not to exceed sixty days (Pet-Ap.  99). 

 

Judicial authorization for installation of the GPS device. 

 

 Walworth County Circuit Court Judge Carlson 

issued a court order October 5, 2007, authorizing 

installation of the GPS device.  He found there was 

"probable cause to believe" that installation of the GPS 

device in the described Pontiac "is relevant to an on-going 

criminal investigation" and that this car is "being or [has] 

been used in the commission of the crime of burglary" 

(12:Exhibit 5-1; Pet-Ap.  90-91).  After so finding, Judge 

Carlson authorized police to install the GPS tracking 

device on the car, to enter the car and any buildings where 

the car is stored, or any premises on which the car is 

located, to install the device and maintain surveillance of 

the car.  He specifically authorized police to enter private 

property to install the GPS device, to use keys to enter and 

move the car, and to enter the car's engine compartment 

and trunk to install the device.  The authorization for the 

surveillance was not to exceed sixty days unless extended 

by court order (id.).  
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ARGUMENT 

I. BRERETON LACKS STANDING 

TO CHALLENGE THE SEIZURE 

AND SEARCH OF  THE PONTIAC 

THAT WAS REGISTERED TO A 

WOMAN IN CLINTON, 

WISCONSIN, AND DISPLAYED 

EXPIRED LICENSE PLATES FOR 

A DIFFERENT PONTIAC 

REGISTERED TO A MAN IN 

BELVEDERE, ILLINOIS. 

A. The standard for review of a 

Fourth Amendment challenge. 

 The following standard for review applies to this 

and all of the Fourth Amendment issues raised on this 

appeal. 

 

 The issue whether police violated the constitutional 

protection against unreasonable searches and seizures is 

one of constitutional fact subject to independent appellate 

review.  In making that determination, the appellate court 

independently reviews the legality of the search or seizure 

based on the trial court's not clearly erroneous findings of 

fact.  State v. Sveum,  2010 WI 92, 328 Wis. 2d 369, ¶ 16, 

787 N.W.2d 317, cert. denied, __ U.S. __, 131 S. Ct. 803 

(2010); State v. Carroll, 2010 WI 8, ¶ 17, 322 Wis. 2d 

299, 778 N.W.2d 1; State v. Popke, 2009 WI 37, ¶ 10, 

317 Wis. 2d 118, 765 N.W.2d 569; State v. Bruski, 

2007 WI 25, ¶ 19, 299 Wis. 2d 177, 727 N.W.2d 503. 

 

B. The requirement that a 

defendant prove standing to 

bring a Fourth Amendment 

challenge. 

 Brereton bears the burden of proving that his 

Fourth Amendment rights were violated.  State v. Bruski, 

299 Wis. 2d 177, ¶ 20. Brereton must prove by a 
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preponderance of the evidence that he had a legitimate 

expectation of privacy in the Pontiac.  This is otherwise 

known as "standing" to challenge the legality of the 

seizure and search under the Fourth Amendment.  A 

legitimate expectation of privacy is an expectation of 

privacy that society is prepared to recognize as reasonable.  

State v. Duchow, 2008 WI 57, ¶ 20, 310 Wis. 2d 1, 

749 N.W.2d 913; State v. Bruski, 299 Wis. 2d 177, ¶¶ 22-

23; State v. Neitzel, 2008 WI App 143, ¶ 12, 314 Wis. 2d 

209, 758 N.W.2d 159; State v. Fox, 2008 WI App 136, 

¶ 10, 314 Wis. 2d 84, 758 N.W.2d 790.  See State v. 

Carroll, 322 Wis. 2d 299, ¶ 27.   

 

 There are two issues to be addressed in determining 

whether Brereton had a reasonable expectation of privacy 

in the Pontiac:  (1) Did Brereton show he had an actual, 

subjective expectation of privacy in the car; and (2) Is 

society willing to recognize that expectation of privacy as 

a reasonable one.  State v. Neitzel, 314 Wis. 2d 209, ¶ 12; 

State v. Fox, 314 Wis. 2d 84, ¶ 16.  

 

 To resolve the question of standing to challenge a 

search or seizure, the reviewing court looks to the totality 

of the circumstances.  State v. Duchow, 310 Wis. 2d 1, 

¶ 21.  In evaluating the totality of the circumstances, the 

court looks to a number of factors including: whether the 

person had a property interest; whether he was lawfully on 

the premises; whether he had complete dominion and 

control and the right to exclude others; whether he took 

precautions customarily taken by those who seek privacy; 

whether the person put the property to some private use; 

and whether the claim of privacy is consistent with 

historical notions of privacy.  State v. Bruski, 299 Wis. 2d 

177, ¶ 24; State v. Neitzel, 314 Wis. 2d 209, ¶ 15.  In 

short, Brereton must prove his personal rights—not the 

rights of a third party—were violated.  See generally 

Rakas v. Illinois, 439 U.S. 128, 133-34, 140 (1978). 
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C. Brereton did not have a 

legitimate expectation of 

privacy in a car that was 

registered to someone else 

with expired license plates for 

another car registered to yet 

another person. 

 In United States v. Jones, 132 S. Ct. 945, the Court 

held that the warrantless attachment of a GPS device to 

the undercarriage of a suspect's vehicle for the purpose of 

tracking its movements on public roads was a Fourth 

Amendment "search" because it involved a technical 

"trespass" on the vehicle.  132 S. Ct. at 949.
5
  "The 

Government physically occupied private property for the 

purpose of obtaining information."  Id. at 949.   Also see 

id. at 950 n.3. 

 

 There was a technical trespass, the Court held, 

because a car is deemed to be a personal "effect" subject 

to Fourth Amendment protection from unreasonable 

searches and seizures.  "It is beyond dispute that a vehicle 

is an "effect" as that term is used in the Amendment.  

United States v. Chadwick, 433 U.S. 1, 12, 97 S.Ct. 2476, 

53 L.Ed.2d 538 (1977)."  Id. at 949. 

 

 Only when there is no such trespass does the Katz 

"reasonable expectation of privacy" test still control.  

"Situations involving merely the transmission of 

electronic signals without trespass would remain subject 

to Katz analysis."  Id. at 953.  As Justice Alito stated in his 

opinion concurring in the judgment:  "By contrast, if long-

term monitoring can be accomplished without committing 

                                              
 

5
Having concluded that there was a "search" due to the 

technical trespass, the majority did not reach the separate question 

whether the suspect had a reasonable expectation of privacy – the 

test adopted by the Court in Katz v. United States, 389 U.S. 347 

(1967) - in the undercarriage of the car to which the GPS device was 

attached or in the subsequent movement of the car on public roads.  

Jones, 132 S. Ct. at 949-54. 
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a technical trespass—suppose, for example, that the 

Federal Government required or persuaded auto 

manufacturers to include a GPS tracking device in every 

car—the Court's theory would provide no protection."  Id. 

at 961 (Alito, J., concurring).  

 

 The Court did not address the separate question 

whether or to what extent the warrantless tracking of a 

car's movements on public roads, but without a technical 

trespass, might also violate the Fourth Amendment.  Id. at 

954.  See id. at 955 (Sotomayor, J., concurring); id., at 

962-63 (Alito, J., concurring).  

 

 The opinion for the majority, written by Justice 

Scalia, steered the analysis away from the Katz 

"reasonable expectation of privacy" test in favor of 

traditional property interests that the framers of the Fourth 

Amendment sought to protect from government intrusion. 

"The text of the Fourth Amendment reflects its close 

connection to property, since otherwise it would have 

referred simply to 'the right of the people to be secure 

against unreasonable searches and seizures'; the phrase 'in 

their persons, houses, papers, and effects' would have been 

superfluous."  Id. at 949. 

 

 It is now plain after Jones that the issue whether 

police may attach a GPS device to a car is inextricably 

bound up with an individual's property rights in the car 

trespassed upon.  If the individual has no property interest 

in that car, his right to prevent the government from 

trespassing upon his personal "effects" has not been 

violated. 

 

 As noted above, the only connection Brereton had 

to the blue 1993 Pontiac Grand Am SE four-door sedan 

was that he was driving it when stopped by police.  His 

mere status as a non-owner driver is not enough to confer 

standing.  State v. Bruski, 299 Wis. 2d 177, ¶ 30 (and 

cases cited therein).  The car was registered to a Sherry 

Bloyer of Clinton, Wisconsin (12; Pet-Ap.  98-99, 108; 

40:38-39, 41, 49; Pet-Ap.  66-67, 69, 77).  Brereton had 
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no connection to her other than that he was driving her 

car.  See State v. Bruski, 299 Wis. 2d 177, ¶¶ 6, 25-29 (no 

standing where defendant was found passed out behind 

the wheel of a car registered to a Ms. Smith whose 

daughter he knew only by her first name). Illinois records 

revealed that the 1993 Pontiac Grand Am's expired license 

plates were for another Pontiac (a 1996 Coupe) registered 

to a man in Belvedere, Illinois (12; Pet-Ap. 96).  Those 

plates expired in August of 2007 and were observed by 

Illinois police on a Buick they had previously stopped in 

which Conaway was a passenger (12; Pet-Ap. 100-01).  

 

 Previous police contacts with the Pontiac Grand 

Am noted two different drivers: Conaway and Miranda 

McKichon, who lives at 1411 Keeler Avenue in Beloit 

(34:43).  Police had connected this car to Conaway and 

McKichon at the Keeler Avenue address (34:42-44; Pet-

Ap. 101).  The Pontiac was indeed observed by the police 

parked in front of the Keeler Avenue address in Beloit on 

October 5, 2007, before it drove off and was later stopped 

by police (34:44; Pet-Ap. 103). 

 

 It is true that, as its driver on October 5th, Brereton 

"possessed" the Pontiac when it was stopped by police. 

But beyond his association with Conaway, whose own 

connection with this car is nebulous at best, Brereton had 

no other connection to the Pontiac.  Brereton also had no 

business driving the car because he did not have a driver's 

license; he could provide only a Wisconsin identification 

card when stopped on October 5th (34:47, 58, 62).  

Further, the address Brereton gave for where he lived was 

not the Keeler Street address in Beloit where the car was 

initially found, or the address of Ms. Bloyer in Clinton, 

but the address of his girlfriend, Leah Frye, at 4208 

Northwest River Drive in Janesville (34:60-61, 199-200).  

There is nothing to indicate that Ms. Frye had any 

connection to this car.  

 

 Brereton had no ownership interest in this car.  He 

had no legal right to operate this or any other car on 

October 5, 2007, because he did not have a valid driver's 
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license.  Someone illegally attached expired plates for 

another Pontiac registered to an Illinois man; plates that 

had previously been illegally attached to a Buick in which 

Conaway was a passenger.  There is nothing to indicate 

Brereton exercised dominion and control over the car, or 

had the right to exclude others, including its registered 

owner (Bloyer).  There is nothing to indicate Brereton put 

the car to private use and took precautions to protect his 

privacy in the car.  His claim of privacy in a car registered 

to another person with expired plates from another car 

registered to someone else is inconsistent with historic 

notions of privacy.  It is an expectation of privacy that 

society is not prepared to recognize as reasonable.  See 

State v. Bruski, 299 Wis. 2d 177, ¶¶ 25-30.  Brereton's 

status vis-a-vis Ms. Bloyer's Pontiac is no different than 

the status of Mr. Bruski passed out behind the wheel of 

Ms. Smith's car.  Id. 

 

 This situation is no different than that of the 

suspect who drives, and thereby "possesses," a stolen car 

with stolen plates.  The framers of the Fourth Amendment 

took pains to protect one's personal "effects," to be sure, 

but those framers would not at that time have reasonably 

deemed a stolen carriage to be the personal "effect" of the 

criminal who stole it from its rightful owner.  Therefore, 

Brereton lacked standing to challenge the seizure and 

search of a car that, yes, he "possessed" but, by all 

accounts, was not his.  See United States v. Marquez, 

605 F.3d 604, 609 (8th Cir. 2010); People v. Lacey, 

69 A.D.3d 704, 887 N.Y.S.2d 158, 160-61 (2009) (failure 

to establish a legitimate expectation of privacy where the 

evidence, "merely demonstrated that the subject vehicle, 

which had been identified by multiple eyewitnesses as to 

make, model, license plate number, and color, as the 

vehicle used in the commission of a series of burglaries 

beginning in July 2002, was registered to the defendant's 

girlfriend as of August 29 or 30, 2002, when the GPS was 

placed on the vehicle."  Id. at 160).  Because Brereton had 

no reasonable expectation of privacy in the Pontiac, it 

follows that he had no reasonable expectation of privacy 

in the Pontiac's movement on public roads.  He, therefore, 
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had no standing to complain about GPS tracking of its 

movements.
6
 

 

D. This court should review the 

question of Brereton's standing 

even though it was not raised 

below. 

 Brereton will likely argue that this court should not 

consider the issue of his standing because the state did not 

raise it in the trial court or in the court of appeals.  This 

court could reasonably take that position but, the state 

contends, it should not do so for the following reasons. 

 

 The importance of establishing Brereton's standing 

to challenge the seizure and search of the Pontiac did not 

come into sharp focus until the Jones decision with its 

unanticipated emphasis on traditional property rights and 

the attendant significance of protecting one's personal 

"effects" from government "trespass."  See United 

States v. Walker, 771 F. Supp. 2d 803, 812-13 (W.D. 

Mich. 2011) (rejecting the argument that attachment of a 

GPS device, even if a technical "trespass," amounts to a 

Fourth Amendment violation).  It is now of paramount 

importance after Jones to establish what property right or 

valid possessory interest a defendant has in the personal 

"effect" being searched and/or seized.  In this case, it is 

                                              
 

6
Recent federal district court decisions, both pre- and post-

Jones, have also held under circumstances similar to those presented 

here that a defendant lacked standing to challenge GPS tracking of a 

car to which he lacked sufficient personal connection.  United 

States v. Luna-Santillanes, No. 11-20492, 2012 WL 1019601, *6 

(E.D. Mich. Mar. 26, 2012); United States v. Guevara, 

No. 8:11CR135, 2012 WL 553356, *4 (D. Neb. Feb. 21, 2012); 

United States v. Love, No. 4:11CR424 HEA, 2012 WL 414287, *1 

(E.D. Mo. Feb. 9, 2012); United States v. Hanna, No. 11-20678-CR, 

2012 WL 279435, *3-5 (S.D. Fla. Jan. 30, 2012); United States v. 

Okafor, No. 11-87(8) (MJD/JJK), 2011 WL 4640883, *2 (D. Minn. 

Aug. 18, 2011).  See generally, 6 Wayne R. LaFave, Search and 

Seizure, § 11.3(e) (4th ed. 2004 & Supp. 2011-12). 
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now necessary to establish that Brereton had some 

property interest in the Pontiac, and a right to exercise 

dominion and control over it, beyond his mere driving it 

without a license and with expired plates when pulled over 

on October 5th.  See United States v. Hanna, 2012 WL 

279435, *3-5.
7
 

 

 Furthermore, this court reviews de novo the issue 

whether the search or seizure violated the Fourth 

Amendment in light of the not clearly erroneous relevant 

facts.  State v. Bruski, 299 Wis. 2d 177, ¶ 19.  Because the 

underlying facts are established that Brereton had no 

ownership interest in this car, and had no right to even be 

operating it when it was stopped on October 5, 2007, this 

court may resolve the constitutional question of Brereton's 

standing without further development of the facts and 

without the normally desired input from the lower courts.  

Moreover, this court is free to affirm on an independent 

basis not raised or relied upon below.  State v. Alles, 

106 Wis. 2d 368, 391, 316 N.W.2d 378 (1982); State v. 

Holt, 128 Wis. 2d 110, 124-25, 382 N.W.2d 679 (Ct. App. 

1985).  This court should, therefore, take up and decide 

the issue of Brereton's standing.
8
 

 

                                              
 

7
The government in Jones did not contest his standing to 

challenge the attachment of a GPS device to the Jeep registered to 

his wife and of which he was the "exclusive driver," giving him the 

status of a "bailee."  The Court, therefore, did not address the issue of 

his standing.  132 S. Ct. at 949 n.2. 

 

 
8
If this court believes the record needs further development, 

it could choose to remand to the trial court for further proceedings. 
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II. POLICE HAD PROBABLE CAUSE 

TO SEIZE THE PONTIAC AFTER 

THE LAWFUL TRAFFIC STOP 

AND COULD MOVE IT 

TEMPORARILY TO THE 

NEARBY IMPOUND LOT TO 

INSTALL, AS AUTHORIZED BY 

COURT ORDER, THE GPS 

DEVICE BEFORE RETURNING 

THE CAR TO BRERETON AND 

CONAWAY. 

 Brereton insists that police violated the Fourth 

Amendment's prohibition against unreasonable searches 

and seizures because they seized and moved his car 

without a warrant and without probable cause.  This, he 

argues, required the suppression of any evidence they 

seized when the car was stopped on October 9th, and any 

derivative evidence obtained thereafter. 

 

 Brereton's arguments are without merit.  Police 

lawfully stopped the car for traffic violations on 

October 5th.  Police had ample evidence, exceeding the 

probable cause "fair probability" standard, to seize the car 

in connection with the recent rash of burglaries involving 

the Pontiac in Walworth and Rock Counties.  Police later 

lawfully installed the GPS device inside the car at the 

nearby impound lot where it was towed because they were 

authorized to do so by judicial order issued on probable 

cause by a neutral magistrate.  This order was of the same 

type as the order recently approved by this court in 

State v. Sveum, 328 Wis. 2d 369.  The GPS technology 

bore fruit when it located the Pontiac near the scene of 

another burglary on October 9th.  The car was later 

stopped and evidence of the burglary was found inside. 
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A. Evidence known before the 

lawful traffic stop, and 

obtained during it, gave police 

probable cause to believe the 

car was, or would contain, 

evidence of the recent 

burglaries. 

 Brereton did not challenge the legality of the traffic 

stop in the lower courts.  State v. Brereton, 337 Wis. 2d 

145, ¶ 9.
9
  He contends, however, that police lacked 

                                              
 

9
Brereton now, however, appears to be challenging the 

traffic stop for the first time in this court.  Brereton's brief at 20-21.  

He contends the VIN information obtained during the traffic stop 

"was tainted by the illegal seizure of Brereton's vehicle."  Id. at 21.  

If Brereton is indeed now challenging the stop, issues of waiver and 

estoppel aside, his understanding of the law was correct below. 

 
 A traffic stop is a "seizure" and, as such, is subject to the 

Fourth Amendment's reasonableness requirement.  A traffic stop is 

reasonable if police have probable cause to believe a traffic violation 

has occurred, or grounds to reasonably suspect that a traffic violation 

is being or will be committed.  State v. Popke, 317 Wis. 2d 118, 

¶¶ 11, 13-14; State v. Gaulrapp, 207 Wis. 2d 600, 605, 558 N.W.2d 

696 (Ct. App. 1996).  See Berkemer v. McCarty, 468 U.S. 420, 439 

(1984). 

 

 Brereton does not dispute that police knew when they 

stopped the car on October 5th that its license plates were expired, it 

did not have a rear-view mirror and its muffler was loud.  The 

expired plates and bad muffler justified the traffic stop.  State v. 

Popke, 317 Wis. 2d 118, ¶¶ 12-17.  See State v. Gaulrapp, 207 Wis. 

2d at 605 n.3 (traffic stop justified for noisy muffler). 

 

 Police conceded that this was a "pretext" traffic stop.  While 

they were justified in executing the stop for reasons such as the 

expired plates and loud muffler, police were actually motivated to 

temporarily seize the car to install a GPS device to aid in their 

ongoing burglary investigation.  Brereton did not argue below that it 

was unlawful for police to execute this "pretext" traffic stop based on 

the objective justification for it.  His concession below was correct. 

 

 So long as the traffic stop was objectively reasonable, the 

officers' actual motivation for it was irrelevant.  Ohio v. Robinette, 

(footnote continued) 
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probable cause to thereafter seize the Pontiac and to move 

it to the impound lot without a warrant.  He believes it was 

unlawful for police to move his car to the nearby impound 

lot for the length of time it took to await judicial 

authorization to install the GPS device, before returning 

the car to Brereton and Conaway.  He insists this all had to 

be done on the side of busy Highway 51.  Brereton is 

wrong because, armed with probable cause, police could 

temporarily move the car to a safe location to execute the 

judicially authorized installation of the GPS device. 

 

 To satisfy the probable cause standard for the 

warrantless seizure of the car, the state had to only prove 

there was a "fair probability" under the totality of the 

circumstances that this car was, or that it would contain, 

evidence of the crime of burglary.  State v. Carroll, 

322 Wis. 2d 299, ¶ 28; State v. Pallone, 2000 WI 77, 

¶¶ 74-76, 236 Wis. 2d 162, 613 N.W.2d 568.  See State v. 

Popke, 317 Wis. 2d 118, ¶ 14 (probable cause exists when 

information leads a reasonable officer to believe guilt of a 

traffic violation is more than a possibility). 

 

 The traffic stop was reasonably limited in scope to 

the initial justification for the stop.  State v. Gaulrapp, 

207 Wis. 2d at 606 (citing Terry v. Ohio, 392 U.S. 1, 29 

(1968)).  After checking on the expired Illinois license 

plates, it was eminently reasonable for police to check the 

Pontiac's vehicle identification number.  When police did 

so, they learned that the car's VIN did not match the VIN 

registered for the license plates.  Moreover, because 

neither man had a valid driver's license, someone else 

would have to take custody of the car and move it from 

                                              
519 U.S. 33, 38 (1996); Whren v. United States, 517 U.S. 806, 813 

(1996); Scott v. United States, 436 U.S. 128, 138 (1978); State v. 

Sykes, 2005 WI 48, ¶ 29, 279 Wis. 2d 742, 695 N.W.2d 277; State v. 

Gaulrapp, 207 Wis. 2d at 609-10; State v. Baudhuin, 141 Wis. 2d 

642, 651-52, 416 N.W.2d 60 (1987); State v. Williams, 2010 WI App 

39, ¶ 26, 323 Wis. 2d 460, 781 N.W.2d 495. 
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the highway.  That is why the two men were taken by 

police to the nearby "Dollar Store."  They had to make 

arrangements for someone else to pick up the car that 

neither of them could legally drive.  

 

 The traffic stop was objectively reasonable, 

regardless of the officers' subjective motivation for it, and 

it was reasonably limited in scope up to and including the 

point when police learned that the car's VIN number did 

not match the VIN number registered for the expired 

plates.  The number on the Illinois plates was the same as 

the license number provided by a citizen-witness who saw 

the Pontiac near the scene of one of the recent burglaries. 

This all added up to a "fair probability" that the Pontiac 

with that Illinois license number was connected to at least 

one of the recent burglaries.  

 

 Brereton contends that police were not permitted to 

check the VIN number without a warrant, Brereton's brief 

at 20-21, but does not explain why.  He does not explain 

why it is unreasonable for police to check the VIN number 

of a lawfully stopped car bearing expired out-of-state 

plates that are registered to another car.
10

 

 

 Brereton insists that the Pontiac's mobility 

somehow diminished its connection to the recent 

burglaries but does not elaborate.  Brereton's brief at 16. 

The court of appeals aptly disposed of this argument:  

"But if the car has been seen at prior similar crimes and 

has a VIN number that does not match the license plates, 

mobility becomes less the problem."  State v. Brereton, 

                                              
 

10
Though he challenges probable cause, Brereton grudgingly 

acknowledges the "vehicle matched the description of a car 

witnessed at the scene of a few burglaries," Brereton's brief at 17-18, 

and the stop "netted individuals of similar description to those that 

witnesses had seen in the vicinity of various burglaries."  Id. at 21.  

Just as 2 + 2 = 4, these two concessions add up to a "fair probability" 

the Pontiac was used in the burglaries and/or contained evidence of 

those burglaries.   
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337 Wis. 2d 145, ¶ 9.  It makes sense for a burglar to use a 

car that cannot be readily traced to him. 

 

 Therefore, police had probable cause to stop the 

Pontiac for the enumerated traffic violations (not disputed 

by Brereton) and they had probable cause to believe it 

was, or it contained, evidence of the recent burglaries.  

This Pontiac, with its two male occupants, was seen in the 

vicinity of several unsolved burglaries as recently as two 

and three days before the traffic stop.  The expired plates, 

coupled with the suspicious VIN number, only added to 

the probable cause police already had when they pulled 

the car over.  The lower courts properly concluded, based 

on these undisputed facts, that there was a "fair 

probability" the Pontiac was evidence of the recent 

burglaries, and/or it would contain evidence of those 

recent burglaries (proceeds, burglary tools, a list of target 

homes, or the like), and/or it would soon be on its way to 

another burglary.  This all gave police probable cause to 

believe, as alleged in Detective Schiltz's affidavit, that by 

keeping the car under surveillance with GPS technology, 

investigators would obtain evidence of the recent and 

future burglaries.  

 

B. Police could lawfully move 

the car to the impound lot to 

await judicial authorization to 

install the GPS device. 

 Police seized the car for three hours from the 

initiation of the stop to when it was returned to 

Highway 51.  The Pontiac was stopped at approximately 

1:00 p.m. on October 5th (12:Exhibit D-3; Pet-Ap.  104-

06).  Rather than wait on the side of busy Highway 51 for 

judicial authorization to install the GPS device there, 

police wisely decided to have the car towed to the 

impound lot owned by a private towing service roughly an 

hour later at 2:05 p.m. (12:Exhibit D-3; Pet-Ap.  106).  

The trip to the tow lot "just down the road" took one 

minute (id.).  The court order signed by Judge Carlson 
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authorizing installation of the GPS device came through 

an hour-and-a-half after the car was towed, at 3:35 p.m. 

(12:Exhibit D-3; Pet-Ap.  108).  The GPS installation was 

completed at 3:56 p.m. (id.).  The car was then towed back 

out to where it had been stopped on Highway 51 with the 

GPS device inside the engine compartment (id.). 

 

 Armed as they were with probable cause, police 

were allowed to both seize and search the Pontiac without 

a warrant under the "automobile exception" to the warrant 

requirement.  United States v. Ross, 456 U.S. 798, 824-25 

(1982); Carroll v. United States, 267 U.S. 132, 147-59 

(1925); State v. Matejka, 2001 WI 5, ¶¶ 19, 22-27, 

241 Wis. 2d 52, 621 N.W.2d 891; State v. Pallone, 

236  Wis. 2d 162, ¶¶ 30, 58, 64-71.  See Arizona v. Gant, 

556 U.S. 332, 347 (2009) ("Ross allows searches for 

evidence relevant to offenses other than the offense of 

arrest, and the scope of the search authorized is broader"); 

State v. Miller, 2002 WI App 150, ¶ 15, 256 Wis. 2d 80, 

647 N.W.2d 348 (the probable cause police had to search 

the vehicle for controlled substances gave them probable 

cause to search the purse found therein without a warrant).  

Therefore, police were authorized to seize the car, move it 

the short distance to the impound lot, and search it without 

a warrant on probable cause to believe the car was, or it 

contained, evidence of the crime of burglary.  Instead, 

they moved the car without a warrant based on probable 

cause, but waited to search it (install the GPS device) until 

they got a warrant. 

 

 Although police could have waited for 

authorization to install the GPS on the side of the busy 

highway, they wisely moved the car the short distance to 

the safety of the impound lot and only long enough to 

obtain judicial authorization to install the GPS device. 

When the warrant came through, police entered the 

passenger compartment only to release the hood, and 

entered the engine compartment only to install the GPS 

device.  They then returned the car to Brereton and 

Conaway.   
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 The seizure of the car for those three hours was 

reasonable and necessary to execute the traffic stop, move 

the car, request and obtain judicial authorization, install 

the GPS device and return the car.  These actions by 

police were eminently reasonable in both scope and 

duration.  See State v. Quartana, 213 Wis. 2d 440, 446-51, 

570 N.W.2d 618 (Ct. App. 1997) (permitting police to 

move a suspect some distance when reasonably necessary 

to continue an investigation though they only had 

reasonable suspicion); State v. Wilkens, 159 Wis. 2d 618, 

628, 465 N.W.2d 206 (Ct. App. 1990) (detention of a 

suspect for "an hour to an hour and twenty minutes did not 

ripen into an illegal arrest" because police were diligently 

pursuing their criminal investigation at the same time).   

  

 Brereton does not explain why it would have been 

preferable for police to install the GPS device on the busy 

highway rather than move it to a safer location a minute or 

so away.  Whatever expectation of privacy Brereton had 

in the Pontiac, see "I" above, was lost once police 

obtained probable cause to believe the car was, and would 

contain, evidence of the recent burglaries.  Brereton's 

expectation of privacy in the car was not violated merely 

because police installed the GPS device pursuant to the 

warrant at the impound lot rather than on the side of the 

busy highway. 

 

 Brereton complains, nonetheless, that police 

manufactured the need to move the car when they decided 

to execute the traffic stop on the busy highway.  Brereton's 

brief at 19-20.  Brereton conveniently ignores the fact that 

it was his decision to drive the Pontiac with its loud 

muffler, missing mirror and expired Illinois plates down 

Highway 51, and to do so without a driver's license. 

Brereton did not challenge below the right of police to 

execute a pretext stop for these undisputed traffic 

violations, but see n.9 above, yet insists police could not 

decide where to execute that pretext stop.  He cites no law 

that prohibits police from deciding where to execute a 

valid traffic stop.  More to the point, he cites no law that 
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prohibits police from executing a traffic stop on the road 

where the violator has chosen to drive.
11

 

 

 Police were authorized to take custody of the 

Pontiac because they had probable cause to believe it was 

used in the recent rash of burglaries and neither Brereton 

nor Conaway could drive the car.  Even absent probable 

cause, and if this was nothing more than a routine traffic 

stop, it was reasonable for police to move the car off the 

busy highway to a nearby lot for the amount of time it 

would take for the two men to find someone else to come 

for the car.  

 

 The court of appeals properly held that police could 

reasonably move the car because they obtained probable 

cause to believe it was, and might contain, evidence of the 

recent rash of burglaries. 

 

C. Brereton's substantial rights 

were not harmed by moving 

the car without a warrant. 

 Finally, Brereton fails to explain how his 

substantial rights were harmed. Wis. Stat. § 968.22. 

Shortly after the traffic stop, Judge Carlson specifically 

authorized police to move the Pontiac "for the required 

time to a concealed location" in order "to accomplish the 

installation" of the GPS device (12; Pet-Ap. 91).  Brereton 

does not challenge this provision in the warrant.  The car 

would, therefore, have been moved shortly thereafter 

pursuant to the warrant.  

 

 Brereton does not explain how his substantial rights 

were harmed by the decision of the officers to move the 

                                              
 

11
Police also decided not to install the GPS device when the 

car was parked in front of the Keeler Street residence because there 

were too many people around in this residential area who might 

observe the installation (34:42-44; Pet-Ap. 102).  Also, the car 

eventually drove off from Keeler Street, leading to the traffic stop on 

Highway 51 (Pet-Ap. 103). 
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car a little sooner than what the judge later authorized.  He 

fails to explain how his substantial rights would have been 

furthered by making the officers stand with the car by the 

side of the busy highway and await authorization to move 

it rather than immediately move the car the short distance 

to the impound lot to await judicial authorization to install 

the GPS device.  Brereton does not claim that any 

incriminating evidence was discovered by police while the 

car was being moved.  He suffered no harm.  Wis. Stat. 

§ 968.22.  State v. Sveum, 328 Wis. 2d 369, ¶¶ 57, 71-72.  

 

III. POLICE DID NOT EXCEED THE 

SCOPE OF THE COURT ORDER 

WHEN THEY INSTALLED A 

"REAL TIME" GPS DEVICE 

INSTEAD OF ONE THAT STORES 

TRACKING INFORMATION TO 

BE LATER DOWNLOADED TO A 

COMPUTER. 

 Brereton insists that police exceeded the scope of 

the warrant in violation of the Fourth Amendment because 

they used a "real time" GPS device in executing the 

warrant instead of the GPS device, as described in the 

warrant application, which records tracking information to 

be later downloaded to a computer for analysis after the 

device is removed from the car. 

 

A. The scope of the warrant 

application and the warrant as 

issued. 

 The following is what the search warrant affidavit 

prepared by Detective Schiltz requested: 

 
 Affiant states that the GPS tracking device, 

which is covertly placed on a criminal suspect's 

automobile is equipped with a satellite radio 

receiver, which, when programmed, periodically 

records at specified times, the latitude, longitude, 

date and time of readings and stores these readings 
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until they are downloaded to a computer interface 

unit and overlaid on a computerized mapping 

program for analysis. 

 

 . . . . 

 

 Affiant believes the installation of the GPS 

tracking devices onto the target vehicle and the 

monitoring thereof will enable law enforcement 

officers to identify locations and associates currently 

unknown to law enforcement officers.  Furthermore, 

Affiant believes the installation of the GPS tracking 

device has been shown to be a successful 

supplement to visual surveillance of the vehicle.  

There is an increased inherent risk of detection by 

suspects when law enforcement personnel use visual 

surveillance techniques.  The GPS tracking device 

lessens the risk of visual detection by the suspects 

and is generally considered more reliable since 

visual surveillance often results in the loss of sight 

of the target vehicle. 

 

(12; Pet-Ap. 97-98). 

 

 The following is what Judge Carlson authorized 

when he issued the warrant: 

 
Based on the information provided in the affidavit 

submitted by Detective Robert Schiltz, the Court 

finds there is probable cause to believe that the 

installation of tracking devices on the below-listed 

vehicle is relevant to an on-going criminal 

investigation and that the vehicles [sic] are being or 

have been used in the commission of the crime of 

burglary . . . .  The court hereby orders that: 

 

 . . . . 

 

 The Walworth County Sheriff's Department 

. . . [is] authorized to place an electronic tracking 

device on a 1993 blue Pontiac Grand Am SE 4 door 

registered to Sherry Bloyer of Clinton, Wisconsin . . 

. and they are hereby authorized to surreptitiously 

enter and re-enter the vehicle . . . to install, use, 

maintain and conduct surveillance and monitoring of 

the location and movement of the target vehicle in 

all places within or outside the jurisdiction of 

Walworth County.  . . . . 
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 It is further ordered that Detective Robert 

Schiltz, or other law enforcement officers, shall 

remove the electronic tracking device as soon as 

practicable after the objectives of the 

surveillance are accomplished or not later than 

sixty (60) days from the date this order is signed 

unless extended by this court or another court of 

competent jurisdiction. 

 

(12; Pet-Ap. 90-91).
12

  

 

B. The installation and tracking 

of the "real time" GPS device 

did not exceed the broad 

purpose and scope of the 

warrant. 

 The purpose of the warrant request, and the judicial 

authorization given, was for GPS tracking of the car's 

movements for up to 60 days "in all places within or 

outside the jurisdiction of Walworth County" to obtain 

information relevant to the ongoing burglary investigation. 

The type of GPS device actually used was only a 

secondary consideration.  The warrant essentially allowed 

for installation of any "electronic tracking device" that 

would achieve "the objectives of the surveillance."  The 

GPS device used here served that valid investigative 

purpose to the proverbial "T" and did so 56-days short of 

the time authorized in the warrant. 

 
 Even if a court determines that a search 

warrant is constitutionally valid, the manner in 

which the warrant was executed remains subject to 

                                              
 

12
A comparison of the affidavit submitted by Detective 

Schiltz and the court order issued by Judge Carlson with the affidavit 

and order upheld as valid by this court in its Sveum decision shows 

that they are almost identical in factual support, detail and scope. 

They both satisfy the Fourth Amendment.  Compare 12:Exhibit 5-1 

and Pet-Ap. 90-99 with 328 Wis. 2d 369, ¶¶ 39-52.  Both were 

reasonably executed and they substantially complied with the 

Wisconsin statutes governing search warrants.  Id. ¶¶ 53-72.   
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judicial review.  See State v. Andrews, 201 Wis.2d 

383, 390, 549 N.W.2d 210 (1996).  "A search 'must 

be conducted reasonably and appropriately limited to 

the scope permitted by the warrant.'"  Id. (quoting 

Petrone, 161 Wis.2d at 542, 468 N.W.2d 676).  "[I]t 

is generally left to the discretion of the executing 

officers to determine the details of how best to 

proceed with the performance of a search authorized 

by the warrant—subject of course to the general 

Fourth Amendment protection 'against unreasonable 

searches and seizures.'"  Dalia, 441 U.S. at 257, 

99 S.Ct. 1682. 
 

State v. Sveum, 328 Wis. 2d 369, ¶ 53. 

 

 In Sveum, the GPS device used was also different 

than the one described in the search warrant affidavit and 

was twice replaced during the surveillance period.  State v. 

Sveum, 328 Wis. 2d 369, ¶ 6 n.3 and ¶ 8.  That did not 

make a constitutional difference because the warrant was 

reasonably executed by police in a manner that did not 

exceed its scope.  See id. ¶¶ 53-54, 58-72.  The same 

reasoning applies here.  The warrant was reasonably 

executed by police in a manner consistent with its scope 

even if the GPS device used, or the manner of its use, was 

somewhat different than what the warrant authorized.  The 

court of appeals properly so held here.  State v. Brereton, 

337 Wis. 2d 145, ¶¶ 14-15.  

 

 The officers reasonably executed this warrant in a 

manner consistent with its purpose and scope.  See 

Dalia v. United States, 441 U.S. 238, 257 (1979).  They 

were authorized by the warrant to install a GPS device in 

the car and they did precisely that.  The GPS device used 

accomplished the same purpose, albeit more efficiently, as 

would the GPS device described in the warrant 

application: it tracked the Pontiac's movement and showed 

that it was parked near the scene of the October 9th 

burglary.  "[W]e see no reason to find that police 

overstepped their bounds simply because they were able 

to monitor the movements in real time rather than needing 

to continually return to the car, remove the device, and 

http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=595&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2022560446&serialnum=1996127722&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=273E4B67&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=595&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2022560446&serialnum=1996127722&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=273E4B67&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2022560446&serialnum=1996127722&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=273E4B67&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=595&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2022560446&serialnum=1991088481&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=273E4B67&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=708&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2022560446&serialnum=1979135097&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=273E4B67&utid=3
http://web2.westlaw.com/find/default.wl?mt=Wisconsin&db=708&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2022560446&serialnum=1979135097&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=273E4B67&utid=3
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download its information to a computer."  State v. 

Brereton, 337 Wis. 2d 145, ¶ 15.  

 

 The court of appeals also properly so held in its 

decision in Sveum:  "It is not rational to limit the 

admission of tracking information based on whether it is 

obtained in real time by a signal or at a later time by direct 

access to the device."  State v. Sveum, 319 Wis. 2d 498, 

¶ 30. 

 

 The constitutional reality remains, even after Jones 

and as the court of appeals held in Sveum, that absent an 

initial trespass police could have tracked the Pontiac's 

movements on public thoroughfares even without a 

warrant whether that be with their eyes, a beeper, "On-

Star," a GPS device, or a "more sophisticated" GPS device 

because they had probable cause and Brereton had no 

reasonable expectation of privacy in the car's movements 

on public roads.  State v. Sveum, 319 Wis. 2d 498, ¶¶ 11, 

19.  See United States v. Knotts, 460 U.S. 276, 281 (1983).  

Police should not be penalized because their ability to 

investigate what an individual exposes to public 

observation is technologically better now than it was one 

week, one year or one hundred years ago.  "Of course the 

amendment cannot sensibly be read to mean that police 

shall be no more efficient in the twenty-first century than 

they were in the eighteenth.  United States v. Knotts, 

supra, 460 U.S. at 283-84, 103 S.Ct. 1081."  United 

States v. Garcia, 474 F.3d 994, 998 (7
th

 Cir.), cert. denied, 

552 U.S. 883 (2007). 

 

 Here, police obtained a warrant to install a GPS 

device and maintain electronic surveillance on the car for 

60 days.  The device they actually used, while technically 

less clunky than the device mentioned in the affidavit, 

better served the warrant's purpose.  After all, the idea was 

to augment visual surveillance of the car's movements.  

Visual surveillance is done in "real time."  A "real time" 

GPS tracking device will augment visual surveillance 

better than one that has to be repeatedly retrieved and its 

recorded tracking information downloaded to a computer 
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for analysis some time later on.  Moreover, police needed 

to "trespass" on the Pontiac only twice in the 60-day 

period: once to install and once to remove the "real time" 

device.  Conversely, police might have to "trespass" on 

the car a number of times to retrieve the recorded 

information from and to surreptitiously reinstall the GPS 

device that Brereton claims is less intrusive on his rights.  

See United States v. Cuevas-Perez, 640 F.3d 272, 275 (7th 

Cir. 2011), vacated and remanded for further 

consideration in light of United States v. Jones, 132 S. Ct. 

1534; United States v. Walker, 771 F. Supp. 2d at 811; 

Foltz v. Commonwealth, 698 S.E.2d 281, 289-90 (Va. Ct. 

App. 2010).  Also see Justin P. Webb, Note, Car-ving Out 

Notions of Privacy: The Impact of GPS Tracking and Why 

Maynard is a Move in the Right Direction, 95 Marq. L. 

Rev. 751, 776 (Winter 2011-12).  

 

 Brereton complains, however, that the "real time" 

device is so efficient it conveys more than his location; it 

conveys a "mosaic" of his activities over time.  Brereton's 

brief at 29-33.  See Webb, 95 Marq. L. Rev. at 784.  

Maybe so, but the warrant authorized police to compose 

such a "mosaic" with the aid of GPS tracking because they 

provided Judge Carlson with probable cause to believe 

one significant component of that "mosaic" would be 

Brereton's commission of burglaries using the Pontiac.  

This is in sharp contrast to the cases relied on by Brereton, 

including Jones, where police created the "mosaic" after 

weeks of surveillance without a warrant and without 

probable cause, and after trespassing onto a vehicle 

without a warrant and without probable cause by 

attaching  the GPS device that enabled them to create the 

mosaic.  See State v. Zahn, No. 25584, 2012 WL 862707, 

at *8, ¶¶ 31-32 (S.D. 2012) (police must obtain a warrant 
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to attach and track a GPS device to monitor an individual's 

activities over an extended period of time).
13

  

 

C. Brereton's substantial rights 

were not violated if the "real 

time" device exceeded the 

scope of the warrant. 

  Finally, if the execution of the search technically 

exceeded the scope of what Judge Carlson authorized, 

suppression is not permitted because Brereton's substantial 

rights were not violated.  Wis. Stat. § 968.22.  State v. 

Sveum, 328 Wis. 2d 369, ¶¶ 57, 71-72.  The result would 

have been the same regardless of the type of GPS 

technology used.  Whether the tracking information was 

obtained "real time" or after being later downloaded from 

a computer, police would have learned that the Pontiac 

was at the scene of the rural Rock County burglary on 

October 9th, providing police with the same probable 

cause to arrest Brereton and to seize and search the 

Pontiac as the "real time" device had provided. Brereton 

would still have been charged and, in all likelihood, would 

still have pled guilty to burglary.   

 

                                              
 

13
The hypothetical examples at pp. 34-37 of Brereton's brief 

are inapt.  The information gathered by the GPS device here did not 

exceed the scope of what the warrant authorized police to gather. 

And even if it did, contrary to the argument at pp. 47-48 of 

Brereton's brief, a court is to suppress only that evidence seized in 

excess of the warrant's scope; it is not to suppress evidence seized, as 

here, within the warrant's scope.  State v. Noll, 116 Wis. 2d 443, 454-

55, 343 N.W.2d 391 (1984); State v. Sveum, 319 Wis. 2d 498, ¶ 18.    
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CONCLUSION 

 Therefore, the State of Wisconsin respectfully 

requests that the decision of the court of appeals be 

AFFIRMED. 
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ARGUMENT 

Upon review of the State’s brief, Brereton offers the 

following in reply. 

I. THE STATE FORFEITED ITS ARGUMENT THAT 

BRERETON LACKS STANDING TO CHALLENGE THE 

SEARCH AND SEIZURE IN THE INSTANT CASE. 

In its brief to this Court, the State has, for the first time 

throughout the entire history of this case, argued that Brereton 

is not entitled to challenge the propriety of the seizure and 

search that he endured prior to his arrest. (St.’s Br. at 12-19.) It 

is only now that the State asserts that Brereton has no 

possessory interest in the vehicle and cannot complain that his 

Fourth Amendment rights were violated. (Id. at 16-18.) 

The State did not make that claim at the circuit court, 

and it did not present it to the Court of Appeals. (See id. at 18 

(“the state did not raise it in the trial court or in the court of 

appeals”). Nor was the claim offered in response to Brereton’s 

petition to this Court. The State stayed similarly silent about it 

when this Court asked for briefing regarding the effect of United 

States v. Jones, ___ U.S. ___, 132 S. Ct. 945 (2012), on Brereton’s 

petition. Insofar as the State’s failed to raise the standing 

argument at any point in this proceeding until the very last 

moment, giving Brereton the opportunity to respond to it only 
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in reply and with a limited record, he believes that “issues of 

fairness and notice, and judicial economy” favor the conclusion 

that it has been forfeited. See State v. Caban, 210 Wis. 2d 597, 

605, 563 N.W.2d 501, 505 (1997). 

This Court has recently expressed its displeasure with 

parties’ attempts to assert claims for the first time on appeal. See 

State v. Dowdy, 2012 WI 12, ¶ 5, 338 Wis. 2d 565, 808 N.W.2d 

691. Earlier this year, when explaining why it would not reach a 

defendant’s issue that had not been raised below, this Court 

wrote, “As a general rule, issues not raised in the circuit court 

will not be considered for the first time on appeal.” Id. (quoting 

Wirth v. Ehly, 93 Wis. 2d 433, 443, 287 N.W.2d 140 (1980)). 

Likewise, in State v. Caban, this Court agreed that the defendant 

had forfeited a never-before-raised claim, writing, “when a party 

seeks review of an issue that it failed to raise before the circuit 

court, issues of fairness and notice, and judicial economy are 

raised.” 210 Wis. 2d at 600, 605, 563 N.W.2d at 503, 505.  

Brereton argues that what’s good for the goose is good 

for the gander. The State, like the defendants in the 

aforementioned cases, should be held to the rule that deems 

forfeited issues raised for the first time on appeal. Treatment of 

the search and seizure issue below suggests that all parties to the 



 3 

action believed that Brereton had standing. (See R.40:52-56, 

APP080-APP084 (State makes no mention of lack of standing 

as ground for denying motion).) Had the State given Brereton 

notice that it was challenging his standing at or before the 

motion hearing, he would have been in a better position to flesh 

out the issue in the record and elicit facts relevant to rebutting 

the claim. That the State did not provide Brereton with notice 

of its claim at the trial court so that he could address it at the 

appropriate evidentiary hearing supports the conclusion that the 

issue has been forfeited. See United States v. Emens, 649 F.2d 653, 

656 n.4 (9th Cir. 1980) (deeming forfeited the government’s 

standing argument because although raised in pleadings, not 

pursued at evidentiary hearing and no factual record made on 

point). 

The State seeks to justify its earlier failure to adduce the 

standing argument by suggesting that it “did not come into 

sharp focus until the Jones decision with its unanticipated 

emphasis on traditional property rights and the attendant 

significance of protecting one’s personal ‘effects’ from 

government ‘trespass.’” (St.’s Br. at 18.) Brereton has two 

responses to that. First, contrary to the State’s assertion, Jones 

did not so change the rules of search and seizure law that the 
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State’s standing argument would have been clear only in its 

wake. The authority cited by the State is proof of that point. 

Namely, the State supports its standing argument by citing to 

cases in its brief that both pre-dated Jones and concluded that a 

defendant lacked standing in a GPS case. (See, e.g., id. at 17 

(citing United States v. Marquez, 605 F.3d 604 (8th Cir. 2010), 

People v. Lacey, 66 A.D.3d 704 (N.Y. App. 2009)).) What is more, 

those cases were decided before the State filed its brief in the 

Court of Appeals.  

Second, even if Jones had some groundbreaking effect, 

the State had an opportunity to earlier assert its standing 

argument when this Court ordered the parties to brief the effect 

of Jones on Brereton’s petition. (Ct.’s Jan. 24, 2012 Order.) 

Despite having been given the opportunity to espouse the 

complaint that it now levels against Brereton before this Court 

granted his petition, the State stood mute on the point. It said 

nothing even though it now asserts cases in support of its 

position that predated not only this Court’s January 24th order, 

but also briefing to the Court of Appeals. (See, e.g., St.’s Br. at 18 

n.6 (collecting cases).) Thus, the State’s shot at salving its 

argument from forfeiture misses the mark because, in spite of 

Jones, the State had ample opportunity to both identify the claim 
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and present it to a reviewing court. And yet, the State chose not 

to assert it until the very last moment in its brief to this Court. 

At every prior stage in this proceeding, the State could 

have challenged Brereton’s possessory interest in the vehicle. 

The facts on which the State currently relies to conclude that 

Brereton lacks standing have been known to it since before the 

hearing on his motion to suppress. (See St.’s Br. at 16 (citing to 

Preliminary Hr’g Trans.).) Still, until now, the State has never 

argued that Brereton had no legitimate Fourth Amendment 

interest in the Pontiac. Instead, the State has consistently 

asserted that law enforcement’s actions did not violate 

Brereton’s Fourth Amendment rights, addressing the issue on 

its merits and not on the alternate theory it now presents to this 

Court. (See R.40:52-56, APP080-APP84; St.’s COA Br. at 10-

18.)  

The State’s attempt to resolve this case by arguing an 

issue that was not presented to the trial court or Court of 

Appeals is akin to the maneuver the Government attempted in 

Jones. See 132 S. Ct. at 954. After having concluded that use of 

the GPS device constituted a search, the Supreme Court refused 

to reach the government’s alternative theory of reversal. Id. It 

explained: 
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The Government argues in the alternative that even if the 
attachment and use of the device was a search, it was 
reasonable—and thus lawful—under the Fourth 
Amendment because ‘officers had reasonable suspicion, 
and indeed probable cause, to believe that [Jones] was a 
leader in a large-scale cocaine distribution conspiracy.’ We 
have no occasion to consider this argument. The Government did not 
raise it below, and the D. C. Circuit therefore did not address it. We 
consider the argument forfeited. 

 
Id. (cited authority omitted) (emphasis added). Similarly, in the 

instant case, the State offers its standing argument as an 

alternative to its contention that that the search and seizure 

were valid. Like the Jones Court, this Court should similarly 

“have no occasion to consider [the State’s standing] argument. 

The [State] did not raise it below, and the [Court of Appeals] 

therefore did not address it.” Id. Brereton urges this Court to 

“consider the argument forfeited.” Id. 

 Nonetheless, even if this Court chooses to reach the 

merits of the State’s standing claim, Brereton can show—based 

on the limited record before the Court—that he had a legitimate 

Fourth Amendment interest in the Pontiac. 

II. THE STATE’S STANDING ARGUMENT FAILS ON THE 

MERITS. 

Although the issue of standing was not argued at the 

circuit court, the facts elicited at the various hearings in the case 

show that Brereton had a connection to the vehicle that 
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demonstrates that he was using it with the owner’s permission. 

Thus, he had a reasonable expectation of privacy in it. 

Officers “did some investigation and found Mr. 

Conaway and Mr. Brereton’s names associated with” the license 

plate affixed to the Pontiac. (R.40:38, APP066.) Additionally, 

the Pontiac had “been observed at locations where - - either 

where Mr. Brereton or Mr. Conaway had previously been 

residing or staying.” (R.40:10, APP038.) The record shows that 

Brereton had connections to the residence at which the vehicle 

was registered. Another vehicle that belonged to Brereton and 

contained his property was seen parked outside of the residence 

where the Pontiac was registered. (R.34:219-225.) Law 

enforcement had witnessed Brereton and Conaway exiting the 

same residence together and getting into the Pontiac. (R.34:45-

48.) Additionally, a search of the residence at which the Pontiac 

was registered turned up Brereton’s property inside. (R.34:220.) 

Brereton’s use of the vehicle further demonstrates his 

connection to it. On the day of the traffic stop, Brereton was 

driving the car (R.34:46-47), and he was again driving it on the 

day of the arrest (R.2:8, APP011). After law enforcement seized 

the car to install the GPS tracking device, they found his 

property inside of it. (R.34:219-225, 231-23 (testimony of 
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detective describing the same items of Brereton’s property 

found, at different times, in both the Pontiac and another 

vehicle, which included “the Brereton wedding video”).) Taken 

together, all of the aforementioned details demonstrate Brereton 

connection to the residence of registration and the Pontiac, as 

well as his repeated use of the vehicle.  

The State’s reliance on State v. Bruski, 2007 WI 25, 299 

Wis. 2d 177, 727 N.W.2d 503, to contend Brereton lacked 

standing is misplaced; for, that case is distinguishable on its 

facts. Bruski involved an individual who apparently had come to 

possess a vehicle through some nefarious means and had 

stowed drugs and drug paraphernalia in it thereafter. See id. ¶ 16. 

When the defendant was found passed out in the vehicle, he 

informed the police that he had no idea how he had gotten into 

the car. Id. ¶ 25. When later the police began to search the car 

with the owner’s permission, the defendant “did nothing to 

indicate that he expected privacy related to the vehicle.” Id. In 

fact, “[h]is only connections to the vehicle were that he passed 

out in it and claimed to know the owner’s daughter,” which 

claim proved unsustainable, given that “did not even know [the 

owner’s] daughter’s last name.” Id. ¶ 27. 
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Given Brereton’s connection to both the residence at 

which the vehicle was registered and the vehicle itself, as well as 

his use of the vehicle simultaneously with another individual 

who lived at that address of registration, the record indicates 

that Brereton was using the car with permission of the owner. 

His case is thus distinguishable from Bruski, where the 

defendant had no meaningful connection to the vehicle or its 

owner whatsoever. 

Wisconsin’s prior case law has held “that a person who 

borrows a car and drives it with the owner’s permission has an 

expectation of privacy which society is willing to recognize as 

reasonable.” State v. Dixon, 177 Wis. 2d 461, 470, 501 N.W.2d 

442, 446 (1993). In support of that holding, Dixon cited fifteen 

cases from different jurisdictions that had reached the same 

holding. See id. at 471-72, 501 N.W.2d at 446-47 (collecting 

cases). So too should be the holding in the instant case. 

The State’s newest attempt at scuttling Brereton’s Fourth 

Amendment claim thus fails on its merits. Even if this Court 

chooses to consider the State’s standing argument, Brereton’s 

Fourth Amendment claim can weather the storm given its 
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mooring in Dixon, 177 Wis. 2d at 470, 501 N.W.2d at 446, and 

the like.1 He urges this Court to reach the same conclusion. 

III. THE SEIZURE OF BRERETON’S VEHICLE WAS 

UNREASONABLE. 

 As Brereton noted in his first brief to this Court, 

searches and seizures “are constitutionally and analytically 

distinct.” State v. Arias, 2008 WI 84, ¶ 25, 311 Wis. 2d 358, 752 

N.W.2d 748. Seizures involve the deprivation of property in 

which a person has a possessory interest, id., and it is with the 

seizure of his car that Brereton is initially concerned. He 

contends that law enforcement acted unreasonably in the 

manner with which they interfered with his possessory interest 

in his vehicle following the valid traffic stop. (See Brereton’s 1st 

Br. at 18-20.) The State takes the contrary position. (St’s Br. at 

21-27.) 

As a threshold matter, Brereton must answer the State’s 

misunderstanding with regard to the seizure to which Brereton 

objects. The State informs this Court that the stop was done 

                                                 
1 If the record is insufficient for this Court to decide who was the owner of 
the vehicle or whether Brereton was operating it with the permission 
thereof, then remand to the circuit court for an evidentiary hearing may be 
appropriate. However, that outcome adds support to Brereton’s earlier 
contention that the standing claim should be deemed forfeited. Supra at 1-6. 
If this case is remanded for an evidentiary hearing, it will again wind its way 
through the appellate courts regardless of the victor below, which would 
waste judicial resources. The case is already before this Court following a 
published decision, petition for review, and subsequent briefing purposed 
on aiding this Court in its decision whether to grant review. 
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with the adequate reasonable suspicion to believe that a traffic 

violation had occurred and rightly points out that Brereton has 

never before challenged the propriety of the stop. (See St.’s Br. 

at 21-22.) However, in a lengthy footnote, the State expresses its 

confusion as to why Brereton is now challenging the stop when 

he has heretofore not done so. (Id. at 21 n.9.) That confusion 

would be fair if it were true that Brereton is now challenging the 

stop; for, as Brereton argued above with regard to the State’s 

standing claim, raising new issues for the first time to this Court 

is disfavored and, generally, disallowed. See, e.g., Dowdy, 2012 WI 

12, ¶ 5. Nonetheless, as described herein, the State’s confusion 

is of its own making and not important to Brereton’s claim; he 

asks this Court to look past it. 

Brereton has never before and does not now contend 

that law enforcement acted impermissibly in their traffic stop. 

See State v. Brereton, 2011 WI App 127, ¶ 9, ___ Wis. 2d ___, 804 

N.W.2d 243 (Court of Appeals explaining, “Brereton does not 

waste time arguing that he was stopped illegally.”). The record is 

clear that officers identified a traffic violation, which they used 

as subterfuge to justify the actual purpose behind the stop. As 

the State has been quick to point out—despite the limited 

relevance to Brereton’s claim—the subjective reasons for the 
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stop do not matter. See Whren v. United States, 517 U.S. 806, 813 

(1996) (“We think these cases foreclose any argument that the 

constitutional reasonableness of traffic stops depends on the 

actual motivations of the individual officers involved.”). The 

proper inquiry regarding the traffic stop is an objective one, and 

there is no question that law enforcement acted appropriately in 

conducting the initial traffic stop in the instant case based on 

their perceived traffic violations. See Florida v. Royer, 460 U.S. 

491, 498 (1983) (noting that person “may not be detained even 

momentarily without reasonable, objective grounds, for doing so”).  

But it is not the traffic stop of which Brereton 

complains. It is the subsequent interference with his possessory 

interest in his personal property with which he takes umbrage. 

Specifically, he complains about (1) his removal from the scene 

while (2) law enforcement maintained possession of his vehicle, 

and then (3) clandestinely towed it to an impound lot (4) prior 

to obtaining judicial authorization for that purpose and (5) with 

a clear intent to lie to him should he inquire into car’s 

whereabouts. That interference was not reasonably justified by 

his car’s expired plates, missing mirror, and noisy muffler. To 

seize the car after the stop and interfere with it as they did, law 

enforcement needed more than just the belief that a traffic 
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violation had occurred. See Arizona v. Gant, 556 U.S. 332, 343-44 

(2009) (search incident to traffic stop after occupant removed 

from scene limited to circumstances in which “it is reasonable 

to believe evidence relevant to the crime of arrest might be found 

in the vehicle” (emphasis added)).  

It is important to note that the seizure of Brereton’s car 

was not simply the holding of private property until a warrant 

issued to allow law enforcement to search it. See United States v. 

Place, 462 U.S. 696, 701 (1983) (allowing for temporary seizure 

of personal property on probable cause to await a warrant 

allowing search). That would be an accurate description of the 

seizure had law enforcement remained with Brereton and the 

vehicle at the location of the stop while awaiting judicial 

authorization to do with the vehicle what they pleased. 

However, law enforcement’s actions far exceeded the mere 

detainer of Brereton’s car until granted permission to tow it. 

Instead, they took the extraordinary steps of removing Brereton 

from the scene and then enlisting a private towing company to 

move his vehicle a significant distance to a private lot—not 

some secure government property—without judicial 

authorization. By those actions, law enforcement did more than 

simply hold onto some bit of seized evidence while awaiting a 



 14 

warrant: they exercised exclusive dominion and control over 

private property and manipulated it to their benefit without a 

warrant authorizing their actions. What is more, they took all 

those actions knowing that a warrant—which was specifically 

purposed on eventually allowing them to do what they did—

had been applied for, but not granted. (R.40:17-18, APP045-

APP046.) As the United States Supreme Court has recognized,  

The judicial warrant has a significant role to play in that it 
provides the detached scrutiny of a neutral magistrate, 
which is a more reliable safeguard against improper 
searches than the hurried judgment of a law enforcement 
officer “engaged in the often competitive enterprise of 
ferreting out crime.” Johnson v. United States, 333 U.S. 10, 
14, 68 S.Ct. 367, 369, 92 L.Ed. 436 (1948). 

 
United States v. Chadwick, 433 U.S. 1, 9 (1977). Given that law 

enforcement was engaged in ferreting out crime at the time that 

they seized Brereton’s vehicle, the reasonable course would 

have been to wait until they had a warrant authorizing its seizure 

before they removed Brereton from the scene and then exerted 

control over his private property without his permission. 

According to the State, law enforcement’s actions were 

reasonable because “police were authorized to seize the car, 

move it the short distance to the impound lot, and search it 

without a warrant on probable cause.” (St.’s Br. at 25.) Whereas 

this Court is to consider the totality of the circumstances when 

ascertaining whether law enforcement acted reasonably in 
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seizing Brereton’s car without a warrant, State v. Friday, 147 Wis. 

2d 359, 376-77, 434 N.W.2d 85, 92 (1989), what was done with 

his car following the traffic stop is of significant importance. 

Insofar as the State has highlighted the “short” distance that the 

vehicle was towed as a mitigating factor weighing in favor of 

reasonableness, (St.’s Br. at 24-25), Brereton believes it 

necessary to clarify what appears to be more confusion on the 

State’s part; this time regarding just how “short” a distance the 

vehicle was towed. 

 When reasoning to its conclusion regarding the propriety 

of the seizure, the State informs this Court that “[t]he trip to the 

tow lot ‘just down the road’ took one minute.” (Id. at 24 

(quoting R.12:Exhibit D-3; Pet-Ap. 106).) However, a close read 

of the police report on which the State bases that assertion 

demonstrates the inaccuracy of its claim. (See R.12; APP105-

APP106.) According to the police report, Brereton’s car was 

stopped “along Highway 51 by the Rock County Airport, just 

south of the City of Janesville.” (R.12; APP105.) It was from 

that location that “the vehicle was towed to Davis Towing Lot . 

. ., which was just down the road from the [Janesville, 

Wisconsin] DMV Office.” (R.12; APP106.) The Southern 

Wisconsin Regional Airport in Janesville, Wisconsin, is 
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approximately seven miles from the Janesville DMV office.2 

While Rock County is admittedly a rural area, it is still a stretch 

of the phrase to suggest that seven miles is “just down the 

road.” (See St.’s Br. at 24.) Furthermore, unless Brereton’s 

vehicle was towed at speeds in excess of 400 miles-per-hour, the 

trip between the location of the stop and the impound lot 

certainly took more than the one minute the State believes that 

it did. (See id.) According to an online mapping program, 

thirteen minutes between the two places is a more reasonable 

duration for the trip.3  

Thus, it can hardly be said that the vehicle was towed a 

short distance about one minute down the road from the stop. 

The State’s argument concerning the reasonableness of the 

seizure is therefore based on a flawed premise and its 

conclusion is unsound. Rather than supporting the State’s 

contention, the distance and duration of the tow highlight how 

significantly law enforcement interfered with Brereton’s private 

property for their purposes. It is the significance of that 

                                                 
2
 The addresses for both locations can be found at their respective websites. 

The airport’s website is http://www.jvlairport.com. The DMV information 
can be found at 
http://www.dot.wisconsin.gov/about/locate/dmv/rock.htm#janesville. 
3 Google Maps estimates the distance between the two addresses to be 7.2 
miles with a thirteen-minute duration of travel. Even if the point of origin is 
moved to be directly on Highway 51 at the midpoint of the airport, the trip 
is still 6.9 miles and eleven minutes. Either way, it’s hard to see how one 
could describe that trip as just down the road and lasting about a minute. 
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intrusion and interference—unsupported by a warrant—that 

makes law enforcement’s actions unreasonable. 

In response to Brereton’s claim that law enforcement 

created the exigency that led to their claimed need to tow the 

car to an impound lot, the State attempts to level blame on 

Brereton. (St.’s Br. at 26-27.) The State explains that Brereton 

chose to drive his car on Highway 51, and thus he is 

responsible, not law enforcement, for creating the exigency. (Id.) 

How can an individual who sets out on a trip with no idea that 

law enforcement plans to seize his car be held responsible for 

the place that law enforcement elects to stop a car to effectuate 

that seizure? Officers could have stopped Brereton at any point 

in their pursuit, but they did not. (See R.34:45-46 (vehicle 

followed into town where it stopped at library prior to its trip 

down Highway  51).) Instead, they decided to pull him over as 

he was driving on a busy road.  

Brereton had no choice in where he was stopped. By 

law, he was required to pull over whenever law enforcement 

directed him to do so. See Wis. Stat. § 346.04(2t) (mandating 

stop upon signal from traffic officer). Law enforcement, on the 

other hand, had a choice where to conduct the stop. It was thus 

law enforcement that voluntarily selected the location of the 
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stop, and it was Brereton who, pursuant to the law, acceded to 

law enforcement’s show of authority. Responsibility for creating 

the exigency thus lies with law enforcement, not Brereton. The 

voluntary decision to stop a vehicle on a dangerous, busy road 

for the purpose of installing a GPS tracking device should 

preclude law enforcement from later complaining that the 

vehicle had to be moved to install the GPS device because the 

road on which it was stopped was dangerous and busy.  

The State likewise complains that Brereton has offered 

no explanation regarding why it would have been preferable for 

the police to install the GPS device on the busy highway. (St.’s 

Br. at 26.) That assertion is somewhat surprising, given that 

Brereton has not once argued that police were required to install 

the GPS device on the highway. Instead, he has consistently 

asserted that law enforcement should have waited for the 

warrant that they had thought it necessary to obtain before 

interfering with private property. That they did not wait, and 

instead exerted exclusive control over Brereton’s vehicle and 

manipulated it for their own purposes, further demonstrates the 

unreasonableness of their actions. 

For all those reasons, as well as those set forth in his first 

brief to this Court, Brereton argues that law enforcement acted 
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unreasonably, and thus unconstitutionally, when they seized his 

car. See Illinois v. Caballes, 543 U.S. 405, 407 (2005) (seizure based 

on probable cause that was executed unreasonably can violate 

Fourth Amendment). 

IV. USE OF THE DIFFERENT GPS TRACKING DEVICE 

WAS AN UNREASONABLE EXECUTION OF THE 

WARRANT. 

Along with his complaint about the unreasonableness of 

the seizure of his vehicle, Brereton has also argued that law 

enforcement’s subsequent search violated his Fourth 

Amendment rights. To Brereton, the use of a more 

technologically sophisticated GPS tracking device constituted an 

unreasonable execution of the warrant officers obtained in the 

instant case. The Fourth Amendment was implicated in that 

search because the GPS tracking device cataloged his personal 

history, in which he had a reasonable expectation of privacy.  

The State makes three main points in response: (1) 

regardless of the device that was used, the constitution permits 

GPS tracking on public thoroughfares (id. at 32), (2) Sveum 

decided the issue of differing technological devices against 

Brereton’s position (id. at 31), and (3) the warrant entitled law 

enforcement to install any electronic device so long as it was a 
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GPS tracking device (St.’s Br. at 30). Brereton offers the 

following in reply. 

A. Society is Willing to Accept as Reasonable 
Brereton’s Expectation of Privacy in his 
Personal History, Which GPS Tracking 
Invades. 

The State contends that Brereton’s call for this Court to 

recognize as reasonable his expectation of privacy in his 

personal history is not in keeping with the current 

“constitutional reality.” (St.’s Br. at 32.) To that end, the State 

argues that “even after Jones and as the court of appeals held in 

Sveum, . . . Brereton had no reasonable expectation of privacy in 

the car’s movements on public roads.” (Id. (emphasis in 

original).) Brereton disagrees. And he is not alone. 

Five justices of the United States Supreme Court have 

likewise reached the contrary conclusion. See Jones, 132 S. Ct. at 

955-56 (Sotomayor, J., concurring), 964 (Alito, J., concurring) 

(joined by three other justices). So too have courts in numerous 

other jurisdictions. (See Brereton’s 1st Br. at 25 (collecting 

cases).) The constitutional reality of today is that courts 

throughout the country have recognized as a qualified assertion 

United States v. Knotts’s statement that “[a] person traveling in an 

automobile on public thoroughfares has no reasonable 

expectation of privacy in his movements from one place to 
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another,” 460 U.S. 276, 281 (1983). See, e.g., People v. Weaver, 909 

N.E.2d 1195, 1200 (N.Y. 2009). That proposition has been read 

as limited to the facts of the case in which it occurred and of 

little guidance to the realities of 21st century GPS surveillance 

techniques. See, e.g., United States v. Maynard, 615 F.3d 544, 556-

57 (D.C. Cir. 2010). In light of the aforementioned authority, 

the Court of Appeals’ reliance on Knotts is no longer viable. See 

State v. Sveum, 2009 WI App 81, ¶ 11, 319 Wis. 2d 498, 769 

N.W.2d 53 (concluding that use of GPS tracking on public 

thoroughfares does not implicate Fourth Amendment). 

The State’s continued assertion of Knotts and Sveum’s 

reliance on it as demonstrative of the realities of today’s 

constitutional jurisprudence is in direct conflict with the 

majority of Supreme Court justices who wrote separately in Jones 

to highlight the obsolete nature of the government’s reliance on 

Knotts as an impediment to concluding the defendant’s Fourth 

Amendment rights had been violated. Justice Alito even 

anticipated and responded to the State’s assertion that “the 

[Fourth] amendment cannot be sensibly read to mean that 

police shall be no more efficient in the twenty-first century than 

they were in the eighteenth.” (St.’s Br. at 32 (quoted authority 

omitted).) He wrote:  
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The Court argues—and I agree—that “we must ‘assur[e] 
preservation of that degree of privacy against government 
that existed when the Fourth Amendment was adopted.’” 
Ante, at 950. But it is almost impossible to think of late-
18th-century situations that are analogous to what took 
place in this case. (Is it possible to imagine a case in which 
a constable secreted himself somewhere in a coach and 
remained there for a period of time in order to monitor 
the movements of the coach’s owner?) 

 

Jones, 132 S. Ct. at 958 (Alito, J., concurring) (cited authority 

omitted). Brereton thus urges this Court to join the other 

jurisdictions that have recognized the limited relevance of Knotts 

in GPS cases. From that position, it follows that Brereton had a 

reasonable expectation of privacy in his personal history and 

that the GPS monitoring in the instant case invaded it. He asks 

this Court to reach the same conclusion. 

B. The use of a More Intrusive GPS Tracking 
Device Than Described in the Search 
Warrant Affidavit was an Unconstitutional 
Search. 

In addition to its position that Brereton had no 

legitimate expectation of privacy in his movements across 

public thoroughfares, the State also argues that the difference 

between the two tracking devices does not make an 

unconstitutional result. (St.’s Br. at 31.) To that end, the State 

suggests that State v. Sveum, 2010 WI 92, 328 Wis. 2d 369, 787 

N.W.2d 317, is controlling. According to the State, whereas the 

police in Sveum used a GPS tracking device “different than the 
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one described in the search warrant affidavit” and that variance 

did not result in a finding of unconstitutionality, the result 

should be the same in the instant case. (St.’s Br. at 31.) Thus, 

reasons the State, Brereton’s complaint about the different 

devices used in the instant case has already been decided against 

him. (Id.) 

The State’s reliance on Sveum is inapt. Brereton 

complains in the instant case that the device that law 

enforcement actually used was more intrusive than the device 

that was described in the search warrant affidavit. He takes the 

position that the search was unreasonable and unconstitutional 

because of the more intrusive nature of the device actually used, 

as opposed to the one that was described to the reviewing 

magistrate. However, in Sveum, the device that was actually used 

was less intrusive than the one described in the affidavit: the 

police originally informed the court that the GPS device would 

be affixed to the car’s battery; the device actually installed had 

its own power source and was never attached to the car’s 

battery. Sveum, 2010 WI 92, ¶ 6 n.3.  

Thus, the difference between the devices in Sveum 

presents the reverse of the situation about which Brereton 

complains in the instant case. Insofar as it is Brereton’s position 
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that using a device that is more intrusive than the one described 

in the search warrant affidavit is unconstitutional, Sveum’s 

reasoning is of little assistance to resolving his issue. 

This Court should instead look to decisions in which law 

enforcement’s intrusion has been deemed unconstitutional 

when a less intrusive method was available. See, e.g., Royer, 460 

U.S. at 500-01, State v. Davis, 2011 WI App 74, ¶¶ 14-15, 333 

Wis. 2d 490, 798 N.W.2d 902. In such cases, courts have 

consistently held that the scales tip in favor of the person being 

searched or seized. See, e.g., Royer, 460 U.S. 501. Those 

conclusions are all based on the balance that must be had 

between the individual’s Fourth Amendment interests and the 

government’s need to intrude. See, e.g., Davis, 2011 WI App 74, 

¶¶ 14-15. Searches that are more intrusive than a less intrusive 

alternative are often found unconstitutional because the 

reasonableness calculus favors the least intrusive search 

necessary to achieve the government’s asserted interests. See id.  

The parallel in the instant case is that the government 

informed a neutral magistrate of a less intrusive search that 

would fulfill its interests—the device described in the 

affidavit—but nonetheless executed a more intrusive search—

the device actually attached. It is that unreasonable execution of 
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the warrant about which Brereton complains, and he asks this 

Court to conclude that the search was therefore 

unconstitutional. 

C. The Warrant did not Allow Law Enforcement 
to use Any Electronic Tracking Device. 

Finally, Brereton has argued that law enforcement’s 

description of the GPS tracking device in the search warrant 

affidavit limited the sort of device that could be used in the 

execution of any warrant issued upon it. He made that 

contention because of his concern that unless the allowable 

device was so limited, a warrant like the one in the instant case 

would grant blanket authority to law enforcement to utilize any 

type of electronic device, so long as it also included a GPS 

tracking component.  

In response, the State suggests that “[t]he warrant 

essentially allowed for installation of any ‘electronic tracking 

device’ that would achieve ‘the objectives of the surveillance.’” 

(St.’s Br. at 30 (emphasis added).) In other words, the State has 

taken the position that Brereton argued directly against. (Id.) 

And yet, the State has done little to explain why a more 

intrusive search should be allowed under a warrant that was 

issued based on law enforcement’s representation that a limited 

search would be conducted. (See id. at 30-33.) 
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Following the State’s position through to its logical 

conclusion leads to absurd results. Officers in the instant case 

would have been justified in using a GPS device that not only 

tracked Brereton, but also recorded his conversations while 

inside the vehicle. (See id. at 30.) That electronic device would 

thus do more than just track Brereton, and its additional 

capacities would result in a more intrusive search than the one 

authorized by the warrant. But, at the same time, the device 

would have “achieve[d] ‘the objectives of the surveillance,’” and 

thus would pass the State’s test for constitutionality. (Id.)  

If law enforcement is not limited to using a device of the 

same technological capabilities as the one that it describes to the 

reviewing magistrate, then why should it be required to obtain a 

warrant in the first place? A search with a more intrusive 

electronic device should not be allowed to pass constitutional 

muster simply because one, but not all, of its capabilities were 

described in the search warrant affidavit. 

The State admits in its brief that the GPS device used in 

the instant case was more intrusive than the device described in 

the search warrant affidavit. (Id. at 32.) As the State explains, the 

real time GPS tracking device was able to augment the officers’ 

senses in a way that was unavailable to them with the device 
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that they described in the affidavit. (Id.) The State seeks to 

defend the device actually used by saying that it “better served 

the warrant’s purpose.” (Id.) That very well may be, but the 

same argument could be made for a GPS tracking device with 

an attached listening device. And yet, as described above, that 

device would have unquestionably been more intrusive than the 

one described in the affidavit.  

As Brereton described in his first brief, use of a more 

sophisticated device resulted in the collection of evidence that 

otherwise would have been unavailable to law enforcement with 

the device described in the warrant affidavit. Access to that 

additional evidence demonstrates the more intrusive nature of 

the search than the one that had been described to the 

reviewing magistrate. The execution of the warrant was thus 

unreasonable. Brereton asks this Court to reach the same 

conclusion. 
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CONCLUSION 

 For the aforementioned reasons and those offered in his 

first brief to this Court, Brereton respectfully requests that this 

Court hold that his Fourth Amendment rights were violated. He 

asks that this Court remand his case to the circuit court for 

proceedings consistent with that holding. 

Dated this 27th day of June, 2012. 
 

 
 
 
     
Matthew S. Pinix 
Attorney for the Defendant-Appellant-Petitioner 
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