Basic Guide to
Wisconsin Small Claims Actions

This guide is provided by the Wisconsin court system to give you general information
about Wisconsin small claims actions. For additional information, please see the Pre-
Judgment and Post-Judgment Basic Steps Documents. These basic steps documents
and any forms mentioned in this basic guide may be obtained from the Clerk of Court or
online at http://www.wicourts.gov/forms1/circuit.htm.

GENERAL INFORMATION
ABOUT SMALL CLAIMS COURT

What is Small Claims court?
Small claims court is a special court where disputes are resolved more quickly and
inexpensively than in other court proceedings. The rules in small claims court also are
simpler and less formal. The person who sues is called the plaintiff. The person who is
sued is called the defendant.

What kinds of cases go to Small Claims court?
The three most common types of small claims cases are:
» Claim for money: civil actions where the amount claimed is $5,000 or less, if the
actions or proceedings are:
* For money judgments only, or
* For garnishment of wages.
» Eviction actions: Actions for eviction regardless of the amount of rent claimed.
* Replevins:
* Non-consumer credit actions for replevin (return of personal property) if the
property claimed does not exceed $5,000, or
» Consumer credit transactions (for return of personal property that was the
subject of a lease or credit from a dealer) when the amount financed is
$25,000 or less.

Three less common types of small claims cases are:
» Return of earnest money for purchase of real property
e Action on an arbitration award for the purchase of real property
e Eviction action due to foreclosure

See also §799.01(1), Wisconsin Statutes, the Legal Glossary (page 13 of this document),
Pre-Judgment: Basic Steps for Handling a Small Claims Case for Eviction (SC-6010V),
Pre-Judgment: Basic Steps for Handling a Small Claims Case for Recovery of Money
(SC-6020V), and Pre-Judgment: Basic Steps for Handling a Small Claims Case for
Replevin (SC-6030V) for further information.
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Who can sue in Small Claims court?
Any mentally competent person who is:
* 18 years or older; OR

* An emancipated child.

If a person is mentally incompetent or under 18 years of age (and not emancipated), a
judge must appoint a guardian ad litem to represent the interests of that person. A
guardian ad litem is an attorney.

Do you have to have an attorney?
Whether to hire an attorney is your decision. Many people feel that they can handle their
legal matters without an attorney in small claims court. When you represent yourself in
court without an attorney it is called self-representation or pro se.

Even if you do not intend to hire an attorney to represent you at trial, you may wish to
contact an attorney for advice about your legal rights. An attorney may be able to advise
you whether you have a valid claim or defense, about the types of evidence you will need
to prove it, and may even be able to assist you in settling your case. If you cannot afford
an attorney, there are organizations that may be able to assist you.

Court staff may provide general information about court rules, procedures, practices, and
terms. Judges, court commissioners, and court staff cannot give you legal advice.

Try to settle first!

To avoid the time and expense of going to court, try to settle the matter first. Contact the
other party or their attorney, discuss the situation, and try to solve the problem by an
agreement you can both accept. Even after your small claims suit is filed, you may still
engage in settlement negotiations with the opposing party. Don t be reluctant to
compromise; even in large civil lawsuits, more than 90% are settled prior to trial.

Small Claims Pre-Judgment Flowchart
Even though each county may do things a little differently or call various hearings by
different names, there is a basic structure to how a small claims action will proceed in
Wisconsin. The flowchart below is a brief representation of the process.
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BAsIC STEPS FOR FILING A SMALL CLAIMS CASE

Please refer to the pre-judgment basic steps documents for additional information.

< This flow chart gives a general outline of small claims proceedings in Wisconsin. Procedures may vary by county.
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However, there are different procedures for the various types of small claims actions that
can be filed. Also, there may be specific procedures that you must complete in some
counties. Please refer to Pre-Judgment: Basic Steps for Handling a Small Claims Case
for Eviction (SC-6010V), Pre-Judgment: Basic Steps for Handling a Small Claims Case
for Recovery of Money (SC-6020V), Pre-Judgment: Basic Steps for Handling a Small
Claims Case for Replevin (SC-6030V), Pre-Judgment: Basic Steps for Filing an Answer to
a Small Claims Complaint (SC-6040V), and Pre-Judgment: Basic Steps to Small Claims
Service (SC-6050V) for an overview of the basic steps involved in completing these
actions.

| WOULD LIKE TO FILE A SMALL CLAIMS CASE.

Who do | sue?

It is important that you sue the right party. Naming the wrong party could result in the
dismissal of your case. To assist you, please see the Suing the Right Party appendix at
the end of this document.
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Do | have to pay to file a Small Claims action?
Yes. You will have to pay the Clerk of Court a fee to file your Summons and Complaint.
This small claims filing fee is set by state law
(http://wicourts.gov/about/filing/docs/fees.pdf). This and certain other fees may be
charged against the other party if you win your case.

However, if you cannot afford the filing fee, you may complete the Waiver of Filing Fees
and Affidavit of Indigency (CV-410). If the court finds that you cannot afford to pay, the
court may waive the filing and service fees.

Where do | file my Small Claims case?
If you determine that your claim can be brought as a small claims case and have
determined the right party to sue, you will need to decide where you should file the small
claims action.
e Eviction actions. Actions for eviction should be filed:
* In the county where a defendant resides;
* In the county where the rented property is located;
* In the county where a written lease was signed.

e Return of earnest money. Actions for the return of earnest money should be filed:
* In the county where a defendant resides;
* In the county where the real estate is located,
* In the county where the purchase contract was signed.

e Replevins. Actions for replevin (return of personal property) should be filed:
For Non-consumer claims:
* In the county where a defendant resides;
* In the county where the personal property is located;
* In the county where the claim arose.
For Consumer claims:
* Where the customer resides or is personally served;
* Where the collateral securing a consumer credit transaction is located; or
* Where the customer sought or acquired the property, services, money or
credit which is the subject of the transaction or signed the document
showing his or her obligation under the terms of the transaction.

e Arbitration. Actions for the confirmation, vacation, modification or correction of an
arbitration award should be filed:
* In the county where a defendant resides;
* In the county where the real estate is located;
* In the county where the claim arose.

» Other civil actions. In other civil actions where the amount claimed is $5,000 or
less, the action should be filed:
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For Money judgments:
* For Non-consumer claims:
1. In the county where a defendant resides;
2. In the county where the claim arose.
* For Consumer claims:

1. Where the customer resides or is personally served,;

2. Where the customer sought or acquired the money or credit which is
the subject of the claim or signed the document showing his or her
obligation.

For Garnishment:
* In any county in which the garnishee resides or, if not a resident of the state,
is found; or, the county in which the summmons in the principal action was
issued or where the judgment therein is entered.

How do | file the Small Claims Case?
Complete the Summons and Complaint (SC-500) form and make two copies for each
defendant. Take the original and copies to the Clerk of Court s office for filing and
payment of the filing fee.

| HAVE BEEN SUED IN SMALL CLAIMS COURT.

NOW WHAT DO | DO?

The first thing you should do is READ THE ENTIRE SUMMONS AND COMPLAINT.
DO THIS NOW!

The Summons and Complaint will tell you:

Who is suing me?
The person suing you is the person listed in the Summons and Complaint as the Plaintiff.
You are the Defendant. If the plaintiff has an attorney, the Summons and Complaint will

also list the attorney s name and address.

Why am | being sued?
The Summons and Complaint will tell you why the Plaintiff is suing you. There are many
reasons a claim could be filed. Common examples are:

* If you are renting property, the plaintiff may be your landlord and claims you have
not paid your rent or have not lived up to your rental agreement, whether it is in
writing or not.

» If you bought a car or some other item on credit, the bank or finance company may
claim you are behind on your payments.
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» The plaintiff may claim you owe money or that the plaintiff was injured or the
plaintiff s property was damaged and claims it is your fault.

What does the Plaintiff want from me?
The Summons and Complaint will tell you what the plaintiff wants from you. Some
common examples are:
* If you are renting property, the plaintiff may want rent or money for utility bills that
are not paid, or money for damage to the property, AND may want you evicted
(removed) from the property.
* If you bought something on credit, like a car, the plaintiff may want to get the car
from you plus the money you still owe after the car is sold.
* If the plaintiff claims you owe money, the plaintiff wants money from you.

What if | disagree with what the Plaintiff says?
If you don t agree with what the plaintiff claims or if you don t agree with what the plaintiff
wants from you, YOU MUST ANSWER THE COMPLAINT.

Each county can have different procedures to answer the Complaint. You may have to
answer the Complaint in writing or in person or both. If you need to appear in person to
answer the Summons and Complaint, the Summons and Complaint will tell you when and
where to appear. If you need to file a written answer, the Summons and Complaint will
tell you where to file the answer. For more information, see Pre-Judgment: Basic Steps
for Filing an Answer to a Small Claims Complaint (SC-6040V).

IF YOU DON T ANSWER THE COMPLAINT PROPERLY, A JUDGMENT MAY BE
ENTERED AGAINST YOU.

How do | answer the Complaint in person?
Some counties require you to answer the Complaint in person. If you have to answer the
Complaint in person, the Summons and Complaint will state the court date and where and
what time you need to appear.

You must appear on time and it is recommended that you arrive at least 15 minutes early.
If you have any questions about where you should appear, go to the Clerk of Courts
office. IF YOU FAIL TO APPEAR ON TIME, A JUDGMENT MAY BE ENTERED
AGAINST YOU.

When your case is called, be prepared to say if you are or are not contesting the claim.
You may want to bring along with you some short notes to help keep yourself organized.
If you have a counterclaim and have not already filed it, you should file it at this time and
give a copy to the plaintiff.

How do | answer the Complaint in writing?
Some counties require you to answer the Complaint in writing. If you have to answer the
Complaint in writing, the Summons and Complaint will state where to file your written
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answer. In your answer, state why you disagree with the plaintiff and what defenses you
feel you have to the plaintiff s claim. You may use the small claims form Answer and
Counterclaim (SC-5200V). The form has step-by-step instructions on the left side to help
you fill it out.

When you have completed your Answer and Counterclaim form, follow the instructions in
the Summons and Complaint that tell you where to send the Answer. You must send a
copy of your written Answer to the plaintiff.

IF YOU FAIL TO FILE YOUR WRITTEN ANSWER PROPERLY, A JUDGMENT MAY BE
ENTERED AGAINST YOU.

What if | have a Claim against the Plaintiff?
If you believe that you have a claim against the plaintiff, you may file a counterclaim,
which is the legal term for a defendant s claim against the plaintiff.

Use the form Answer and Counterclaim (SC-5200V)) to prepare your counterclaim.
Clearly describe your claim in your own words. Make sure to include any relevant dates
and specific facts. State the amount of money you believe you are owed and also state
any other action you are asking the court to take. Think carefully about how much your
claim is worth. This is important because the amount of your claim affects how you
proceed with your counterclaim and whether there will be a filing fee for the counterclaim
(see below: What if | want to Counterclaim for more than $5,0007? ).

File your counterclaim with the clerk of court in the same county where you are being
sued by the plaintiff. Each county can have different procedures for filing a counterclaim,
so check with the clerk of court to find out the specific county rules for filing a
counterclaim. There is no fee for filing a counterclaim unless your claim is for more than
$5,000 (see below: What if | want to Counterclaim for more than $5,0007? ).

Prepare two copies of your counterclaim for each plaintiff so the clerk can file stamp them
and return them to you. You must then provide those copies to each plaintiff. In most
cases you should be able to serve the counterclaim on the plaintiff by mail, but you should
check local court rules for guidance on how to serve a copy of the counterclaim on the
plaintiff. There will be a service fee if you use the sheriff or a process server to serve the
plaintiff with a copy of your counterclaim.

Once you have served the plaintiff with the counterclaim, complete the Affidavit of Mailing
(SC-5130V) and file it with the Clerk of Court. Follow the local court rules for attending
the next court date.

What if | want to Counterclaim for more than $5,0007?
If your counterclaim demands more than $5,000, you will have to pay a filing fee to the
clerk of court. The actual counterclaim over $5,000 must be personally served on the
plaintiff. Have the sheriff or process server serve the counterclaim on the plaintiff(s)
within 60 days of filing and file the proof of service with the clerk of court. Because a
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counterclaim over $5,000 takes the case over the small claims dollar limit, the case may
be transferred to regular civil court for scheduling and further proceedings.

In addition to completing the Answer and Counterclaim (SC-5200V) form as explained in
the previous section, you will also need to file the form Notice of Filing a Counterclaim
over $5,000 (SC-5250V). You should mail the Notice of Filing a Counterclaim over
$5,000 to the plaintiff(s) on the same day you file the counterclaim with the clerk of court.
Once you have mailed the Notice of Filing a Counterclaim over $5,000 to the plaintiff,
complete the Affidavit of Mailing (SC-5130V) and file it with the clerk of court.

Can | try to settle the case?
Yes. Some counties may have mediation services available to help you reach an
agreement with the other party. You may also contact the other party directly at any time
to try to reach a settlement agreement.

What if | don t contest the plaintiff s claim and have no counterclaim?
If you DO NOT contest the plaintiff s claim and have no counterclaim,
it is not necessary to appear in person or file a written answer. If you do not appear or file
a written answer, a judgment will probably be granted to the plaintiff for what the plaintiff
is asking for in the Summons and Complaint, plus court costs.

What happens if | do nothing?
If you do not appear or file an answer, as required by local court rule, the plaintiff will
probably obtain a judgment against you for whatever they are asking for in the summons
and complaint. If you decide not to contest the case, it is not necessary to go to court or
file an answer.

MY CASE IS GOING TO TRIAL
PREPARING FOR AND PARTICIPATING IN A CONTESTED TRIAL

Now do | need a lawyer?
Before attempting to handle a contested small claims hearing on your own, you should
consider seeking legal assistance. There are specific and complicated rules that must be
followed in a small claims hearing. You are strongly encouraged to try to settle your case
before trial.

Preparing Your Case
Collect and preserve any documents or other evidence needed for trial.
Plan to put your proof together so that is more convincing than the other side s proof. The
plaintiff bears the burden of proving his or her case by the greater weight of the credible
evidence. Collect and preserve any documents or receipts from your dealings with the
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other party. Making a detailed timeline of all of the events involved may help you present
your case in a more organized way.

Determine what witnesses you will need.
Determine what witnesses, if any, you will need to have testify at the trial. Friends and
relatives may come voluntarily, but business people, police officers and others with no
personal interest in the outcome of your case may not. In that case, if the witness lives in
Wisconsin, you can force the witness to come to court by serving a subpoena. A
subpoena is a court order compelling a witness to come to court on the date and time of
the trial.

* Subpoena forms can be obtained without charge from the Clerk of Court s
office.

* If you need the witness to bring documents or other evidence to the trial,
you need to specifically state what the witness is to bring on the subpoena
form.

* You will need to have the subpoena served on the witness by the Sheriff or
a private process server in a reasonable time before the trial.

* You will also need to serve with each subpoena a check for the witness fee,
which is $16, plus $0.20 per mile the witness has to travel to and from the
courthouse.

An expert is a person with special training, experience, or expertise in a field beyond the
knowledge of an ordinary person. For example, if your case involves defective
merchandise or faulty repairs, a full-time mechanic or repairer with several years of
experience may qualify as an expert. The expert can charge whatever he or she wishes
for the testimony. The standard $16 witness fee does not apply to experts. If you win, the
cost of the expert, up to $300, can be added to any judgment.

Having the expert testify in person is almost always necessary. Merely repeating what
your expert told you will probably not be allowed. A written statement or affidavit from the
expert will not be sufficient.

Participating in Trial
How will the trial work?
You and your witnesses should show up at least 15 minutes early to the assigned
courtroom on the date and time of the trial. If there is a bailiff or court clerk present, let
him or her know that you have arrived. You should bring any proof with you that you feel
iS necessary to present your case.

The plaintiff presents his or her side of the story first; then the defendant is able to present
his or her case. After swearing or affirming to testify truthfully, tell your story, giving clear
and concise details to support your claim. Keep to the key facts and do not discuss side
issues unless a question requires it. If you have written documents, or other evidence to
support your claim, show them to the judge or commissioner and defendant, explaining
what it is and how it relates to your case. Bring copies of each document for you, the
judge, and all parties.
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At the conclusion of the plaintiff s testimony, the judge or commissioner may ask some
guestions. The defendant then has the right to cross-examine the plaintiff. When that is
completed, the plaintiff may call any other witnesses he or she has. The judge or
commissioner may ask questions and the defendant may cross-examine any of the
plaintiff s withesses.

The defendant follows the plaintiff and presents his or her case in the same way. The
plaintiff may cross-examine any of the defendant s withesses.

Small claims trials are conducted in an informal manner. Any evidence having reasonable

value as proof may be offered. However, the judge or commissioner may refuse to hear
evidence or arguments that are repeated or irrelevant.

| WON A SMALL CLAIMS ACTION.

NOW WHAT HAPPENS?

Can | recover my costs?
If you win a small claims case, the court can include court costs and certain fees you
incurred in the case. Court costs you may be able to recover include:
» the filing fee for the case,
* the mailing fee for the summons and complaint, or the service fees, if you had to
have your case served by the sheriff or a process server,
* witness fees, if the withess was subpoenaed and paid the statutory fee to attend,
» attorney fees, if an attorney appeared with you in court.

Not all costs can be passed on to the losing party. For example, you cannot recover lost
wages for appearing in court or parking and transportation costs for coming to court. You
also cannot recover attorney fees for consulting with an attorney about your case, if that
lawyer did not formally appear with you in court.

How do | enforce the judgment?
See Post-Judgment: Basic Steps for Docketing a Judgment for Collection (SC-6060V),
Post-Judgment: Basic Steps for Handling a Small Claims Earnings Garnishment (SC-
6070V), Post-Judgment: Basic Steps for Handling an Execution Against Property (SC-
6080V), Post-Judgment: Basic Steps in Collecting on a Judgment for Money (SC-6090V),
and Post-Judgment: Basic Steps in Collecting on a Judgment for Replevin (SC-6100V).

Small Claims Post-Judgment Flowchart
Even though each county may do things a bit differently, there is a basic structure to the
small claims post-judgment process in Wisconsin. The flowchart below is a brief
representation of the steps one may take to enforce judgments. The judgment should be
docketed in all cases.
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APPEALING AND REOPENING SMALL CLAIMS DECISIONS

| don’t agree with the decision made in my case. Can | appeal the decision?
If a court commissioner made the decision in your case, you may request a trial before a
judge. If the court commissioner’s final decision was made during a hearing, either party
has 10 days to request a trial. If the court commissioner’s decision was made in writing
after the hearing, either party has 15 days from the date the decision was mailed to
request a trial. You must complete the Demand for Trial and Instructions (SC-517) form,
and file the form in the Clerk of Court’s office in the same county where the court
commissioner heard your case. The party demanding the trial must mail a copy of the
Demand for Trial and Instructions to the other party within the time limits. The party
demanding the trial is responsible for providing proof that the form was mailed to the other

party.

If a judge has made the final decision in your small claims case and you are dissatisfied
with that decision, you may appeal that decision only to the Wisconsin Court of Appeals.
There are no special small claims rules or forms for appeals and filing an appeal can be a
complex process. On the Wisconsin Court System website (http://wicourts.gov/), in the

SC-6000V, 10/09 Basic Guide to Wisconsin Small Claims Actions
Page 11 of 15



