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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Kenosha 

Count y,  Honor abl e Wi l bur  W.  War r en,  Ci r cui t  Cour t  Judge.   

Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case i s bef or e t hi s  cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 61 ( 2003- 04) . 1  Dai ml er Chr ysl er  appeal s an 
                                                 

1 Wi sconsi n St at .  § ( Rul e)  809. 61 pr ovi des i n r el evant  par t :  
" The supr eme cour t  may t ake j ur i sdi ct i on of  an appeal  or  ot her  
pr oceedi ng i n t he cour t  of  appeal s upon cer t i f i cat i on by t he 
cour t  of  appeal s or  upon t he supr eme cour t ' s  own mot i on. "  

Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003- 04 
ver si on unl ess ot her wi se not ed.  
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or der  of  t he Ci r cui t  Cour t  f or  Kenosha Count y,  Honor abl e Wi l bur  

W.  War r en,  Judge,  af f i r mi ng a wor ker ' s compensat i on deci s i on of  

t he Wi sconsi n Labor  and I ndust r y  Revi ew Commi ssi on ( t he LI RC) .  

The LI RC det er mi ned t hat  t he def endant - r espondent ,  Gl enn May 

( May) ,  was ent i t l ed t o a mi ni mum of  10 per cent  di sabi l i t y  f or  

each of  t wo ant er i or  cr uci at e l i gament  ( ACL)  r epai r s pur suant  t o 

Wi s.  Admi n.  Code § DWD 80. 32( 4)  ( Sept . ,  2005) 2,  r esul t i ng i n a 20 

per cent  per manent  par t i al  di sabi l i t y  ( PPD)  awar d.  

¶2 We concl ude t hat  t he LI RC' s i nt er pr et at i ons of  Wi s.  

Admi n.  Code § DWD 80. 32( 4)  and Wi s.  St at .  § 102. 18( 1) ( d)  ar e 

ent i t l ed t o cont r ol l i ng def er ence and gr eat  wei ght  def er ence,  

r espect i vel y,  and t hat  t he LI RC' s awar d of  20 per cent  per manent  

par t i al  di sabi l i t y  t o May shoul d be uphel d.    

¶3 The cer t i f i ed quest i on bef or e t hi s cour t  i s  whet her  

t he LI RC may i nt er pr et  Wi s.  Admi n.  Code § DWD 80. 32( 4)  t o awar d 

a cumul at i ve mi ni mum PPD f or  mul t i pl e l i gament  r epai r  

pr ocedur es,  wher e t he r esul t i ng awar d i s hi gher  t han t he hi ghest  

medi cal  est i mat e of  PPD i n evi dence.   We answer  t hi s quest i on i n 

t he af f i r mat i ve.   We hol d t hat  § DWD 80. 32( 4)  may be i nt er pr et ed 

t o awar d a cumul at i ve mi ni mum PPD f or  mul t i pl e l i gament  r epai r  

pr ocedur es,  even t hough t he awar d by t he LI RC i s  hi gher  t han t he 

hi ghest  medi cal  est i mat e i n t he r ecor d.   We f ur t her  hol d t hat  

Wi s.  St at .  § 102. 18( 1) ( d)  does not  pr ohi bi t  det er mi nat i ons i n 

excess of  t he hi ghest  medi cal  assessment  i n evi dence,  but  r at her  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve Code ar e t o 

t he Sept ember  2005 r egi st er  dat e unl ess ot her wi se not ed.  



No.  2005AP544   

 

3 
 

cr eat es a pr esumpt i on of  r easonabl eness f or  PPD awar ds t hat  f al l  

wi t hi n t he pr escr i bed r ange.   We t her ef or e af f i r m t he deci s i on 

of  t he c i r cui t  cour t  whi ch af f i r med t he LI RC' s awar d of  20 

per cent  PPD t o May.  

I  

¶4 On Apr i l  19,  1999,  May,  an empl oyee of  

Dai ml er Chr ysl er ,  was i nj ur ed at  wor k when an engi ne t hat  he was 

car r y i ng hi t  hi s l ef t  knee.   The next  day,  May went  t o see Dr .  

Af t ab Ansar i ,  an or t hopedi c sur geon.    May under went  ACL 

r econst r uct i on sur ger y by Dr .  Ansar i  on May 5,  1999.    May 

cont i nued t o exper i ence swel l i ng,  pai n,  and st i f f ness af t er  t he 

sur ger y.   On Apr i l  24,  2001,  Dr .  Ansar i  exami ned May and not ed 

at r ophy t o hi s l ef t  quadr i ceps.   At  t hat  t i me,  Dr .  Ansar i  

assessed 15 per cent  PPD of  May’ s l ef t  knee.  

¶5 On Jul y 27,  2001,  Dr .  Ansar i  per f or med a second ACL 

r econst r uct i on sur ger y.   The second sur ger y i mpr oved May’ s knee 

subst ant i al l y ,  and he r et ur ned t o wor k i n Oct ober  2001 wi t hout  

f ur t her  pr obl ems.   I n Apr i l  2002 Dr .  Ansar i  was gi ven a copy of  

Wi s.  Admi n.  Code § DWD 80. 32( 4)  and assessed t he mi ni mum 10 

per cent  PPD of  May’ s l ef t  knee.   Doct or  Ansar i  r epor t ed t hat  May 

had r eached a heal i ng pl at eau,  and f ur t her  i ndi cat ed t hat  May’ s 

PPD had not  changed due t o t he second ACL r econst r uct i on.   

Dai ml er Chr ysl er  pai d May 10 per cent  PPD,  whi ch amount ed t o 

$7, 820.   May t hen f i l ed a c l ai m f or  addi t i onal  compensat i on wi t h 

t he Depar t ment  of  Wor kf or ce Devel opment  ( t he DWD) .   

Admi ni st r at i ve Law Judge ( ALJ)  Sher man Mi t chel l  awar ded May 25 
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per cent   PPD,  t he amount  det er mi ned by addi ng t oget her  Dr .  

Ansar i ’ s  assessment s f r om each of  t he t wo sur ger i es.  

¶6 I n r eachi ng hi s concl usi on,  t he ALJ appl i ed 

Hel l endr ung v.  Wal  Mar t ,  Cl ai m No.  1999039147 ( LI RC Feb.  23,  

2001) .   I n Hel l endr ung,  t he LI RC r ul ed t hat  t he not e t o Wi s.  

Admi n.  Code § DWD 80. 32( 1)  i ndi cat es t hat  t he same pr i nci pl es 

t hat  ar e appl i ed t o sur gi cal  pr ocedur es t o t he back,  al so appl y 

t o sur gi cal  pr ocedur es t o t he knee,  and t hat  addi t i onal  r at i ngs 

and per manent  di sabi l i t y  wi l l  be gi ven f or  cumul at i ve sur ger i es.   

I d.  

¶7 The wor ker ' s compensat i on appl i cant  i n Hel l endr ung had 

a l ong- st andi ng hi st or y of  knee pr obl ems pr i or  t o bei ng i nj ur ed 

at  wor k.   Fol l owi ng hi s wor k i nj ur y,  t he appl i cant  sought  

t r eat ment  and under went  par t i al  meni scect omy sur ger y.   I d.   The 

appl i cant ' s t r eat i ng physi c i an concl uded t hat  t her e was a causal  

r el at i onshi p bet ween t he appl i cant ' s need f or  sur ger y and t he 

wor k i nci dent .   I d.   The ALJ awar ded t he appl i cant  an addi t i onal  

5 per cent  PPD of  t he knee.   The empl oyer  ar gued i n i t s pet i t i on 

t o t he LI RC f or  commi ssi on r evi ew t hat  t he l anguage of  Wi s.  

Admi n.  Code § DWD 80. 32( 1)  assumes t hat  t he member  was 

pr evi ousl y wi t hout  di sabi l i t y ,  and t hat  appr opr i at e r educt i on 

shoul d have been made f or  any pr eexi st i ng di sabi l i t y .   However ,  

t he LI RC af f i r med t he ALJ and concl uded i n Hel l endr ung t hat  a 

f oot not e t o § DWD 80. 32( 1)  i ndi cat es t hat  t he same pr i nci pl e 

t hat  i s  appl i ed t o an awar d f or  sur gi cal  pr ocedur es t o t he back 

i s al so appl i ed i n t he case of  pr ocedur es t o t he knee.   I d.   The 

LI RC concl uded t hat  § DWD 80. 32( 11)  c l ear l y cont empl at es t hat  
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addi t i onal  r at i ngs and per manent  di sabi l i t y  wi l l  be gi ven f or  

cumul at i ve sur ger i es t o t he back,  and l i kewi se t o t he knee,  and 

t hat  a r educt i on f or  any pr eexi st i ng di sabi l i t y  i s  most  

appr opr i at el y appl i ed t o pr evi ous l osses of  r ange of  mot i on and 

amput at i ons,  but  not  t o t he sur gi cal  pr ocedur es l i s t ed i n § DWD 

80. 32.   I d.  

¶8 I n t he pr esent  case,  Dai ml er Chr ysl er  pet i t i oned t he 

LI RC f or  r evi ew,  al l egi ng er r or  by t he ALJ.   The LI RC af f i r med 

i n par t  and r ever sed i n par t ,  r eaf f i r mi ng i t s deci s i on i n 

Hel l endr ung,  and concl udi ng t hat  t he evi dence di d not  est abl i sh 

t hat  May was ent i t l ed t o 25 per cent  PPD because Dr .  Ansar i  

st at ed,  af t er  t he second ACL sur ger y,  t hat  May had r egai ned f ul l  

st r engt h i n hi s knee and had 10 per cent  PPD.   The LI RC assessed 

20 per cent  PPD t o t he knee,  concl udi ng t hat  Wi s.  Admi n.  Code 

§ DWD 80. 32 pr ovi des a 10 per cent  mi ni mum f or  an ACL 

r econst r uct i on and t hat ,  because May under went  t wo ACL 

sur ger i es,  he was ent i t l ed t o a mi ni mum 10 per cent  r ecover y f or  

each knee sur ger y.   

¶9 Dai ml er Chr ysl er  t hen br ought  an act i on f or  j udi c i al  

r evi ew under  Wi s.  St at .  § 102. 23.   The Kenosha Count y Ci r cui t  

Cour t ,  Judge Wi l bur  W.  War r en,  af f i r med t he LI RC' s deci s i on.   

Dai ml er Chr ysl er  appeal ed,  t he cour t  of  appeal s cer t i f i ed t he 

mat t er  t o t hi s cour t ,  and we accept ed t he cer t i f i cat i on.  

I I  

¶10 Our  anal ysi s i n t hi s case f ocuses on t he st andar d of  

r evi ew.   I n or der  t o answer  t he cer t i f i ed quest i on i n t hi s case,  

i t  i s  necessar y f or  t hi s cour t  t o i nt er pr et  bot h an 
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admi ni st r at i ve r ul e,  Wi s.  Admi n.  Code § DWD 80. 32,  especi al l y 

Wi s.  Admi n.  Code § DWD 80. 32( 4) ,  and a st at ut e,  Wi s.  St at .   

§ 102. 18( 1) ( d) .   The appl i cat i on of  an admi ni st r at i ve r ul e and 

t he appl i cat i on of  a st at ut e t o undi sput ed f act s ar e quest i ons 

of  l aw t hat  we r evi ew de novo. 3   Gar ci a v.  Mazda Mot or  of  Am. ,  

I nc. ,  2004 WI  93,  ¶7,  273 Wi s.  2d 612,  682 N. W. 2d 365;  Wi nt er s 

v.  Wi nt er s,  2005 WI  App 94,  ¶7,  281 Wi s.  2d 798,  699 N. W. 2d 229.   

Fur t her ,  when i nt er pr et i ng admi ni st r at i ve r egul at i ons,  we use 

t he same r ul es of  i nt er pr et at i on as we appl y t o st at ut es.  St at e 

v.  Busch,  217 Wi s.  2d 429,  441,  576 N. W. 2d 904 ( 1998) ( c i t at i ons 

omi t t ed) .   When an admi ni st r at i ve agency pr omul gat es r egul at i ons 

pur suant  t o a power  del egat ed by t he l egi s l at ur e,  we const r ue 

t hose r egul at i ons " t oget her  wi t h t he st at ut e t o make,  i f  

possi bl e,  an ef f ect ual  pi ece of  l egi s l at i on i n har mony wi t h 

common sense and sound r eason. "   I d.    

¶11 Her e,  we r evi ew t he deci s i on of  t he LI RC.   Br aunei s v.  

LI RC,  2000 WI  69,  ¶14,  236 Wi s.  2d 27,  612 N. W. 2d 635.   An 

admi ni st r at i ve agency' s i nt er pr et at i on of  i t s  own r ul es or  

r egul at i ons i s cont r ol l i ng unl ess " pl ai nl y er r oneous or  

i nconsi st ent  wi t h t he r egul at i ons. "    Busch,  217 Wi s.  2d at  441 

( c i t at i ons omi t t ed) ;  see al so RTE Cor p.  v.  DI LHR,  88 Wi s.  2d 

283,  290,  276 N. W. 2d 290 ( 1979) .   Her e,  t he LI RC r evi ewed a r ul e 

pr omul gat ed by t he DWD,  not  t he LI RC' s own r ul e.   The LI RC i s an 

adj udi cat i ve body char ged onl y wi t h r esol v i ng cer t ai n di sput es.   

Raci ne Har l ey- Davi dson,  I nc.  v.  St at e of  Wi s.  Di v.  of  Hear i ngs 

                                                 
3 The par t i es do not  di sput e t he f act s i n t hi s case.  
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and Appeal s,  2006 WI  86,  ¶35,  292 Wi s.  2d 549,  717 N. W. 2d 184.   

The LI RC i s an i ndependent  agency of  t he St at e of  Wi sconsi n and,  

al t hough i t  i s  not  an or gani zat i onal  subdi v i s i on of  t he DWD,  i t  

i s  " ' at t ached' "  t o t he DWD f or  admi ni st r at i ve pur poses onl y. 4  

The LI RC does not  make r ul es,  except  f or  r ul es gover ni ng i t s own 

pr ocedur es.   Wi s.  St at .  § 103. 04( 2) .    

¶12 The LI RC was cr eat ed f or  t he pur pose of  r evi ewi ng 

cl ai ms i ssued by ALJs i n t hr ee di v i s i ons of  t he DWD:  

Unempl oyment  I nsur ance,  Wor ker ' s Compensat i on,  and Equal  Ri ght s. 5  

Pur suant  t o Wi s.  St at .  § 102. 18( 2) 6,  t he DWD mai nt ai ns on i t s  

st af f  ALJs t o hear  and deci de di sput ed cl ai ms.   When deci s i ons 

of  ALJs ar e appeal ed i n each of  t he t hr ee DWD di v i s i ons,  t he 

LI RC r evi ews t he evi dence submi t t ed at  t he hear i ng,  consi der s 

t he par t i es '  ar gument s,  consul t s wi t h t he ALJs i f  necessar y,  and 

t hen i ssues a wr i t t en deci s i on. 7  The LI RC was char ged by t he 

l egi s l at ur e wi t h t he dut y of  r evi ewi ng t he evi dence and 

af f i r mi ng,  r ever si ng,  set t i ng as i de,  or  modi f y i ng t hose f i ndi ngs 

or  or der s,  i n whol e or  i n par t .   Wi s.  St at .  § 102. 18( 3) .    

                                                 
4 A Br i ef  Hi st or y of  LI RC,  

ht t p: / / www. dwd. st at e. wi . us/ l i r c/ l r c_about . ht m ( 2006)  

5 I d.   

6 Wi sconsi n St at .  § 102. 18( 2)  pr ovi des i n r el evant  par t ,  
" The depar t ment  shal l  have and mai nt ai n on i t s st af f  such 
exami ner s as ar e necessar y t o hear  and deci de di sput ed cl ai ms 
and t o assi st  i n t he ef f ect i ve admi ni st r at i on of  t hi s chapt er .   
These exami ner s shal l  be at t or neys and may be desi gnat ed as 
admi ni st r at i ve l aw j udges. "  

7 A Br i ef  Hi st or y of  LI RC,  
ht t p: / / www. dwd. st at e. wi . us/ l i r c/ l r c_about . ht m ( 2006)  
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¶13 We concl ude t hat  t he LI RC' s i nt er pr et at i on of  Wi s.  

Admi n.  Code § DWD 80. 32( 4)  i s  ent i t l ed t o cont r ol l i ng wei ght  

def er ence,  because t he LI RC r easonabl y i nt er pr et ed a r ul e 

adopt ed by t he DWD,  t he LI RC' s i nt er pr et at i on was not  

i nconsi st ent  wi t h t he l anguage of  t he r ul e or  c l ear l y er r oneous,  

and t he LI RC was char ged by t he l egi s l at ur e wi t h t he dut y of  

r evi ewi ng deci s i ons i ssued by ALJs i n t he Wor ker ' s Compensat i on 

Di v i s i on of  t he DWD,  and does so f r equent l y.   

Wi s.  St at .  § 102. 18( 3) .   See al so RTE Cor p. ,  88 Wi s.  2d at  290.  

¶14 Case l aw suppor t s our  deci s i on t o gr ant  cont r ol l i ng 

def er ence t o t he LI RC i n t hi s case.   I n Ci t y of  El r oy v.  LI RC,  

152 Wi s.  2d 320,  324,  448 N. W. 2d 438 ( Ct .  App.  1989) ,  t he cour t  

of  appeal s gave cont r ol l i ng wei ght  def er ence t o t he LI RC' s 

i nt er pr et at i on of  a wor ker ' s compensat i on r ul e pr omul gat ed by 

t he I ndust r i al  Commi ssi on8 under  sect i on I nd.  80. 30 of  t he 

Wi sconsi n Admi ni st r at i ve Code,  s i nce t he i nt er pr et at i on was not  

i nconsi st ent  wi t h t he l anguage of  t he r ul e or  c l ear l y er r oneous.   

The cour t  of  appeal s det er mi ned t hat  t he LI RC' s concl usi on was 

r easonabl e,  and af f i r med t he LI RC' s deci s i on.   I d.   Si mi l ar l y,  

i n Hut chi nson v.  Cust om Dr ywal l ,  I nc. ,  t he cour t  of  appeal s 

concl uded t hat  t he LI RC' s i nt er pr et at i on of  Wi s.  Admi n.  Code 

§ DWD 80. 24 was ent i t l ed t o cont r ol l i ng wei ght  def er ence,  

                                                 
8 The I ndust r i al  Commi ssi on was a pr edecessor  agency t o t he 

DWD.   I n 1967,  The Depar t ment  of  I ndust r y,  Labor ,  & Human 
Rel at i ons ( t he DI LHR)  was cr eat ed f r om t he f or mer  I ndust r i al  
Commi ssi on.   I n 1996,  t he DWD r epl aced t he DI LHR as par t  of  a 
maj or  depar t ment al  r eor gani zat i on.   See DWD Hi st or y,  
ht t p: / / www. dwd. st at e. wi . us/ dwd/ DWDHi st or y/ def aul t . ht m ( 2006) .  
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because i t  was not  i nconsi st ent  wi t h t he r ul e or  c l ear l y 

er r oneous.   Hut chi nson v.  Cust om Dr ywal l ,  I nc. ,  No.  1997AP1675,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Sept ember  3,  1998) 9.    

¶15 Al t hough t he i nt er pr et at i on of  a r egul at i on and t he 

i nt er pr et at i on of  a st at ut e ar e bot h quest i ons of  l aw,  we 

det er mi ne t he l evel  of  def er ence f or  agency st at ut or y 

i nt er pr et at i ons i n a di f f er ent  manner .   Hi l l haven,  2000 WI  App 

20,  ¶12 n. 6,  232 Wi s.  2d 400,  606 N. W. 2d 572.   An agency' s 

st at ut or y i nt er pr et at i ons ar e gener al l y accor ded one of  t hr ee 

l evel s of  def er ence:  gr eat  wei ght ,  due wei ght ,  or  no def er ence.   

I d.   However ,  f or  an agency' s i nt er pr et at i on of  i t s  own r ul es or  

r egul at i ons,  i f  t he i nt er pr et at i on i s r easonabl e and consi st ent  

wi t h t he i nt ended pur pose,  we gener al l y  appl y ei t her  

" cont r ol l i ng wei ght "  or  " gr eat  wei ght "  def er ence.   Mar der  v.  Bd.  

of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2004 WI  App 177,  ¶27 n. 3,  

276 Wi s.  2d 186,  687 N. W. 2d 832 ( c i t i ng Hi l l haven,  232 Wi s.  2d 

400,  ¶12 n. 6) .    However ,  " [ d] espi t e t he di f f er ence i n 

t er mi nol ogy,  t he def er ence we gi ve t o an agency i nt er pr et at i on 

of  i t s  own r ul es i s s i mi l ar  t o t he gr eat  wei ght  st andar d appl i ed 

t o st at ut or y i nt er pr et at i ons. "   Mar der ,  276 Wi s.  2d 186,  ¶27 

n. 3.   Bot h gr eat  wei ght  def er ence and cont r ol l i ng wei ght  

def er ence " t ur n on whet her  t he agency' s i nt er pr et at i on i s 

r easonabl e and consi st ent  wi t h t he meani ng or  pur pose of  t he 

r egul at i on or  st at ut e. "   I d.  

                                                 
9 We i ncl ude an unpubl i shed deci s i on mer el y t o show t hat  

cont r ol l i ng wei ght  def er ence i s r egul ar l y gi ven t o t he LI RC' s 
i nt er pr et at i on of  t he DWD' s admi ni st r at i ve r ul es.   
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¶16 I n or der  f or  an agency' s i nt er pr et at i on of  a s t at ut e 

t o be accor ded gr eat  wei ght  def er ence,  f our  r equi r ement s must  be 

met :  ( 1)  t he agency was char ged by t he l egi s l at ur e wi t h t he dut y  

of  admi ni st er i ng t he st at ut e;  ( 2)  t he i nt er pr et at i on of  t he 

agency i s one of  l ong- st andi ng;  ( 3)  t he agency empl oyed i t s 

exper t i se or  speci al i zed knowl edge i n f or mi ng t he 

i nt er pr et at i on;  and ( 4)  t he agency' s i nt er pr et at i on wi l l  pr ovi de 

uni f or mi t y i n t he appl i cat i on of  t he st at ut e.   Li sney v.  LI RC,  

171 Wi s.  2d 499,  505,  493 N. W. 2d 14 ( 1992) ;  UFE I nc.  v.  LI RC,  

201 Wi s.  2d 274,  284,  548 N. W. 2d 57 ( 1996) .   Under  t he st andar d 

of  gr eat  wei ght  def er ence,  a cour t  wi l l  r ef r ai n f r om 

subst i t ut i ng i t s  v i ew of  t he l aw f or  t hat  of  an agency char ged 

wi t h admi ni st r at i on of  t he l aw,  and wi l l  sust ai n t he agency' s 

concl usi ons of  l aw i f  t hey ar e r easonabl e.   Br own v.  LI RC,  2003 

WI  142,  ¶19,  267 Wi s.  2d 31,  671 N. W. 2d 279.   We wi l l  sust ai n an 

agency' s concl usi ons of  l aw even i f  an al t er nat i ve v i ew of  t he 

l aw i s j ust  as r easonabl e or  even mor e r easonabl e.   I d.  

¶17 Due wei ght  def er ence i s appr opr i at e when an agency has 

some exper i ence i n an ar ea,  but  has not  yet  devel oped t he 

exper t i se t hat  woul d pl ace i t  i n a bet t er  posi t i on t han a cour t  

t o make j udgment s r egar di ng t he i nt er pr et at i on of  t he st at ut e.   

UFE I nc. ,  201 Wi s.  2d at  286.   When appl y i ng due wei ght  

def er ence,  we wi l l  not  over t ur n a r easonabl e agency 

i nt er pr et at i on t hat  i s consi st ent  wi t h t he pur pose of  t he 

st at ut e,  unl ess t her e i s a mor e r easonabl e i nt er pr et at i on.   

Hi l l haven,  232 Wi s.  2d 400,  ¶12 n. 6.  
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¶18  De novo r evi ew or  no def er ence i s appr opr i at e wher e 

t he i ssue i s one of  f i r st  i mpr essi on,  wher e t he agency has no 

speci al  exper t i se,  or  wher e t he agency' s posi t i on has been so 

i nconsi st ent  t hat  i t  pr ovi des no r eal  gui dance.   Am.  Mf r s.  Mut .  

I ns.  Co.  v.  Her nandez,  2002 WI  App 76,  ¶14,  252 Wi s.  2d 155,  642 

N. W. 2d 584.  

¶19 The ci r cui t  cour t  gave t he LI RC' s i nt er pr et at i on of  

Wi s.  Admi n.  Code § DWD 80. 32 due def er ence,  and not ed t hat  t he 

cour t  f ound no gui dance i n Wi s.  St at .  § 102. 18( 1) ( d) .   For  t he 

f ol l owi ng r easons,  we concl ude t hat  t he LI RC' s i nt er pr et at i on of  

§ 102. 18( 1) ( d)  i s ent i t l ed t o gr eat  wei ght  def er ence,  and t hat  

t he LI RC' s i nt er pr et at i on of  § DWD 80. 32( 4)  i s ent i t l ed t o 

cont r ol l i ng wei ght  def er ence.   As not ed pr evi ousl y,  cont r ol l i ng 

wei ght  def er ence i s s i mi l ar  t o gr eat  wei ght  def er ence,  despi t e 

t he di f f er ence i n t er mi nol ogy,  because bot h st andar ds t ur n on 

whet her  t he agency' s i nt er pr et at i on i s r easonabl e and consi st ent  

wi t h t he meani ng or  pur pose of  t he r egul at i on or  st at ut e.   

Mar der ,  276 Wi s.  2d 186,  ¶27 n. 3.   Cont r ol l i ng wei ght  descr i bes 

a l evel  of  def er ence gi ven t o an agency' s i nt er pr et at i on and 

appl i cat i on of  admi ni st r at i ve r ul es and r egul at i ons,  whi l e gr eat  

wei ght  def er ence descr i bes a l evel  of  def er ence gi ven t o an 

agency' s i nt er pr et at i on and appl i cat i on of  a st at ut e.  

¶20 The l egi s l at ur e empower ed t he DWD and t he LI RC t o 

admi ni st er  t he wor ker ' s compensat i on st at ut es.   Beecher  v.  LI RC,  

2004 WI  88,  ¶25,  273 Wi s.  2d 136,  682 N. W. 2d 29.  The LI RC 

empl oyed i t s exper t i se and speci al i zed knowl edge i n i nt er pr et i ng 

Wi s.  St at .  § 102. 18( 1) ( d) .   The st at ut e has been i n ef f ect  f or  
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26 year s,  and t he LI RC has i ssued appr oxi mat el y 130 deci s i ons on 

§ 102. 18( 1) ( d) .   See,  e. g. ,  Laughl i n v.  Tommy Bar t l et t ,  I nc. ,  

Cl ai m Nos.  1999043589,  2002042491 ( LI RC Aug.  31,  2004) ;  

Gr eenwood v.  Zur i ch Am.  I ns.  Co. ,  Cl ai m No.  1999046119 ( LI RC 

Sept .  10,  2002) .   Fi nal l y,  t he LI RC has been consi st ent  i n i t s  

appl i cat i on of  § 102. 18( 1) ( d) ,  such t hat  i t s  i nt er pr et at i on wi l l  

pr ovi de uni f or mi t y i n t he appl i cat i on of  t he st at ut e.   Beecher ,  

273 Wi s.  2d 136,  ¶23.  The LI RC has consi st ent l y decl i ned t o r ead 

§ 102. 18( 1) ( d)  t o mandat e a r ange wi t hi n whi ch a PPD awar d must  

f al l .   Sconzer t  v.  Bay Engi neer ed Cast i ngs,  I nc. ,  Cl ai m No.  

2000011312 ( LI RC June 28,  2001) ;  Schout en v.  Wi s.  Far mer s Mut .  

I ns. ,  Cl ai m No.  89067604 ( LI RC Mar .  10,  1994) .   Ther ef or e,  we 

accor d t he LI RC' s i nt er pr et at i on of  § 102. 18( 1) ( d)  gr eat  wei ght  

def er ence her e,  and we wi l l  sust ai n t hat  i nt er pr et at i on,  even i f  

an al t er nat i ve v i ew of  t he l aw i s j ust  as r easonabl e or  even 

mor e r easonabl e.   Br own,  267 Wi s.  2d 31,  ¶19.  

I I I  

¶21 I n i t s br i ef ,  t he LI RC ar gues t hat  t hi s cour t  l acks 

subj ect  mat t er  j ur i sdi ct i on or  compet ency,  because t he Joi nt  

Commi t t ee f or  Revi ew of  Admi ni st r at i ve Rul es ( JCRAR)  was never  

ser ved wi t h a copy of  t he pet i t i on f or  r evi ew.   The LI RC ar gues 

t hat  ser vi ce upon t he JCRAR i s r equi r ed by 

Wi s.  St at .  § 227. 40( 5) 10.   Thi s i ssue i s bet t er  char act er i zed as 
                                                 

10 Wi sconsi n St at .  § 227. 40( 5)  pr ovi des i n r el evant  par t :  
" The j oi nt  commi t t ee f or  r evi ew of  admi ni st r at i ve r ul es shal l  be 
ser ved wi t h a copy of  t he pet i t i on i n any act i on under  t hi s 
sect i on and,  wi t h t he appr oval  of  t he j oi nt  commi t t ee on 
l egi s l at i ve or gani zat i on,  shal l  be made a par t y and be ent i t l ed 
t o be hear d. "  
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one of  compet ency,  not  one of  subj ect  mat t er  j ur i sdi ct i on.   See 

Muel l er  v.  Br unn,  105 Wi s.  2d 171,  175- 76,  313 N. W. 2d 790 

( 1982) ; 11 Cur r i er  v.  DOR,  2006 WI  App 12,  ¶6 n. 2,  288 Wi s.  2d 

693,  709 N. W. 2d 520.   Under  t he Wi sconsi n Const i t ut i on,  c i r cui t  

cour t s i n Wi sconsi n have gener al  or i gi nal  subj ect  mat t er  

j ur i sdi ct i on over  " al l  mat t er s ci v i l  and cr i mi nal . "   Wi s.  Const .  

ar t .  VI I ,  § 8;  I n r e Eber har dy,  102 Wi s.  2d 539,  550,  307 N. W. 2d 

881 ( 1981) ( c i t at i ons omi t t ed) .     Her e,  t he i ssue of  compet ency 

t o pr oceed was not  r ai sed bef or e t he c i r cui t  cour t ,  and we 

decl i ne t o di sr egar d t he r esul t i ng wai ver .   Under  such 

ci r cumst ances,  we need not  addr ess t he i ssue of  compet ency.   

Vi l l age of  Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  ¶27,  273 Wi s.  2d 

76,  681 N. W. 2d 190;  see al so Mut .  Fed.  Sav.  & Loan Ass' n of  

Mi l waukee v.  Sav.  & Loan Revi ew Bd.  of  Wi s. ,  46 Wi s.  2d 110,  

116,  174 N. W. 2d 554 ( 1970) ,  whi ch i nvol ves t he gener al  r ul e t hat  

an i ssue not  r ai sed bef or e t he c i r cui t  cour t  need not  be 

addr essed by an appel l at e cour t .  
                                                 

11 Muel l er  v.  Br unn,  105 Wi s.  2d 171,  313 N. W. 2d 790 ( 1982) ,  
was cl ar i f i ed i n Vi l l age of  Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  
¶29,  273 Wi s.  2d 76,  681 N. W. 2d 190,  whi ch hel d t hat  a chal l enge 
t o a c i r cui t  cour t ' s  compet ency shoul d be r ai sed bef or e t he 
c i r cui t  cour t  i n or der  t o be pr eser ved f or  appel l at e r evi ew.   I n 
Vi l l age of  Tr empeal eau,  we st at ed,  

[ T] he common- l aw wai ver  r ul e appl i es t o chal l enges t o 
t he c i r cui t  cour t ' s  compet ency,  such t hat  a chal l enge 
t o t he cour t ' s  compet ency wi l l  be deemed wai ved i f  not  
r ai sed i n t he c i r cui t  cour t ,  subj ect  t o t he i nher ent  
aut hor i t y of  t he r evi ewi ng cour t  t o di sr egar d t he 
wavi er  and addr ess t he mer i t s of  t he unpr eser ved 
ar gument .  .  .  .    

I d. ,  ¶27.  
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I V 

¶22 We have concl uded t hat  t he LI RC' s i nt er pr et at i on of  

Wi s.  Admi n.  Code § DWD 80. 32( 4) 12 i s  ent i t l ed t o cont r ol l i ng 

                                                 

12 Wi sconsi n Admi n.  Code § DWD 80. 32 pr ovi des i n 
r el evant  par t :  

     ( 1)  The di sabi l i t i es set  f or t h i n t hi s sect i on 
ar e t he mi ni mums f or  t he descr i bed condi t i ons.  
However ,  f i ndi ngs of  addi t i onal  di sabl i ng el ement s 
shal l  r esul t  i n an est i mat e hi gher  t han t he mi ni mum.  
The mi ni mum al so assumes t hat  t he member ,  t he back,  
et c. ,  was pr evi ousl y wi t hout  di sabi l i t y .  Appr opr i at e 
r educt i on shal l  be made f or  any pr e- exi st i ng 
di sabi l i t y .  

     Not e:  An exampl e woul d be wher e i n addi t i on t o a 
descr i bed l oss of  mot i on,  pai n and ci r cul at or y 
di st ur bance f ur t her  l i mi t s t he use of  an ar m or  a l eg.  
A meni scect omy i n a knee wi t h l ess t han a good r esul t  
woul d cal l  f or  an est i mat e hi gher  t han 5% l oss of  use 
of  t he l eg at  t he knee.  The same pr i nci pl e woul d appl y 
t o sur gi cal  pr ocedur es on t he back.  The schedul e of  
mi ni mum di sabi l i t i es cont ai ned i n t hi s sect i on was 
adopt ed upon t he advi ce of  a wor ker ' s compensat i on 
advi sor y counci l  subcommi t t ee af t er  a sur vey of  
doct or s exper i enced i n t r eat i ng i ndust r i al  i nj ur i es.  

.  .  .  .  

     ( 4)  Knee 

.  .  .  .  

Ant er i or  cr uci at e l i gament  r epai r   10% 

.  .  .  .  

 ( 11)  Back 

.  .  .  .  

    Not e:  I t  i s  t he subcommi t t ee' s i nt ent i on t hat  a 
separ at e mi ni mum 5% al l owance be gi ven f or  ever y 
sur gi cal  pr ocedur e ( open or  c l osed,  r adi cal  or  
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wei ght  def er ence.   We wi l l  t her ef or e uphol d t he agency' s 

i nt er pr et at i on,  unl ess such i nt er pr et at i on i s " ' i nconsi st ent  

wi t h t he l anguage of  t he r egul at i on or  c l ear l y er r oneous. ' "   

Pl evi n v.  DOT,  2003 WI  App 211,  ¶13,  267 Wi s.  2d 281,  671 N. W. 2d 

355 ( c i t at i on omi t t ed) .   An admi ni st r at i ve agency t hat  r egul ar l y  

wor ks wi t h t he r ul es and r egul at i ons of  anot her  agency,  whose 

act i ons i t  i s  aut hor i zed by t he l egi s l at ur e t o r evi ew,  i s i n t he 

best  posi t i on t o i nt er pr et  such r ul es and r egul at i ons because 

t he agency knows t he speci f i c  pur poses of  t he r ul es and 

r egul at i ons t hat  have been pr omul gat ed,  and has exper t i se i n t he 

ar ea t he agency i s cal l ed upon t o r evi ew.   I d.    

¶23 As di scussed ear l i er ,  t he LI RC was est abl i shed f or  t he 

pur pose of  r evi ewi ng cl ai ms i ssued by ALJs i n t hr ee di v i s i ons of  

t he DWD:  Unempl oyment  I nsur ance,  Wor ker ' s Compensat i on,  and 

Equal  Ri ght s.  The LI RC was " cr eat ed t o have f i nal  r evi ew 

aut hor i t y of  Depar t ment  i nt er pr et at i ons. "   DI LHR v.  LI RC,  161 

Wi s.  2d 231,  245,  467 N. W. 2d 545 ( 1991) .   The LI RC cor r ect s 

er r or s and " hel ps t o assur e consi st ent  st at ut or y appl i cat i on. "   

I d.  

                                                                                                                                                             
par t i al )  t hat  i s  done t o r el i eve f r om t he ef f ect s of  a 
di sc l esi on or  spi nal  cor d pr essur e.  Each di sc t r eat ed 
or  sur gi cal  pr ocedur e per f or med wi l l  qual i f y f or  a 5% 
r at i ng.   Due t o t he f act  a f usi on i nvol ves 2 
pr ocedur es a 1)  l ami nect omy ( di ssect omy)  and a 2)  
f usi on pr ocedur e,  10% per manent  t ot al  di sabi l i t y  wi l l  
appl y when t he 2 sur gi cal  pr ocedur es ar e done at  t he 
same t i me or  separ at el y.  
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¶24  Dai ml er Chr ysl er  ar gues t hat  t he LI RC' s i nt er pr et at i on 

of  Wi s.  Admi n.  Code § DWD 80. 32( 4)  has been i nconsi st ent ,  and 

t her ef or e shoul d be gi ven no def er ence.   To i l l ust r at e,  

Dai ml er Chr ysl er  not es t hat  i n Hel l endr ung,  Cl ai m No.  1999039147,  

and i n t he pr esent  case,  t he LI RC concl uded t hat  r educt i ons f or  

pr eexi st i ng di sabi l i t i es di d not  appl y t o t he sur gi cal  

pr ocedur es l i s t ed i n Wi s.  Admi n.  Code § DWD 80. 32.   

Dai ml er Chr ysl er  asser t s t hat ,  i n Ki ng v.  DOT,  Cl ai m Nos.  

2001007515 and 2003012619 ( LI RC Apr .  27,  2005) ,  t he LI RC count ed 

pr evi ous sur ger i es l i s t ed i n § DWD 80. 32 as pr eexi st i ng 

di sabi l i t i es t hat  shoul d be subt r act ed f r om t he f i nal  PPD 

assessment .  

¶25 We di sagr ee wi t h Dai ml er Chr ysl er ' s asser t i on t hat  t he 

LI RC' s i nt er pr et at i on of  Wi s.  Admi n.  Code § DWD 80. 32 has been 

i nconsi st ent .   Ki ng i s di st i ngui shabl e f r om t he pr esent  case 

because,  i n Ki ng,  a second knee sur ger y was necessar y because 

t he appl i cant  suf f er ed f r om a second i nj ur y.  The LI RC t her ef or e 

r educed t he di sabi l i t y  det er mi nat i on f or  a pr eexi st i ng 

condi t i on.   I d.   I n t he pr esent  case,  May di d not  suf f er  a 

second knee i nj ur y,  but  r at her  had an unsuccessf ul  f i r st  

sur ger y.  The LI RC t her ef or e made no r educt i on f or  a pr eexi st i ng 

condi t i on,  s i nce May di d not  have such a condi t i on.   The LI RC' s 

deci s i on i n t hi s  case i s consi st ent  wi t h i t s dec i s i on i n Hal l  v.  

Consol .  Ther mopl ast i cs,  Cl ai m No.  1995022808 ( LI RC Sept .  29,  

1999) .   I n Hal l ,  t he LI RC made i t  c l ear  t hat ,  wher e a sur ger y i s 

per f or med " t o cur e and r el i eve t he ef f ect s of  t he same wor k 

i nj ur y[ , ] "  t he LI RC wi l l  not  make a r educt i on i n t he amount  
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awar ded f or  post - i nj ur y sur ger i es by subt r act i ng t he mi ni mum 

assessment  f or  one sur ger y f r om a l at er  sur ger y.   I d.   The 

LI RC' s deci s i on i n t hi s case i s al so suppor t ed by i t s concl usi on 

i n Hel l endr ung,  Cl ai m No.  1999039147,  t hat  a r educt i on under  

Wi s.  Admi n.  Code § DWD 80. 32( 1)  i s appr opr i at e f or  pr evi ous 

l osses of  r ange of  mot i on and amput at i ons,  but  not  f or  t he 

sur gi cal  pr ocedur es l i s t ed i n § DWD 80. 32.    

¶26   The l anguage of  Wi s.  Admi n.  Code § DWD 80. 32 does 

not  speci f y how r epeat  l i gament  r epai r  pr ocedur es shoul d be 

t r eat ed.   Wi sconsi n Admi n.  Code § DWD 80. 32( 1)  st at es t hat  t he 

mi ni mum di sabi l i t y  per cent ages ar e " [ t ] he mi ni mums f or  t he 

descr i bed condi t i ons, "  and t hat  addi t i onal  di sabl i ng el ement s 

may r esul t  i n an awar d hi gher  t han t he l i s t ed mi ni mum.   The 

mi ni mum speci f i ed i n Wi s.  Admi n.  Code § DWD 80. 32( 4)  f or  an ACL 

r epai r  t o t he knee i s 10 per cent .  

¶27 The LI RC not es t hat  Wi s.  Admi n.  Code § DWD 80. 32( 4)  

uses subst ant i al l y  i dent i cal  l anguage and f or mat  t o set  f or t h 

t he mi ni mum per cent age f or  l oss of  use f ol l owi ng an ACL 

pr ocedur e i n t he knee as Wi s.  Admi n.  Code § DWD 80. 32( 11)  uses 

t o set  f or t h t he mi ni mum per cent ages f ol l owi ng a pr ocedur e f or  

r emoval  of  di sc mat er i al  or  f usi on i n t he spi ne.   Bot h 

subsect i ons descr i be t he sur gi cal  pr ocedur e and t hen i ndi cat e 

t he mi ni mum l oss of  use r at i ng.      

¶28 Rel yi ng on Wi l son v.  Waukesha Count y,  157 Wi s.  2d 790,  

796,  460 N. W. 2d 830 ( Ct .  App.  1990) ,  t he LI RC asser t s t hat  when 

subst ant i al l y  i dent i cal  l anguage i s used i n t wo subsect i ons of  

t he same admi ni st r at i ve r ul e,  t he LI RC may consi der  an 
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expl anat or y not e di scussi ng t he meani ng of  l anguage as used i n 

one subsect i on,  i n or der  t o i nt er pr et  t he l anguage i n t he ot her  

subsect i on.   I n Wi l son,  t he cour t  of  appeal s used bi l l  dr af t i ng 

r ecor ds t hat  di scussed t he meani ng of  a wor d i n one subsect i on,  

i n or der  t o det er mi ne t he meani ng of  t he same wor d i n anot her  

subsect i on of  t he same st at ut e.   I d.  The LI RC asser t s t hat  i t  

was r easonabl e t o consi der  t he not e appended t o Wi s.  Admi n.  Code 

§ DWD 80. 32( 11)  as bei ng suppor t i ve of  i t s  i nt er pr et at i on of  

Wi s.  Admi n.  Code § DWD 80. 32( 4) .   Dai ml er Chr ysl er  asser t s t hat  

t he not e t o § DWD 80. 32( 11)  appl i es onl y t o t hat  subsect i on,  and 

t hat  t he DWD i nt ended t o gi ve speci al  ef f ect  t o back pr ocedur es,  

and t o excl ude knee pr ocedur es.  

¶29  To adopt  Dai ml er Chr ysl er ' s ar gument  woul d be t o gi ve 

di f f er ent  meani ngs t o t he same wor ds wi t hi n t he same 

admi ni st r at i ve r ul e.     See Gen.  Cast i ngs Cor p.  v.  Wi nst ead,  156 

Wi s.  2d 752,  759,  457 N. W. 2d 557 ( Ct .  App.  1990) ( " We r ej ect  an 

i nt er pr et at i on whi ch ascr i bes di f f er ent  meani ngs t o t he same 

wor d as i t  var i ousl y appear s i n a st at ut e unl ess t he cont ext  

c l ear l y r equi r es such an appr oach. " ) .   I t  i s  a basi c r ul e of  

const r uct i on t hat  we at t r i but e t he same def i ni t i on t o a wor d 

bot h t i mes i t  i s  used i n t he same st at ut e or  admi ni st r at i ve 

r ul e.   Har ni schf eger  Cor p.  v.  LI RC,  196 Wi s.  2d 650,  663,  539 

N. W. 2d 98 ( 1995) .  

¶30 The t ext  of  Wi s.  Admi n.  Code §§ DWD 80. 32( 4)  and ( 11)  

cont ai ns subst ant i al l y  s i mi l ar  wor di ng.   Absent  any di r ect i on 

c l ear l y r equi r i ng t he LI RC t o gi ve di f f er ent  meani ngs t o t he 

same wor ds,  t he LI RC di d not  er r  i n concl udi ng t hat  t he t ext  of  
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§§ DWD 80. 32( 4)  and ( 11)  shoul d be i nt er pr et ed i n t he same way.   

See Gen.  Cast i ngs Cor p. ,  156 Wi s.  2d at  759.   Nor  was i t  er r or ,  

i n l i ght  of  Wi l son,  157 Wi s.  2d at  796,  f or  t he LI RC t o concl ude 

t hat ,  j ust  as addi t i onal  mi ni mum PPD per cent ages ar e al l owabl e 

f or  r epeat  sur gi cal  spi nal  pr ocedur es,  addi t i onal  mi ni mum PPD 

per cent ages ar e al l owabl e f or  r epeat  sur gi cal  pr ocedur es t o t he 

knee. 13 

¶31  Dai ml er Chr ysl er  goes on t o asser t  t hat  t her e cannot  

be an awar d f or  bot h of  May' s ACL sur ger i es because Wi s.  Admi n.  

Code § DWD 80. 32( 1)  r equi r es r educt i on f or  pr eexi st i ng 

di sabi l i t i es.   As we not ed pr evi ousl y,  Hel l endr ung,  Cl ai m No.  

1999039147,  i s i nst r uct i ve on t hi s poi nt .   I n Hel l endr ung,  t he 

                                                 
13 The di ssent ,  i n ¶¶61- 62,  c l ai ms t hat  t he LI RC' s deci s i on 

i s i nconsi st ent  wi t h t he i nt ent  of  t he Wor ker ' s Compensat i on 
Advi sor y Counci l  Subcommi t t ee ( subcommi t t ee) .   Not es t o Wi s.  
Admi n.  Code §§ DWD 80. 32( 1)  and ( 11) ,  r esul t i ng f r om t he wor k of  
t he subcommi t t ee,  show t hat  t he subcommi t t ee i nt ended t o al l ow 
at  l east  addi t i onal  mi ni mum PPD per cent ages t o be appl i ed f or  
r epeat  or  mul t i pl e sur gi cal  pr ocedur es.   Wi t h r espect  t o 
sur gi cal  pr ocedur es t o t he back,  t he not e t o § DWD 80. 32( 11)  
st at es i n r el evant  par t :  " I t  i s  t he subcommi t t ee' s i nt ent i on 
t hat  a separ at e mi ni mum 5% al l owance be gi ven f or  ever y sur gi cal  
pr ocedur e .  .  .  t hat  i s  done t o r el i eve f r om t he ef f ect s of  a 
di sc l esi on or  spi nal  cor d pr essur e. "   As t he LI RC poi nt s out  i n 
i t s br i ef ,  a not e t o § DWD 80. 32( 1)  st at es i n r el evant  par t :  " A  
meni scect omy i n a knee wi t h l ess t han a good r esul t  woul d cal l  
f or  an est i mat e hi gher  t han [ t he mi ni mum i n t he code f or  a 
meni scect omy wi t h excel l ent  t o good r esul t s] .   The same 
pr i nci pl e woul d appl y t o sur gi cal  pr ocedur es on t he back. "   
These t wo not es,  r ef l ect i ng t he i nt ent i on of  t he subcommi t t ee,  
st r ongl y suppor t  t he concl usi on t hat  t he admi ni s t r at i ve r ul e was 
i nt ended t o be appl i ed uni f or ml y,  r egar dl ess of  whet her  t he 
sur gi cal  pr ocedur e was t o t he knee,  t he back,  or  anot her  par t  of  
t he body,  and t hat  t he subcommi t t ee i nt ended t hat  at  l east  
addi t i onal  mi ni mum PPD per cent ages be al l owed f or  r epeat  or  
mul t i pl e sur gi cal  pr ocedur es f or  t he same wor k i nj ur y.  
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LI RC det er mi ned t hat  a r educt i on under  § 80. 32( 1)  i s appr opr i at e 

f or  pr evi ous l osses of  r ange of  mot i on and amput at i ons,  but  not  

f or  t he sur gi cal  pr ocedur es l i s t ed i n Wi s.  Admi n.  Code § DWD 

80. 32.   Ant er i or  cr uci at e l i gament  r econst r uct i on i s one of  t he 

pr ocedur es l i s t ed i n Wi s.  Admi n.  Code § DWD 80. 32( 4)  and t he 

LI RC' s deci s i on not  t o make a r educt i on f or  pr eexi st i ng 

di sabi l i t y  was,  t her ef or e,  r easonabl e and consi st ent  wi t h t he 

i nt ended pur pose.   Ther e was no pr eexi st i ng di sabi l i t y  or  

condi t i on t hat  pr edat ed May' s or i gi nal  i nj ur y at  wor k i n Apr i l  

1999.  

¶32   Mor eover ,  t he pr eambl e of  Wi s.  Admi n.  Code § DWD 

80. 32 pr ovi des f or  " [ m] i ni mum per cent ages of  l oss of  use f or  

amput at i on l evel s,  l osses of  mot i on,  sensor y l osses and sur gi cal  

pr ocedur es. "   St at ut es shoul d be i nt er pr et ed so t hat  ever y wor d 

i s gi ven ef f ect .   Donal dson v.  St at e,  93 Wi s.  2d 306,  315,  286 

N. W. 2d 817 ( 1980) .    We const r ue admi ni st r at i ve r ul es i n t he 

same manner  as s t at ut es.   Bai er l  v.  McTaggar t ,  2001 WI  107,  ¶21,  

245 Wi s.  2d 632,  629 N. W. 2d 277.   The pl ur al  usage of  " sur gi cal  

pr ocedur es"  i n t he pr eambl e of  § DWD 80. 32 suppor t s a concl usi on 
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t hat  mul t i pl e or  r epeat  sur gi cal  pr ocedur es ar e cont empl at ed by 

t he admi ni st r at i ve r ul e. 14 

¶33 I t  i s  not  necessar y f or  t hi s cour t  t o addr ess 

Dai ml er Chr ysl er ' s hypot het i cal  asser t i on t hat  t he LI RC' s 

i nt er pr et at i on of  Wi s.  Admi n.  Code § DWD 80. 32( 4)  may l ead t o 

awar ds gr eat er  t han 100 per cent  PPD.   Wor ker ' s compensat i on 

cases ar e f act - i nt ensi ve and,  f or  t hi s r eason,  we need not  deal  

" wi t h any of  t he hypot het i cal  s i t uat i ons posed by t he 

appel l ant s. "   Town of  Russel l  Vol unt eer  Fi r e Dept .  v.  LI RC,  223 

Wi s.  2d 723,  738,  589 N. W. 2d 445 ( Ct .  App.  1998) .   However ,  we 

ar e cogni zant  of  t he case of  Bl au v.  Pecks Feed & Gr ai n,  I nc. ,  

Cl ai m No.  1988015510 ( LI RC Jul y 19,  2001) ,  i n whi ch t he LI RC 

appl i ed Wi s.  St at .  § 102. 44( 4) , 15 and,  based on t hat  st at ut e,  

                                                 
14 Cont r ar y t o t he posi t i on t aken i n ¶45 of  t he di ssent ,  t he 

LI RC' s concl usi on t hat  addi t i onal  mi ni mum PPD per cent ages ar e 
al l owabl e f or  r epeat  sur gi cal  pr ocedur es t o t he knee i s an 
ent i r el y r easonabl e one.   The LI RC' s deci s i on cont ai ns a 
r easoned anal ysi s t hat  i s  consi st ent  wi t h t he l anguage of  Wi s.  
Admi n.  Code § DWD 80. 32,  t he not es r esul t i ng f r om t he wor k of  
t he subcommi t t ee,  and t he pol i cy  concer ns under l y i ng Wi sconsi n' s 
Wor ker ' s Compensat i on Act .   The LI RC' s deci s i on r ecogni zes t hat  
r epeat  or  mul t i pl e sur ger i es have a cumul at i ve,  negat i ve ef f ect  
on f unct i on of  t he body par t  upon whi ch t hey ar e per f or med.   The 
LI RC' s deci s i on i s al so consi st ent  wi t h t he wel l - est abl i shed 
pr i nci pl e " t hat  t he Wor ker ' s Compensat i on Act ,  ch.  102,  St at s. ,  
i s  t o be l i ber al l y const r ued t o ef f ect uat e i t s goal  of  
compensat i ng and maki ng i nj ur ed wor ker s whol e.  .  .  . "   I TW 
Del t ar  v.  LI RC,  226 Wi s.  2d 11,  18,  593 N. W. 2d 908 ( Ct .  App.  
1999) .       

15 Wi sconsi n St at .  §  102. 44( 4)  pr ovi des i n r el evant  par t :  
" Wher e t he per manent  par t i al  di sabi l i t y  i s  cover ed by 
Wi s.  St at .  § 102. 52,  102. 53 and 102. 55,  such sect i ons shal l  
gover n;  pr ovi ded,  t hat  i n no case shal l  t he per cent age of  
per manent  t ot al  di sabi l i t y  be t aken as mor e t han 100 per cent . "    
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det er mi ned t hat  an empl oyee may not  be awar ded PPD i n excess of  

100 per cent .    

V 

¶34 As not ed pr evi ousl y,  wher e gr eat  wei ght  def er ence i s 

gi ven t o t he LI RC' s i nt er pr et at i on and appl i cat i on of  a st at ut e 

such as Wi s.  St at .  § 102. 18( 1) ( d) , 16 t hi s cour t  wi l l  not  

subst i t ut e i t s v i ew of  t he l aw f or  t hat  of  t he LI RC,  and wi l l  

sust ai n t he agency' s concl usi ons of  l aw i f  t hey ar e r easonabl e.   

Br own,  267 Wi s.  2d 31,  ¶19.  

¶35 Dai ml er Chr ysl er  asser t s t hat  t he LI RC er r ed i n 

awar di ng May 20 per cent  PPD because Wi s.  St at .  § 102. 18( 1) ( d)  

pr ohi bi t s det er mi nat i ons i n excess of  t he hi ghest  medi cal  

assessment  i n t he r ecor d.   Dai ml er Chr ysl er  f ur t her  asser t s t hat  

t he LI RC' s i nt er pr et at i on of  Wi s.  Admi n.  Code § DWD 80. 32( 4)  

cont r avenes t he l anguage of  § 102. 18( 1) ( d) .   Dai ml er Chr ysl er  

asser t s t hat  § 102. 18( 1) ( d)  r ef er s t o an est i mat e of  PPD t hat  i s 

" made by a pr act i t i oner  whi ch i s i n evi dence"  and t hat  t he 

st at ut e speci f i cal l y pr ohi bi t s t he LI RC f r om awar di ng PPD hi gher  

                                                                                                                                                             
The assessment  of  di sabi l i t y  t o t he ext r emi t i es,  such as 

t he knee,  i s r egul at ed by Wi s.  St at .  § 102. 52,  whi ch det er mi nes 
per cent ages of  di sabi l i t y  based upon t he maxi mum number  of  weeks 
al l ocat ed by t he l egi s l at ur e f or  t he i nj ur ed body par t .  

16 Wi sconsi n St at .  § 102. 18( 1) ( d)  pr ovi des i n r el evant  
par t :  

Any awar d whi ch f al l s wi t hi n a r ange of  5% of  t he 
hi ghest  or  l owest  est i mat e of  per manent  par t i al  
di sabi l i t y  made by a pr act i t i oner  whi ch i s i n ev i dence 
i s pr esumed t o be a r easonabl e awar d,  pr ovi ded i t  i s  
not  hi gher  t han t he hi ghest  or  l ower  t han t he l owest  
est i mat e i n evi dence.  
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t han t he hi ghest  or  l ower  t han t he l owest  est i mat e i n evi dence.   

We di sagr ee wi t h Dai ml er Chr ysl er ' s ar gument  t hat  t he LI RC' s 

i nt er pr et at i on of  § DWD 80. 32( 4)  i s i nconsi st ent  wi t h 

§ 102. 18( 1) ( d) .  

¶36 Wi sconsi n St at .  § 102. 18( 1) ( d)  does not  pr ohi bi t  

devi at i on f r om t he r ange speci f i ed.   Rat her ,  § 102. 18( 1) ( d)  

st at es c l ear l y t hat  any awar d wi t hi n t he r ange pr escr i bed by t he 

st at ut e i s " pr esumed t o be a r easonabl e awar d.  .  .  . "   The 

st at ut e does not  st at e t hat  an awar d out si de of  t he pr escr i bed 

r ange i s unr easonabl e.   Fur t her mor e,  § 102. 18( 1) ( d)  does not  

pr ohi bi t  t he DWD f r om set t i ng mi ni mum l oss of  use per cent ages by 

admi ni st r at i ve r ul e.   Admi ni st r at i ve r ul es must  be const r ued t o 

be har moni ous wi t h st at ut or y l aw deal i ng wi t h t he same subj ect  

mat t er ,  i f  i t  i s  f easi bl e.   Sommer f i el d v.  Sommer f i el d,  154 Wi s.  

2d 840,  847,  454 N. W. 2d 55 ( Ct .  App.  1990) .  

¶37 As not ed pr evi ousl y,  Wi s.  St at .  § 102. 18( 1) ( d)  

pr ovi des i n r el evant  par t :   

Any awar d whi ch f al l s wi t hi n a r ange of  5% of  t he 
hi ghest  or  l owest  est i mat e of  per manent  par t i al  
di sabi l i t y  made by a pr act i t i oner  whi ch i s i n ev i dence 
i s pr esumed t o be a r easonabl e awar d,  pr ovi ded i t  i s  
not  hi gher  t han t he hi ghest  or  l ower  t han t he l owest  
est i mat e i n evi dence.  

The f i r st  st ep of  st at ut or y i nt er pr et at i on i s t o l ook at  t he 

l anguage of  t he st at ut e;  i f  t he pl ai n meani ng i s c l ear ,  a cour t  

need not  l ook t o t he r ul es of  st at ut or y const r uct i on or  t o 

ext r i nsi c sour ces of  i nt er pr et at i on.   UFE I nc. ,  201 Wi s.  2d at  

281.   We assume t hat  t he l egi s l at ur e' s i nt ent  i s expr essed i n 

t he st at ut or y l anguage.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  
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f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 N. W. 2d 

110.  

¶38 Dai ml er Chr ysl er ,  t he LI RC,  and May al l  t ook t he 

posi t i on,  i n t hei r  r espect i ve br i ef s and at  or al  ar gument ,  t hat  

t he l anguage of  Wi s.  St at .  § 102. 18( 1) ( d)  i s c l ear  and 

unambi guous.   We agr ee,  and t her ef or e we need not  r esor t  t o 

ext r i nsi c sour ces such as l egi s l at i ve hi st or y;  we si mpl y appl y  

t he l anguage of  an unambi guous st at ut e t o t he f act s bef or e us.   

Bosco v.  LI RC,  2004 WI  77,  ¶24,  272 Wi s.  2d 586,  681 N. W. 2d 157 

( c i t i ng Br uno v.  Mi l waukee Count y,  2003 WI  28,  ¶20,  260 Wi s.  2d 

663,  660 N. W. 2d 656) .   A st at ut e i s not  ambi guous mer el y because 

t he par t i es di sagr ee as t o i t s meani ng,  as t hey do her e.   I d. ,  

¶7.  

¶39 Wi sconsi n St at . ,  ch.  102,  expr essl y r ecogni zes PPD 

awar ds based on per cent ages set  f or t h by t he DWD.   Wi sconsi n 

St at .  § 102. 32( 6) ( b)  st at es t hat  " per manent  di sabi l i t y  can be 

det er mi ned based on a mi ni mum per manent  di sabi l i t y  r at i ng 

pr omul gat ed by t he depar t ment  by r ul e.  .  .  . "   For  t he r easons 

st at ed her ei n,  we concl ude t hat  t he LI RC' s i nt er pr et at i on of  

Wi s.  St at .  § 102. 18( 1) ( d)  i s r easonabl e.   As not ed pr evi ousl y,  

i n or der  f or  t he LI RC' s i nt er pr et at i on of  § 102. 18( 1) ( d)  t o be 

accor ded gr eat  wei ght  def er ence,  f our  r equi r ement s must  be met :  

( 1)  t he agency was char ged by t he l egi s l at ur e wi t h t he dut y of  

admi ni st er i ng t he st at ut e;  ( 2)  t he i nt er pr et at i on of  t he agency 

i s one of  l ong- st andi ng;  ( 3)  t he agency empl oyed i t s exper t i se 

or  speci al i zed knowl edge i n f or mi ng t he i nt er pr et at i on;  and ( 4)  

t he agency' s i nt er pr et at i on wi l l  pr ovi de uni f or mi t y i n t he 
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appl i cat i on of  t he st at ut e.   UFE I nc. ,  201 Wi s.  2d at  284.   

Si nce al l  f our  r equi r ement s have been met  her e,  we wi l l  sust ai n 

t he LI RC' s i nt er pr et at i on of  § 102. 18( 1) ( d)  even i f  an 

al t er nat i ve v i ew i s j ust  as r easonabl e or  mor e r easonabl e.   

Br own,  267 Wi s.  2d 31,  ¶19.   

¶40 Rel yi ng on Pf i st er  & Vogel  Tanni ng Co.  v.  DI LHR,  86 

Wi s.  2d 522,  273 N. W. 2d 293 ( 1979) ,  Dai ml er Chr ysl er  f ur t her  

ar gues t hat  t her e i s no cr edi bl e evi dence i n t he r ecor d t o 

suppor t  a 20 per cent  PPD awar d t o May.   I n Pf i s t er ,  physi c i ans 

est i mat ed t hat  t he pl ai nt i f f  suf f er ed ei t her  a 5 per cent  or  a 15 

per cent  di sabi l i t y ,  and DI LHR made a 20 per cent  di sabi l i t y 

awar d.   I d.   Thi s cour t  r ever sed t he ci r cui t  cour t ' s  af f i r mance 

of  t he awar d,  hol di ng t hat  t he awar d was not  based upon cr edi bl e 

evi dence,  and t hat  t her e was er r or  s i nce t he i mpai r ment  of  

ear ni ng capaci t y had not  been consi der ed.   I d.  at  524,  530- 31.   

The per cent ages l i s t ed i n Wi s.  Admi n.  Code § DWD 80. 32 set  t he 

mi ni mum l oss of  use per cent age t hat  may be awar ded f or  each 

l i s t ed pr ocedur e,  r egar dl ess of  whet her  t her e i s a doct or ' s 

est i mat ed PPD i n evi dence.   The mi ni mum per cent ages ar e t he 

pr oduct  of  a sur vey of  pr act i t i oner s wi t h exper t i se i n t r eat i ng 

per sons who have under gone t he l i s t ed pr ocedur es,  and of  

pr act i t i oner s wi t h exper t i se i n assessi ng per manent  par t i al  

di sabi l i t y .    

¶41  However ,  Pf i st er  was deci ded i n 1978,  whi l e Wi s.  

St at .  § 102. 18( 1) ( d)  was not  enact ed unt i l  1980.   Pf i st er  was 

not  deci ded based upon t he cur r ent  st at ut e,  and i t  never  

di scussed t he i ssue of  t he mi ni mum PPDs set  f or t h i n Wi s.  Admi n.  
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Code § DWD 80. 32.    Pf i st er ,  t her ef or e,  i s  nei t her  hel pf ul  nor  

i nst r uct i ve i n r egar d t o t he c i r cumst ances pr esent ed her e.    

¶42 The LI RC' s i nt er pr et at i on of  Wi s.  St at .  § 102. 18( 1) ( d)  

i s r easonabl e.   Si nce we accor d gr eat  wei ght  def er ence her e,  we 

af f i r m t he LI RC' s i nt er pr et at i on and appl i cat i on of  

§ 102. 18( 1) ( d)  i n t hi s case.  

VI  

¶43 I n summar y,  we concl ude t hat  t he LI RC' s 

i nt er pr et at i ons of  Wi s.  Admi n.  Code § DWD 80. 32( 4)  and Wi s.  

St at .  § 102. 18( 1) ( d)  ar e ent i t l ed t o——cont r ol l i ng def er ence and 

gr eat  wei ght  def er ence,  r espect i vel y,  and t hat  t he LI RC' s awar d 

of  20 per cent  per manent  par t i al  di sabi l i t y  t o May shoul d be 

uphel d.  

¶44 The cer t i f i ed quest i on bef or e t hi s cour t  i s  whet her  

t he LI RC may i nt er pr et  Wi s.  Admi n.  Code § DWD 80. 32( 4)  t o awar d 

a cumul at i ve mi ni mum PPD f or  mul t i pl e l i gament  r epai r  

pr ocedur es,  wher e t he r esul t i ng awar d i s hi gher  t han t he hi ghest  

medi cal  est i mat e of  PPD i n evi dence.   We answer  t hi s quest i on i n 

t he af f i r mat i ve.   We hol d t hat  § DWD 80. 32( 4)  may be i nt er pr et ed 

t o awar d a cumul at i ve mi ni mum PPD f or  mul t i pl e l i gament  r epai r  

pr ocedur es,  even t hough t he awar d by t he LI RC i s  hi gher  t han t he 

hi ghest  medi cal  est i mat e i n t he r ecor d.   We f ur t her  hol d t hat  

Wi s.  St at .  § 102. 18( 1) ( d)  does not  pr ohi bi t  det er mi nat i ons i n 

excess of  t he hi ghest  medi cal  assessment  i n evi dence,  but  r at her  

cr eat es a pr esumpt i on of  r easonabl eness f or  PPD awar ds t hat  f al l  

wi t hi n t he pr escr i bed r ange.   We t her ef or e af f i r m t he deci s i on 
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of  t he c i r cui t  cour t ,  whi ch af f i r med t he LI RC' s awar d of  20 

per cent  PPD t o May.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med.  
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¶45 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   The LI RC 

concl uded t hat  t wo sur gi cal  pr ocedur es necessar y t o r epai r  one 

ant er i or  cr uci at e l i gament  i nj ur y r esul t  i n a 20 per cent  

per manent  par t i al  di sabi l i t y  of  Gl enn R.  May' s l ef t  l eg at  t he 

knee.   The maj or i t y opi ni on concl udes t hi s i s r easonabl e,  even 

t hough t he onl y medi cal  ev i dence admi t t ed pl aces May' s 

di sabi l i t y  at  10 per cent .   Maj or i t y op. ,  ¶2.   I t  does so l ar gel y 

because of  t he def er ence i t  accor ds t he LI RC' s i nt er pr et at i on of  

Wi s.  St at .  § 102. 18( 1) ( d)  and Wi s.  Admi n.  Code § DWD 80. 32( 4) .   

I d.   The st andar ds of  r evi ew t he maj or i t y opi ni on empl oys 

pr event  a r easoned anal ysi s of  t he l egal  i ssue pr esent ed,  whi ch 

when under t aken,  demonst r at es t hat  May i ncur r ed one schedul ed 

per manent  di sabi l i t y ,  t he ext ent  of  whi ch i s a f act ual  

det er mi nat i on t hat  t ur ns on t he f unct i onal  condi t i on of  hi s knee 

af t er  he r eached hi s f i nal  heal i ng pl at eau.   Because pr oof  of  

t he exi st ence and t he ext ent  of  a f unct i onal  di sabi l i t y  ar e 

f act ual  i ssues t o be det er mi ned when a schedul ed per manent  

di sabi l i t y  i s  under  consi der at i on and because t he LI RC' s 

det er mi nat i on i s cont r ar y t o uncont r adi ct ed,  cr edi bl e medi cal  

evi dence t hat  t he ext ent  of  May' s schedul ed per manent  di sabi l i t y  

i s  10 per cent ,  t he LI RC' s deci s i on i s not  suppor t ed by cr edi bl e 

and subst ant i al  evi dence and t her ef or e i s er r oneous.   

Accor di ngl y,  I  r espect f ul l y di ssent .  

I .   BACKGROUND 

¶46 The di sposi t i ve f act s ar e not  di sput ed.   I n 1999,  May 

suf f er ed a wor kpl ace i nj ur y t o hi s l ef t  knee.   As a r esul t  of  
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t hat  i nj ur y,  he had t wo sur gi cal  pr ocedur es per f or med on May 5,  

1999:   a meni scect omy and an ant er i or  cr uci at e l i gament  

aut ogr af t . 1  Dai ml er Chr ysl er  pai d May t empor ar y t ot al  di sabi l i t y  

dur i ng hi s r ecuper at i ve per i od.   When May r et ur ned t o wor k and 

had r eached a heal i ng pl at eau,  t he or t hopedi c sur geon who 

per f or med t he knee sur ger y,  Dr .  Ansar i ,  opi ned t hat  t he i nj ur y 

caused May a 15 per cent  per manent  par t i al  di sabi l i t y  of  hi s l ef t  

l eg at  t he knee,  due t o a 5 per cent  di sabi l i t y  caused by t he 

t or n meni scus and a 10 per cent  di sabi l i t y  caused by t he t or n 

ant er i or  cr uci at e l i gament .  

¶47 Af t er  sever al  mont hs at  wor k,  May' s knee began t o 

i nt er f er e wi t h hi s wor k,  i n t hat  i t  swel l ed,  was pai nf ul  and was 

st i f f .   He agai n consul t ed Dr .  Ansar i ,  who opi ned t hat  t he f i r st  

ant er i or  cr uci at e r epai r  had not  hel d up wel l .   He r ecommended a 

second sur ger y.   The second sur ger y di d not  i nvol ve a 

meni scect omy,  but  i nvol ved a r epai r  of  onl y t he ant er i or  

cr uci at e l i gament ,  t hi s t i me wi t h an al l ogr af t . 2  Fol l owi ng t he 

second sur ger y,  May agai n was pai d t empor ar y t ot al  di sabi l i t y  

unt i l  he r et ur ned t o wor k.   Once he had r eached a heal i ng 

pl at eau,  Dr .  Ansar i  opi ned t hat  t he second sur ger y had been 

successf ul  i n r epai r i ng May' s t or n ant er i or  cr uci at e l i gament  

and t hat  May' s per manent  par t i al  di sabi l i t y  had not  i ncr eased 

beyond t he 10 per cent  l evel  he had pr i or  t o t he second sur ger y.   

                                                 
1 I n an aut ogr af t ,  t i ssue f r om anot her  par t  of  t he pat i ent ' s 

body i s r emoved and empl oyed t o r epai r  t he pat i ent ' s i nj ur y.   

2 An al l ogr af t  i nvol ves use of  t i ssue t hat  i s t aken f r om a 
sour ce ot her  t han t he pat i ent ' s body,  of t en f r om a cadaver .  



No.   2005AP544. pdr  

 

3 
 

Dr .  Ansar i  expl ai ned,  " He has 10 per cent  PPD t o t he l ef t  knee 

due t o ACL r econst r uct i on.   I n my opi ni on hi s PPD has not  

changed due t o r edo of  hi s ant er i or  cr uci at e l i gament . "   

( emphasi s added) .  

¶48 The LI RC r ej ect ed Dr .  Ansar i ' s  medi cal  opi ni on t hat  

t he per manent  condi t i on of  May' s knee had not  changed subsequent  

t o t he second sur ger y,  and i nst ead i t  adopt ed t he opi ni on of  an 

admi ni st r at i ve l aw j udge who st acked t wo mi ni mum di sabi l i t y  

per cent ages f or  ant er i or  cr uci at e l i gament  r epai r  f ound i n Wi s.  

Admi n.  Code § DWD 80. 32( 4) .   The maj or i t y opi ni on af f i r ms t he 

LI RC' s det er mi nat i on t hat  st acki ng mi ni mum di sabi l i t y  val ues 

f r om § DWD 80. 32( 4)  i s r easonabl e even t hough t he benef i t s  

awar ded ar e mor e t han 5 per cent  hi gher  t han t he uncont r adi ct ed,  

cr edi bl e medi cal  evi dence i n t he r ecor d.   Maj or i t y op. ,  ¶3.   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶49 We r evi ew t he LI RC' s deci s i on,  not  t hat  of  t he ci r cui t  

cour t .   St af f or d Tr ucki ng,  I nc.  v.  DI LHR,  102 Wi s.  2d 256,  260,  

306 N. W. 2d 79 ( Ct .  App.  1981) .   The cause and t he ext ent  of  a 

di sabi l i t y  under  wor ker ' s compensat i on l aw ar e quest i ons of  f act  

f or  whi ch t he LI RC' s det er mi nat i on i s concl usi ve i f  suppor t ed by 

cr edi bl e and subst ant i al  evi dence.   Wi s.  St at .  § 102. 23( 6) ; 3 

                                                 

3 Wi sconsi n St at .  § 102. 23( 6)  st at es i n r el evant  par t :    

I f  t he commi ssi on' s or der  or  awar d depends on any 
f act  f ound by t he commi ssi on,  t he cour t  shal l  not  
subst i t ut e i t s j udgment  f or  t hat  of  t he commi ssi on as 
t o t he wei ght  or  cr edi bi l i t y  of  t he evi dence on any 
f i ndi ng of  f act .   The cour t  may,  however ,  set  asi de 
t he commi ssi on' s or der  or  awar d and r emand t he case t o 
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Vande Zande v.  DI LHR,  70 Wi s.  2d 1086,  1095,  236 N. W. 2d 255 

( 1975)  ( c i t i ng Tr ansamer i ca I ns.  Co.  v.  DI LHR,  54 Wi s.  2d 272,  

276,  195 N. W. 2d 656 ( 1972) ) .   When " f act s ar e undi sput ed and 

onl y one r easonabl e i nf er ence can be dr awn f r om t he f act s and 

t hat  i nf er ence i s cont r ar y t o t he concl usi on dr awn by LI RC,  we 

must  over r ul e LI RC. "   Lei st  v.  LI RC,  183 Wi s.  2d 450,  458,  515 

N. W. 2d 268 ( 1994) .   The appl i cat i on of  st at ut es or  

admi ni st r at i ve r ul es ar e quest i ons of  l aw.   Beecher  v.  LI RC,  

2004 WI  88,  ¶22,  273 Wi s.  2d 136,  682 N. W. 2d 29.   Al t hough t he 

maj or i t y opi ni on cor r ect l y set s out  t he st andar ds of  r evi ew t hat  

ar e of t en empl oyed when we r ev i ew an agency' s  appl i cat i on of  

st at ut es or  admi ni st r at i ve r ul es,  maj or i t y op. ,  ¶2,  t hi s case 

t ur ns on whet her  t he LI RC can i gnor e uncont r adi ct ed,  cr edi bl e 

medi cal  evi dence and subst i t ut e i t s own j udgment  about  t he 

exi st ence and t he ext ent  of  a medi cal  condi t i on.    

B.  Per manent  Par t i al  Di sabi l i t y  

1.  Gener al  pr i nci pl es 

¶50 A wor ker  who has suf f er ed a wor k- r el at ed i nj ur y may 

r ecover  f or  a per manent  di sabi l i t y  at  t he end of  hi s heal i ng 

per i od.   Wi s.  St at .  § 102. 44( 2) - ( 4) .   Ther e ar e t wo cat egor i es 

of  per manent  di sabi l i t y :   per manent  t ot al  di sabi l i t y  and 

per manent  par t i al  di sabi l i t y .   See § 102. 44( 2)  and ( 4) .   Each 

t ype of  per manent  di sabi l i t y  r esul t i ng f r om a wor k- r el at ed 

i nj ur y i s f ur t her  separ at ed i nt o t wo t ypes of  di sabi l i t i es:   

                                                                                                                                                             
t he commi ssi on i f  t he commi ssi on' s or der  or  awar d 
depends on any mat er i al  and cont r over t ed f i ndi ng of  
f act  t hat  i s  not  suppor t ed by cr edi bl e and subst ant i al  
evi dence.  
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schedul ed di sabi l i t i es and unschedul ed di sabi l i t i es.   Langhus v.  

LI RC,  206 Wi s.  2d 494,  498- 99,  557 N. W. 2d 450 ( Ct .  App.  1996) .    

¶51 The schedul ed di sabi l i t i es ar e addr essed i n Wi s.  St at .  

§§ 102. 52,  102. 53 and 102. 55.   I d.  at  498.   The t ot al  benef i t s  

f or  an i nj ur y t hat  r esul t s i n a schedul ed per manent  di sabi l i t y  

t o a body par t  ar e est abl i shed by t he benef i t  weeks set  out  i n 

§ 102. 52( 1) - ( 18) .   I d.  at  498- 99.   I f  t he t ype of  per manent  

di sabi l i t y  l i s t ed i n t he st at ut e r esul t s i n l ess t han a t ot al  

per manent  di sabi l i t y  of  t he body,  t he benef i t  weeks ar e 

cal cul at ed as a per cent age of  l oss of  f unct i on f or  t hat  par t  of  

t he body t hat  i s l i s t ed i n t he schedul e.   Wi s.  St at .  

§ 102. 55( 3) .   Wi t h a schedul ed di sabi l i t y ,  t he benef i t s ar e 

l i mi t ed,  as di r ect ed by Wi s.  St at .  § 102. 44( 4) . 4  Hagen v.  LI RC,  

210 Wi s.  2d 12,  23,  563 N. W. 2d 454 ( 1997) ;  Langhus,  206 Wi s.  2d 

at  498.    

¶52 I f  t he wor k- r el at ed per manent  di sabi l i t y  i s  not  a 

di sabi l i t y  t hat  i s  schedul ed under  Wi s.  St at .  §§ 102. 52,  102. 53 

or  102. 55,  i t  i s  char act er i zed as an " unschedul ed"  per manent  

di sabi l i t y .   Hagen,  210 Wi s.  2d at  18.   When t he per manent  

di sabi l i t y  i s  unschedul ed,  a l oss of  ear ni ng capaci t y i s not  

pr esumed t o f ol l ow a l oss of  f unct i on.   Kur schner  v.  DI LHR,  40 

Wi s.  2d 10,  18,  161 N. W. 2d 213 ( 1968) .   Rat her ,  a l oss of  

ear ni ng capaci t y i n t he same or  ot her  sui t abl e empl oyment s i s a 

                                                 
4 Wi sconsi n St at .  § 102. 44( 4)  st at es:   " Wher e t he per manent  

di sabi l i t y  i s  cover ed by ss.  102. 52,  102. 53 or  102. 55,  such 
sect i ons shal l  gover n;  pr ovi ded,  t hat  i n no case shal l  t he 
per cent age of  per manent  t ot al  di sabi l i t y  be t aken as mor e t han 
100 per  cent . "    
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cr uci al  el ement  t hat  t he i nj ur ed empl oyee must  pr ove bef or e an 

unschedul ed per manent  di sabi l i t y  can be f ound t o exi st .   N.  

St at es Power  Co.  v.  I ndus.  Comm' n,  252 Wi s.  70,  73- 74,  30 N. W. 2d 

217 ( 1947) .    

¶53 I f  t he i nj ur y causes an unschedul ed per manent  

di sabi l i t y  t hat  i s  par t i al ,  t he benef i t s ar e cal cul at ed by 

det er mi ni ng t he per cent age of  di sabi l i t y  as " compar ed medi cal l y  

wi t h i nj ur i es t hat  woul d r ender  a per son per manent l y t ot al l y 

di sabl ed f or  i ndust r i al  pur poses as pr ovi ded i n sec.  102. 44( 2)  

.  .  .  . " 5  Kur schner ,  40 Wi s.  2d at  18.   The cal cul at i on of  

benef i t s due t o an unschedul ed di sabi l i t y  i s  accompl i shed by 

appl y i ng t he per cent age of  l oss of  ear ni ng capaci t y t o 1, 000 

benef i t  weeks.   Wi s.  St at .  § 102. 44( 3) .   A back i nj ur y i s an 

unschedul ed i nj ur y.   Hagen,  210 Wi s.  2d at  23;  Pf i st er  & Vogel  

Tanni ng Co.  v.  DI LHR,  86 Wi s.  2d 522,  523,  273 N. W. 2d 293 

( 1979) ;  Langhus,  206 Wi s.  2d at  501.  

¶54 An accur at e anal ysi s of  t he pr oof  t hat  i s  suf f i c i ent  

t o suppor t  a wor ker ' s compensat i on awar d f or  a per manent  

di sabi l i t y  r equi r es an i ni t i al  c l assi f i cat i on of  whet her  t he 

di sabi l i t y  i s  schedul ed or  unschedul ed.   See Pf i st er ,  86 Wi s.  2d 

at  527- 28.   Thi s i s so because an unschedul ed per manent  

di sabi l i t y  benef i t  cannot  be based sol el y on an i mpai r ment  of  

bodi l y f unct i on,  but  al so r equi r es pr oof  of  an i mpai r ment  of  

ear ni ng capaci t y.   I d.   However ,  pr oof  of  a schedul ed di sabi l i t y  

wi l l  be suf f i c i ent  i f  t hat  pr oof  est abl i shes a f unct i onal  

                                                 
5 Wi sconsi n St at .  § 102. 44( 2)  st at es i n r el evant  par t :   " I n 

case of  per manent  t ot al  di sabi l i t y  aggr egat e i ndemni t y shal l  be 
weekl y i ndemni t y f or  t he per i od t hat  t he empl oyee may l i ve. "  
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medi cal  i mpai r ment  t o a body par t .   I d. ;  Medni cof f  v.  DI LHR,  54 

Wi s.  2d 7,  12,  194 N. W. 2d 670 ( 1972) .   I n expl ai ni ng t he 

di f f er ent  anal yses t o be appl i ed t o an unschedul ed di sabi l i t y  as 

compar ed wi t h a schedul ed di sabi l i t y ,  we not ed t hat ,   

[ I ] t  appear s t hat  t he i nj ur i es of  an appl i cant  ( non-
schedul e but  per manent  t ot al  or  par t i al )  ar e t o be 
compar ed medi cal l y wi t h i nj ur i es t hat  woul d r ender  a 
per son per manent l y t ot al l y di sabl ed f or  i ndust r i al  
pur poses as pr ovi ded i n sec.  102. 44( 2) ,  St at s. ,  and 
not  t o i nj ur i es t hat  woul d t ot al l y di sabl e a per son 
f unct i onal l y wi t hout  r egar d t o l oss of  ear ni ng 
capaci t y.  

I d.  at  11 ( c i t i ng Kur schner ,  40 Wi s.  2d at  18) .  

¶55 Most  of  t he di sabi l i t i es l i s t ed i n Wi s.  Admi n.  Code 

§ DWD 80. 32 ar e schedul ed di sabi l i t i es.   However ,  a per manent  

di sabi l i t y  of  t he back,  § DWD 80. 32( 11) ,  i s  an unschedul ed 

di sabi l i t y .   Hagen,  210 Wi s.  2d at  23;  Langhus,  206 Wi s.  2d at  

501;  see al so Pf i st er ,  86 Wi s.  2d at  523.   We have hel d t hat  t he 

LI RC er r s when i t  det er mi nes t he ext ent  of  an unschedul ed 

per manent  di sabi l i t y  by compar i ng t he " empl oyee' s i nj ur i es t o 

t hose of  a hypot het i cal  per son t ot al l y di sabl ed f unct i onal l y and 

not  t o one t ot al l y di sabl ed as t o l oss of  ear ni ng capaci t y. "   

Pf i st er ,  86 Wi s.  2d at  529.   And as expl ai ned above,  pr oof  of  

l oss of  ear ni ng capaci t y i s not  r equi r ed of  a schedul ed 

per manent  di sabi l i t y  because unschedul ed and schedul ed per manent  

di sabi l i t i es have di f f er ent  f oundat i ons.   Kur schner ,  40 Wi s.  2d 

at  18.   The pr oof  of  a schedul ed per manent  di sabi l i t y  i s  

compl et e once t he f unct i onal  l evel  of  t he di sabi l i t y  has been 

pr oven,  r egar dl ess of  i t s  act ual  i mpact  on t he empl oyee' s 

ear ni ng capaci t y.   Medni cof f ,  54 Wi s.  2d at  12.   St at ed 
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ot her wi se,  t he l egi s l at ur e has pr esumed a l oss of  ear ni ng 

capaci t y as a par t  of  t he number  of  benef i t  weeks i t  chose f or  

each cat egor y of  schedul ed per manent  di sabi l i t y .   I d.   The LI RC 

cannot  change t he per manency schedul es est abl i shed i n t he 

st at ut es or  t he pr oof  r equi r ed t o accor d benef i t s under  t hose 

schedul es.   Lei st ,  183 Wi s.  2d at  457;  Wi s.  St at .  § 102. 55( 3) ;  

Wi s.  St at .  § 102. 44( 4) .   

2.  May' s per manent  di sabi l i t y   

¶56 May' s wor k- r el at ed i nj ur y t o hi s knee caused a 

schedul ed per manent  di sabi l i t y . 6  Wi s.  St at .  § 102. 52( 11) ;  

Medni cof f ,  54 Wi s.  2d at  13;  Langhus,  206 Wi s.  2d at  501.   

Accor di ngl y,  May' s compensat i on f or  t he per manent  par t i al  

di sabi l i t y  t o hi s l eg at  t he knee i s l i mi t ed by st at ut e.   Hagen,  

210 Wi s.  2d at  23.  

¶57 The LI RC cannot  base i t s j udgment  about  t he exi st ence 

and t he ext ent  of  May' s di sabi l i t y  on specul at i on.   Lei st ,  183 

Wi s.  2d at  457.   To do so woul d per mi t  t he LI RC t o exer ci se i t s 

j udgment  ar bi t r ar i l y .   I d.   The st at ut or y pr ovi s i ons ar e May' s 

excl usi ve r emedy.   I d.   I n or der  t o qual i f y as a per manent  

di sabi l i t y ,  a knee i nj ur y r equi r es medi cal  pr oof  of  t he 

                                                 
6 The LI RC di d not  over t l y st at e t hat  May' s di sabi l i t y  was 

schedul ed;  however ,  t he cal cul at i on made i n t he LI RC' s deci s i on 
t hat  i s now under  consi der at i on demonst r at es t hat  t he LI RC 
concl uded t hat  May i ncur r ed a schedul ed per manent  di sabi l i t y .   
To expl ai n,  t he LI RC awar ded 20 per cent  per manent  par t i al  
di sabi l i t y ,  whi ch i t  sai d equal ed 85 weeks of  benef i t s.   The 
benef i t  weeks f or  a t ot al  schedul ed di sabi l i t y  of  t he l eg at  t he 
knee i s 425 weeks.   Wi s.  St at .  § 102. 52( 11) .   Twent y per cent  of  
425 weeks equal s 85 weeks.   By cont r ast ,  an unschedul ed i nj ur y 
at  20 per cent  woul d equal  200 weeks,  as 20 per cent  of  1000 weeks 
equal s 200 weeks.   Wi s.  St at .  § 102. 44( 3) .  
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exi st ence and f unct i onal  ext ent  of  t he change i n condi t i on of  

t he knee.   Wi s.  St at .  §§ 102. 13( 1) 7 and 102. 52( 11) .    

¶58 Her e,  t he r epor t  of  Dr .  Ansar i  was r ecei ved i nt o 

evi dence wi t hout  obj ect i on.   Ther ef or e,  i t  i s  pr i ma f aci e 

evi dence of  t he exi st ence and t he ext ent  of  May' s per manent  

par t i al  di sabi l i t y .   Lei st ,  183 Wi s.  2d at  459.   Dr .  Ansar i  gave 

t he onl y cont empor aneous opi ni on of  t he act ual  condi t i on of  

May' s knee.   He was May' s t r eat i ng physi c i an f or  many year s.   He 

had r epeat edl y seen May and eval uat ed hi s medi cal  condi t i on and 

May' s r esul t i ng per manent  di sabi l i t y .   The mi ni mum per cent age of  

di sabi l i t y  set  out  i n Wi s.  Admi n.  Code § DWD 80. 32( 4) ,  i . e. ,  10 

per cent  per manent  par t i al  di sabi l i t y  f or  an ant er i or  cr uci at e 

l i gament  r epai r ,  i s  onl y an aver age val ue based on a st at e- wi de 

sur vey of  phys i c i ans.   I t  i s  not  pat i ent - speci f i c ,  and 

t her ef or e,  i t  i s  not  compet ent  evi dence of  t he act ual  condi t i on 

of  May' s knee.   Absent  some r eason t o r ej ect  Dr .  Ansar i ' s  

opi ni on,  t he per cent ages of  per manency set  out  i n § DWD 80. 32( 4)  

cannot  cont r adi ct  Dr .  Ansar i ' s  par t i cul ar i zed medi cal  eval uat i on 

of  May' s act ual  di sabi l i t y .   Let  me expl ai n.  

¶59 The Wor ker ' s Compensat i on Advi sor y Counci l  ( Advi sor y 

Counci l )  assi st ed i n est abl i s i ng Wi s.  Admi n.  Code § DWD 80. 32 as 

gui del i nes t hat  physi c i ans wer e t o consul t  i n det er mi ni ng t he 

                                                 
7 Wi sconsi n St at .  § 102. 13( 1)  r equi r es an empl oyee who seeks 

compensat i on f or  a wor k- r el at ed i nj ur y t o submi t  t o an 
empl oyer ' s r equest  f or  a r easonabl e medi cal  exami nat i on by a 
physi c i an of  t he empl oyer ' s choosi ng.   Ref usal  t o submi t  t o such 
an exam wi l l  r esul t  i n t he suspensi on of  t he empl oyee' s r i ght  t o 
commence or  cont i nue an act i on f or  benef i t s under  ch.  102.   
§ 102. 13( 1) ( c) .   
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l evel s of  per manent  di sabi l i t y  f or  i ndi v i dual  c l ai mant s.  The 

gui del i nes wer e const r uct ed af t er  consul t at i on wi t h physi c i ans 

t hr oughout  t he st at e,  who r esponded t o t he sur vey based on t hei r  

exper i ences wi t h many pat i ent s.   A l ar ge r evi s i on t o t hese 

gui del i nes was made i n 1973- 74 and agai n i n 1993- 94 t o f or m t he 

cur r ent  ver si on of  § DWD 80. 32.    

¶60 The physi c i an sur veys used f or  t hese updat es asked 

physi c i ans t o comment  about  t he ef f ect  on t he condi t i on of  

var i ous par t s of  t he body f or  a var i et y of  i nj ur i es and r epai r s.   

The r esul t s f r om t he 1993 sur vey wer e t abul at ed by f our  

admi ni st r at i ve l aw j udges and a wor ker ' s compensat i on assi st ant ,  

Mar gar et  O' Connel l .   They chose t he val ues f or  some subsect i ons 

of  § DWD 80. 32 due t o t he " subst ant i al  agr eement  among t he 

doct or s"  and i n ot her  ar eas wher e t her e was " such subst ant i al  

di sagr eement "  t hey made no r ecommendat i on.   Mar gar et  O' Connel l  

Mar ch 16,  1993 Memor andum t o Wor ker ' s Compensat i on Advi sor y 

Counci l  Sub- Commi t t ee Member s ( her ei naf t er  " O' Connel l  

Memor andum" ) .   I n r egar d t o per manent  di sabi l i t y  of  t he l eg at  

t he knee,  O' Connel l  r el at ed:  

B1 & 2.   We bel i eve 102. 32( 4)  shoul d be amended 
t o show t hat  t he 5 per cent  mi ni mum f or  r emoval  of  
semi - l unar  car t i l age appl i es t o al l  pr ocedur es open or  
c l osed,  t ot al  or  par t i al  s i nce t her e has been an 
i nt er f er ence wi t h t he anat omi cal  st r uct ur e of  t he 
knee.   The Depar t ment  has at t empt ed t o i nt er pr et  t he 
cur r ent  r ul e i n t hi s manner  but  wi t h di sput es f r om 
car r i er s and i ncr eases i n l i t i gat i on whi ch woul d be 
avoi ded wi t h amendment .  

B3.   We woul d gi ve ant er i or  cr uci at e l i gament  
r epai r s a 10 per cent  mi ni mum t o be gr aded upwar d wi t h 
sympt oms.    

I d. ,  p.  2.  
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¶61 The " Anal ysi s of  Pr oposed Rul es"  t hat  was used f or  t he 

cr eat i on of  cur r ent  Wi s.  Admi n.  Code § DWD 80. 32 expl ai ns:  

1.  The condi t i ons descr i bed i n t he r ul e cause 
per manent  di sabi l i t y .   By cr eat i ng st andar ds f or  
eval uat i on t he r ul e assur es uni f or m payment s f or  t he 
same di sabl i ng condi t i ons.   .  .  .  

.  .  .   

3.  A mi ni mum 5% per manent  di sabi l i t y  r at i ng f or  
r emoval  of  semi - l unar  car t i l age i n t he knee shal l  
appl y t o al l  pr ocedur es.   Physi c i ans r espondi ng t o t he 
sur vey i ndi cat ed t hat  r egar dl ess of  t he t ype of  
sur gi cal  pr ocedur e per f or med t her e i s a change i n t he 
anat omi cal  st r uct ur e of  t he knee j ust i f y i ng a 5% 
per manent  di sabi l i t y  r at i ng f or  any pr ocedur e used.   
.  .  .   

4.  The r ul e per t ai ni ng t o t he knee i s amended 
t o i ncl ude a mi ni mum per manent  di sabi l i t y  r at i ng f or  
sur gi cal  r epai r  t o t he ant er i or  cr uci at e l i gament .   
The physi c i ans r espondi ng t o t he sur vey f el t  t hat  a 
10% di sabi l i t y  r at i ng i s appr opr i at e because t her e has 
been an i nt er f er ence wi t h t he anat omi cal  st r uct ur e of  
t he knee f ol l owi ng t he sur gi cal  r epai r .  

Anal ysi s of  Pr oposed Rul es,  Rul e No.  I nd 80. 32,  Hear i ng Dr af t  of  

Pr oposed Rul es,  DI LHR,  i i - i i i  ( her ei naf t er  " Anal ysi s of  Pr oposed 

Rul es" ) .   The " al l  pr ocedur es"  addr essed i n par agr aph 3 of  t he 

Anal ysi s of  Pr oposed Rul es r ef er s t o whet her  t he sur gi cal  

pr ocedur e per f or med t o r epai r  a knee i nj ur y was a c l osed 

pr ocedur e8 or  an open pr ocedur e.   See O' Connel l  Memor andum,  p.  2.   

Not hi ng i n t he Anal ysi s of  Pr oposed Rul es i mpl i es t hat  each t i me 

a r epai r  i s  at t empt ed f or  a s i ngl e knee i nj ur y,  t he eval uat i ng 

physi c i an i s t o i ncr ease t he per cent age of  di sabi l i t y .  

¶62 I n cont r ast ,  t he Anal ysi s of  Pr oposed Rul es coul d be 

r ead t o suggest  t hat  when a back i nj ur y l eads t o a per manent  

                                                 
8 Cl osed sur ger y of  t he knee i s done by ar t hr oscopy.  
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di sabi l i t y  each sur gi cal  pr ocedur e i s t o be awar ded addi t i onal  

per cent ages of  di sabi l i t y .  

8.  The r ul e per t ai ni ng t o mi ni mal  per manent  
di sabi l i t y  f or  t he back i s amended t o c l ar i f y t he 
per manent  di sabi l i t y  due f or  sur gi cal  pr ocedur es.   A 
mi ni mum 5% al l owance wi l l  be gi ven f or  ever y sur gi cal  
pr ocedur e whi ch i s per f or med t o r el i eve an i ndi v i dual  
f r om t he ef f ect s of  a di sc l esi on or  spi nal  cor d 
pr essur e.  

Anal ysi s of  Pr oposed Rul es,  i i i  ( emphasi s added) .   A di sabi l i t y  

of  t he back,  an unschedul ed di sabi l i t y ,  was t he onl y di sabi l i t y  

amendment  made i n t he 1993- 94 amendment s t hat  suggest ed a 

mi ni mum di sabi l i t y  al l ocat i on f or  " ever y sur gi cal  pr ocedur e 

whi ch i s per f or med, "  wi t hout  r egar d t o t he di sabi l i t y  t hat  

act ual l y r esul t ed.   Thi s di f f er ence i s consi s t ent  wi t h t he 

comment  of  t he Advi sor y Counci l  t hat  i s  shown at  t he 

subcommi t t ee not e f or  § DWD 80. 32( 11) .   

¶63 I  coul d not  f i nd any expl anat i on f r om t he Advi sor y 

Counci l  f or  t he di f f er ence i n t r eat ment  of  a back di sabi l i t y  as 

compar ed wi t h t he schedul ed per manent  di sabi l i t i es t hat  ar e al so 

l i s t ed i n Wi s.  Admi n.  Code § DWD 80. 32.   However ,  because a back  

di sabi l i t y  i s  an unschedul ed per manent  di sabi l i t y ,  and as such 

i t  i s  not  el i gi bl e f or  benef i t s absent  pr oof  of  i t s  ef f ect  on a 

c l ai mant ' s ear ni ng capaci t y,  Pf i st er ,  86 Wi s.  2d at  528,  i t  i s  

pr obabl e t hat  t he Advi sor y Counci l  want ed t o gi ve physi c i ans 

some assi st ance i n t y i ng t he unschedul ed per manent  di sabi l i t y  t o 

l oss of  ear ni ng capaci t y.    

¶64 However ,  what ever  t he Advi sor y Counci l ' s  mot i vat i on,  

§ DWD 80. 32 was cr eat ed t o be,  and r emai ns,  onl y a gui del i ne 

t hat  physi c i ans who eval uat e wor ker ' s compensat i on i nj ur i es ar e 
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t o consul t .   I n addi t i on,  as we have expl ai ned,  " LI RC cannot  

r ej ect  a medi cal  opi ni on unl ess t her e i s somet hi ng i n t he r ecor d 

t o suppor t  i t s  r ej ect i on. "   Lei st ,  183 Wi s.  2d at  460 ( c i t i ng 

Er i ckson v.  DI LHR,  49 Wi s.  2d 114,  181 N. W. 2d 495 ( 1970) ) .   

Ther ef or e,  absent  a concessi on by t he empl oyer ,  t he val ues i n 

§ DWD 80. 32 cannot  over r i de a physi c i an' s cr edi bl e opi ni on based 

on hi s i ndi v i dual i zed eval uat i on of  t he wor ker ' s act ual  

di sabi l i t y  t hat  r esul t ed f r om a wor kpl ace i nj ur y.   I d.  at  459.   

Her e,  Dr .  Ansar i ,  May' s t r eat i ng physi c i an,  gave hi s medi cal  

opi ni on t hat  May' s per manent  par t i al  di sabi l i t y  had not  changed 

as a r esul t  of  t he second sur ger y.   He sai d t hat  May cont i nued 

t o have a 10 per cent  per manent  par t i al  di sabi l i t y  due t o t he 

i nj ur y t o hi s t or n ant er i or  cr uci at e l i gament . 9  

C.  Wi sconsi n St at .  § 102. 18( 1) ( d)  

¶65 The par t i es t ake di f f er i ng v i ews of  t he i mpact  of  Wi s.  

St at .  § 102. 18( 1) ( d)  on t he out come of  t hi s case.   

Dai ml er Chr ysl er  cont ends t hat  t he LI RC er r ed by st acki ng t wo 

mi ni mum per cent ages f r om t he admi ni st r at i ve gui del i nes cont ai ned 

i n Wi s.  Admi n.  Code § DWD 80. 32,  t o accor d May a 20 per cent  

per manent  par t i al  di sabi l i t y .   Dai ml er Chr ysl er  cont ends t hat  

because t he sol e exper t  opi ni on i n evi dence opi nes t hat  May has 

                                                 
9 Dr .  Ansar i  opi ned t hat  May i ni t i al l y  had a 15 per cent  

di sabi l i t y  of  hi s l ef t  l eg,  due t o t wo di st i nct  i nj ur i es t o 
whi ch Dr .  Ansar i  at t r i but ed di f f er i ng per cent ages of  per manent  
par t i al  di sabi l i t y .   Dr .  Ansar i  opi ned t hat  May had a 5 per cent  
di sabi l i t y  caused by a t or n meni scus and a 10 per cent  di sabi l i t y  
caused by a t or n ant er i or  cr uci at e l i gament .   May was pai d f or  
bot h per manent  par t i al  di sabi l i t i es bef or e t he second sur ger y 
was per f or med on hi s ant er i or  cr uci at e l i gament .   The 5 per cent  
per manent  par t i al  di sabi l i t y  f r om t he t or n meni scus was not  a 
subj ect  of  t hi s appeal .    
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onl y a 10 per cent  per manent  par t i al  di sabi l i t y  of  hi s l ef t  l eg 

at  t he knee,  t he LI RC' s awar d cont r adi ct s § 102. 18( 1) ( d) .   The 

LI RC and May cont end t hat  § 102. 18( 1) ( d)  does not  pr ecl ude t he 

LI RC' s deci s i on t hat  May sust ai ned a 20 per cent  per manent  

par t i al  di sabi l i t y .  

¶66 Wi sconsi n St at .  § 102. 18( 1) ( d)  st at es i n r el evant  

par t :  

Any awar d whi ch f al l s wi t hi n a r ange of  5% of  t he 
hi ghest  or  l owest  est i mat e of  per manent  par t i al  
di sabi l i t y  made by a pr act i t i oner  whi ch i s i n ev i dence 
i s pr esumed t o be a r easonabl e awar d,  pr ovi ded i t  i s  
not  hi gher  t han t he hi ghest  or  l ower  t han t he l owest  
est i mat e i n evi dence.   

I  agr ee wi t h t he maj or i t y opi ni on' s concl usi on t hat  Wi s.  St at .  

§ 102. 18( 1) ( d)  set s a r ange wi t hi n whi ch an awar d wi l l  be 

pr esumed t o be a r easonabl e awar d.   Maj or i t y op. ,  ¶3.   However ,  

t hat  concl usi on det er mi nes onl y t hat  t her e i s no pr esumpt i on of  

r easonabl eness f or  t he 20 per cent  awar d t he LI RC made because i t  

i s  mor e t han 5 per cent  hi gher  t han t he hi ghest  physi c i an' s 

opi ni on i n evi dence.  

¶67 The maj or i t y opi ni on does not  answer  t he quest i on 

pr esent ed her e:   Whet her  t he LI RC er r ed i n awar di ng benef i t s  

t hat  ar e mor e t han 5 per cent  hi gher  t han t he hi ghest  medi cal  

opi ni on i n evi dence based on not hi ng except  i t s  i nt er pr et at i on 

of  t he gui del i nes f or  physi c i an eval uat i ons cont ai ned i n Wi s.  

Admi n.  Code § DWD 80. 32( 4) ,  i n t he f ace of  cont r ar y,  

uncont r adi ct ed,  cr edi bl e medi cal  t est i mony.   I  concl ude t hat  t he 

LI RC er r ed because Dr .  Ansar i ' s  opi ni on i s uncont r adi ct ed,  and 

i t  does not  l ack cr edi bi l i t y .   Lei st ,  183 Wi s.  2d at  459.   As I  
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expl ai ned above,  May has been Dr .  Ansar i ' s  pat i ent  f or  many 

year s.   May r epeat edl y has been seen and eval uat ed by Dr .  

Ansar i .   Fur t her mor e,  t he LI RC gave no r eason why Dr .  Ansar i ' s  

opi ni on was i nsuf f i c i ent  t o est abl i sh t he exi st ence and t he 

ext ent  of  May' s per manent  par t i al  di sabi l i t y .     

¶68 By way of  anal ogy,  i f  May had i ncur r ed a second 

di sabi l i t y ,  f or  exampl e f r om an i nj ur y t o hi s back,  he woul d 

have been r equi r ed t o pr ovi de pr oof  of  t he exi st ence and 

per manency of  each i nj ur y,  i n or der  t o r ecei ve a second 

per manent  par t i al  di sabi l i t y  awar d.   Wi s.  St at .  § 102. 175;  see 

Vande Zande,  70 Wi s.  2d at  1093.   I n a l i ke manner ,  because May 

had onl y one i nj ur y t hat  r esul t ed i n a per manent  di sabi l i t y ,  i n 

or der  t o r ecei ve a second payment  f or  t he f unct i onal  di sabi l i t y  

of  hi s l ef t  l eg at  t he knee,  he must  pr ovi de pr oof  t hat  hi s knee 

has det er i or at ed f ur t her  t han t he 10 per cent  di sabi l i t y  f or  

whi ch he has al r eady been pai d.  

¶69 The maj or i t y opi ni on never  acknowl edges t hat  t he cause 

and t he ext ent  of  a di sabi l i t y  under  wor ker ' s compensat i on l aw 

ar e quest i ons of  f act  t hat  r equi r e subst ant i al  and cr edi bl e 

evi dence t o suppor t  t hem.   Wi s.  St at .  § 102. 23( 6) .   I nst ead,  i t  

r epeat edl y di scusses t he st andar d of  r evi ew f or  st at ut or y 

i nt er pr et at i on,  a quest i on of  l aw t hat  has l i mi t ed appl i cat i on 

her e.   See,  e. g. ,  maj or i t y op. ,  ¶¶10–20.   I t  al so at t empt s t o 

ski r t  t he pr obl em posed by uncont r adi ct ed,  cr edi bl e medi cal  

t est i mony t hat  i s cont r ar y t o t he LI RC' s f act ual  f i ndi ng by 

f ocusi ng on gener al i zed pol i cy st at ement s about  maki ng an 

i nj ur ed wor ker  whol e.   Maj or i t y op. ,  ¶32 n. 14.   The maj or i t y 
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opi ni on r easons t hat  i t  shoul d sust ai n t he LI RC' s f i ndi ngs 

because,  " The LI RC' s deci s i on r ecogni zes t hat  r epeat  or  mul t i pl e 

sur ger i es have a cumul at i ve,  negat i ve ef f ect  on f unct i on of  t he 

body par t  upon whi ch t hey ar e per f or med. "   I d.   Whi l e I  do not  

cont est  t hat  r epeat i ng medi cal  pr ocedur es coul d i ncr ease t he 

di sabi l i t y  t hat  t hose pr ocedur es wer e under t aken t o r emedy,  i n 

t hi s case,  t her e i s uncont r adi ct ed,  cr edi bl e,  medi cal  t est i mony 

t hat  May' s di sabi l i t y  di d not  i ncr ease subsequent  t o t he second 

sur ger y.   I n my vi ew,  when t he LI RC i gnor es t hat  t est i mony,  i t  

makes a f i ndi ng about  t he ext ent  of  May' s i nj ur y t hat  i s  not  

suppor t ed by cr edi bl e and subst ant i al  evi dence as Wi s.  St at .  

§ 102. 23( 6)  r equi r es;  accor di ngl y,  t he LI RC' s f act ual  f i ndi ng 

shoul d be set  asi de.   Wi s.  St at .  § 102. 23( 6) .    

¶70 And f i nal l y,  t he LI RC has been i nconsi st ent  i n i t s 

eval uat i on of  knee i nj ur i es.   I n Ki ng v.  DOT,  WC Cl ai m Nos.  

2001- 007515 and 2003- 012619 ( Apr i l  27,  2005) ,  t he LI RC r educed 

t he ext ent  of  Ki ng' s per manent  par t i al  di sabi l i t y  at t r i but ed t o 

a second wor kpl ace i nj ur y due t o an ear l i er  per manent  par t i al  

di sabi l i t y  f i ndi ng f or  t he same knee.   Thi s demonst r at es t hat  

per manent  par t i al  di sabi l i t y  of  t he knee has not  been expanded 

pr ocedur e by pr ocedur e i n ot her  deci s i ons by t he LI RC.   

Si mi l ar l y,  i n Hal l  v.  Dai ml er Chr ysl er  Cor p. ,  WC Cl ai m No.  2001-

037678 ( Apr i l  15,  2004) ,  t he c l ai mant  had t wo knee sur ger i es 

af t er  she i nj ur ed her  knee on Januar y 6,  2000.   She had a t ot al  

knee r epl acement  on Mar ch 6,  2001 and a r epeat  sur ger y done on 

Apr i l  18,  2001.   The mi ni mum f or  knee r epl acement  i s 50 per cent  

per manent  par t i al  di sabi l i t y ,  but  her  sur geon opi ned t hat  a 
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gr eat er  l evel  of  di sabi l i t y  was pr esent  because of  a l oss of  

r ange of  mot i on.   He assi gned 60 per cent  per manent  par t i al  

di sabi l i t y .   The empl oyer  ar gued t hat  t he ext ent  of  t he 

di sabi l i t y  shoul d be r educed because t he cl ai mant  had under gone 

ar t hr oscopi c sur ger y i n 1997.   I n r ef usi ng t hat  r equest ,  t he 

LI RC sai d t hat  t her e had been no wor k r est r i ct i ons f ol l owi ng t he 

1997 sur ger y and no per manent  di sabi l i t y  r at i ng was assessed i n 

1997.   However ,  t he LI RC al so di d not  make any al l ocat i on of  

per manent  par t i al  di sabi l i t y  due t o t he Apr i l  18,  2001 r epeat  

sur ger y.   I nst ead,  i t  r el i ed on t he opi ni on of  her  sur geon when 

set t i ng t he ext ent  of  her  di sabi l i t y .   Hal l  i s  consi st ent  wi t h 

t he posi t i on of  t hi s di ssent :   i t  i s  t he physi c i an' s opi ni on 

about  t he condi t i on of  t he knee t hat  dr i ves t he ext ent  of  t he 

per manent  par t i al  di sabi l i t y  r at i ng t hat  i s assi gned,  unl ess t he 

empl oyer  s i mpl y concedes t o accept  t he mi ni mum set  i n Wi s.  

Admi n.  Code § DWD 80. 32( 4) .  

I I I .   CONCLUSI ON 

¶71 Because pr oof  of  t he exi st ence and t he ext ent  of  a 

f unct i onal  di sabi l i t y  ar e f act ual  i ssues t o be det er mi ned when a 

schedul ed per manent  di sabi l i t y  i s  under  consi der at i on and 

because t he LI RC' s f act ual  det er mi nat i on i s cont r ar y t o 

uncont r adi ct ed,  cr edi bl e medi cal  evi dence t hat  t he ext ent  of  

May' s schedul ed per manent  di sabi l i t y  i s  10 per cent ,  t he LI RC' s 

deci s i on i s not  suppor t ed by cr edi bl e and subst ant i al  evi dence 

and t her ef or e i s er r oneous.   Accor di ngl y,  I  r espect f ul l y  

di ssent .  
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¶72 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and DAVI D T.  PROSSER j oi n t hi s opi ni on.  
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