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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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Cour t  
 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s on i nt er l ocut or y 

appeal ,  r ever si ng an or der  of  t he c i r cui t  cour t  f or  Dane Count y,  

Mor i a Kr ueger ,  Judge. 1  The ci r cui t  cour t ' s  or der  deni ed 
                                                 

1 Asl akson v.  Gal l agher  Basset t  Ser vs. ,  I nc. ,  2006 WI  App 
35,  289 Wi s.  2d 664,  711 N. W. 2d 667.  
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Gal l agher  Basset t  Ser vi ces,  I nc. ' s mot i on t o di smi ss t he 

compl ai nt ,  hol di ng t hat  Chr i st opher  Asl akson' s t or t  c l ai m of  bad 

f ai t h agai nst  Gal l agher  Basset t  Ser vi ces,  I nc.  was not  bar r ed by 

t he Wor ker ' s Compensat i on Act .   The ci r cui t  cour t  di smi ssed t he 

compl ai nt  agai nst  t he Wi sconsi n Wor ker ' s Compensat i on Uni nsur ed 

Empl oyer s Fund on t he gr ound of  sover ei gn i mmuni t y.         

¶2 The cour t  of  appeal s r ever sed t he or der  of  t he ci r cui t  

cour t ,  hol di ng t hat  Wi s.  St at .  §§ 102. 81( 1) ( a)  and 102. 18( 1) ( bp)  

( 2003- 04) 2 and Wi s.  Admi n.  Code § DWD 80. 62( 7) ( b)  ( Sept .  2005)  

est abl i sh Chr i st opher  Asl akson' s excl usi ve r emedy f or  bad f ai t h 

c l ai ms agai nst  Gal l agher  Ser vi ces and t hat  t hese pr ovi s i ons al so 

di sal l ow any r ecover y of  t or t  damages f or  bad f ai t h f r om 

Gal l agher  Ser vi ces.   

¶3 The l i abi l i t y  of  t he Uni nsur ed Empl oyer s Fund i s not  

at  i ssue her e.   The Uni nsur ed Empl oyer s Fund i s a " nonl apsi bl e 

t r ust "  f und cr eat ed by t he l egi s l at ur e as par t  of  t he Wor ker ' s 

Compensat i on Act . 3  The Uni nsur ed Empl oyer s Fund pr ovi des 

compensat i on t o empl oyees who suf f er  i nj ur i es f or  whi ch t hei r  

uni nsur ed empl oyer  i s l i abl e. 4 

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

2004 ver si on unl ess ot her wi se not ed.  

3 Wi s.  St at .  § 102. 80( 1) .   The Uni nsur ed Empl oyer s Fund was 
cr eat ed i n 1989 by t he l egi s l at ur e t o pay benef i t s on val i d 
wor ker ' s compensat i on c l ai ms of  empl oyees of  uni nsur ed 
empl oyer s.   

4 See Wi s.  St at .  § 102. 81( 1) ( a) .    
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¶4 The Depar t ment  of  Wor kf or ce Devel opment  i s t he 

admi ni st r at or  of  t he Wi sconsi n wor ker ' s compensat i on syst em. 5  

The Depar t ment  r et ai ned Gal l agher  Ser vi ces under  Wi s.  St at .  

§ 102. 81( 2)  " t o pr ocess,  i nvest i gat e and pay cl ai ms"  under  t he 

Uni nsur ed Empl oyer s Fund. 6  Thus,  Gal l agher  Ser vi ces i s t he 

t hi r d- par t y admi ni st r at or  of  t he Uni nsur ed Empl oyer s Fund;  we 

shal l  of t en r ef er  t o Gal l agher  Ser vi ces as t he admi ni st r at or  of  

t he Uni nsur ed Empl oyer s Fund.   The r egul at i ons of  t he Depar t ment  

of  Wor kf or ce Devel opment  r ef er  t o t he admi ni st r at or  of  t he 

Uni nsur ed Empl oyer s Fund as an agent  of  t he Depar t ment . 7   

¶5 Chr i st opher  Asl akson,  t he pl ai nt i f f ,  r ecei ved ( af t er  

s i gni f i cant  del ay)  subst ant i al  wor ker ' s compensat i on payment s 

f r om t he Uni nsur ed Empl oyer s Fund f or  hi s j ob- r el at ed i nj ur i es 

and does not  seek addi t i onal  wor ker ' s compensat i on benef i t s i n 

                                                 
5 Wi s.  St at .  § 102. 14( 1) .  

6 Wi sconsi n St at .  § 102. 81( 2)  pr ovi des i n r el evant  par t :  

The depar t ment  may r et ai n an i nsur ance car r i er  or  
i nsur ance ser vi ce or gani zat i on t o pr ocess,  i nvest i gat e 
and pay cl ai ms under  t hi s  sect i on and may obt ai n 
excess or  st op- l oss r ei nsur ance wi t h an i nsur ance 
car r i er  aut hor i zed t o do busi ness i n t hi s st at e i n an 
amount  t hat  t he secr et ar y det er mi nes i s necessar y f or  
t he sound oper at i on of  t he uni nsur ed empl oyer s f und.     

Gal l agher  Ser vi ces mai nt ai ns a separ at e and di st i nct  
busi ness f r om t he Depar t ment  and t he Uni nsur ed Empl oyer s Fund as 
an i nsur ance ser vi ce or gani zat i on.    

7 " ' Agent '  means a t hi r d- par t y admi ni st r at or  or  ot her  per son 
sel ect ed by t he depar t ment  t o assi st  i n t he admi ni st r at i on of  
t he uni nsur ed empl oyer s f und pr ogr am. "   Wi s.  Admi n.  Code § DWD 
80. 62( 2) ( a) .  
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t hi s pr oceedi ng.   Gal l agher  Ser vi ces handl ed t he pl ai nt i f f ' s 

c l ai m f or  wor ker ' s compensat i on.   I n t he pr esent  case,  t he 

pl ai nt i f f  br i ngs a bad f ai t h t or t  act i on agai nst  Gal l agher  

Ser vi ces f or  an i nj ur y al l egedl y ar i s i ng out  of  t he bad f ai t h 

conduct  of  Gal l agher  Ser vi ces i n i t s capaci t y as admi ni st r at or  

of  t he Uni nsur ed Empl oyer s Fund and t hus as an agent  of  t he 

Depar t ment .   

¶6 The quest i on pr esent ed i s whet her  Wi s.  St at .  

§ 102. 81( 1) ( a) ,  r ead i n conj unct i on wi t h § 102. 18( 1) ( bp)  of  t he 

Wor ker ' s Compensat i on Act  and Wi s.  Admi n Code § DWD 80. 62( 7) ( b) ,  

pr ecl udes an empl oyee' s bad f ai t h t or t  c l ai m agai nst  t he 

admi ni st r at or  of  t he Uni nsur ed Empl oyer s Fund ( an agent  of  t he 

Depar t ment )  f or  i t s  mi sconduct  whi l e pr ocessi ng t he wor ker ' s 

compensat i on c l ai m.   Our  answer ,  l i ke t hat  of  t he c i r cui t  cour t ,  

i s  No.    

¶7 For  t he r easons set  f or t h,  we concl ude t hat  t he t ext  

of  Wi s.  St at .  § 102. 81( 1) ( a)  and § 102. 18( 1) ( bp)  and Wi s.  Admi n.  

Code § DWD 80. 62( 7) ( b)  do not  bar  t he pl ai nt i f f ' s  bad f ai t h t or t  

c l ai m agai nst  Gal l agher  Ser vi ces.   Pr oper l y r ead,  t hese 

pr ovi s i ons appl y as f ol l ows i n t he pr esent  case:    

¶8 The Depar t ment  or  i t s agent  must  pay an amount  equal  

t o t he wor ker ' s compensat i on owed t o an i nj ur ed empl oyee f or  an 

i nj ur y f or  whi ch t he uni nsur ed empl oyer  i s l i abl e.   The 

Depar t ment  and i t s agent  ar e not ,  however ,  l i abl e t o pay an 

i nj ur ed empl oyee of  an uni nsur ed empl oyer  f or  t he penal t y 

st at ut or i l y  i mposed on t he empl oyer  f or  bad f ai t h conduct .    
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¶9 The pr ovi s i ons at  i ssue do not  i n any way gover n t he 

pl ai nt i f f ' s  bad f ai t h t or t  act i on agai nst  Gal l agher  Ser vi ces.   

The Wor ker ' s Compensat i on Act  does not  pr ovi de any r emedy t o t he 

pl ai nt i f f  f or  hi s bad f ai t h c l ai m agai nst  Gal l agher  Ser vi ces f or  

i t s al l eged bad f ai t h conduct  i n pr ocessi ng a wor ker ' s  

compensat i on c l ai m,  l et  al one an excl usi ve r emedy.    

¶10 The i nj ur y f or  whi ch t he pl ai nt i f f  seeks r el i ef  i n 

t hi s t or t  act i on i s t he i nj ur y  caused by Gal l agher  Ser vi ces'  

al l eged bad f ai t h handl i ng of  t he pl ai nt i f f ' s  wor ker ' s 

compensat i on c l ai m agai nst  an uni nsur ed empl oyer .   Thi s i nj ur y  

i s separ at e and di st i nct  f r om t he or i gi nal  i nj ur y f or  whi ch t he 

uni nsur ed empl oyer  and t he Depar t ment  ar e l i abl e under  t he 

Wor ker ' s Compensat i on Act .    

¶11 Our  case l aw r ecogni zes a bad f ai t h t or t  c l ai m agai nst  

a wor ker ' s compensat i on i nsur er  f or  an i nj ur y  separ at e and 

di st i nct  f r om t he i ni t i al  i nj ur y f or  whi ch an empl oyer  i s l i abl e 

under  t he Act ,  even t hough t he bad f ai t h occur r ed dur i ng t he 

pr ocessi ng of  a wor ker ' s compensat i on c l ai m.   The same r easoni ng 

appl i es t o al l ow t he pl ai nt i f f  t o pur sue a bad f ai t h t or t  act i on 

agai nst  Gal l agher  Ser vi ces.   

¶12 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and af f i r m t he or der  of  t he c i r cui t  cour t .   We r emand 

t he cause t o t he c i r cui t  cour t  t o r ei nst at e t he compl ai nt  

agai nst  Gal l agher  Ser vi ces.  

I  
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¶13 The f act s r el evant  t o our  r evi ew ar e not  i n di sput e.   

On a mot i on t o di smi ss,  we t ake t he pl ai nt i f f ' s  al l egat i ons i n 

t he compl ai nt  as t r ue.  

¶14 I n 1998,  t he pl ai nt i f f  was wor ki ng as a car pent er  f or  

Ken Donai s Const r uct i on,  whi ch,  i n t ur n,  was doi ng subcont r act or  

wor k f or  t he Cl ear y Bui l di ng Cor por at i on.   On Jul y 9,  1998,  

whi l e t he pl ai nt i f f  was bui l di ng a pol e bar n,  he f el l  

appr oxi mat el y ei ght een f eet  t o t he gr ound and sust ai ned sever al  

ser i ous i nj ur i es f or  whi ch he r ecei ved subst ant i al  medi cal  

t r eat ment  and whi ch r esul t ed i n t empor ar y and per manent  physi cal  

di sabi l i t y .   Because Ken Donai s Const r uct i on di d not  have 

wor ker ' s compensat i on i nsur ance,  t he pl ai nt i f f  submi t t ed a 

wor ker ' s compensat i on c l ai m t o t he Uni nsur ed Empl oyer s Fund on 

Januar y 7,  2000.     

¶15 Af t er  i ni t i al l y  denyi ng t he pl ai nt i f f ' s  c l ai m f or  

wor ker ' s compensat i on,  Gal l agher  Ser vi ces r equi r ed t he pl ai nt i f f  

t o submi t  t o an i ndependent  medi cal  exami nat i on.   On Mar ch 13,  

2000,  t he i ndependent  medi cal  exami nat i on conf i r med t he 

pl ai nt i f f ' s  t empor ar y and per manent  di sabi l i t y  but  f ound 

di sabi l i t y  l evel s l ower  t han t hose det er mi ned by t he pl ai nt i f f ' s  

per sonal  physi c i an. 8  Nonet hel ess,  t he f i ndi ngs of  t he 

i ndependent  medi cal  exami nat i on c l ear l y ent i t l ed t he pl ai nt i f f  

t o wor ker ' s compensat i on benef i t s.   Despi t e t he pl ai nt i f f ' s  

r epeat ed r equest s,  as of  Sept ember  2001,  Gal l agher  Ser vi ces had 

                                                 
8 Gal l agher ' s own vocat i onal  exper t  conceded t he pl ai nt i f f  

sust ai ned up t o a 10% l oss of  ear ni ng capaci t y due t o hi s 
physi cal  di sabi l i t i es.    
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not  di st r i but ed any wor ker ' s compensat i on benef i t s t o t he 

pl ai nt i f f .  

¶16 The pl ai nt i f f  sought  a hear i ng bef or e t he Wor ker ' s 

Compensat i on Di v i s i on r egar di ng Gal l agher  Ser vi ces'  deni al  of  

wor ker ' s compensat i on benef i t s.   On November  29,  2001,  t he 

admi ni st r at i ve l aw j udge f ound i n t he pl ai nt i f f ' s  f avor  and 

or der ed payment  of  benef i t s t ot al i ng appr oxi mat el y $100, 000.   

Gal l agher  Ser vi ces,  however ,  aut hor i zed t he Uni nsur ed Empl oyer s 

Fund t o pay onl y $4, 000 and r ef used t o pay t he r emai nder  of  t he 

awar d.    

¶17 Gal l agher  Ser vi ces v i gor ousl y sought  r evi ew of  t he 

awar d.   On May 31,  2002,  t he Labor  and I ndust r y Revi ew 

Commi ssi on ( LI RC)  adopt ed t he f i ndi ngs and or der  of  t he 

admi ni st r at i ve l aw j udge as i t s own.   Gal l agher  Ser vi ces t hen 

sought  r evi ew i n t he Dane Count y Ci r cui t  Cour t ,  whi ch on 

December  12,  2002 af f i r med t he LI RC deci s i on.   Gal l agher  

Ser vi ces t hen appeal ed t o t he cour t  of  appeal s,  whi ch on 

Sept ember  25,  2003 uphel d t he LI RC deci s i on.   Onl y t hen di d 

Gal l agher  Ser vi ces f i nal l y pay t he bal ance of  t he pl ai nt i f f ' s  

c l ai m.  

¶18 The pl ai nt i f f  br ought  t he pr esent  act i on i n c i r cui t  

cour t  agai nst  t he Uni nsur ed Empl oyer s Fund and Gal l agher  

Ser vi ces,  al l egi ng t hat  bot h t he i ni t i al  deni al  of  benef i t s and 

t he numer ous r evi ews wer e pur sued i n bad f ai t h.   The pl ai nt i f f  

asser t s t hat  at  no t i me di d t he Uni nsur ed Empl oyer s Fund and 

Gal l agher  Ser vi ces have a good f ai t h basi s f or  cont est i ng hi s 
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wor ker ' s compensat i on c l ai m and t hat  t he appeal s wer e t aken 

mer el y t o del ay payment  of  r i ght f ul l y  owed benef i t s.    

¶19 Gal l agher  Ser vi ces and t he Uni nsur ed Empl oyer s Fund 

f i l ed a mot i on t o di smi ss t he compl ai nt  i n t he c i r cui t  cour t ,  

cont endi ng t hat  sover ei gn i mmuni t y pr ecl uded t he cl ai ms agai nst  

t he Uni nsur ed Empl oyer s Fund;  t hat  t he pl ai nt i f f ' s  c l ai ms wer e 

f act ual l y i nsuf f i c i ent ;  and t hat  t he " excl usi ve r emedi es"  

pr ovi s i ons i n t he Wor ker ' s Compensat i on Act  pr ecl uded t he bad 

f ai t h c l ai ms agai nst  bot h Gal l agher  Ser vi ces and t he Uni nsur ed 

Empl oyer s Fund.   

¶20 The ci r cui t  cour t  gr ant ed t he Uni nsur ed Empl oyer s 

Fund' s mot i on t o di smi ss t he c l ai m agai nst  i t  on sover ei gn 

i mmuni t y gr ounds.   The pl ai nt i f f  does not  chal l enge t he ci r cui t  

cour t ' s  di smi ssal  of  t he c l ai m agai nst  t he Uni nsur ed Empl oyer s 

Fund,  and we do not  addr ess t hi s i ssue.    

¶21 The ci r cui t  cour t  deni ed Gal l agher  Ser vi ces'  mot i on t o 

di smi ss t he compl ai nt  agai nst  i t ,  hol di ng t hat  t he compl ai nt  

al l eged suf f i c i ent  f act s t o suppor t  a bad f ai t h c l ai m.   The 

ci r cui t  cour t  concl uded t hat  Wi s.  St at .  §§ 102. 81( 1) ( a)  and 

102. 18( 1) ( bp)  di d not  gover n a r emedy f or  t he bad f ai t h conduct  

of  Gal l agher  Ser vi ces,  t he admi ni st r at or  and agent  of  t he 

Depar t ment ,  and di d not  bar  t he pl ai nt i f f  f r om pur sui ng a bad 

f ai t h t or t  c l ai m agai nst  Gal l agher  Ser vi ces.  

¶22 The cour t  of  appeal s gr ant ed Gal l agher  Ser vi ces'  

mot i on f or  l eave t o f i l e an i nt er l ocut or y appeal  of  t he c i r cui t  

cour t ' s  deni al  of  i t s  mot i on t o di smi ss t he compl ai nt .   The 

cour t  of  appeal s r ever sed t he or der  of  t he c i r cui t  cour t ,  r ul i ng 
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t hat  Wi s.  St at .  § 102. 18( 1) ( bp)  pr ovi ded t he excl usi ve r emedy 

f or  bad f ai t h c l ai ms under  t he Wor ker ' s Compensat i on Act  and 

t hat  Wi s.  St at .  § 102. 81( 1) ( a)  and Wi s.  Admi n.  Code DWD 

§ 80. 62( 7) ( b)  exempt ed Gal l agher  Ser vi ces f r om any l i abi l i t y  f or  

bad f ai t h c l ai ms.      

I I  

¶23 I n r evi ewi ng a c i r cui t  cour t ' s  deni al  of  a mot i on t o 

di smi ss a compl ai nt  f or  f ai l ur e t o st at e a cause of  act i on,  t he 

cour t  accept s t he f act ual  al l egat i ons of  t he compl ai nt  as t r ue.   

The par t i es and t he cour t  assume f or  pur poses of  t hi s r evi ew,  as  

t he c i r cui t  cour t  f ound,  t hat  t he compl ai nt  i s  f act ual l y  

suf f i c i ent  t o st at e a c l ai m f or  t he t or t  of  bad f ai t h.   Thi s 

cour t  wi l l  af f i r m t he cour t  of  appeal s '  di smi ssal  of  t he 

pl ai nt i f f ' s  compl ai nt  f or  a bad f ai t h t or t  i f ,  as a mat t er  of  

l aw,  t he pl ai nt i f f ' s  act i on i s bar r ed by t he Wor ker ' s 

Compensat i on Act .   The ef f ect  of  t he Act  on t he pl ai nt i f f ' s  

c l ai m i s a quest i on of  l aw t hat  t hi s cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  and t he cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses.   

¶24 The cour t  must  i nt er pr et  and appl y bot h t he Wor ker ' s 

Compensat i on Act ,  Wi s.  St at .  ch.  102,  and an admi ni st r at i ve 

r egul at i on,  Wi s.  Admi n.  Code § DWD 80. 62( 7) ( b) .   The 

i nt er pr et at i on and appl i cat i on of  a st at ut e and an 

admi ni st r at i ve r egul at i on t o undi sput ed f act s ar e or di nar i l y  
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quest i ons of  l aw t hat  we det er mi ne i ndependent l y of  t he c i r cui t  

cour t  and cour t  of  appeal s,  benef i t i ng f r om t hei r  anal yses. 9   

¶25 Fur t her ,  when i nt er pr et i ng admi ni st r at i ve r egul at i ons,  

we use t he same r ul es of  i nt er pr et at i on as we appl y t o 

st at ut es. 10  Admi ni st r at i ve r egul at i ons pr omul gat ed pur suant  t o a 

power  del egat ed by t he l egi s l at ur e " shoul d be const r ued t oget her  

wi t h t he st at ut e t o make,  i f  possi bl e,  an ef f ect ual  pi ece of  

l egi s l at i on i n har mony wi t h common sense and sound r eason. " 11  

Wi t h r egar d t o an agency' s  i nt er pr et at i on of  i t s  own 

admi ni st r at i ve r egul at i ons,  " an admi ni st r at i ve const r uct i on of  

t he agency' s own r egul at i ons i s cont r ol l i ng i n det er mi ni ng t hei r  

meani ng unl ess pl ai nl y er r oneous or  i nconsi st ent  wi t h t he 

r egul at i ons. " 12  The cour t  has al so st at ed t hat  " an 

admi ni st r at i ve i nt er pr et at i on of  i t s  own r ul es by an 

admi ni st r at i ve agency .  .  .  shoul d be accor ded gr eat  wei ght  by 

t he cour t s ' unl ess i t  i s  pl ai nl y er r oneous or  i nconsi st ent '  wi t h 

t he r egul at i ons. " 13    

                                                 
9 Wi nt er s v.  Wi nt er s,  2005 WI  App 94,  ¶7,  281 Wi s.  2d 798,  

699 N. W. 2d 229;  Gar ci a v.  Mazda Mot or  of  Am. ,  I nc. ,  2004 WI  93,  
¶7,  273 Wi s.  2d 612,  682 N. W. 2d 365;  Moonl i ght  v.  Boyce,  125 
Wi s.  2d 298,  303,  372 N. W. 2d 479 ( Ct .  App.  1985) .    

10 St at e v.  Busch,  217 Wi s.  2d 429,  441,  576 N. W. 2d 904 
( 1998)  ( c i t at i ons omi t t ed) .      

11 I d.  

12 Law Enf or cement  St andar ds Bd.  v.  Vi l l age of  Lyndon 
St at i on,  101 Wi s.  2d 472,  490,  305 N. W. 2d 89 ( 1981) .   

13 St at e ex r el .  Dur ando v.  St at e At hl et i c Comm' n,  272 Wi s.  
191,  195,  75 N. W. 2d 451 ( 1956)  ( c i t at i ons omi t t ed) .  
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I I I  

¶26 Thi s case r equi r es t he cour t  t o det er mi ne whet her  t he 

Wor ker ' s Compensat i on Act  pr ovi des a r emedy agai nst  Gal l agher  

Ser vi ces,  t he admi ni st r at or  of  t he Uni nsur ed Empl oyer s Fund and 

agent  of  t he Depar t ment ,  f or  i t s  al l eged bad f ai t h conduct  and 

whet her  t he Act  bar s t he pl ai nt i f f ' s  t or t  c l ai m agai nst  

Gal l agher  Ser vi ces f or  bad f ai t h. 14 

¶27 To answer  t hese quest i ons,  we must  exami ne t wo 

pr ovi s i ons of  t he Wor ker ' s Compensat i on Act ,  Wi s.  St at .  

§§ 102. 81( 1) ( a)  and 102. 18( 1) ( bp) ,  and Wi s.  Admi n.  Code § DWD 

80. 62( 7) ( b) .   These st at ut es and t he r egul at i on ar e 

i nt er r el at ed.   Wi sconsi n St at .  § 102. 81( 1) ( a)  and t he r egul at i on 

i ncor por at e by r ef er ence t he t er ms of  § 102. 18( 1) ( bp) .  

¶28 We begi n by summar i z i ng t he pos i t i ons of  t he par t i es 

and our  i nt er pr et at i on of  t he st at ut es and r egul at i on at  i ssue.   

As expect ed,  t he par t i es di sagr ee over  t he pr oper  i nt er pr et at i on 

                                                 
14 The Wor ker ' s Compensat i on Act  r epr esent s t he l egi s l at i ve 

compr omi se bet ween t he compet i ng i nt er est s of  empl oyer s,  
empl oyees,  and t he gener al  publ i c,  st at ut or i l y  guar ant eei ng 
compensat i on t o empl oyees f or  t hei r  wor k- r el at ed i nj ur i es i n 
exchange f or  t hei r  r el i nqui shment  of  common- l aw t or t  r emedi es.   
The Wor ker ' s Compensat i on Act  i s or di nar i l y  t he " excl usi ve 
r emedy"  f or  cer t ai n st at ut or i l y  def i ned i nj ur i es.   See La Cr osse 
v.  WERC,  182 Wi s.  2d 15,  29- 30,  513 N. W. 2d 579 ( 1994) .   See al so 
Guse v.  A. O.  Smi t h Cor p. ,  260 Wi s.  403,  406- 07,  51 N. W. 2d 24 
( 1952)  ( " I n enact i ng t he Act ,  t he l egi s l at ur e i nt ended t o i mpose 
upon empl oyer s an absol ut e l i abi l i t y ,  r egar dl ess of  f aul t ;  and 
i n r et ur n f or  t hi s bur den,  i nt ended t o gr ant  empl oyer s i mmuni t y 
f r om al l  t or t  l i abi l i t y  on account  of  i nj ur i es t o empl oyees. " ) ;  
Vi ck v.  Br own,  255 Wi s.  147,  153,  38 N. W. 2d  716 ( 1949)  ( " [ The 
empl oyer ' s l i abi l i t y ]  i s  sol el y  under  t he wor kmen' s compensat i on 
l aw.   Ther e i s no l i abi l i t y  i n t or t . " ) .  



No.  2004AP2588   

 

12 
 

of  t hese st at ut es and t he i mpact  of  t hese st at ut es on t he 

pr esent  case.    

¶29 Gal l agher  Ser vi ces cont ends t hat  t he Wor ker ' s 

Compensat i on Act  pr ovi des an excl usi ve st at ut or y r emedy f or  an 

empl oyee' s c l ai m of  bad f ai t h and di sal l ows any r ecover y agai nst  

Gal l agher  Ser vi ces f or  bot h t he st at ut or y penal t y f or  bad f ai t h 

and damages i n a t or t  c l ai m.    

¶30 The nonpar t y br i ef  of  t he Depar t ment  j oi ns Gal l agher  

Ser vi ces i n t hi s i nt er pr et at i on of  t he Act .   I t  c i t es t o no 

pr evi ous i nt er pr et at i on of  t he st at ut es or  r egul at i on at  i ssue.   

We need not  gi ve def er ence t o t he Depar t ment ' s i nt er pr et at i on of  

t he st at ut or y pr ovi s i ons i n i t s nonpar t y br i ef  i n t he pr esent  

case because al t hough t he l egi s l at ur e has char ged t he Depar t ment  

wi t h admi ni st er i ng t he Act  and t he Depar t ment  pr omul gat ed t he 

r egul at i on,  t he Depar t ment  has no exper i ence i n det er mi ni ng 

whet her  t he Act  bar s a c l ai m i n c i r cui t  cour t  agai nst  i t s  agent  

f or  t he agent ' s bad f ai t h conduct  i n admi ni st er i ng an i nj ur ed 

empl oyee' s c l ai ms agai nst  an uni nsur ed empl oyer .   The r egul at i on 

subst ant i al l y  i ncor por at es t he l anguage of  t he st at ut or y 

pr ovi s i ons,  and t he Depar t ment ' s i nt er pr et at i on of  t he 

r egul at i on i n i t s br i ef  cannot  be har moni zed wi t h t he st at ut es.   

The Depar t ment ' s i nt er pr et at i on of  i t s  r egul at i on i n i t s  

nonpar t y br i ef  i s  pl ai nl y er r oneous and i nconsi st ent  wi t h t he 

st at ut e,  and t her ef or e t he Depar t ment ' s i nt er pr et at i on of  i t s  

r egul at i on i n i t s br i ef  does not  cont r ol ,  nor  wi l l  i t  be 

accor ded gr eat  wei ght .  
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¶31 The pl ai nt i f f  di sagr ees,  of  cour se,  wi t h Gal l agher  

Ser vi ces'  i nt er pr et at i on of  t he Act .   Accor di ng t o t he 

pl ai nt i f f ,  t he st at ut or y penal t i es i mposed upon an empl oyer  who 

has act ed i n bad f ai t h do not  appl y t o Gal l agher  Ser vi ces.   The 

Act ,  accor di ng t o t he pl ai nt i f f ,  does not  addr ess Gal l agher  

Ser vi ces'  l i abi l i t y  f or  i t s  act s of  bad f ai t h and t her ef or e does 

not  bar  t he pl ai nt i f f ' s  bad f ai t h t or t  c l ai m agai nst  Gal l agher  

Ser vi ces.   

¶32 We agr ee wi t h Gal l agher  Ser vi ces.   Our  i nt er pr et at i on 

of  t he st at ut es and r egul at i on at  i ssue i s as f ol l ows:  Readi ng 

Wi s.  St at .  § 102. 81( 1) ( a)  wi t h t he enumer at ed penal t y and 

i nt er est  st at ut es and t he r egul at i on,  we concl ude t hat  t he 

Depar t ment  must  pay wor ker ' s compensat i on t o an i nj ur ed empl oyee 

t hat  an i nsur ed empl oyer  woul d have pai d t he i nj ur ed empl oyee 

but  t hat  nei t her  t he Depar t ment  nor  i t s agent  has t o pay an 

i nj ur ed empl oyee any of  t he penal t i es or  i nt er est  t hat  t he 

l i s t ed st at ut es woul d have i mposed on an i nsur ed empl oyer  or  

i nsur ance car r i er  f or  t hei r  mi sconduct .  The Wor ker ' s 

Compensat i on Act ,  however ,  does not  addr ess Gal l agher  Ser vi ces'  

l i abi l i t y  f or  i t s  act s of  bad f ai t h and t her ef or e does not  bar  

t he pl ai nt i f f ' s  bad f ai t h t or t  c l ai m agai nst  Gal l agher  Ser vi ces.    

I V 

¶33 I n r eachi ng our  i nt er pr et at i on,  we f i r st  exami ne Wi s.  

St at .  § 102. 81( 1) ( a)  and t he second sent ence of  Wi s.  Admi n.  Code 

§ DWD 80. 62( 7) ( b) .    

¶34 Wi sconsi n St at .  § 102. 81( 1) ( a)  pr ovi des f or  t he 

payment  of  wor ker ' s compensat i on c l ai ms t o an empl oyee when an 
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empl oyer  i s uni nsur ed.   The st at ut e r equi r es t hat  t he Depar t ment  

of  Wor kf or ce Devel opment 15 pay an i nj ur ed empl oyee t he 

compensat i on owed by t he uni nsur ed empl oyer  under  chapt er  102.   

The Depar t ment  need not ,  however ,  pay t o t he empl oyee t hose 

penal t i es and i nt er est  due under  §§ 102. 16( 3) ,  102. 18( 1) ( b)  and 

( bp) ,  102. 22( 1) ,  102. 34( 3) ,  102. 57,  and 102. 60.   Thus,  t o 

under st and t he ext ent  of  t he Depar t ment ' s obl i gat i on t o an 

i nj ur ed empl oyee of  an uni nsur ed empl oyer  under  § 102. 81( 1) ( a) ,  

we must  exami ne t he except ed penal t y and i nt er est  pr ovi s i ons 

l i s t ed t her ei n.       

¶35 Wi sconsi n St at .  § 102. 81( 1) ( a)  r eads i n r el evant  par t  

as f ol l ows:  

I f  an empl oyee of  an uni nsur ed empl oyer  .  .  .  suf f er s 
an i nj ur y f or  whi ch t he uni nsur ed empl oyer s f und i s 
l i abl e under  s.  102. 03,  t he depar t ment  or  t he 
depar t ment ' s r ei nsur er  shal l  pay t o or  on behal f  of  
t he i nj ur ed empl oyee or  t o t he empl oyee' s dependent s 
an amount  equal  t o t he compensat i on owed t hem by t he 
uni nsur ed empl oyer  under  t hi s chapt er  except  penal t i es 
and i nt er est  due under  ss.  102. 16( 3) ,  102. 18( 1) ( b)  and 
( bp) ,  102. 22( 1) ,  102. 35( 3) ,  102. 57,  and 102. 60.     

¶36 The second sent ence of  Wi s.  Admi n.  Code § DWD 

80. 62( 7) ( b)  ( t he r egul at i on adopt ed by t he Depar t ment  

i mpl ement i ng Wi s.  St at .  § 102. 81( 1) ( a) )  i s  subst ant i al l y  t he 

same as t he " except "  l anguage of  Wi s.  St at .  § 102. 81( 1) ( a) .   The 

second sent ence of  § DWD 80. 62( 7) ( b)  i ncor por at es by r ef er ence 

t he same enumer at ed st at ut es as l i s t ed i n Wi s.  St at .  

§ 102. 81( 1) ( a) .   The r egul at i on makes cl ear  t hat  nei t her  t he 

                                                 
15 Wi s.  St at .  § 102. 01( 2) ( ap) .  
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Depar t ment  nor  i t s agent ,  her e Gal l agher  Ser vi ces,  i s  l i abl e f or  

t he penal t i es and i nt er est  set  f or t h i n t he st at ut or y pr ovi s i ons 

l i s t ed i n bot h t he st at ut e and r egul at i on.   The second sent ence 

of  t he r egul at i on st at es i n r el evant  par t :  

The depar t ment  or  i t s agent  i s not  l i abl e f or  
penal t i es and i nt er est  due under  ss.  102. 16( 3) ,  102. 18 
( 1) ( b)  and ( bp) ,  102. 22( 1) ,  102. 35( 3) ,  102. 57 and 
102. 60,  St at s.  

¶37 To under st and what  t he Depar t ment  or  i t s agent  need 

not  pay f r om t he Uni nsur ed Empl oyer s Fund under  Wi s.  St at .  

§ 102. 81( 1) ( a)  and t he second sent ence of  Wi s.  Admi n Code § DWD 

80. 62( 7) ( b) ,  we must  exami ne t he st at ut or y penal t y and i nt er est  

pr ovi s i ons l i s t ed t her ei n.   

¶38 We t ur n our  at t ent i on f i r st  t o Wi s.  St at .  

§ 102. 18( 1) ( bp) ,  whi ch pr ovi des a penal t y f or  bad f ai t h conduct .  

Gal l agher  Ser vi ces i nsi st s t hat  Wi s.  St at .  § 102. 81( 1) ( a)  r ead 

wi t h § 102. 18( 1) ( bp)  est abl i shes an empl oyee' s excl usi ve r emedy 

f or  a bad f ai t h c l ai m but  exempt s Gal l agher  Ser vi ces f r om any 

penal t y f or  i t s  bad f ai t h.  

¶39 Wi sconsi n St at .  § 102. 18( 1) ( bp)  aut hor i zes t he 

Depar t ment  t o i ncl ude a penal t y i n an awar d t o an empl oyee f or  

each event  of  mal i ce or  bad f ai t h of  an empl oyer  or  i nsur ance 

car r i er  i n suspendi ng,  t er mi nat i ng,  or  f ai l i ng t o make payment s 

or  i n f ai l i ng t o r epor t  an i nj ur y.   By i t s pl ai n l anguage,  

§ 102. 18( 1) ( bp)  does not  best ow upon t he Depar t ment  t he 

aut hor i t y t o assess a penal t y agai nst  i t sel f  or  i t s  agent .   

Wi sconsi n St at .  § 102. 18( 1) ( bp)  char act er i zes t he penal t y as t he 
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excl usi ve r emedy agai nst  an empl oyer  or  i nsur ance car r i er  f or  

mal i ce or  bad f ai t h.    

¶40 Wi sconsi n St at .  § 102. 18( 1) ( bp)  st at es i n r el evant  

par t :   

The depar t ment  may i ncl ude a penal t y i n an awar d t o an 
empl oyee i f  i t  det er mi nes t hat  t he empl oyer ' s or  
i nsur ance car r i er ' s suspensi on of ,  t er mi nat i on of  or  
f ai l ur e t o make payment s or  f ai l ur e t o r epor t  i nj ur y 
r esul t ed f r om mal i ce or  bad f ai t h.   Thi s penal t y i s 
t he excl usi ve r emedy agai nst  an empl oyer  or  i nsur ance 
car r i er  f or  mal i ce or  bad f ai t h.  .  .  .  The depar t ment  
may assess t he penal t y agai nst  t he empl oyer ,  t he 
i nsur ance car r i er  or  bot h.   Nei t her  t he empl oyer  nor  
t he i nsur ance car r i er  i s  l i abl e t o r ei mbur se t he ot her  
f or  t he penal t y amount .   The depar t ment  may,  by r ul e,  
def i ne act i ons whi ch demonst r at e mal i ce or  bad f ai t h.    

¶41 The t ext  of  Wi s.  St at .  § 102. 18( 1) ( bp)  expl i c i t l y  

deal s sol el y wi t h t he mal i ce and bad f ai t h of  an " empl oyer  or  

i nsur ance car r i er . " 16   

¶42 Fi r st ,  t he onl y s i t uat i on i n whi ch t he Depar t ment  may 

awar d a penal t y  under  Wi s.  St at .  § 102. 18( 1) ( bp)  i s when t he 

Depar t ment  det er mi nes t hat  t he empl oyer  or  i nsur ance car r i er  has 

act ed wi t h mal i ce or  bad f ai t h.    

¶43 Second,  Wi s.  St at .  § 102. 18( 1) ( bp)  announces t hat  t he 

penal t y f or  mal i ce or  bad f ai t h i s " t he excl usi ve r emedy agai nst  

an empl oyer  or  i nsur ance car r i er  f or  mal i ce or  bad f ai t h. "   I t  

does not  announce t hat  i t  i s  t he excl usi ve r emedy agai nst  t he 

Depar t ment  or  i t s agent  f or  mal i ce or  bad f ai t h.    

¶44 Thi r d,  Wi s.  St at .  § 102. 18( 1) ( bp)  st at es t hat  " [ t ] he 

depar t ment  may assess t he penal t y agai nst  t he empl oyer ,  t he 

                                                 
16 Wi s.  St at .  § 102. 18( 1) ( bp) .    
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i nsur ance car r i er  or  bot h"  and t hat  " [ n] ei t her  t he empl oyer  nor  

t he i nsur ance car r i er  i s  l i abl e t o r ei mbur se t he ot her  f or  t he 

penal t y amount . "   I t  makes no r ef er ence t o assessi ng a penal t y 

agai nst  t he Depar t ment  or  i t s agent .     

¶45 I n sum,  we concl ude t hat  Wi s.  St at .  § 102. 18( 1) ( bp)  

does not  gover n t he conduct  of  t he Depar t ment  or  i t s agent  and 

does not  i mpose any penal t y on t he Depar t ment  or  i t s agent  f or  

bad f ai t h conduct .   Thi s i nt er pr et at i on of  § 102. 18( 1) ( bp)  i s 

af f i r med by Wi s.  Admi n.  Code DWD 80. 70,  t he admi ni st r at i ve 

r egul at i on adopt ed by t he Depar t ment  ( as aut hor i zed by 

§ 102. 18( 1) ( bp) )  t o def i ne " mal i ce"  and " bad f ai t h. "   The 

Depar t ment  speci f i cal l y def i nes " bad f ai t h"  and " mal i ce"  as 

t hese t er ms r el at e t o t he conduct  of  an empl oyer ,  an i nsur ance 

company,  and a sel f - i nsur ed empl oyer .          

¶46 Our  i nt er pr et at i on of  Wi s.  St at .  § 102. 18( 1) ( bp)  i s 

f ur t her  af f i r med by an anal ysi s of  t he ot her  penal t y and 

i nt er est  pr ovi s i ons enumer at ed i n Wi s.  St at .  § 102. 81( 1) ( a)  as 

penal t i es and i nt er est  t hat  t he Depar t ment  and i t s agent  need 

not  pay.    We concl ude t hat  none of  t hese pr ovi s i ons gover ns t he 

conduct  of  t he Depar t ment  or  i t s agent .    

¶47 At  best ,  onl y t hr ee of  t he seven st at ut or y pr ovi s i ons 

l i s t ed i n Wi s.  St at .  § 102. 81( 1) ( a)  and Wi s.  Admi n Code § DWD 

80. 62( 7) ( b)  i nvol ve conduct  t hat  t he Depar t ment  or  i t s agent  

mi ght  engage i n whi l e admi ni st er i ng t he Uni nsur ed Empl oyer s 

Fund,  but  t he t ext s of  t hese pr ovi s i ons expr essl y l i mi t  t hei r  

appl i cat i on t o ent i t i es ot her  t han t he Depar t ment  or  i t s agent s.   
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The ot her  f our  pr ovi s i ons coul d never  i mpl i cat e t he Depar t ment  

or  i t s agent .  

¶48 Thr ee penal t i es l i mi t  t hei r  appl i cat i on t o empl oyer s 

and t hei r  i nsur er s.   Wi sconsi n St at .  § 102. 22( 1)  i mposes 

penal t i es and i nt er est  on t he empl oyer  or  i t s i nsur er  f or  

del ayed payment . 17  Wi sconsi n St at .  § 102. 18( 1) ( b)  i mposes a 

penal t y on an empl oyer  or  i t s i nsur er  f or  bad f ai t h f ai l ur e t o 

pay compensat i on or der ed by t he Depar t ment  i n an i nt er l ocut or y  

awar d.   Wi sconsi n St at .  § 102. 18( 1) ( bp) ,  di scussed above,  

i mposes a penal t y on an empl oyer  or  i t s i nsur er  f or  bad f ai t h 

conduct  or  mal i ce.    

¶49 Al t hough t he pl ai nt i f f  asser t s t hat  Gal l agher  Ser vi ces 

engaged i n conduct  t hat  may have vi ol at ed one or  mor e of  t hese 

pr ovi s i ons,  t hese pr ovi s i ons by t hei r  ver y t er ms ar e l i mi t ed i n 

appl i cat i on t o " empl oyer s"  or  " i nsur er s. "   Gal l agher  Ser vi ces i s  

nei t her .   The t ext s of  t he t hr ee st at ut es penal i ze an empl oyer ' s 

or  an i nsur er ' s conduct ,  not  t he conduct  of  t he Depar t ment  or  

i t s agent .   These pr ovi s i ons cannot  be ext ended t o appl y t o t he 

Depar t ment  or  i t s agent  wi t hout  r ewr i t i ng t he st at ut es.  

¶50 Mor eover ,  t he ot her  f our  enumer at ed penal t y and 

i nt er est  pr ovi s i ons addr ess t he conduct  of  an empl oyer ,  not  t he 

                                                 
17 Wi sconsi n St at .  § 102. 22( 1)  st at es i n r el evant  par t :   " I f  

t he empl oyer  or  hi s or  her  i nsur er  i nexcusabl y del ays i n maki ng 
t he f i r st  payment  t hat  i s  due an i nj ur ed empl oyee f or  mor e t han 
30 days af t er  t he day on whi ch t he empl oyee l eaves wor k as a 
r esul t  of  an i nj ur y and i f  t he amount  due i s $500 or  mor e,  t he 
payment s as t o whi ch t he del ay i s f ound shal l  be i ncr eased by 
10%. "  



No.  2004AP2588   

 

19 
 

Depar t ment  or  i t s agent .   For  exampl e,  Wi s.  St at .  § 102. 16( 3)  

bar s,  i nt er  al i a,  an empl oyer  f r om r ecoupi ng wor ker ' s 

compensat i on payment s f r om t he i nj ur ed empl oyee;  t he penal t y f or  

v i ol at i on i s st at ed i n § 102. 85.   Wi sconsi n St at .  § 102. 35( 3)  

i mposes l i abi l i t y  t o an empl oyee f or  t he empl oyee' s wages on an 

empl oyer  who wi t hout  r easonabl e cause r ef uses t o r ehi r e an 

i nj ur ed empl oyee.   Wi sconsi n St at .  § 102. 57 i mposes penal t i es on 

an empl oyer  f or  i nj ur i es caused by an empl oyer ' s f ai l ur e t o 

compl y wi t h any st at ut e,  r ul e,  or  or der  of  t he depar t ment .   

Wi sconsi n St at .  § 102. 60 i ncr eases a wor ker ' s  compensat i on awar d 

t o be pai d by an empl oyer  who i l l egal l y empl oys a mi nor .   None 

of  t hese pr ovi s i ons appl i es t o conduct  wi t hi n t he Depar t ment ' s  

or  i t s agent ' s spher e of  act i v i t y.   They al l  r el at e t o an 

empl oyer .  

¶51 I f  t he l egi s l at ur e had i nt ended t o exempt  t he 

Depar t ment  or  i t s agent  f r om l i abi l i t y  f or  bad f ai t h conduct ,  

t he l egi s l at ur e coul d have done so expl i c i t l y .   I nst ead,  t he 

l egi s l at ur e speci f i cal l y l i s t s seven st at ut or y pr ovi s i ons t hat  

i ncr ease a wor ker ' s compensat i on awar d t o an i nj ur ed empl oyee 

because of  an empl oyer ' s or  an i nsur er  car r i er ' s mi sconduct  and 

t hen cl ear l y pr ovi des t hat  t he Depar t ment  i s not  r equi r ed t o pay 

t hese i ncr eased amount s t o an i nj ur ed empl oyee of  an uni nsur ed 

empl oyer .  

¶52 Our  i nt er pr et at i on of  t he st at ut es and r egul at i on at  

i ssue i s af f i r med by what  we vi ew as t he aci d t est  f or  

det er mi ni ng t he meani ng of  Wi s.  St at .  § 102. 81( 1) ( a) ' s ( and Wi s.  

Admi n Code § DWD 80. 62( 7) ( b) ' s)  r ef er ence t o § 102. 18( 1) ( bp) :  
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I ncor por at e t he t ext  of  § 102. 18( 1) ( bp)  i nt o § 102. 81( 1) ( a)  i n 

l i eu of  § 102. 81( 1) ( a) ' s mer e st at ut or y r ef er ence t o 

§ 102. 18( 1) ( bp) .    

¶53 The combi ned t ext s of  t he t wo st at ut or y pr ovi s i ons 

c l ear l y demonst r at e t hat  t he Depar t ment  i s exempt  f r om payi ng an 

i nj ur ed empl oyee t he penal t y an empl oyer  or  an i nsur ance car r i er  

i ncur s f or  bad f ai t h conduct .   The combi ned t ext s say not hi ng 

about  t he bad f ai t h of  t he Depar t ment  or  i t s agent .    

¶54 The combi ned t ext s of  Wi s.  St at .  § 102. 81( 1) ( a)  and 

§ 102. 18( 1) ( bp)  r ead as f ol l ows:  

I f  an empl oyee of  an uni nsur ed empl oyer  .  .  .  suf f er s 
an i nj ur y f or  whi ch t he uni nsur ed empl oyer s f und i s 
l i abl e under  s.  102. 03,  t he depar t ment  or  t he 
depar t ment ' s r ei nsur er  shal l  pay t o or  on behal f  of  
t he i nj ur ed empl oyee or  t o t he empl oyee' s dependent s 
an amount  equal  t o t he compensat i on owed t hem by t he 
uni nsur ed empl oyer  under  t hi s chapt er  except  penal t i es 
and i nt er est  due under  .  .  .  102. 18( 1)  .  .  .  ( bp) ,  
[ whi ch pr ovi des t hat ]  t he depar t ment  may i ncl ude a 
penal t y i n an awar d t o an empl oyee i f  i t  det er mi nes 
t hat  t he empl oyer ' s or  i nsur ance car r i er ' s suspensi on 
of ,  t er mi nat i on of  or  f ai l ur e t o make payment s or  
f ai l ur e t o r epor t  i nj ur y r esul t ed f r om mal i ce or  bad 
f ai t h.   Thi s  penal t y i s t he excl usi ve r emedy agai nst  
an empl oyer  or  i nsur ance car r i er  f or  mal i ce or  bad 
f ai t h.  .  .  .  The depar t ment  may assess t he penal t y 
agai nst  t he empl oyer ,  t he i nsur ance car r i er  or  bot h.   
Nei t her  t he empl oyer  nor  t he i nsur ance car r i er  i s  
l i abl e t o r ei mbur se t he ot her  f or  t he penal t y amount .   
The depar t ment  may,  by r ul e,  def i ne act i ons whi ch 
demonst r at e mal i ce or  bad f ai t h.  

¶55 Our  i nt er pr et at i on of  t he st at ut es i s al so suppor t ed 

by t he publ i c  pol i cy r at i onal e under l y i ng t he st at ut es and 

r egul at i on excusi ng t he Depar t ment  and i t s agent  f r om payi ng t he 

penal t i es and i nt er est  i mposed on an empl oyer  or  i nsur ance 
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car r i er  by t he st at ut or y pr ovi s i ons l i s t ed i n Wi s.  St at .  

§ 102. 81( 1) ( a) .   Sect i on 102. 81( 1) ( a)  i s a compr omi se f or  t he 

benef i t  of  empl oyees of  uni nsur ed empl oyer s.   The empl oyees 

r ecei ve wor ker ' s compensat i on benef i t s f r om t he Uni nsur ed 

Empl oyer s Fund but  do not  r ecei ve f r om t he Uni nsur ed Empl oyer s 

Fund t he penal t i es and i nt er est  t hat  ar e or di nar i l y  assessed 

agai nst  an empl oyer  who has engaged i n mi sconduct .  

¶56 Fur t her mor e,  t hese enumer at ed penal t y and i nt er est  

pr ovi s i ons ar e desi gned t o det er  empl oyer s and i nsur er s f r om 

mi sconduct .   I f  t he Depar t ment  pays t hese penal t i es and i nt er est  

f r om t he Uni nsur ed Empl oyer s Fund,  l i t t l e i f  any det er r ent  

ef f ect  on empl oyer s i s achi eved.   Mor eover ,  any such payment  of  

t hese penal t i es and i nt er est  f r om t he Uni nsur ed Empl oyer s Fund 

depl et es t he asset s of  t he Uni nsur ed Empl oyer s Fund avai l abl e t o 

i nj ur ed empl oyees.    

¶57 Gal l agher  Ser vi ces al so ar gues,  however ,  t hat  t he 

f i r st  sent ence of  Wi s.  Admi n.  Code § DWD 80. 62( 7) ( b)  makes cl ear  

t hat  t he Wor ker ' s Compensat i on Act  pr ot ect s i t  f r om l i abi l i t y  

f or  bad f ai t h by t r eat i ng t he Depar t ment  or  i t s agent  exact l y 

l i ke i nsur er s.   Gal l agher  Ser vi ces r easons t hat  an i nsur er  i s 

l i abl e onl y f or  t he excl usi ve st at ut or y penal t y f or  i t s  bad 

f ai t h,  not  f or  a bad f ai t h t or t ,  and t hat  t he f i r st  sent ence of  

t he r egul at i on expr essl y gr ant s Gal l agher  Ser vi ces t he r i ght s of  

an i nsur er .   Gal l agher  Ser vi ces f ur t her  r easons t hat  havi ng been 

gr ant ed t he r i ght s of  an i nsur er  i t  i s  not  l i abl e i n a t or t  

act i on f or  bad f ai t h and t hat  f ur t her mor e i t  i s  not  l i abl e f or  

t he excl usi ve st at ut or y penal t y f or  i t s  bad f ai t h because i t  i s  
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expr essl y exempt ed by t he st at ut e and r egul at i on f r om t he 

st at ut or y penal t y.   The nonpar t y br i ef  of  t he Depar t ment  does 

not  j oi n Gal l agher  Ser vi ces i n t hi s i nt er pr et at i on of  t he f i r st  

sent ence of  DWD § 80. 62( 7) ( b) .       

¶58 To eval uat e Gal l agher  Ser vi ces'  r easoni ng,  we begi n 

wi t h t he t ext  of  t he f i r st  sent ence of  t he admi ni st r at i ve 

r egul at i on,  Wi s.  Admi n.  Code § DWD 80. 62( 7) ( b) .   I t  st at es t hat  

" t he depar t ment  or  i t s agent  shal l  have t he same r i ght s and 

r esponsi bi l i t i es i n admi ni st er i ng c l ai ms under  ch.  102,  St at s. ,  

as an i nsur er  aut hor i zed t o do busi ness i n t hi s st at e. " 18  Thi s 

l anguage,  however ,  does not  mean t hat  Gal l agher  Ser vi ces,  as t he 

admi ni st r at or  of  c l ai ms agai nst  t he Uni nsur ed Empl oyer s Fund 

( and as an agent  of  t he Depar t ment ) ,  i s  an " i nsur er "  or  t hat  

Gal l agher  Ser vi ces wi l l  be t r eat ed as an " i nsur er "  f or  al l  

pur poses.   I n ot her  wor ds,  t he r egul at i on does not ,  and cannot ,  

wi t hout  a st at ut or y basi s,  t r ansf or m t he Depar t ment  or  i t s agent  

i nt o an " i nsur er "  under  chapt er  102.    

¶59 The l i mi t ed meani ng of  t hi s sent ence of  t he r egul at i on 

i s made cl ear  when exami ni ng t he st at ed pur pose of  Wi s.  Admi n.  

Code § DWD 80. 62.   The st at ed pur pose of  t hi s r egul at i on " i s t o 

c l ar i f y t he depar t ment ' s pr ocedur es f or  handl i ng c l ai ms f or  

compensat i on t o i nj ur ed wor ker s under  s.  102. 81( 1) ,  St at s. " 19  

                                                 
18 Wi s.  Admi n.  Code § DWD 80. 62( 7) ( b)  ( emphasi s added) .  

19 Wi s.  Admi n.  Code § DWD 80. 62( 1) .    
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The Depar t ment  has aut hor i t y under  t he Act  t o " adopt  i t s own 

r ul es of  pr ocedur e. " 20    

¶60 Sect i ons 102. 80 t hr ough 102. 87 gover ni ng t he Uni nsur ed 

Empl oyer s Fund do not  set  f or t h det ai l ed pr ocedur es f or  how t he 

Depar t ment  or  i t s agent  shal l  pr ocess,  i nvest i gat e,  and pay 

cl ai ms t o i nj ur ed empl oyees of  uni nsur ed empl oyer s.   I n 

cont r ast ,  ot her  pr ovi s i ons of  chapt er  102 pr ovi de mor e expl i c i t  

gui dance t o an i nsur ance car r i er  f or  admi ni st er i ng c l ai ms.   

¶61 The f i r st  sent ence of  t he r egul at i on must  t her ef or e be 

r ead as mer el y acknowl edgi ng t hat  t he Depar t ment  or  i t s agent  i n 

admi ni st er i ng c l ai ms agai nst  t he Uni nsur ed Empl oyer s Fund has 

t he appl i cabl e admi ni st r at i ve r i ght s and r esponsi bi l i t i es of  

i nsur er s i n t hi s  st at e who pr ocess,  i nvest i gat e,  and pay cl ai ms 

under  chapt er  102.     

¶62 Thus,  f or  exampl e,  under  Wi s.  St at .  § 102. 123,  t he 

agent  has an i nsur er ' s r esponsi bi l i t y  t o pr ovi de t o an empl oyee 

a copy of  t he empl oyee' s st at ement .   Under  § 102. 13( 1) ( a)  and 

( am) ,  t he agent  has an i nsur er ' s r i ght  t o have an empl oyee 

submi t  t o r easonabl e medi cal  and vocat i onal  exami nat i ons.   Under  

§ 102. 13( 1) ( b) ,  t he agent  has an i nsur er ' s r esponsi bi l i t y  t o 

t ender  t o an empl oyee al l  necessar y expenses f or  exami nat i ons.    

¶63 The f i r st  sent ence of  § DWD 80. 62( 7) ( b)  est abl i shes 

not hi ng mor e t han r i ght s and r esponsi bi l i t i es of  t he Depar t ment  

or  agent  i n admi ni st er i ng c l ai ms.   I t  does not ,  as Gal l agher  

Ser vi ces ar gues,  gr ant  subst ant i ve i mmuni t y t o t he agent  f or  a 

                                                 
20 Wi sconsi n St at .  § 102. 15( 1) .  
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bad f ai t h t or t  c l ai m.   Any such i mmuni t y woul d be i nconsi st ent  

wi t h t he t ext s of  t he st at ut es and t he r egul at i on.   

¶64 Consi st ent  wi t h our  di scussi on of  Wi s.  St at .  

§§ 102. 81( 1) ( a)  and 102. 18( 1) ( bp)  and t he second sent ence of  

Wi s.  Admi n.  Code § DWD 80. 62( 7) ( b) ,  we concl ude t hat  t he f i r st  

sent ence of  § DWD 80. 62( 7) ( b)  does not  exempt  Gal l agher  Ser vi ces 

f r om l i abi l i t y  f or  t he t or t  of  bad f ai t h.    

¶65 Not  a s i ngl e sent ence i n t he Wor ker ' s Compensat i on Act  

r ef er s t o t he bad f ai t h conduct  of  t he Depar t ment  or  i t s agent .   

The sol e bad f ai t h st at ut or y r emedy i n t he Wor ker ' s Compensat i on 

Act  i s set  f or t h i n Wi s.  St at .  § 102. 18( 1) ( bp) ,  whi ch by i t s 

ver y t ext  appl i es t o t he bad f ai t h of  an empl oyer  or  an 

empl oyer ' s i nsur er .   The t ext  of  Wi s.  St at .  § 102. 18( 1) ( bp)  

expl i c i t l y  deal s sol el y wi t h t he mal i ce and bad f ai t h of  an 

" empl oyer  or  i nsur ance car r i er . " 21   

¶66 The st at ut or y penal t y i n § 102. 18( 1) ( bp)  const i t ut es 

t he " excl usi ve r emedy"  f or  t he bad f ai t h conduct  of  an empl oyer  

or  an i nsur ance car r i er .   Because Wi s.  St at .  § 102. 18( 1) ( bp)  

does not  appl y t o Gal l agher  Ser vi ces,  t he Act  does not  pr ovi de 

an " excl usi ve r emedy"  f or  Gal l agher  Ser vi ces'  al l eged bad f ai t h 

mi sconduct .   Mor eover ,  § 102. 81( 1) ( a)  exempt s t he Depar t ment  and 

i t s agent  f r om payi ng an empl oyee t he st at ut or y penal t i es and 

i nt er est  i mposed on an empl oyer  or  an i nsur ance car r i er  f or  

t hei r  mi sdeeds.   Not hi ng i n sect i on 102. 81( 1) ( a)  exempt s t he 

                                                 
21 Wi sconsi n St at .  § 102. 18( 1) ( bp) .    
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Depar t ment  or  i t s agent  f r om l i abi l i t y  f or  i t s  bad f ai t h conduct  

i n pr ocessi ng cl ai ms.   

¶67 I n sum,  we hol d t hat  Wi s.  St at .  §§ 102. 81( 1) ( a)  and 

102. 18( 1) ( bp)  of  t he Wor ker ' s Compensat i on Act  and Wi s.  Admi n.  

Code § DWD 80. 62( 7) ( b)  do not  gover n an i nj ur ed empl oyee' s  

c l ai m f or  t he al l eged bad f ai t h conduct  of  Gal l agher  Ser vi ces.  

¶68 Havi ng t hus det er mi ned t hat  t he Wor ker ' s Compensat i on 

Act  does not  pr ovi de a r emedy f or  t he bad f ai t h conduct  of  

Gal l agher  Ser vi ces,  we must  next  exami ne whet her  t he pl ai nt i f f ' s  

bad f ai t h t or t  c l ai m agai nst  Gal l agher  Ser vi ces i s ot her wi se 

r ecogni zed by or  bar r ed by t he Act .   

V 

¶69 A r evi ew of  t he case l aw r egar di ng bad f ai t h c l ai ms 

agai nst  i nsur ance compani es and t he " excl usi ve r emedy"  pr ovi s i on 

of  t he Wor ker ' s Compensat i on Act  makes cl ear  t hat  t he case l aw 

has r ecogni zed t he t or t  of  bad f ai t h agai nst  a wor ker ' s 

compensat i on i nsur ance car r i er  and t hat  t he Act ' s excl usi v i t y 

pr ovi s i on does not  bar  t he t or t  of  bad f ai t h.    

¶70 The semi nal  cases on bad f ai t h t or t  c l ai ms agai nst  

i nsur ance compani es ar e Ander son v.  Cont i nent al  I nsur ance Co. ,  

85 Wi s.  2d 675,  271 N. W. 2d 368 ( 1978) ,  and Col eman v.  Amer i can 

Uni ver sal  I nsur ance Co. ,  86 Wi s.  2d 615,  273 N. W. 2d 220 ( 1979) .  

¶71 I n Ander son,  t he cour t  r ecogni zed a common l aw cause 

of  act i on agai nst  an i nsur er  f or  act i ng i n bad f ai t h when 
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pr ocessi ng a c l ai m.   The Ander son cour t  det er mi ned t hat  t he t or t  

of  bad f ai t h i s an i nt ent i onal  t or t . 22 

¶72 A year  l at er ,  i n Col eman,  a wor ker ' s compensat i on 

c l ai mant  al l eged t hat  t he def endant s,  t he wor ker ' s compensat i on 

i nsur er  and i t s adj ust i ng company,  act ed i n bad f ai t h i n 

ar bi t r ar i l y  and capr i c i ousl y denyi ng hi m r i ght f ul l y  owed 

wor ker ' s compensat i on benef i t s,  t her eby i nj ur i ng hi m by t he bad 

f ai t h deni al  and del ay of  wor ker ' s compensat i on payment s. 23  I n 

r esponse,  t he def endant s moved f or  summar y j udgment  on t he 

gr ound t hat  t he c l ai mant ' s excl usi ve r emedy was under  t he 

Wor ker ' s Compensat i on Act ,  and t her ef or e,  t he cour t s had no 

j ur i sdi ct i on t o ent er t ai n t hi s t or t  act i on.    

¶73 The Col eman cour t  det er mi ned t hat  t he Wor ker ' s 

Compensat i on Act ,  as i t  exi st ed bef or e t he enact ment  of  Wi s.  

St at .  § 102. 18( 1) ( bp) ,  f ai l ed t o of f er  a r emedy f or  t he 

i nsur ance company' s mi sconduct .   As t he Col eman cour t  expl ai ned,  

" i f  t he i nj ur y i s one cover ed by t he Wor ker ' s Compensat i on Act ,  

t he compensat i on r emedy i s excl usi ve.   I f  [ t he i nj ur y]  i s  not  so 

cover ed,  t he f act  t hat  a wor ker ' s compensat i on r emedy exi st s f or  

a separ at e i nj ur y i s i r r el evant . " 24   

¶74 The Col eman cour t  concl uded t hat  t he bad f ai t h 

" i nj ur y"  al l eged i n Col eman was separ at e and di st i nct  f r om t he 

                                                 
22 Ander son v.  Cont ' l  I ns.  Co. ,  85 Wi s.  2d 675,  691- 92,  271 

N. W. 2d 368 ( 1978) .  

23 Col eman v.  Am.  Uni ver sal  I ns.  Co. ,  86 Wi s.  2d 615,  619,  
273 N. W. 2d 220 ( 1979) .    

24 Col eman,  86 Wi s.  2d at  622.  
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or i gi nal  j ob- r el at ed i nj ur y and t hus was not  addr essed by t he 

Wor ker ' s Compensat i on Act . 25  Accor di ngl y,  t he Col eman cour t  hel d 

t hat ,  under  t he c i r cumst ances of  Col eman,  " t he separ at e t or t  of  

bad f ai t h may be al l eged and pr oved i n t he cour t s. " 26  I n ot her  

wor ds,  " wher e a wor ker ' s compensat i on i nsur er  act s i n bad f ai t h 

i n t he set t l ement  or  payment  of  compensat i on benef i t s,  a 

separ at e t or t  i s  commi t t ed t hat  i s not  wi t hi n t he pur vi ew of  t he 

excl usi v i t y pr ovi s i ons of  t he wor ker ' s compensat i on 

l aw .  .  .  . " 27    

¶75 The l egi s l at ur e was appar ent l y unhappy wi t h t he 

Col eman deci s i on and r evi sed t he st at ut es t o r espond t o 

Col eman. 28  I t  cr eat ed Wi s.  St at .  § 102. 18( 1) ( bp)  i n 1981 t hat  

speci f i cal l y and expl i c i t l y  pr ovi ded an " excl usi ve r emedy"  i n 

t he Wor ker ' s Compensat i on Act  f or  bad f ai t h c l ai ms agai nst  

                                                 
25 The Col eman cour t  det er mi ned t hat  t he i nj ur y " had i t s 

genesi s i n conduct  by t he i nsur er  t hat  ar ose not  out  of  t he 
empl oyment  but  out  of  t he cont r act ual  obl i gat i on of  t he i nsur er  
t o pay. "   Col eman,  86 Wi s.  2d at  623.   The cour t  r easoned t hat  
" [ t ] he i nj ur y f or  whi ch r emedy i s sought  i n t he i nst ant  case i s 
t he emot i onal  di st r ess and ot her  har m caused by t he def endant s '  
i nt ent i onal  act s dur i ng t he i nvest i gat i on and dur i ng t he cour se 
of  payment  of  t he c l ai m.   Thi s c l ai med i nj ur y was di st i nct  i n 
t i me and pl ace f r om t he or i gi nal  on- t he- j ob physi cal  i nj ur y 
whi ch was subj ect  t o t he Compensat i on Act . "   I d.   

26 Col eman,  86 Wi s.  2d at  620.  
 
27 I d.  

28 Ki mber l y- Cl ar k Cor p.  v.  LI RC,  138 Wi s.  2d 58,  62- 63,  405 
N. W. 2d 684 ( Ct .  App.  1987) ;  Jadof sky v.  I owa Kemper  I ns.  Co. ,  
120 Wi s.  2d 494,  497- 98,  355 N. W. 2d 550 ( Ct  App.  1984) .  
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empl oyer s and t hei r  i nsur er s. 29  Thi s excl usi ve r emedy st at ut e 

makes no r ef er ence t o t he bad f ai t h conduct  of  t he Depar t ment  or  

i t s agent ,  as we expl ai ned pr evi ousl y.   

¶76 Gal l agher  Ser vi ces cont ends t hat  t he exi st ence of  Wi s.  

St at .  § 102. 18( 1) ( bp)  i mposi ng a st at ut or y penal t y f or  t he bad 

f ai t h act s of  an empl oyer  and an i nsur ance car r i er  di st i ngui shes 

t hi s case f r om Col eman.   We di sagr ee wi t h t hi s cont ent i on.  

¶77 Al t hough t he l egi s l at ur e adopt ed Wi s.  St at .  

§ 102. 18( 1) ( bp)  gover ni ng bad f ai t h i n wor ker ' s compensat i on 

cases,  t hi s st at ut e i s a l i mi t ed one,  pr ovi di ng a l i mi t ed 

al t er nat i ve excl usi ve r emedy agai nst  an empl oyer  and i t s i nsur er  

on an empl oyee' s bad f ai t h c l ai m.   The l i mi t ed excl usi ve 

st at ut or y r emedy i s a bad f ai t h penal t y awar ded t o an i nj ur ed 

empl oyee,  i n l i eu of  t he empl oyee' s seeki ng an unl i mi t ed j ur y 

awar d i n c i r cui t  cour t .   The st at ut e does not  addr ess any and 

al l  c l ai ms of  bad f ai t h al l eged by an i nj ur ed empl oyee.   I t  

speci f i cal l y addr esses onl y i nj ur i es caused by t he bad f ai t h of  

empl oyer s and t hei r  i nsur ance compani es.  

¶78 No Uni nsur ed Empl oyer s Fund exi st ed i n 1981 and 

t her ef or e t he l egi s l at ur e coul d not  have i nt ended 

§ 102. 18( 1) ( bp)  t o appl y t o t he Depar t ment  and t he Uni nsur ed 

Empl oyer s Fund.   The l egi s l at ur e di d not  amend § 102. 18( 1) ( bp)  

when i t  cr eat ed t he Uni nsur ed Empl oyer s Fund t o addr ess t he bad 

f ai t h of  t he Depar t ment  or  an agent  of  t he Depar t ment  i n 

                                                 
29 Thi s cour t  has r ecogni zed t hi s excl usi ve r emedy f or  bad 

f ai t h c l ai ms i n wor ker ' s compensat i on mat t er s.   Br own v.  LI RC,  
2003 WI  142,  ¶23,  267 Wi s.  2d 31,  671 N. W. 2d 279.  
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admi ni st er i ng c l ai ms agai nst  t he Uni nsur ed Empl oyer s Fund.   And 

why not ?  Pr obabl y because no one i magi ned t hat  t he bad f ai t h of  

t he Depar t ment  or  i t s agent  i n admi ni st er i ng c l ai ms woul d be an 

i ssue.   Why woul d t he Depar t ment  or  i t s agent  commi t  t he 

i nt ent i onal  t or t  of  bad f ai t h when no pr of i t  or  any ot her  mot i ve 

exi st s f or  such i nt ent i onal  wr ongdoi ng?   

¶79 Ther e i s no doubt  t hat  t he l egi s l at ur e i nt ended t he 

Wor ker ' s Compensat i on Act  t o be t he excl usi ve mechani sm f or  

handl i ng i nj ur i es t hat  f al l  wi t hi n i t s ambi t .   Her e,  as we have 

expl ai ned,  t he pl ai nt i f f ' s  bad f ai t h c l ai m agai nst  Gal l agher  

Ser vi ces f al l s  out si de t he ambi t  of  t he Act .   I n t he pr esent  

case,  as i n Col eman,  t he Wor ker ' s Compensat i on Act 30 f ai l s  t o 

of f er  t he pl ai nt i f f  any r emedy at  al l  f or  hi s c l ai m of  i nj ur y 

r esul t i ng f r om al l eged bad f ai t h conduct .   The Act  does not  

expl i c i t l y  bar  t he pl ai nt i f f  f r om seeki ng damages agai nst  

Gal l agher  Ser vi ces f or  t he i nt ent i onal  t or t  of  bad f ai t h. 31 

¶80 We det er mi ne t hat  t he Act ,  t he admi ni st r at i ve code,  

and t he Col eman case l ead t o t he f ol l owi ng unavoi dabl e 

concl usi ons:   The Act  does not  expl i c i t l y  bar  t he pl ai nt i f f ' s  

bad f ai t h c l ai m agai nst  Gal l agher  Ser vi ces f or  i t s al l eged bad 

f ai t h i n pr ocessi ng t he cl ai m.   The i nj ur y t he pl ai nt i f f  

suf f er ed r esul t i ng f r om Gal l agher  Ser vi ces'  al l eged bad f ai t h 

conduct  occur r ed af t er  t he i nj ur y cover ed by t he Act .   

                                                 
30 See,  e. g. ,  Wi s.  St at .  §§ 102. 81( 1) ( a) ,  102. 18( 1) ( bp) ;  

Wi s.  Admi n.  Code § DWD 80. 62( 7) ( b) .  

31 I d.  
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Accor di ngl y,  t he pl ai nt i f f ' s  i nj ur y al l egedl y caused by 

Gal l agher  Ser vi ces was not  an i nj ur y cover ed under  t he Act ,  and 

t he pl ai nt i f f  may seek r el i ef  i n t he cour t s f or  t he t or t  of  bad 

f ai t h agai nst  Gal l agher  Ser vi ces under  t he pr i nc i pl es enunci at ed 

i n Col eman.   Al t hough Col eman i nvol ved a wor ker ' s compensat i on 

i nsur er ,  t he pr i nci pl es enunci at ed t her ei n appl y t o Gal l agher  

Ser vi ces,  absent  expl i c i t  st at ut or y l anguage bar r i ng t he 

asser t i on of  t he t or t  of  bad f ai t h.  

¶81 Gal l agher  Ser vi ces ar gues,  however ,  t hat  t he l aw i s 

c l ear  under  Bor que v.  Wausau Hospi t al  Cent er ,  145 Wi s.  2d 589,  

427 N. W. 2d 433 ( Ct .  App.  1988) ,  t hat  when t he l egi s l at ur e enact s 

an admi ni st r at i ve scheme t o enf or ce a st at ut e,  t he 

admi ni st r at i ve mechani sm i s pr esumed excl usi ve unl ess t her e i s 

an af f i r mat i ve l egi s l at i ve i ndi cat i on of  t he cont r ar y.   I n 

Bor que,  t he cour t  of  appeal s st at ed:  " [ I ] t  i s  a f undament al  

pr i nci pl e of  st at ut or y const r uct i on t hat  absent  a l egi s l at i ve 

i ndi cat i on t o t he cont r ar y,  t he l egi s l at ur e i s deemed t o have 

i nt ended a compr ehensi ve st at ut or y r emedy t o be excl usi ve. " 32   

¶82 Al t hough t he Wor ker ' s Compensat i on Act  i s a 

compr ehensi ve st at ut or y r emedy f or  i nj ur i es of  empl oyees,  some 

i nj ur i es of  empl oyees r emai n out si de t he Act .   No compr ehensi ve 

st at ut or y scheme i s set  f or t h i n t he Act  f or  deal i ng wi t h an 

i nj ur ed empl oyee' s bad f ai t h t or t  c l ai ms agai nst  t he Depar t ment  

or  i t s agent .   Not hi ng i n t he Act  r eveal s t hat  t he l egi s l at ur e 

                                                 
32 Bor que v.  Wausau Hosp.  Cent er ,  145 Wi s.  2d 589,  594,  427 

N. W. 2d 433 ( Ct .  App.  1988) .  
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i nt ended an i nj ur ed empl oyee' s compr ehensi ve wor ker ' s 

compensat i on r emedy f or  i nj ur i es cover ed by t he Act 33 t o excl ude 

an empl oyee' s t or t  r ecover y agai nst  t he Depar t ment  or  i t s agent  

f or  t he agent ' s bad f ai t h conduct  i n admi ni st er i ng c l ai ms.   Bad 

f ai t h i s a common l aw t or t .   I f  a st at ut e i s  t o el i mi nat e t he 

t or t  i n der ogat i on of  t he common l aw,  i t  shoul d expl i c i t l y  so 

st at e. 34    

¶83 The Depar t ment  asser t s i n i t s nonpar t y br i ef  publ i c 

pol i cy r easons f or  not  appl y i ng Col eman i n t he pr esent  case.   I t  

ar gues t hat  i t  i s  i n t he publ i c i nt er est  t o pr eser ve t he 

Uni nsur ed Empl oyer s Fund' s asset s t o pay t he wor ker ' s 

compensat i on c l ai ms of  i nj ur ed empl oyees of  uni nsur ed empl oyer s.   

Thi s publ i c i nt er est  i s  j eopar di zed,  i t  ar gues,  by al l owi ng t he 

pl ai nt i f f  t o pr oceed i n hi s t or t  c l ai m f or  bad f ai t h agai nst  

Gal l agher  Ser vi ces.   Al t hough nei t her  t he Depar t ment  nor  i t s 

agent  i s aut hor i zed t o pay t he pl ai nt i f f ' s  t or t  c l ai m f r om t he 

Uni nsur ed Empl oyer s Fund,  accor di ng t o t he Depar t ment ,  i f  t he 

admi ni st r at or  i s exposed t o damages on bad f ai t h t or t  c l ai ms,  

t he Uni nsur ed Empl oyer s Fund wi l l  i n t he f ut ur e f ace hi gher  

                                                 
33 Wi s.  St at .  § 102. 03( 2) .  

34 See St r enke v.  Hogner ,  2005 WI  25,  ¶29,  279 Wi s.  2d 52,  
694 N. W. 2d 296 ( " St at ut es i n der ogat i on of  t he common l aw ar e t o 
be st r i ct l y const r ued. " ) ;  Kr anzush v.  Badger  St at e Mut .  Cas.  
Co. ,  103 Wi s.  2d 56,  74,  307 N. W. 2d 256 ( 1981)  ( " St at ut es ar e 
not  t o be const r ued as changi ng t hecommon l aw unl ess t he pur pose 
t o ef f ect  such change i s c l ear l y expr essed t her ei n. " )  ( i nt er nal  
c i t at i ons omi t t ed) .   For  comment ar y cr i t i c i z i ng and l i mi t i ng 
t hi s r ul e of  i nt er pr et at i on,  see 3 Nor man J.  Si nger ,  St at ut es 
and St at ut or y Const r uct i on 61: 4 at  247- 50 ( 6t h ed.  2001) .  
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ser vi ce f ees by ent i t i es compet i ng t o become t he admi ni st r at or  

and gr eat er  di f f i cul t y i n secur i ng t he ser vi ces of  an 

admi ni st r at or .    

¶84 As a r el at ed poi nt ,  t he Depar t ment  cont ends t hat  

i mposi ng bad f ai t h t or t  l i abi l i t y  on t he admi ni s t r at or  wi l l  not  

accompl i sh t he publ i c pol i cy of  t or t  l aw t o det er  t he wr ongdoer  

f r om engagi ng i n f ur t her  mi sconduct ,  because any damages t he 

Depar t ment ' s agent  pays f or  i t s wr ongdoi ng wi l l  event ual l y be 

passed on t o t he Uni nsur ed Empl oyer s Fund.  

¶85 The Depar t ment ' s v i ew of  publ i c pol i cy i s not  t he onl y 

v i ew of  publ i c pol i cy.   I t  i s  al so ar guabl e t hat  i mposi ng t or t  

l i abi l i t y  on t he Depar t ment ' s agent  f or  bad f ai t h suppor t s 

publ i c pol i cy and t he det er r ent  goal  of  t or t  l aw.   I t  i s  

cont r ar y t o t he pur poses of  t he Uni nsur ed Empl oyer s Fund and t he 

Wor ker ' s Compensat i on Act  t o hol d t hat  t he Fund' s admi ni st r at or  

( an agent  of  t he Depar t ment )  has no dut y t o act  i n good f ai t h t o 

i nj ur ed empl oyees when admi ni st er i ng c l ai ms.   I t  i s  al so 

cont r ar y t o publ i c pol i cy t o deny an i nj ur ed empl oyee r el i ef  

agai nst  t he Depar t ment ' s agent  f or  a separ at e and di st i nct  

i nj ur y al l egedl y caused by i t s i nt ent i onal  t or t  of  bad f ai t h.    

¶86 Ul t i mat el y t he Depar t ment  concl udes,  and we agr ee,  

t hat  t he pol i cy consi der at i ons r egar di ng a pl ai nt i f f ' s  bad f ai t h 

t or t  c l ai ms agai nst  t he admi ni st r at or  of  t he Uni nsur ed Empl oyer s 

Fund ar e f or  t he l egi s l at ur e.   We t her ef or e r el y on t he t ext s of  

t he st at ut es and t he r egul at i on t o concl ude t hat  t he pl ai nt i f f  

i s  not  bar r ed by t he Act  f r om pur sui ng a bad f ai t h t or t  c l ai m 

agai nst  Gal l agher  Ser vi ces.   
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*  *  *  *  

¶87 We concl ude t hat  t he t ext  of  Wi s.  St at .  § 102. 81( 1) ( a)  

and § 102. 18( 1) ( bp)  and Wi s.  Admi n.  Code § DWD 80. 62. ( 7) ( b)  do 

not  bar  t he pl ai nt i f f ' s  bad f ai t h t or t  c l ai m agai nst  Gal l agher  

Ser vi ces.   Pr oper l y r ead,  t hese pr ovi s i ons appl y as f ol l ows i n 

t he pr esent  case:    

¶88 The Depar t ment  or  i t s agent  must  pay an amount  equal  

t o t he wor ker ' s compensat i on owed t o an i nj ur ed empl oyee f or  an 

i nj ur y f or  whi ch t he uni nsur ed empl oyer  i s l i abl e.    

¶89 The Depar t ment  and i t s agent  ar e not ,  however ,  l i abl e 

t o pay an i nj ur ed empl oyee of  an uni nsur ed empl oyer  f or  t he 

penal t y st at ut or i l y  i mposed on t he empl oyer  f or  bad f ai t h 

conduct .    

¶90 These pr ovi s i ons at  i ssue do not  i n any way gover n t he 

pl ai nt i f f ' s  bad f ai t h t or t  act i on agai nst  Gal l agher  Ser vi ces.   

The Wor ker ' s Compensat i on Act  does not  pr ovi de any r emedy t o t he 

pl ai nt i f f  f or  hi s bad f ai t h c l ai m agai nst  Gal l agher  Ser vi ces f or  

i t s al l eged bad f ai t h conduct  i n pr ocessi ng a wor ker ' s  

compensat i on c l ai m,  l et  al one an excl usi ve r emedy.    

¶91 The i nj ur y f or  whi ch t he pl ai nt i f f  seeks r el i ef  i n 

t hi s t or t  act i on i s t he i nj ur y caused by Gal l agher  Ser vi ces'  bad 

f ai t h handl i ng of  t he i nj ur ed empl oyee' s ( t he pl ai nt i f f ' s)  

wor ker ' s compensat i on c l ai m agai nst  an uni nsur ed empl oyer .   Thi s  

i nj ur y i s separ at e and di st i nct  f r om t he or i gi nal  i nj ur y f or  

whi ch t he uni nsur ed empl oyer  and t he Depar t ment  ar e l i abl e under  

t he Wor ker ' s Compensat i on Act .    
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¶92 Our  case l aw r ecogni zes a bad f ai t h t or t  c l ai m agai nst  

a wor ker ' s compensat i on i nsur er  f or  an i nj ur y  separ at e and 

di st i nct  f r om t he i ni t i al  i nj ur y f or  whi ch an empl oyer  i s l i abl e 

under  t he Act ,  even t hough t he bad f ai t h occur r ed dur i ng t he 

pr ocessi ng of  a wor ker ' s compensat i on c l ai m.   The same r easoni ng 

appl i es t o al l ow t he pl ai nt i f f  t o pur sue a bad f ai t h t or t  act i on 

agai nst  Gal l agher  Ser vi ces.  

¶93 The deci s i on of  t he cour t  of  appeal s i s r ever sed.   We 

r emand t he cause t o t he c i r cui t  cour t  t o r ei nst at e t he compl ai nt  

agai nst  Gal l agher  Ser vi ces.   The pl ai nt i f f  can pur sue i t s t or t  

c l ai m of  bad f ai t h agai nst  Gal l agher  Ser vi ces i n accor dance wi t h 

t he or der  of  t he c i r cui t  cour t .  

 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.   
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¶94 JON P.  WI LCOX,  J.    (dissenting).  I n 1989 t he 

l egi s l at ur e cr eat ed t he Uni nsur ed Empl oyer  Fund ( UEF)  and t he 

f r amewor k wi t hi n whi ch t he Depar t ment  of  Wor kf or ce Devel opment  

( DWD)  admi ni st er s i t . 1  1989 Wi s.  Act  64.   At  t he t i me,  

Wi s.  St at .  § 102. 18( 1) ( bp) ( 1987- 88)  had been t he l aw of  t he 

st at e f or  al most  a decade.   When cr eat i ng t he UEF t he 

l egi s l at ur e chose not  t o amend § 102. 18( 1) ( bp)  t o i ncl ude DWD 

and i t s agent s as par t i es t hat  coul d be penal i zed f or  t hei r  bad 

f ai t h.   I n t he subsequent  ei ght  l egi s l at i ve sessi ons,  t he 

l egi s l at ur e has al so chosen not  t o make such an amendment .    

¶95 Based on t he l egi s l at ur e' s pol i cy choi ce,  t he Wor ker ' s 

Compensat i on Act  ( Act )  does not  pr ovi de a r emedy f or  empl oyees 

l i ke Chr i st opher  Asl akson ( Asl akson)  al l egi ng bad f ai t h by an 

agent  of  DWD l i ke Gal l agher  Basset t  Ser vi ces,  I nc.  ( Gal l agher  

Ser vi ces) .   Faced wi t h a l ack of  a r emedy,  t he cour t  concl udes 

t hat  t he common- l aw t or t  of  bad f ai t h appl i es.   Maj or i t y op. ,  

¶86.   That  concl usi on i nt er f er es wi t h a pol i cy deci s i on made by,  

and pr oper l y l ef t  t o,  t he l egi s l at ur e.   Accor di ngl y,  I  di ssent .  

I    

 ¶96 The i nt er pl ay bet ween cour t  deci s i ons and l egi s l at i ve 

act i on concer ni ng bad f ai t h and wor ker ' s compensat i on l aw i s 

cr uci al  t o det er mi ni ng whet her  Asl akson i s bar r ed f r om 

mai nt ai ni ng a bad f ai t h t or t  c l ai m agai nst  Gal l agher  Ser vi ces.   

                                                 
1 When t he l egi s l at ur e enact ed 1989 Wi sconsi n Act  64,  i t  

di r ect ed t he Depar t ment  of  I ndust r y,  Labor  and Human Rel at i ons 
( DI LHR)  t o admi ni st er  t he Uni nsur ed Empl oyer  Fund.   I n 1996 t he 
Depar t ment  of  Wor kf or ce Devel opment  ( DWD)  r epl aced DI LHR.   Thi s 
di ssent  uses " DWD"  t o r ef er  t o t he ent i t y i n exi st ence at  t he 
t i me per t i nent  t o t he cont ext  wi t hi n whi ch i t  i s  used.  
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I t  l eads t o t he concl usi on t hat  t he l egi s l at ur e r ej ect ed t he 

cour t  r ecogni zed bad f ai t h t or t  c l ai m i n t he cont ext  of  t he Act .   

Af t er  der ogat i ng common l aw,  and act i ng wi t h f ul l  knowl edge of  

exi st i ng l aw,  t he l egi s l at ur e made t he pol i cy choi ce not  t o 

amend § 102. 18( 1) ( bp)  t o i ncl ude DWD and i t s agent s.   

A 

¶97 On Oct ober  31,  1978,  t hi s cour t  r ecogni zed t he t or t  of  

bad f ai t h.   Ander son v.  Cont ' l  I ns.  Co. ,  85 Wi s.  2d 675,  271 

N. W. 2d 368 ( 1978) .   The cour t  " concl ude[ d]  t hat ,  upon t he 

pl eadi ng of  appr opr i at e f act s,  an i nsur ed may asser t  a cause of  

act i on i n t or t  agai nst  an i nsur er  f or  t he bad f ai t h r ef usal  t o 

honor  a c l ai m of  t he i nsur ed. "   I d.  at  680.    

¶98 I n t he same t er m,  and j ust  over  t wo mont hs l at er ,  t hi s 

cour t  consi der ed whet her  an i nj ur ed empl oyee coul d br i ng a c l ai m 

ar i s i ng out  of  al l eged bad f ai t h conduct  of  par t i es t hat  r ef used 

t o honor  hi s wor ker ' s compensat i on c l ai m.   Col eman v.  Am.  

Uni ver sal  I ns.  Co. ,  86 Wi s.  2d 615,  623,  273 N. W. 2d 220 ( 1979) .    

The cour t  concl uded t hat  t he empl oyee coul d br i ng a bad f ai t h 

c l ai m because at  t he t i me t he Act  di d not  cover  t he al l eged 

i nj ur y.   I d.  at  623.   I n r eachi ng i t s concl usi on,  t he cour t  

not ed t he f ol l owi ng:  

[ T] hi s act i on i s based not  on t he or i gi nal  wor k-
r el at ed i nj ur y but  on a second and separ at e i nj ur y 
r esul t i ng f r om t he i nt ent i onal  act s of  t he i nsur er  and 
i t s agent s whi l e i nvest i gat i ng and payi ng t he cl ai m.   
The Act  does not  cover  t he al l eged i nj ur y,  and t he 
excl usi v i t y pr ovi s i on does not  bar  t he c l ai m.  
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I d.   Not e t he cour t ' s  f ocus on whet her  t he al l eged i nj ur y had 

been addr essed by t he l egi s l at ur e.   The cour t  di d not  f ocus on 

whet her  t he Act  cover ed a par t i cul ar  c l ass of  def endant s.    

¶99 To det er mi ne t hat  " [ t ] he Act  di d cover  t he al l eged 

i nj ur y, "  t he cour t  consi der ed t he l anguage of  t he Act  i n ef f ect  

at  t he t i me of  Col eman' s i nj ur y.   I d.  at  622.   The cour t  quot ed 

t he excl usi v i t y pr ovi s i on:  " ' Wher e such condi t i ons exi st  t he 

r i ght  t o t he r ecover y of  compensat i on pur suant  t o t hi s chapt er  

shal l  be t he excl usi ve r emedy agai nst  t he empl oyer  and t he 

wor kman' s compensat i on i nsur ance car r i er . ' "  I d.  ( quot i ng 

Wi s.  St at .  § 102. 03( 2) ( 1973- 74) ) .   The cour t  t hen l i s t ed t he 

Wi s.  St at .  § 102. 03( 1) ( 1973- 74)  condi t i ons t hat  had t o exi st  t o 

make t he wor ker ' s compensat i on r emedy excl usi ve:  

" ( 1)  Li abi l i t y  under  t hi s chapt er  shal l  exi st  agai nst  
an empl oyer  onl y wher e t he f ol l owi ng condi t i ons 
concur :  

( a)  Wher e t he empl oye sust ai ns an i nj ur y.  

( b)  Wher e,  at  t he t i me of  t he i nj ur y,  bot h t he 
empl oyer  and empl oye ar e subj ect  t o t he pr ovi s i ons of  
t hi s chapt er .  

( c)  1.  Wher e,  at  t he t i me of  t he i nj ur y,  t he 
empl oye i s per f or mi ng ser vi ce gr owi ng out  of  and 
i nci dent al  t o hi s empl oyment .  .  .  .  

( d)  Wher e t he i nj ur y i s not  i nt ent i onal l y sel f -
i nf l i c t ed.  

( e)  Wher e t he acci dent  or  di sease causi ng i nj ur y  
ar i ses out  of  hi s empl oyment . "  

I d.   Det er mi ni ng t hat  t he al l eged bad f ai t h i nj ur y di d not  meet  

t he condi t i ons,  t he cour t  concl uded t hat  t he excl usi v i t y  
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pr ovi s i on f ound i n § 102. 03( 2)  di d not  bar  Col eman' s bad f ai t h 

c l ai m.   I d.  at  623.  

¶100 Beyond si mpl y consi der i ng whet her  Col eman' s al l eged 

bad f ai t h i nj ur y met  t he condi t i ons of  § 102. 03( 1) ,  t he cour t  

consi der ed whet her  ot her  pr ovi s i ons of  Wi s.  St at .  ch.  102 ( 1973-

74)  bar r ed Col eman' s c l ai m.   Speci f i cal l y,  i t  concl uded t hat  

Wi s.  St at .  § 102. 22 ( 1973- 74) ,  whi ch i mposed a penal t y f or  l at e 

payment s,  di d not  bar  Col eman' s c l ai m.   I d.  at  625.   The cour t  

adopt ed t he hol di ng of  ot her  cour t s t hat  " t he st at ut or y penal t y 

f or  i nexcusabl y l at e payment  does not  bar  addi t i onal  r emedi es 

f or  an i nt ent i onal  wr ong goi ng beyond t he mer e l at e payment . "   

I d.  at  626.    

¶101 Af t er  a r evi ew of  ch.  102,  t he cour t  concl uded t hat  

" [ t ] he pl ai nt i f f ' s  c l ai m f or  i nt ent i onal  wr ongdoi ng i s not  

cover ed. "   I d.   At  t he t i me t he cour t  deci ded Col eman,  ch.  102 

l acked any ment i on of  a c l ai m of  bad f ai t h l i ke Col eman' s.   I n 

t he absence of  t he l egi s l at ur e addr essi ng t he cl ai m,  t he newl y 

r ecogni zed t or t  of  bad f ai t h appl i ed.       

B 

¶102 I n 1981 t he l egi s l at ur e r esponded t o t he cour t ' s  

Col eman deci s i on by cr eat i ng Wi s.  St at .  § 102. 18( 1) ( bp) ( 1981-

82) .   Maj or i t y op. ,  ¶75.   When enact ment s of  t he l egi s l at ur e 

conf l i c t  wi t h t he common l aw,  l i ke § 102. 18( 1) ( bp)  di d wi t h 

Col eman,  st at ut es pr evai l .   I n r e Vol unt ar y Assi gnment  of  

Mi l waukee Sheep & Wool  Co.  v.  Al m,  186 Wi s.  320,  323,  202 

N. W. 2d 693 ( 1925) ( st at i ng " wher e t he st at ut e i n any r espect  

changes t he r ul e or  or der  exi st i ng under  t he common l aw,  such 
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pr ovi s i ons must  pr evai l " ) ;  Ci t y of  Madi son v.  DWD,  2002 WI  App 

199,  ¶30,  257 Wi s.  2d 348,  651 N. W. 2d 292.   However ,  f or  a 

st at ut e t o pr evai l ,  t he change must  be cl ear l y expr essed.   

Wi sconsi n Br i dge & I r on Co.  v.  I ndus.  Comm' n,  233 Wi s.  467,  474,  

290 N. W. 2d 199 ( 1940) ;  NBZ,  I nc.  v.  Pi l ar ski ,  185 Wi s.  2d 827,  

836,  520 N. W. 2d 93 ( Ct .  App.  1994) .   When a st at ut e l acks a 

c l ear  expr essi on,  cour t s st r i ct l y const r ue i t .   Br own v.  

Loewenbach,  217 Wi s.  379,  385,  258 N. W.  379 ( 1935) ;  NBZ,  185 

Wi s.  2d at  836.    

¶103 Wi sconsi n St at .  §  102. 18( 1) ( bp)  " speci f i cal l y and 

expl i c i t l y  pr ovi ded an ' excl usi ve r emedy'  i n t he Wor ker ' s 

Compensat i on Act  f or  bad f ai t h c l ai ms agai nst  empl oyer s and 

t hei r  i nsur er s, "  maj or i t y op. ,  ¶75,  i n conf l i c t  wi t h t he cour t ' s 

r ecogni t i on of  t he t or t  of  bad f ai t h i n t he cont ext  of  t he Act .   

Accor di ngl y,  i t  const i t ut es a der ogat i on of  common l aw.   The 

st at ut e suppl ant ed t he t or t  of  bad f ai t h i n t he cont ext  of  

wor ker ' s compensat i on l aw.   Rat her  t han i nj ur ed empl oyees havi ng 

a common- l aw cl ai m t o l i t i gat e i n t he cour t s,  t he l egi s l at ur e 

gr ant ed DWD t he power  t o penal i ze an empl oyer  or  i nsur ance 

car r i er  f or  mal i ce or  bad f ai t h.    

¶104 Whi l e t he Col eman cour t  of  1978 accur at el y st at ed t hat  

" [ t ] he Act  does not  cover  t he al l eged i nj ur y, "  Col eman,  86 

Wi s.  2d at  623,  t he same coul d no l onger  be sai d af t er  t he 

l egi s l at ur e' s cr eat i on of  § 102. 18( 1) ( bp) .   I n cr eat i ng 

§ 102. 18( 1) ( bp) ,  t he l egi s l at ur e spoke on how i t  desi r ed f or  bad 

f ai t h t o be handl ed i n t he cont ext  of  t he Act .   Absent  f ur t her  

act i on by t he l egi s l at ur e,  t he t or t  of  bad f ai t h no l onger  
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appl i ed i n wor ker ' s compensat i on l aw af t er  t he l egi s l at ur e 

enact ed § 102. 18( 1) ( bp) .    

¶105 Cont r ar y t o t he maj or i t y ' s asser t i on,  t hi s case i s not  

l i ke Col eman,  maj or i t y op. ,  ¶79,  due t o t he enact ment  of  

§ 102. 18( 1) ( bp) .   I n Col eman,  t he cour t  coul d st at e t hat  " [ t ] he 

Act  does not  cover  t he al l eged i nj ur y"  of  bad f ai t h.   Col eman,  

86 Wi s.  2d at  623.   Wi t h t he cr eat i on of  § 102. l 8( 1) ( bp) ,  whi ch 

cover s an al l eged i nj ur y of  bad f ai t h,  t he maj or i t y cannot  r el y 

on t he same r at i onal e used i n Col eman.          

C 

¶106 Wi t hi n t en year s of  cr eat i ng 

Wi s.  St at .  § 102. 18( 1) ( bp) ,  t he l egi s l at ur e cr eat ed t he 

Uni nsur ed Empl oyer s Fund ( UEF) .   1989 Wi s.  Act  64,  § 55.   Cour t s  

pr esume t hat  t he l egi s l at ur e act s wi t h f ul l  knowl edge of  

exi st i ng l aws.   E. g.  Pet er s v.  Menar d,  I nc. ,  224 Wi s.  2d 174,  

187,  589 N. W. 2d 395 ( 1999) .   Accor di ngl y,  i t  shoul d be pr esumed 

t hat  t he l egi s l at ur e had a f ul l  under st andi ng of  wor ker ' s 

compensat i on l aw,  i ncl udi ng § 102. 18( 1) ( bp) ,  when i t  enact ed Act  

64.   

¶107 Act  64 made over  45 changes t o Wi s.  St at .  ch.  102.   

1989 Wi s.  Act  64.   One of  t he changes i ncl uded 1989 Wi s.  Act  64,  

§ 37,  whi ch amended Wi s.  St at .  § 102. 18( 1) ( bw) .   Bef or e Act  64,  

§ 102. 18( 1) ( bw) ( 1987- 88)  r ead as f ol l ows:  

I f  an i nsur er  or  sel f - i nsur ed empl oyer  pays 
compensat i on t o an empl oye i n excess of  i t s  l i abi l i t y  
and anot her  i nsur er  i s l i abl e f or  al l  or  par t  of  t he 
excess payment ,  t he depar t ment  may or der  t he i nsur er  
or  sel f - i nsur ed empl oyer  t hat  i s  l i abl e t o r ei mbur se 
t he i nsur er  or  sel f - i nsur ed empl oyer  t hat  made t he 
excess payment .  
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Act  64 made t he f ol l owi ng changes t o § 102. 18( 1) ( bw) :  

I f  an i nsur er  or ,  a sel f - i nsur ed empl oyer  or ,  i f  
appl i cabl e,  t he uni nsur ed empl oyer s f und pays 
compensat i on t o an empl oye i n excess of  i t s  l i abi l i t y  
and anot her  i nsur er  i s l i abl e f or  al l  or  par t  of  t he 
excess payment ,  t he depar t ment  may or der  t he i nsur er  
or  sel f - i nsur ed empl oyer  t hat  i s  l i abl e t o r ei mbur se 
t he i nsur er  or  sel f - i nsur ed empl oyer  t hat  made t he 
excess payment  or ,  i f  appl i cabl e,  t he uni nsur ed 
empl oyer s f und.  

1989 Wi s.  Act  64,  § 37.   The l egi s l at ur e appar ent l y made t he 

pol i cy choi ce t o amend § 102. 18( 1) ( bw)  t o addr ess i t s cr eat i on 

of  t he UEF i n 1989 Wi s.  Act  64,  § 55.       

¶108 One t hi ng t hat  t he l egi s l at ur e di d not  do i n enact i ng 

Act  64 was amend § 102. 18( 1) ( bp) .   See 1989 Wi s.  Act  64.   Even 

t hough t he l egi s l at ur e was cr eat i ng t he UEF,  whi ch woul d put  DWD 

and i t s agent s i n a posi t i on t o pr ocess wor ker ' s compensat i on 

c l ai ms,  i t  di d not  i ncl ude DWD and i t s agent s as par t i es t hat  

coul d be penal i zed f or  act i ng i n bad f ai t h under  

§ 102. 18( 1) ( bp) .   Based on t he amendment  t o § 102. 18( 1) ( bw) ,  t he 

subsect i on i mmedi at el y bel ow § 102. 18( 1) ( bp)  i n t he st at ut es,  

t he l egi s l at ur e seemi ngl y appr ec i at ed t hat  t he cr eat i on of  t he 

UEF woul d have an i mpact  on var i ous par t s of  ch.  102.   Yet ,  t he 

l egi s l at ur e chose not  t o amend § 102. 18( 1) ( bp)  when i t  cr eat ed 

t he UEF.   I t  al so chose not  t o amend § 102. 18( 1) ( bp)  i n t he 

ei ght  l egi s l at i ve sessi ons si nce i t  cr eat ed t he UEF.     

¶109 The l egi s l at ur e i s t he br anch of  gover nment  sui t ed f or  

maki ng such pol i cy deci s i ons.   " ' Publ i c pol i cy on a gi ven 

subj ect  i s  det er mi ned ei t her  by t he const i t ut i on i t sel f  or  by 

st at ut es passed wi t hi n const i t ut i onal  l i mi t at i ons.  .  .  .  When 

act i ng wi t hi n const i t ut i onal  l i mi t at i ons,  t he l egi s l at ur e 
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set t l es and decl ar es t he publ i c pol i cy of  a st at e,  and not  t he 

cour t . ' "   Pr ogr essi ve N.  I ns.  Co.  v.  Romanshek,  2005 WI  67,  ¶60,  

281 Wi s.  2d 300,  697 N. W. 2d 417 ( quot i ng Bor gni s v.  Fal k Co. ,  

147 Wi s.  327,  351,  133 N. W.  209 ( 1911) ) .   " [ W] hen t he 

l egi s l at ur e has act ed,  ' t he j udi c i ar y i s l i mi t ed t o appl y i ng t he 

pol i cy t he l egi s l at ur e has chosen t o enact ,  and may not  i mpose 

i t s own pol i cy choi ces. ' "   I d.  ( quot i ng Fandr ey v.  Am.  Fami l y 

Mut .  I ns.  Co. ,  2004 WI  62,  ¶16,  272 Wi s.  2d 46,  680 N. W. 2d 345) .  

¶110 Based on t he l egi s l at ur e' s der ogat i on of  common l aw 

when i t  cr eat ed § 102. 18( 1) ( bp) ,  i nj ur ed empl oyees al l egi ng bad 

f ai t h ar e bar r ed f r om mai nt ai ni ng a common l aw bad f ai t h c l ai m.   

Based on t he l egi s l at ur e' s deci s i on not  t o amend § 102. 18( 1) ( bp)  

t o i ncl ude DWD and i t s agent s f or  ni ne consecut i ve sessi ons,  DWD 

and i t s agent s ar e not  subj ect  t o a bad f ai t h penal t y.   

Fol l owi ng t he wel l - est abl i shed r ul es about  t he der ogat i on of  

common l aw and t he pr esumpt i on t hat  t he l egi s l at ur e act s wi t h 

f ul l  knowl edge of  t he l aw,  one woul d concl ude t hat  unt i l  t he 

l egi s l at ur e act s t o i ndi cat e ot her wi se,  i nj ur ed empl oyees 

al l egi ng bad f ai t h agai nst  DWD or  i t s agent s ar e l ef t  wi t hout  a 

r emedy.  

I I  

¶111 Af t er  t he l egi s l at ur e r ebuf f ed t hi s cour t ' s  concl usi on 

t hat  t he t or t  of  bad f ai t h shoul d appl y i n t he cont ext  of  

wor ker ' s compensat i on l aw,  i t  sent  a message about  i t s pol i cy 

choi ce.   When t he l egi s l at ur e deci ded not  t o i nc l ude DWD and i t s  

agent s as par t i es subj ect  t o § 102. 18( 1) ( bp)  penal t i es f or  ni ne 

consecut i ve sessi ons,  i t  sent  a message about  i t s pol i cy choi ce.   



No.   2004AP2588. j pw 

 

9 
 

I n spi t e of  t hi s message,  t he cour t  has made i t  own pol i cy 

deci s i on.     

¶112 For  t he f or goi ng r easons,  I  r espect f ul l y di ssent .  
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