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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 r ever si ng a j udgment  

                                                 
1 Lei t i nger  v.  Van Bur en Mgmt . ,  I nc. ,  2006 WI  App 146,  295 

Wi s.  2d 372,  720 N. W. 2d 152.  
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of  t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  Jef f r ey A.  Kr emer s,  

Judge.    

¶2 Joseph Lei t i nger  and Bonni e Lei t i nger ,  hi s wi f e,  and 

Ser vi ces Unl i mi t ed2 ( col l ect i vel y  r ef er r ed t o as Lei t i nger )  sued 

sever al  def endant s,  col l ect i vel y r ef er r ed t o as Acui t y, 3 f or  

damages f r om a per sonal  i nj ur y Joseph Lei t i nger  suf f er ed whi l e 

empl oyed at  a const r uct i on s i t e.   

¶3 The par t i es di sput ed t he r easonabl e val ue of  Joseph 

Lei t i nger ' s medi cal  t r eat ment  i n t hi s per sonal  i nj ur y act i on.   

The heal t h car e pr ovi der  bi l l ed Joseph Lei t i nger  $154, 818. 51 f or  

t he t r eat ment  r ender ed,  but  as a r esul t  of  negot i at ed di scount s 

t he heal t h car e pr ovi der  accept ed $111, 394. 73 f r om Joseph 

Lei t i nger ' s heal t h i nsur ance company.   The di f f er ence bet ween 

t he amount  bi l l ed and t he amount  act ual l y pai d by Lei t i nger ' s 

heal t h i nsur ance company i s $43, 424. 78.   Lei t i nger ' s heal t h 

i nsur ance company pr ot ect ed i t s subr ogat i on r i ght s i n t he 

pr esent  case.   

¶4 The i ssue of  l aw pr esent ed on r evi ew i s whet her ,  i n 

l i ght  of  t he col l at er al  sour ce r ul e,  evi dence of  t he amount  

                                                 
2 Joseph Lei t i nger  i s t he owner  of  and pr ovi des gener al  

cont r act or  ser vi ces t hr ough Ser vi ces Unl i mi t ed.  

3 The def endant s ar e DBar t ,  I nc.  d/ b/ a Bar t henhei er  
Const r uct i on,  I nc.  ( a const r uct i on cont r act or ) ,  Her i t age Mut ual  
I nsur ance Co.  n/ k/ a Acui t y ,  A Mut ual  I nsur ance Company 
( l i abi l i t y  i nsur er  f or  DBar t ,  I nc. ) ,  Van Bur en Management ,  I nc.  
( owner  of  t he pr oper t y upon whi ch Lei t i nger ' s i nj ur y occur r ed) ,  
Amer i can Economy I nsur ance Company ( l i abi l i t y  i nsur er  f or  Van 
Bur en Management ,  I nc. ) ,  and Compcar e Heal t h Ser vi ces I nsur ance 
Cor p.  ( Lei t i nger ' s heal t h i nsur ance company) .   
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act ual l y pai d by a pl ai nt i f f ' s  heal t h i nsur ance company f or  t he 

pl ai nt i f f ' s  medi cal  t r eat ment  i s  admi ssi bl e i n a per sonal  i nj ur y  

act i on f or  t he pur pose of  est abl i shi ng t he r easonabl e val ue of  

t he medi cal  t r eat ment  r ender ed.   

¶5 Lei t i nger  ar gues t hat  t he amount  act ual l y pai d by hi s 

heal t h i nsur ance company f or  hi s medi cal  t r eat ment  i s evi dence 

of  a col l at er al  sour ce payment  and i s t hus i nadmi ssi bl e evi dence 

under  t he col l at er al  sour ce r ul e.   I n cont r ast ,  Acui t y cont ends 

t hat  evi dence of  t he amount  act ual l y pai d by Lei t i nger ' s 

i nsur ance company f or  medi cal  t r eat ment  r ender ed t o Lei t i nger  i s  

admi ssi bl e t o pr ove t he r easonabl e val ue of  t he medi cal  

t r eat ment  i n t hi s per sonal  i nj ur y act i on when t he val ue of  t he 

medi cal  t r eat ment  i s di sput ed.   

¶6 The ci r cui t  cour t  r ul ed t hat  t he evi dence of  t he 

amount  act ual l y pai d f or  t he medi cal  t r eat ment  r ender ed was 

r el evant  t o t he det er mi nat i on of  t he r easonabl e val ue of  t he 

medi cal  t r eat ment  and was t her ef or e admi ssi bl e.   The cour t  of  

appeal s r ever sed t he j udgment  of  t he c i r cui t  cour t ,  concl udi ng 

t hat  t he col l at er al  sour ce r ul e pr ohi bi t s par t i es i n a per sonal  

i nj ur y act i on f r om i nt r oduci ng evi dence of  t he amount  act ual l y  

pai d by t he i nj ur ed per son' s heal t h i nsur ance company,  t hat  i s ,  

a col l at er al  sour ce,  f or  medi cal  t r eat ment  t o pr ove t he 

r easonabl e val ue of  t he t r eat ment .   

¶7 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.   We hol d,  as di d t he cour t  of  appeal s,  

t hat  t he col l at er al  sour ce r ul e pr ohi bi t s par t i es i n a per sonal  

i nj ur y act i on f r om i nt r oduci ng evi dence of  t he amount  act ual l y  
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pai d by t he i nj ur ed per son' s  heal t h i nsur ance company,  a 

col l at er al  sour ce,  f or  medi cal  t r eat ment  r ender ed t o pr ove t he 

r easonabl e val ue of  t he medi cal  t r eat ment .   We t her ef or e r emand 

t hi s cause t o t he c i r cui t  cour t  f or  pr oceedi ngs consi st ent  wi t h 

t hi s deci s i on and t he par t i es '  st i pul at i ons.  

I  

¶8 The f act s i n t hi s case ar e not  i n di sput e f or  pur poses 

of  t hi s r evi ew.   I n August  2001,  Joseph Lei t i nger  was empl oyed 

as a cont r act or  by Van Bur en Management .   Whi l e at  wor k on a 

const r uct i on s i t e oper at ed by DBar t ,  Joseph Lei t i nger  cr ashed 

t hr ough t he f l oor ,  f al l i ng 30 f eet ,  sust ai ni ng ser i ous i nj ur i es.   

Lei t i nger  i ncur r ed ext ensi ve medi cal  expenses,  whi ch wer e pai d 

pr i mar i l y by hi s heal t h i nsur ance company,  Compcar e Heal t h 

Ser vi ces I nsur ance Cor por at i on.    

¶9 Lei t i nger ' s compl ai nt  al l eged negl i gence and saf e 

wor kpl ace vi ol at i ons agai nst  Van Bur en Management ,  DBar t ,  and 

t hei r  l i abi l i t y  i nsur er s.   I n a speci al  ver di ct ,  t he j ur y f ound 

DBar t  67% causal l y negl i gent  and Joseph Lei t i nger  33% causal l y  

negl i gent .   Lei t i nger  was awar ded $596, 881. 68. 4   

¶10 The par t i es '  l i abi l i t y  i s  not  at  i ssue her e.   The sol e 

di sput e i nvol ves t he appr opr i at e amount  Lei t i nger  can r ecover  as 

damages f r om t he t or t f easor  f or  t he cost  of  Lei nt i nger ' s medi cal  

t r eat ment .   I n ot her  wor ds,  what  damages may Lei t i nger  r ecover  

                                                 
4 The j ur y awar d i ncl udes t he r easonabl e val ue of  medi cal  

t r eat ment ,  past  and f ut ur e l oss of  ear ni ng capaci t y,  and past  
and f ut ur e pai n and suf f er i ng.   Onl y t he r easonabl e val ue of  
Lei t i nger ' s medi cal  t r eat ment  i s bef or e t hi s cour t  on r evi ew.   
Acui t y does not  di sput e t he ot her  par t s of  t he j ur y awar d.  
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f r om Acui t y,  t he t or t f easor ' s i nsur ance company,  whi ch agr eed t o 

st and i n t he shoes of  t he t or t f easor  and pay what ever  sums f or  

whi ch t he t or t f easor  was l i abl e?  

¶11 Ref usi ng t o appl y t he col l at er al  sour ce r ul e,  t he 

c i r cui t  cour t  deni ed Lei t i nger ' s mot i on i n l i mi ne t o excl ude 

evi dence of  t he amount  act ual l y pai d by Lei t i nger ' s heal t h 

i nsur ance company f or  hi s medi cal  t r eat ment .   The ci r cui t  cour t  

al l owed t he par t i es t o pr of f er  as evi dence bot h t he amount  

bi l l ed by t he medi cal  ser vi ce pr ovi der  and t he amount  pai d by 

Lei t i nger ' s heal t h i nsur ance company t o pr ove t he r easonabl e 

val ue of  t he medi cal  t r eat ment  r ender ed.   The ci r cui t  cour t  al so 

al l owed t he par t i es t o pr esent  exper t  t est i mony about  t he 

r easonabl e val ue of  t he medi cal  ser vi ces. 5 

¶12 The par t i es st i pul at ed,  f or  pur poses of  t r i al ,  ( 1)  

t hat  t he amount  Lei t i nger ' s heal t h i nsur ance company act ual l y 

pai d f or  t he medi cal  t r eat ment  r ender ed t o Lei t i nger ,  not  t he 

amount  bi l l ed t o Lei t i nger ,  was t he r easonabl e val ue of  t he 

medi cal  t r eat ment ,  and ( 2)  t hat  Lei t i nger  r eser ved t he r i ght  t o 

appeal  t he c i r cui t  cour t  r ul i ng t hat  t he amount  act ual l y pai d by 

hi s heal t h i nsur ance company f or  medi cal  t r eat ment  r ender ed t o 

hi m was admi ssi bl e evi dence of  t he r easonabl e val ue of  t he 

t r eat ment .   As a r esul t  of  t hi s st i pul at i on,  t he j ur y was 

pr esent ed onl y wi t h evi dence of  t he amount  act ual l y pai d f or  t he 

medi cal  t r eat ment  r ender ed.   

                                                 
5 Nei t her  par t y,  however ,  pr esent ed an exper t  wi t ness t o 

t est i f y about  t he r easonabl eness of  t he amount s bi l l ed or  t he 
amount s pai d.  
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¶13 Lei t i nger  was awar ded $111, 394. 73 f or  hi s medi cal  

expenses,  whi ch i s t he amount  Lei t i nger ' s heal t h i nsur ance 

company act ual l y pai d f or  t he medi cal  t r eat ment .  

¶14 Af t er  t he j ur y r et ur ned i t s ver di ct ,  Lei t i nger  r enewed 

hi s mot i on bef or e t he c i r cui t  cour t  t o excl ude evi dence of  t he 

amount  act ual l y pai d f or  hi s medi cal  t r eat ment ,  r el y i ng on t he 

col l at er al  sour ce r ul e.   Speci f i cal l y,  Lei t i nger  r equest ed " an 

or der  by t he [ Ci r cui t ]  Cour t  t o or der  a new t r i al  on t he i ssue 

of  medi cal  bi l l s  wi t h t he Col l at er al  Sour ce Rul e enf or ced;  i . e.  

evi dence of  t he amount  pai d by t he medi cal  i nsur er  excl uded 

pur suant  t o El l swor t h6 and Kauf f man [ s i c] . " 7   

¶15 The ci r cui t  cour t  deni ed Lei t i nger ' s mot i on f or  a new 

t r i al  and af f i r med i t s pr i or  evi dent i ar y r ul i ng.   The ci r cui t  

cour t  r easoned as f ol l ows:   " So,  t he r easonabl e val ue of  t he 

ser vi ces pr ovi ded t o be det er mi ned,  gi ven t hat  t he r easonabl e 

val ue of  t he ser vi ces has t o be det er mi ned by t he j ur y,  seems t o 

me t hat  one t hi ng t hey can consi der  was i n f act  what  was pai d 

and accept ed by t he medi cal  pr ovi der s as a pot ent i al ,  not  

bi ndi ng,  not  f i nal ,  but  a pot ent i al  measur e of  t he r easonabl e 

val ue of  t he ser vi ces. "  

¶16 The par t i es t hen f ur t her  modi f i ed t hei r  st i pul at i on.   

Acui t y agr eed t hat  i f  evi dence of  t he amount  act ual l y pai d by 

Lei t i nger ' s heal t h i nsur ance company i s i nadmi ssi bl e,  t hen t he 

                                                 
6 El l swor t h v.  Schel br ock,  2000 WI  63,  235 Wi s.  2d 678,  611 

N. W. 2d 764.  

7 Kof f man v.  Lei cht f uss,  2001 WI  111,  246 Wi s.  2d 31,  630 
N. W. 2d 201.  
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ent i r e amount  bi l l ed i s t he r easonabl e val ue of  t he medi cal  

t r eat ment  r ender ed.   Thus,  i f  Lei t i nger  wi ns hi s appeal ,  he wi l l  

r ecei ve $43, 424. 78,  whi ch i s t he di f f er ence bet ween t he amount  

bi l l ed by t he medi cal  ser vi ce pr ovi der  and t he amount  act ual l y 

pai d by Lei t i nger ' s heal t h i nsur ance company. 8 

¶17 Rel yi ng on t hi s cour t ' s  r ecent  deci s i on i n Kof f man v.  

Lei cht f uss,  2001 WI  111,  246 Wi s.  2d 31,  630 N. W. 2d 201,  t he 

cour t  of  appeal s concl uded t hat  " t he f act  f i nder  shoul d not  be 

al l owed t o consi der  ' payment s made by out si de sour ces on t he 

pl ai nt i f f ' s  behal f ,  i ncl udi ng i nsur ance payment s. ' " 9  Adher i ng t o 

t he par t i es '  s t i pul at i ons,  t he cour t  of  appeal s added t o 

Lei t i nger ' s j ur y  awar d t he di f f er ence bet ween t he amount  t he 

medi cal  ser vi ce pr ovi der  bi l l ed and t he amount  pai d by 

Lei t i nger ' s heal t h i nsur ance company.  

I I  

¶18 We or di nar i l y  r evi ew a c i r cui t  cour t ' s  r ul i ng on t he 

admi ssi on of  ev i dence t o det er mi ne whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on. 10  A r evi ewi ng cour t  wi l l  

af f i r m a c i r cui t  cour t ' s  exer ci se of  di scr et i on i f  t he c i r cui t  

cour t  appl i ed t he pr oper  st andar d of  l aw and,  usi ng a 

demonst r at ed r at i onal  pr ocess,  r eached a concl usi on t hat  a 

r easonabl e cour t  coul d r each.    
                                                 

8 Acui t y ' s br i ef  asser t s t hat  t he par t i es agr eed t o t hi s 
st i pul at i on t o " st r eaml i ne"  t he t r i al ,  t o save t hei r  c l i ent s 
money,  and t o save t he cour t  t i me.    

9 Lei t i nger ,  295 Wi s.  2d 372,  ¶17.  

10 St at e v.  Mucker hei de,  2007 WI  5,  ¶17,  ___ Wi s.  2d ___,  
725 N. W. 2d 930.  
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¶19 I f  a c i r cui t  cour t  exer ci ses i t s di scr et i on upon an 

er r or  of  l aw,  t he c i r cui t  cour t  has er r oneousl y exer ci sed i t s 

di scr et i on. 11  The quest i on of  l aw embedded i n t he c i r cui t  

cour t ' s  deci s i on t o admi t  t he evi dence at  i ssue i s t he 

i nt er pr et at i on and appl i cat i on of  t he col l at er al  sour ce r ul e.  

Mor e speci f i cal l y,  t he c i r cui t  cour t  was cal l ed upon t o 

det er mi ne whet her ,  as a mat t er  of  l aw,  t he col l at er al  sour ce 

r ul es oper at es t o bar  evi dence of  col l at er al  sour ce payment s i n 

a per sonal  i nj ur y act i on when of f er ed f or  t he pur pose of  

det er mi ni ng t he r easonabl e val ue of  t he medi cal  t r eat ment  

r ender ed.    

¶20 The quest i on pr esent ed i n t he i nst ant  case i s not  

whet her  t he damages ar e t o be l i mi t ed t o or  r educed by t he 

amount  act ual l y pai d f or  medi cal  t r eat ment  r ender ed but  r at her  

whet her ,  i n det er mi ni ng t he r easonabl e val ue of  t he t r eat ment ,  

t he f act - f i nder  may consi der  t he amount  act ual l y pai d by a 

col l at er al  sour ce,  whi ch i n t he pr esent  case i s t he i nj ur ed 

per son' s heal t h i nsur ance company.   Thi s cour t  deci des a 

quest i on of  l aw i ndependent l y of  t he c i r cui t  cour t  and t he cour t  

of  appeal s but  benef i t i ng f r om t hei r  anal yses. 12 

                                                 
11 St at e v.  Hut ni k,  39 Wi s.  2d 754,  763,  159 N. W. 2d 733 

( 1968)  ( " I f  a j udge bases t he exer ci se of  hi s di scr et i on upon an 
er r or  of  l aw,  hi s conduct  i s beyond t he l i mi t s of  di scr et i on. " ) ,  
quot ed i n Kenosha Hosp.  & Med.  Ct r .  v.  Gar ci a,  2004 WI  105,  ¶15,  
274 Wi s.  2d 338,  683 N. W. 2d 425.  

12 Est at e of  Ri l l e v.  Physi c i ans I ns.  Co. ,  2007 WI  36,  ¶39,  
___ Wi s.  2d ___,  728 N. W. 2d 693.  
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I I I  

¶21 The i ssue pr esent ed r equi r es us t o expl or e t hr ee 

ar eas:  ( A)  t he pr oper  measur e of  damages f or  medi cal  t r eat ment  

r ender ed i n a per sonal  i nj ur y act i on;  ( B)  t he col l at er al  sour ce 

r ul e and t he publ i c pol i cy consi der at i ons under l y i ng i t ;  and ( C)  

pr i or  deci s i ons i nt er pr et i ng and appl y i ng t he col l at er al  sour ce 

r ul e.   

A 

¶22 At  i ssue i n t hi s case i s t he appr opr i at e measur e of  

damages Lei t i nger  may r ecover  f or  hi s medi cal  expenses.   We 

exami ne t he t r adi t i onal ,  of t - st at ed r ul e f or  t he measur e of  

damages t o be r ecover ed f or  medi cal  expenses and appl y t hi s r ul e 

i n t he pr esent  case.   

¶23 The pr oper  measur e of  damages f or  medi cal  t r eat ment  

r ender ed i n a per sonal  i nj ur y act i on i s t he r easonabl e val ue of  

t he medi cal  t r eat ment  r easonabl y r equi r ed by t he i nj ur y. 13  The 

cour t  has expl ai ned t hat  " whi l e t he act ual  amount  pai d f or  

medi cal  ser vi ces may r ef l ect  t he r easonabl e val ue of  t he 

t r eat ment  r ender ed,  t he f ocus i s on t he r easonabl e val ue,  not  

t he act ual  char ge.   I n ot her  wor ds,  ' " t hi s i s a r ecover y f or  

t hei r  val ue and not  f or  t he expendi t ur es act ual l y made or  

obl i gat i ons i ncur r ed. " ' " 14  " ' The val ue of  medi cal  ser vi ces made 

                                                 
13 Kof f man,  246 Wi s.  2d 31,  ¶¶25,  27.  I n t hi s case,  t her e i s  

no di sput e r egar di ng t he necessi t y of  Lei t i nger ' s medi cal  
t r eat ment .   At  i ssue i s onl y t he r easonabl e val ue.    

14 Kof f man,  246 Wi s.  2d 31,  ¶27 ( quot i ng McLaughl i n v.  Chi . ,  
Mi l waukee,  St .  Paul  & Paci f i c  R. R.  Co. ,  31 Wi s.  2d 378,  395 
( quot i ng 22 Am.  Jur .  2d Damages § 207 ( 1965) ) ) .  
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necessar y by t he t or t  can or di nar i l y  be r ecover ed al t hough t hey 

have cr eat ed no l i abi l i t y  or  expense t o t he i nj ur ed 

per son .  .  .  . ' " 15  For  t hi s t r adi t i onal  st at ement  of  t he damages 

t o whi ch an i nj ur ed per son i s ent i t l ed f or  necessar y medi cal  

t r eat ment ,  see,  e. g. ,   Kof f man v.  Lei cht f uss,  2001 WI  111,  ¶27,  

246 Wi s.  2d 31,  630 N. W. 2d 201;  Thor eson v.  Mi l waukee & Subur ban 

Tr ansp.  Cor p. ,  56 Wi s.  2d 231,  243,  201 N. W. 2d 745 ( 1972) ;  

McLaughl i n v.  Chi cago,  Mi l waukee,  St .  Paul  & Paci f i c  Ry.  Co. ,  31 

Wi s.  2d 378,  395,  143 N. W. 2d 32 ( 1966)  ( quot i ng 22 Am.  Jur .  2d 

Damages § 207 ( 1965) ) .  

¶24 Thus,  t he f act - f i nder  det er mi nes t he r easonabl e val ue 

of  t he medi cal  t r eat ment  r ender ed,  whi ch i s not  necessar i l y  t he 

amount  act ual l y pai d or  t he amount  bi l l ed f or  t he t r eat ment . 16   

B 

¶25 How t he f act - f i nder  wi l l  eval uat e t he r easonabl e val ue 

of  Lei t i nger ' s medi cal  expenses depends i n par t  on how t he 

                                                                                                                                                             
Wi s JI ——Ci vi l  1756 ( 2007)  st at es t hat  a pl ai nt i f f  shoul d be 

compensat ed f or  " t he sum of  money .  .  .  [ t hat ]  has r easonabl y  
and necessar i l y  been i ncur r ed f r om t he dat e of  t he 
acci dent  .  .  .  f or  t he car e  and t r eat ment  of  t he i nj ur i es 
sust ai ned by ( pl ai nt i f f )  as a r esul t  of  t he acci dent . "    

15 Kof f man,  246 Wi s.  2d at  47 n. 6 ( quot i ng Rest at ement  
( Second)  of  Tor t s § 924 cmt .  f ) .  

The r easonabl e val ue of  t he medi cal  ser vi ces i s j ust  one 
component  of  what  makes t he i nj ur ed pl ai nt i f f  " whol e. "   Ot her  
damages i ncl ude l ost  wages,  f ut ur e l ost  wages,  l oss of  ear ni ng 
capaci t y,  et c.  

16 Kof f man,  246 Wi s.  2d 31,  ¶56 ( quot i ng Thor eson v.  
Mi l waukee & Subur ban Tr ansp.  Co. ,  56 Wi s.  2d 231,  245,  201 
N. W. 2d 745 ( 1971) ) .  
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col l at er al  sour ce r ul e appl i es t o t he val uat i on of  medi cal  

expenses i n t he i nst ant  case.  

¶26 The col l at er al  sour ce r ul e i s a wel l - est abl i shed r ul e 

of  l aw i n Wi sconsi n. 17  Si mpl y put ,  t he col l at er al  sour ce r ul e 

st at es t hat  benef i t s an i nj ur ed per son r ecei ves f r om sour ces 

t hat  have not hi ng t o do wi t h t he t or t f easor  may not  be used t o 

r educe t he t or t f easor ' s l i abi l i t y  t o t he i nj ur ed per son.   I n 

ot her  wor ds,  t he t or t f easor  i s not  gi ven cr edi t  f or  payment s or  

benef i t s conf er r ed upon t he i nj ur ed per son by any per son ot her  

t han t he t or t f easor  or  someone i dent i f i ed wi t h t he t or t f easor  

( such as t he t or t f easor ' s i nsur ance company) .   Thus under  t he 

col l at er al  sour ce r ul e,  as t he phr ase i mpl i es,  a payment  by one 

who i s not  a t or t f easor  ( t hat  i s ,  a payment  col l at er al  t o t he 

t or t f easor )  i s  t r eat ed di f f er ent l y f r om a payment  by t he 

t or t f easor . 18 

                                                 
17 See,  e. g. ,  McLaughl i n v.  Chi . ,  Mi l waukee,  St .  Paul  & 

Paci f i c  Ry.  Co. ,  31 Wi s.  2d 378,  143 N. W. 2d 32 ( 1966) ;  Mer z v.  
Ol d Republ i c I ns.  Co. ,  53 Wi s.  2d 47,  191 N. W. 2d 876 ( 1971) ;  
Thor eson v.  Mi l waukee Subur ban Tr ansp.  Co. ,  56 Wi s.  2d 231,  201 
N. W. 2d 745 ( 1971) .  

18 " A payment  made by a t or t f easor  or  a per son act i ng f or  
hi m t o a per son whom he has i nj ur ed i s cr edi t ed agai nst  hi s t or t  
l i abi l i t y  .  .  .  . "   Rest at ement  ( Second)  of  Tor t s § 920A( 1)  
( 1977) .    
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" Payment s made t o or  benef i t s conf er r ed on t he i nj ur ed 

par t y f r om ot her  sour ces [ t han t he t or t f easor  or  a per son act i ng 
f or  hi m]  ar e not  cr edi t ed agai nst  t he t or t f easor ' s l i abi l i t y ,  
al t hough t hey cover  al l  or  a par t  of  t he har m f or  whi ch t he 
t or t f easor  i s l i abl e. "   Rest at ement  ( Second)  Tor t s § 920A( 2)  
( 1977) .   I n Comment  b at  514,  t he Rest at ement  expl ai ns t hat  
" Payment s made or  benef i t s conf er r ed by ot her  sour ces ar e known 
as col l at er al - sour ce benef i t s.   They do not  have t he ef f ect  of  
r educi ng t he r ecover y agai nst  t he def endant .  .  .  .  [ I ] t  i s  t he 
t or t f easor ' s r esponsi bi l i t y  t o compensat e f or  al l  har m t hat  he 
causes,  not  conf i ned t o t he net  l oss t hat  t he i nj ur ed par t y 
r ecei ves. "    

The gener al  r ul e gover ni ng col l at er al  sour ce benef i t s has 
al so been set  f or t h as f ol l ows:   

[ B] enef i t s r ecei ved by t he pl ai nt i f f  f r om a sour ce 
col l at er al  t o t he def endant  may not  be used t o r educe 
t hat  def endant ' s l i abi l i t y  f or  damages.  

1 Dan B.  Dobbs,  Dobbs Law of  Remedi es:  Damages,  Equi t y,  
Rest i t ut i on § 3. 8( 1)  at  372- 73 ( 2d ed.  1993) .  

The col l at er al  sour ce or  col l at er al  benef i t  r ul e 
deni es t he def endant  any cr edi t  f or  payment s or  
benef i t s conf er r ed upon t he pl ai nt i f f  by any per son 
ot her  t han t he def endant  hi msel f  or  someone i dent i f i ed 
wi t h hi m.   Payment s made by t he pl ai nt i f f ' s  own 
i nsur er ,  or  gr at ui t ous benef i t s conf er r ed by ot her s,  
f or  exampl e,  do not  r educe t he def endant ' s t or t  
l i abi l i t y ,  even t hough t he payment s oper at e t o r educe 
t he pl ai nt i f f ' s  l oss.  

2 Dan B.  Dobbs,  Dobbs Law of  Remedi es:  Damages,  Equi t y,  
Rest i t ut i on § 8. 6( 3)  at  493  ( 2d ed.  1993) .  

2 Dan B.  Dobbs,  The Law of  Tor t s § 380 at  1058 ( 2001) ,  
expl ai ns t he col l at er al  sour ce r ul e as f ol l ows:   

I n many cases,  t he i nj ur ed pl ai nt i f f  r ecei ves some 
compensat i on f or  i nj ur i es f r om sour ces t hat  have 
not hi ng t o do wi t h t he def endant .   The pl ai nt i f f ' s  own 
i nsur ance,  j ob benef i t s,  or  donat i ons by f r i ends may 
al l  oper at e t o r educe t he pl ai nt i f f ' s  l oss.   The 
t r adi t i onal  r ul e i s t hat  compensat i on f r om " col l at er al  
sour ces"  i s none of  t he def endant ' s busi ness and does 
not  go t o r educe t he def endant ' s obl i gat i on t o pay 
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¶27 The col l at er al  sour ce r ul e was f or mal l y adopt ed by 

t hi s cour t  i n 1921 i n Cunni en v.  Super i or  I r on Wor ks,  175 

Wi s.  172,  184 N. W.  767 ( 1921) . 19  We r ecent l y  summar i zed t he 

col l at er al  sour ce r ul e i n Lager st r om v.  Myr t l e Wer t h Hospi t al ,  

2005 WI  124,  285 Wi s.  2d 1,  700 N. W. 2d 201,  as " hel p[ i ng]  

c l ai mant s r ecover  t he ' r easonabl e val ue of  t he medi cal  ser vi ces,  

wi t hout  l i mi t at i on t o t he amount s pai d. ' " 20 

¶28 As a r ul e of  damages,  " t he col l at er al  sour ce r ul e 

deni es a t or t f easor  cr edi t  f or  payment s or  benef i t s conf er r ed 

upon t he pl ai nt i f f  by any per son ot her  t han t he t or t f easor . " 21  

I n ot her  wor ds,  " [ t ] he t or t f easor  who i s l egal l y r esponsi bl e f or  

causi ng i nj ur y i s not  r el i eved of  hi s obl i gat i on t o t he v i ct i m 

si mpl y because t he vi ct i m had t he f or esi ght  t o ar r ange,  or  good 

f or t une t o r ecei ve,  benef i t s f r om a col l at er al  sour ce f or  

                                                                                                                                                             
damages,  ei t her  i n negl i gence or  i n st r i ct  l i abi l i t y 
cases.  

19 I n Cunni en v.  Super i or  I r on Wor ks Co. ,  175 Wi s.  172 
( 1921) ,  t he pl ai nt i f f  was unabl e t o wor k af t er  bei ng i nj ur ed i n 
an aut omobi l e acci dent .   Even t hough he r ecei ved wages t hr ough a 
gover nment - oper at ed vocat i onal  t r ai ni ng pr ogr am,  t he pl ai nt i f f ' s  
damage awar d i ncl uded l ost  ear ni ngs.   On appeal ,  t he supr eme 
cour t  det er mi ned t hat  t he wage payment s wer e not  gr ounds f or  t he 
di mi nut i on of  damages owed by t he t or t f easor .    

20 Lager st r om v.  Myr t l e Wer t h Hosp. ,  2005 WI  124,  ¶56,  285 
Wi s.  2d 1,  700 N. W. 2d 201 ( quot i ng Kof f man,  246 Wi s.  2d 31,  ¶2) .  

21 Lager st r om,  285 Wi s.  2d 1,  ¶32.   See al so Kof f man,  246 
Wi s.  2d 31,  ¶29 ( c i t i ng Payne v.  Bi l co Co. ,  54 Wi s.  2d 424,  433,  
195 N. W. 2d 641 ( 1972)  ( " The col l at er al  sour ce r ul e pr event s any 
payment s made on t he pl ai nt i f f ' s  behal f  or  gr at ui t ous benef i t s  
r ecei ved by t he pl ai nt i f f  f r om i nur i ng t o t he benef i t  of  a 
def endant - t or t f easor . " ) .  
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i nj ur i es and expenses. " 22  Accor di ngl y,  an awar d of  damages 

cannot  be l i mi t ed t o or  r educed by a col l at er al  sour ce payment .  

¶29 The cour t  expl ai ned i n Kof f man v.  Lei chf uss,  2001 WI  

111,  ¶¶43,  45- 46,  246 Wi s.  2d 31,  630 N. W. 2d 201,  t he 

r el at i onshi p bet ween t he r easonabl e val ue of  medi cal  expenses,  

t he r i ght s of  t he i nj ur ed per son t o r ecover y of  t he r easonabl e 

val ue of  t he medi cal  expenses,  and t he subr ogat i on r i ght s of  t he 

i nj ur ed per son' s heal t h i nsur ance company t hat  pai d t he medi cal  

expenses:   " The cr eat i on of  a subr ogat i on i nt er est  i n t he 

i nsur er  does not  vest  t he ent i r et y of  t he medi cal  expense cl ai m 

i n t he i nsur er .   Nor  does i t  ext i ngui sh t he i nsur ed' s r i ght  t o 

r ecover  amount s above and beyond t hose pai d by t he 

i nsur er .  .  .  .  Thus,  r ecover abl e medi cal  expense damages may 

exi st  beyond t hat  of  t he amount  pai d by t he i nsur er ,  and t he 

i nsur ed i s ent i t l ed t o pur sue t hose amount s.  .  .  .   [ T] he 

col l at er al  sour ce r ul e al l ows t he pl ai nt i f f  t o seek r ecover y f or  

t he r easonabl e val ue of  medi cal  ser vi ces wi t hout  consi der at i on 

of  payment s made by t he pl ai nt i f f ' s  i nsur er ;  and .  .  .  t he 

i nsur er ' s subr ogat i on r i ght s ent i t l e i t  t o r ecoup t he amount s i t  

pai d on t he pl ai nt i f f ' s  behal f . " 23  

                                                 
22 El l swor t h,  235 Wi s.  2d 678,  ¶7 n. 7.  

23 The Kof f man case di st i ngui shed Lamber t  v.  Wr ensch,  135 
Wi s.  2d 105,  399 N. W. 2d 369 ( 1987) ,  i n whi ch t he i nsur er  was 
bar r ed f r om pur sui ng i t s subr ogat i on r i ght s.   I n t he pr esent  
case,  Lei t i nger ' s heal t h i nsur ance company pur sued i t s 
subr ogat i on r i ght s.   
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¶30 The col l at er al  sour ce r ul e i s al so a r ul e of  

evi dence. 24  As a r ul e of  evi dence,  t he col l at er al  sour ce r ul e 

gener al l y pr ecl udes i nt r oduct i on of  evi dence r egar di ng benef i t s 

a pl ai nt i f f  obt ai ned f r om sour ces col l at er al  t o t he t or t f easor .   

A l i mi t ed except i on has been r ecogni zed when t he evi dence i s 

of f er ed f or  i mpeachment  pur poses. 25   

¶31 The col l at er al  sour ce r ul e,  as a r ul e of  damages and 

as a r ul e of  evi dence,  i s pr emi sed on cer t ai n pol i cy goal s.   The 

col l at er al  sour ce r ul e i s desi gned t o pr ot ect  pl ai nt i f f s. 26  Thus 

cour t s have al l owed pl ai nt i f f s t o r ecover  t he r easonabl e val ue 

of  medi cal  ser vi ces even when t hose ser vi ces have been pai d f or  

ent i r el y by a col l at er al  sour ce and t he pl ai nt i f f  has made no 

                                                 
24 Fi t zger al d v.  Expr essway Sewer age Const r . ,  I nc. ,  177 F. 3d 

71,  73 ( 1st  Ci r .  1999)  ( " I mpl ement at i on of  t he [ col l at er al  
sour ce r ul e]  gi ves r i se t o an evi dent i ar y anal ogue.   Thi s 
anal ogue cust omar i l y bar s t he i nt r oduct i on of  pr oof  of  
col l at er al  sour ce payment s made t o a pl ai nt i f f . " ) .  

For  cr i t i c i sm of  t he col l at er al  sour ce r ul e as a r ul e of  
evi dence because i t  keeps i nf or mat i on f r om t he f act - f i nder ,  see 
Joel  K.  Jacobsen,  The Col l at er al  Sour ce Rul e and t he Rol e of  t he 
Jur y,  70 Or .  L.  Rev.  523 ( 1991) .    

25 Hack v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  37 Wi s.  2d 1,  10,  
154 N. W. 2d 320 ( 1967) .  

26 2 Dan B.  Dobbs,  Dobbs Law of  Remedi es:  Damages,  Equi t y,  
Rest i t ut i on § 8. 6( 3)  at  495 ( 2d ed.  1993) :  

I n many i nst ances of  t he col l at er al  sour ce r ul e i t  i s  
possi bl e t o ar gue t hat  t he pl ai nt i f f  pai d f or  t he 
benef i t  he i s  now r ecei v i ng and t hat  t he def endant  
ought  not  benef i t  f r om t he pl ai nt i f f ' s  i nvest ment .   
Al ong wi t h t hi s,  i t  i s  sai d t hat  t he col l at er al  sour ce 
r ul e encour ages t he pl ai nt i f f  t o pr ot ect  hi msel f  by 
t he pur chase of  i nsur ance by maki ng sur e he r eaps i t s 
val ue.   
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out - of - pocket  payment s at  al l . 27  The col l at er al  sour ce r ul e 

pr ot ect s pl ai nt i f f s by guar di ng agai nst  t he pot ent i al  mi suse of  

col l at er al  sour ce evi dence t o deny t he pl ai nt i f f  f ul l  r ecover y 

t o whi ch he i s ent i t l ed. 28  

                                                 
27 The El l swor t h cour t ,  235 Wi s.  2d 678,  ¶7,  f i nds suppor t  

f or  t hi s ar gument  as f ar  back as a 1927 case,  Campbel l  v.  
Sut l i f f ,  193 Wi s.  370,  214 N. W.  374 ( 1927) ,  when t he cour t  
r ecogni zed t hat  any benef i t  r esul t i ng f r om t he i nj ur y bel ongs t o 
t he pl ai nt i f f ,  not  t he one whose wr ongf ul  act s caused t he 
i nj ur y.   See al so Rest at ement  ( Second)  of  Tor t s,  § 920A ( 1977) .    

28 See,  e. g. ,  Loncar  v.  Gr ay,  28 P. 3d 928,  933 ( Al aska 2001)  
( " The col l at er al  sour ce r ul e ' excl ud[ es]  evi dence of  ot her  
compensat i on on t he t heor y t hat  such evi dence woul d af f ect  t he 
j ur y ' s j udgment  unf avor abl y t o t he pl ai nt i f f  on t he i ssues of  
l i abi l i t y  and damages. ' " ) ;  Ol ar i u v.  Mar r er o,  549 S. E. 2d 121,  
123 ( Ga.  App.  2001)  ( pr esent at i on t o t he j ur y of  payment  of  
damages by a col l at er al  sour ce i s pr ohi bi t ed) ;  Bl essi ng v.  Boy 
Scout s of  Am. - Hear t  of  Am.  Counci l ,  608 S. W. 2d 484,  489 ( Mo.  
App.  1980)  ( " Evi dence whi ch shows t hat  an i nj ur ed par t y has 
r ecei ved i nsur ance payment s i s pr esumed t o be pr ej udi c i al  upon 
t he concept  t hat  a t or t - f easor  i s not  per mi t t ed t o r ecei ve t he 
benef i t  of  i nsur ance payment s f r om anot her  sour ce.   To per mi t  
such evi dence woul d t end t o deny t o an i nj ur ed par t y r ecover y of  
benef i t s t o whi ch he or  she woul d be ent i t l ed f r om some ot her  
sour ce" ) ;  Pr oct or  v.  Cast el l et t i ,  911 P. 2d 853,  854 ( Nev.  1996)  
( adopt i ng per  se r ul e bar r i ng admi ssi on of  evi dence of  a 
col l at er al  sour ce of  payment  f or  an i nj ur y f or  any pur pose;  
" Ther e i s an ever - pr esent  danger  t hat  t he j ur y wi l l  mi suse t he 
evi dence t o di mi ni sh t he damage awar d. " ) ;  Jur gensen v.  Smi t h,  
611 N. W. 2d 439,  442 ( S. D.  2000)  ( " [ A]  pl ai nt i f f ' s  col l at er al  
sour ce of  i ncome ' cannot  be i nqui r ed i nt o as par t  of  a 
def endant ' s case,  because of  t he danger  t hat  t he j ur y may be 
i ncl i ned t o .  .  .  r educe a damage awar d,  when i t  l ear ns t hat  
pl ai nt i f f ' s  l oss i s ent i r el y or  par t i al l y  cover ed. ' " )  ( quot ed 
sour ce omi t t ed) ;  Radvany v.  Davi s,  551 S. E. 2d 347,  348 ( Va.  
2001)  ( " [ P] ayment s made by a col l at er al  sour ce .  .  .  ar e not  
admi ssi bl e i n evi dence .  .  .  . " ) ;  1 Dan B.  Dobbs,  Dobbs Law of  
Remedi es:  Damages,  Equi t y,  Rest i t ut i on,  § 3. 8( 1)  at  375 ( 2d ed.  
1993)  ( one j ust i f i cat i on advanced f or  t he col l at er al  sour ce r ul e 
i s t hat  " t he i nt r oduct i on of  evi dence t hat  t he pl ai nt i f f  
r ecei ved benef i t s i s i nher ent l y pr ej udi c i al  t o t he pl ai nt i f f " ) .   



No.  2005AP2030   

 

17 
 

¶32 The col l at er al  sour ce r ul e ensur es t hat  t he l i abi l i t y  

of  s i mi l ar l y s i t uat ed def endant s i s not  dependent  on t he 

r el at i ve f or t ui t y of  t he manner  i n whi ch each pl ai nt i f f ' s  

medi cal  expenses ar e f i nanced. 29   

¶33 The col l at er al  sour ce r ul e,  l i ke ot her  t or t  

pr i nci pl es,  al so ai ms at  det er r i ng a t or t f easor ' s negl i gent  

conduct .   Accor di ngl y,  i t  makes t he t or t f easor  f ul l y  r esponsi bl e 

f or  damages caused as a r esul t  of  t or t i ous conduct . 30 

¶34 Al t hough an i nj ur ed per son may exper i ence doubl e 

r ecover y when t he col l at er al  sour ce r ul e i s  appl i ed, 31 one 

                                                                                                                                                             
A mi nor i t y of  cour t s has t aken t he posi t i on t hat  r egar dl ess 

of  t he r easonabl e val ue of  t he medi cal  ser vi ces r ender ed,  t he 
amount  act ual l y  pai d i s admi ssi bl e and gover ns r ecover y of  
damages.   See,  e. g. ,  Moor head v.  Cr ozer  Chest er  Med.  Ct r . ,  765 
A. 2d 786 ( Pa.  2001)  ( r egar dl ess of  r easonabl e val ue,  pl ai nt i f f ' s  
awar d l i mi t ed t o amount  act ual l y pai d f or  medi cal  ser vi ces) ;  
Hani f  v.  Housi ng Aut h. ,  246 Cal .  Rpt r .  192,  195 ( Cal .  App.  1988)  
( pl ai nt i f f  gener al l y ent i t l ed onl y t o amount  act ual l y pai d f or  
medi cal  ser vi ces so l ong as t he amount  i s r easonabl e) .   

29 Kof f man,  246 Wi s.  2d 31,  ¶31.  

30 Lager st r om,  235 Wi s.  2d 678,  ¶7.   See al so 3 The Law of  
Damages i n Wi sconsi n,  § 33. 5 ( 2005) .   I n t he pr esent  case t he 
t or t f easor  i s i nsur ed and Acui t y,  t he i nsur er ,  wi l l  be payi ng 
damages on behal f  of  t he t or t f easor ,  a r esponsi bi l i t y  f or  whi ch 
t he i nsur ance company cont r act ed.   I n some ci r cumst ances i t  may 
be agai nst  publ i c pol i cy t o al l ow a t or t f easor  t o pur chase 
i nsur ance t o cover  a l i abi l i t y .   I n t he pr esent  case,  l i abi l i t y  
i nsur ance i s not  agai nst  publ i c pol i cy.   

31 See Voge v.  Ander son,  181 Wi s.  2d 726,  732,  512 
N. W. 2d 749,  733 ( 1994)  ( al l owi ng an i nj ur ed par t y a doubl e 
r ecover y) .   See al so 2 Dan B.  Dobbs,  Dobbs Law of  Remedi es:  
Damages,  Equi t y,  Rest i t ut i on § 8. 6( 3)  at  493 ( 2d ed.  1993) .    
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r ecover y f r om t he col l at er al  sour ce and a second r ecover y f r om 

t he t or t f easor ,  t he pur pose of  t he col l at er al  sour ce r ul e i s not  

t o pr ovi de t he i nj ur ed per son wi t h a wi ndf al l ,  but  r at her  t o 

pr event  t he t or t f easor  f r om escapi ng l i abi l i t y  because a 

col l at er al  sour ce has compensat ed t he i nj ur ed per son.   The 

i nj ur ed per son,  not  t he t or t f easor ,  benef i t s f r om t he col l at er al  

sour ce. 32 

C 

¶35 Two r ecent  cases,  El l swor t h v.  Schel br ock,  2000 WI  63,  

235 Wi s.  2d 678,  611 N. W. 2d 764,  and Kof f man v.  Lei chf uss,  2001 

WI  111,  246 Wi s.  2d 31,  630 N. W. 2d 201,  r eaf f i r mi ng t he vi t al i t y  

of  t he col l at er al  sour ce r ul e,  gover n t he pr esent  case.  

¶36 I n El l swor t h,  t he pl ai nt i f f  was sever el y i nj ur ed i n an 

aut omobi l e acci dent  and t he Medi cal  Assi st ance pr ogr am pai d 

medi cal  expenses at  an amount  l ess t han bi l l ed.   The t or t f easor  

cont ended t hat  t he col l at er al  sour ce r ul e was i nappl i cabl e t o 

t he f act s of  t he case and t hat  t he pl ai nt i f f ' s  r ecover y f or  

                                                                                                                                                             
Thi s " doubl e r ecover y"  i s of t en an unf ounded f ear .   " The 

col l at er al  sour ce r ul e wor ks i n conj unct i on wi t h subr ogat i on and 
r ei mbur sement .   Pl ai nt i f f s do not  necessar i l y  act ual l y r ecei ve a 
doubl e r ecover y even i f  t hey do col l ect  f ul l y  f r om bot h t he 
t or t f easor  and t he col l at er al  sour ce,  because a col l at er al  
sour ce may have a r i ght  of  subr ogat i on or  r ei mbur sement . "  
Lager st r om,  285 Wi s.  2d 1,  ¶62 ( c i t i ng Dan B.  Dobbs,  Dobbs Law 
of  Remedi es:  Damages,  Equi t y,  Rest i t ut i on § 8. 6 at  496 ( 2d ed.  
1993) ) .  

32 Lager st r om,  285 Wi s.  2d 1,  ¶57 ( i nt er nal  c i t at i ons 
omi t t ed) ;  Voge,  181 Wi s.  2d at  732.   See al so 3 The Law of  
Damages i n Wi sconsi n,  § 33. 5 ( 2005) .   
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medi cal  expenses shoul d be l i mi t ed t o t he amount  pai d by Medi cal  

Assi st ance.  

¶37 Appl y i ng t he col l at er al  sour ce r ul e t o Medi cal  

Assi st ance benef i t s,  t he El l swor t h cour t  hel d t hat  t he awar d f or  

medi cal  damages i s not  l i mi t ed t o t he amount  pai d by t he Medi cal  

Assi st ance pr ogr am. 33  The cour t  decl ar ed t hat  a pl ai nt i f f ' s  

r ecover y f or  medi cal  ser vi ces i s f or  t he r easonabl e val ue of  t he 

ser vi ces,  not  f or  t he expendi t ur es act ual l y made or  t he 

obl i gat i ons i ncur r ed.   

¶38 The El l swor t h cour t  not  onl y addr essed t he damages 

aspect  of  t he col l at er al  sour ce r ul e but  al so expl or ed whet her  

t he amount s pai d by Medi cal  Assi st ance f or  medi cal  ser vi ces wer e 

t he r easonabl e val ue of  t he medi cal  ser vi ces.   The t or t f easor  i n 

El l swor t h ar gued t hat  t he amount  pai d by Medi cal  Assi st ance 

r epr esent ed,  as a mat t er  or  l aw,  t he r easonabl e val ue of  t he 

medi cal  ser vi ces r ender ed t o t he pl ai nt i f f .   The t or t f easor  

                                                 
33 El l swor t h,  235 Wi s.  2d 678,  ¶22.   The El l swor t h cour t  

r eached i t s r ul i ng by anal yzi ng t he pol i cy goal s  under l y i ng t he 
col l at er al  sour ce r ul e.   The cour t  expl ai ned t hat  t he col l at er al  
sour ce r ul e i s desi gned t o det er  negl i gent  conduct ,  a goal  whi ch 
i s achi eved by " pl aci ng t he f ul l  cost  of  t he wr ongf ul  conduct  on 
t he t or t f easor . "  I d. ,  ¶7 ( c i t i ng Am.  St andar d I ns.  Co.  v.  
Cl evel and,  124 Wi s.  2d 258 ( Ct .  App.  1985) ) .   " The t or t f easor  
who i s l egal l y r esponsi bl e f or  causi ng i nj ur y i s not  r el i eved of  
hi s obl i gat i on t o t he v i ct i m si mpl y because t he vi ct i m had t he 
f or esi ght  t o ar r ange,  or  t he good f or t une t o r ecei ve,  benef i t s 
f r om a col l at er al  sour ce f or  i nj ur i es and expenses. "   I d.   The 
cour t  but t r essed i t s r easoni ng by t ur ni ng t o a f undament al  
pr emi se of  t he col l at er al  sour ce r ul e:  I f  any par t y i s t o pr of i t  
by t he payment s made by a col l at er al  sour ce,  t he per son who has 
been i nj ur ed,  not  t he one whose wr ongf ul  act s caused t he i nj ur y,  
shoul d benef i t .   I d.  
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cont ended t hat ,  by st at ut e,  Medi cal  Assi st ance payment s ar e t o 

be " t he cust omar y,  usual  and r easonabl e demand f or  

payment  .  .  .  whi ch does not  exceed t he gener al  l evel  of  char ges 

by ot her s who r ender  such ser vi ce or  car e .  .  .  . " 34  Thr ee 

di ssent i ng j ust i ces i n El l swor t h,  Just i ces Sykes,  Wi l cox,  and 

Cr ooks,  agr eed t hat  t he pr oper  measur e of  damages i s not  what  

woul d have been pai d f or  t he medi cal  ser vi ces ( t he amount  

bi l l ed)  but  what  was act ual l y i ncur r ed i n t he car e and t r eat ment  

of  t he pl ai nt i f f ' s  i nj ur i es ( t he amount  pai d by Medi cal  

Assi st ance) .  The di ssent i ng j ust i ces concl uded t hat  " t he 

pl ai nt i f f ' s  measur e of  damages i n t hi s case i s t hat  whi ch 

Medi cal  Assi st ance pai d and t he medi cal  pr ovi der s accept ed as 

payment  i n f ul l  f or  t he ser vi ces r ender ed. " 35   

¶39 The El l swor t h maj or i t y r ej ect ed t he t or t f easor ' s 

i nvi t at i on t o t r eat  t he amount s pai d by Medi cal  Assi st ance as 

t he r easonabl e val ue of  t he ser vi ces. 36  Cont r ar y t o t he 

di ssent i ng j ust i ces'  v i ew,  t he maj or i t y r ul ed t hat  t he 

r easonabl e val ue of  t he medi cal  ser vi ces was not  l i mi t ed t o or  

di ct at ed by t he amount s pai d by Medi cal  Assi st ance.   The 

El l swor t h cour t  expl ai ned:    

The col l at er al  sour ce r ul e seeks t o pl ace upon t he 
t or t f easor  f ul l  r esponsi bi l i t y  f or  t he l oss he has 
caused.   [ The def endant ]  i s  not  ent i t l ed t o r eap t he 

                                                 
34 El l swor t h,  235 Wi s.  2d 678,  ¶16 ( quot i ng Wi s.  St at .  

§ 49. 43( 1) ) .  

35 El l swor t h,  235 Wi s.  2d 678,  ¶31  ( Sykes,  J. ,  di ssent i ng) .  

36 I d. ,  ¶16.  
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benef i t  of  El l swor t h' s el i gi bi l i t y  f or  publ i c 
assi st ance or  f r om t he gover nment ' s economi c c l out  i n 
t he heal t h car e mar ket  pl ace.   The r ei mbur sement  r at e 
t hat  i s  est abl i shed by t he st at e f or  heal t h car e 
pr ovi der s par t i c i pat i ng i n t he Medi cal  Assi st ance 
pr ogr am i s not  di sposi t i ve.   El l swor t h,  as t he par t y 
c l ai mi ng damages,  car r i es t he bur den t o pr ove her  
medi cal  expenses t o a r easonabl e cer t ai nt y,  by t he 
gr eat er  wei ght  of  cr edi bl e evi dence. 37   

They caut i oned,  however ,  i n an f oot not e t hat  " [ w] e not e,  as di d 

t he cour t  of  appeal s,  t hat  we ar e not  addr essi ng t he si t uat i on 

wher e a pr ovi der  of  medi cal  ser vi ces char ges l ess as par t  of  an 

agr eement  t o act  as t he excl usi ve pr ovi der  of  t r eat ment  as par t  

of  a managed car e pl an. " 38  

¶40 Just i ce Pr osser ,  a member  of  t he El l swor t h maj or i t y,  

expl ai ned t he El l swor t h deci s i on i n a di ssent  i n a subsequent  

case as f ol l ows:   " The El l swor t h maj or i t y hel d t hat  t he 

pl ai nt i f f  was ent i t l ed t o r ecover  t he hi gher  amount ,  whi l e t he 

di ssent  concl uded t hat  t he ext r a $250, 000 r ef l ect ed ' what  t he 

hi ghest  payor  woul d have pai d f or  t he same medi cal  ser vi ces, '  

and t hus yi el ded an unj ust i f i ed wi ndf al l  f or  t he pl ai nt i f f . " 39 

¶41 One year  l at er  i n Kof f man,  t he cour t  was agai n f aced 

wi t h a quest i on about  t he pr oper  appl i cat i on of  t he col l at er al  

sour ce r ul e i n det er mi ni ng damages f or  medi cal  ser vi ces r ender ed 

i n a per sonal  i nj ur y act i on.    

                                                 
37 I d. ,  ¶17.  

38 I d. ,  ¶6 n. 1.  

39 Lager st r om,  285 Wi s.  2d 1,  ¶130 ( Pr osser ,  J. ,  
di ssent i ng) .  
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¶42 The pl ai nt i f f  i n Kof f man was sever el y i nj ur ed i n an 

aut omobi l e acci dent  and r equi r ed ext ensi ve medi cal  car e,  t he 

cost  of  whi ch was pai d pr i mar i l y by t he pl ai nt i f f ' s  i nsur ance 

company.   The amount  bi l l ed f or  t he medi cal  t r eat ment  was 

$187, 931. 78,  but  because of  " cer t ai n cont r act ual  r el at i onshi ps 

wi t h t he pl ai nt i f f ' s  heal t h car e pr ovi der s,  [ t he pl ai nt i f f ' s 

i nsur ance company]  r ecei ved t he benef i t  of  r educed ' cont r act ed 

r at es'  and was abl e t o sat i sf y i t s l i abi l i t y  f or  t he amount s 

bi l l ed by t he pr ovi der s wi t h t ot al  payment s of  $62, 324. 00. " 40 

¶43 The par t i es st i pul at ed t hat  t he r easonabl e val ue of  

t he medi cal  ser vi ces was t he amount  bi l l ed by t he heal t h car e 

pr ovi der s.  The t or t f easor  never t hel ess ar gued t hat  t he 

pl ai nt i f f ' s  r ecover y was l i mi t ed,  as a mat t er  of  l aw,  t o t he 

amount s pai d f or  t he medi cal  t r eat ment .   Agr eei ng wi t h t he 

t or t f easor ,  t he c i r cui t  cour t  r educed t he j ur y ' s  medi cal  expense 

damage awar d t o t he amount  act ual l y pai d.  

¶44 The Kof f man cour t  exami ned t he i mpl i cat i ons of  t he 

heal t h car e syst em i n whi ch an i nsur er ' s l i abi l i t y  f or  medi cal  

expenses bi l l ed t o an i nsur ed i s of t en sat i sf i ed at  di scount ed 

r at es,  wi t h t he r emai nder  wr i t t en of f  by t he heal t h car e 

pr ovi der . 41  The Kof f man cour t  r easoned t hat  t he col l at er al  

sour ce r ul e i s  speci f i cal l y desi gned t o pr event  a di scount  

r ecei ved by a pl ai nt i f f ' s  i nsur ance company f r om af f ect i ng t he 

pl ai nt i f f ' s  r ecover y of  t he r easonabl e val ue of  medi cal  ser vi ces 

                                                 
40 Kof f man,  246 Wi s.  2d 31,  ¶4.  

41 I d. ,  ¶¶21- 22.  
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r ender ed. 42  I t  concl uded t hat  t he r educed r at es t he pl ai nt i f f ' s  

heal t h i nsur ance company negot i at ed wi t h t he heal t h car e 

pr ovi der  di d not  j ust i f y an except i on t o t he col l at er al  sour ce 

r ul e.   Rat her ,  t he col l at er al  sour ce r ul e al l ows t he pl ai nt i f f  

t o seek r ecover y of  t he r easonabl e val ue of  medi cal  ser vi ces 

wi t hout  consi der at i on of  gr at ui t ous medi cal  ser v i ces r ender ed or  

payment s made by out si de sour ces on t he pl ai nt i f f ' s  behal f ,  even 

when made at  r educed r at es.    

¶45 The Kof f man cour t  expl ai ned as f ol l ows:   

Wher e t he pl ai nt i f f ' s  heal t h car e pr ovi der s set t l e t he 
pl ai nt i f f ' s  medi cal  bi l l s  wi t h t he pl ai nt i f f ' s  i nsur er  
at  r educed r at es,  t he col l at er al  sour ce r ul e di ct at es 
t hat  t he def endant - t or t f easor  not  r ecei ve t he benef i t  
of  t he wr i t t en- of f  amount s.  The benef i t  of  t he r educed 
payment s i nur es sol el y t o t he pl ai nt i f f .  

.  .  .  .  

Despi t e t he var i ous i nsur ance ar r angement s t hat  exi st  
i n each case,  t he f act or  cont r ol l i ng a def endant ' s 
l i abi l i t y  f or  medi cal  expense i s t he r easonabl e val ue 
of  t he t r eat ment  r ender ed. 43   

¶46 The Kof f man cour t  r eached t he f ol l owi ng concl usi ons:  

1.   " [ T] he pl ai nt i f f  i s  ent i t l ed t o seek r ecover y of  
t he r easonabl e val ue of  t he medi cal  ser vi ces,  wi t hout  
l i mi t at i on t o t he amount s pai d. " 44   

                                                 
42 I d. ,  ¶32.  

43 I d. ,  ¶¶30- 31 ( f oot not es and ci t at i ons omi t t ed) .  

The Kof f man cour t  al l uded t hat  t her e mi ght  be si t uat i ons,  
l i ke i mpeachment ,  wher e t hi s t ype of  col l at er al  sour ce evi dence 
may be admi ssi bl e,  but  di d not  answer  t hi s quest i on.   Kof f man,  
246 Wi s.  2d 31,  ¶52 n. 10.  

44 Kof f man,  246 Wi s.  2d 31,  ¶2.  



No.  2005AP2030   

 

24 
 

2.   The col l at er al  sour ce r ul e " r ender s i r r el evant  t he 
amount s of  t he col l at er al  sour ce payment s .  .  .  and 
pr ecl udes a r educt i on i n medi cal  expense damages based 
on t hose payment s. " 45  

3.   Li mi t i ng medi cal  expense damages t o t he amount s 
act ual l y pai d " i s cont r ar y t o t he r ul e of  val uat i on of  
medi cal  expense damages,  t he col l at er al  sour ce r ul e,  
and pr i nci pl es of  subr ogat i on .  .  .  . " 46   

4.   " Appl y i ng t he col l at er al  sour ce r ul e t o payment s 
t hat  have been r educed by cont r act ual  
ar r angement s .  .  .  assur es t hat  t he l i abi l i t y  of  
s i mi l ar l y s i t uat ed def endant s i s not  dependent  on t he 
r el at i ve f or t ui t y of  t he manner  i n whi ch each 
pl ai nt i f f ' s  medi cal  expenses ar e f i nanced. " 47  

¶47 Most  i mpor t ant  t o our  r evi ew i n t he i nst ant  case,  t he 

Kof f man cour t  st at ed t hat  evi dence of  t he amount s act ual l y pai d 

by t he pl ai nt i f f ' s  heal t h car e i nsur ance company i s i nadmi ssi bl e 

i n t he absence of  a separ at e basi s f or  t he r el evance of  t hi s 

col l at er al  sour ce evi dence. 48   

¶48 The El l swor t h and Kof f man deci s i ons l eave no doubt  

t hat  t he t or t f easor  i s not  t o benef i t  f r om t he f act  t hat  t he 

medi cal  ser vi ces pr ovi der  was pai d l ess by a col l at er al  sour ce 

t han t he amount  bi l l ed.   I f  evi dence of  t he col l at er al  sour ce 

payment s wer e admi ssi bl e,  even f or  consi der at i on of  t he 

r easonabl e val ue of  t he medi cal  t r eat ment  r ender ed,  a 

pl ai nt i f f ' s  r ecover y of  medi cal  expenses woul d be af f ect ed by 

t he amount  act ual l y pai d by a col l at er al  sour ce f or  medi cal  

                                                 
45 I d. ,  ¶32.  

46 I d. ,  ¶47.  

47 I d. ,  ¶31.  

48 I d. ,  ¶52.  
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ser vi ces.  Such a " l i mi t at i on"  on t he pl ai nt i f f ' s  damages 

cont r avenes t he vi ew of  t he col l at er al  sour ce r ul e st at ed i n 

El l swor t h and Kof f man.    

¶49 Acui t y of f er s sever al  ar gument s why t he i nst ant  case 

does not  i nvol ve t he col l at er al  sour ce r ul e and why El l swor t h 

and Kof f man ar e i napposi t e.   None of  t he ar gument s i s 

per suasi ve.  

¶50 Fi r st ,  Acui t y cont ends t hat  El l swor t h and Kof f man ar e 

i napposi t e because i n t hose cases no quest i on was r ai sed about  

t he r easonabl e val ue of  t he medi cal  t r eat ment  r ender ed.   

Accor di ng t o Acui t y,  i n El l swor t h and Kof f man,  t he cour t  appl i ed 

t he col l at er al  sour ce r ul e t o t he ul t i mat e awar d of  damages,  not  

t o t he quest i on of  t he r easonabl e val ue of  t he medi cal  

t r eat ment .   Acui t y i s wr ong t o concl ude t hat  t he r ul e 

est abl i shed i n t hose cases does not  ext end t o t he pr esent  case.  

¶51 Our  hol di ngs and di scussi ons i n El l swor t h and Kof f man 

set  f or t h a pr oposi t i on of  l aw t hat  appl i es t o t he pr esent  case:  

A pl ai nt i f f  i n a per sonal  i nj ur y  t or t  act i on i s  ent i t l ed t o seek 

r ecover y of  t he r easonabl e val ue of  medi cal  t r eat ment  wi t hout  

l i mi t at i on t o t he amount  pai d by a col l at er al  sour ce f or  t he 

medi cal  t r eat ment .  

¶52 Second,  Acui t y ar gues t hat  because i t  seeks t o 

i nt r oduce as evi dence onl y t he amount  act ual l y pai d f or  medi cal  

t r eat ment ,  and not  t he sour ce of  t hese compr omi sed payment s,  and 

does not  seek t o r educe damages by t he amount  of  t he col l at er al  

sour ce payment s,  i t  i s  doi ng no vi ol ence ei t her  t o t he 

col l at er al  sour ce r ul e or  t o El l swor t h and Kof f man.   The Sout h 
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Car ol i na Supr eme Cour t  eval uat ed an ar gument  s i mi l ar  t o 

Acui t y ' s.   The cour t  decl ar ed t hat  " [ w] hi l e f aci al l y appeal i ng,  

t hi s ar gument  i gnor es t he r eal i t y t hat  unexpl ai ned,  t he 

compr omi sed payment s woul d i n f act  conf use t he j ur y.   

Conver sel y,  any at t empt s on t he par t  of  t he pl ai nt i f f  t o expl ai n 

t he compr omi sed payment  woul d necessar i l y  l ead t o t he exi st ence 

of  a col l at er al  sour ce. " 49  The Sout h Car ol i na Supr eme Cour t  hel d 

t hat  t he col l at er al  sour ce r ul e i s di r ect l y i mpl i cat ed and t hat  

a par t y cannot  i nt r oduce evi dence of  t he act ual  payment  by a 

col l at er al  sour ce t o chal l enge t he r easonabl eness of  t he 

pl ai nt i f f ' s  medi cal  expenses.  

¶53 Al t hough cl ai mi ng t hat  t he evi dence assi st s t he f act -

f i nder  i n det er mi ni ng t he r easonabl e val ue of  t he medi cal  

t r eat ment  and does not  l i mi t  or  r educe t he damages,  Acui t y,  i n 

essence,  i s seeki ng t o do i ndi r ect l y what  i t  cannot  do di r ect l y,  

t hat  i s ,  i t  i s  seeki ng t o l i mi t  Lei t i nger ' s awar d f or  expenses 

f or  medi cal  t r eat ment  by i nt r oduci ng evi dence t hat  payment  was 

made by a col l at er al  sour ce.   Acui t y i gnor es t he f act  t hat  t he 

col l at er al  sour ce r ul e pr ot ect s  agai nst  t he " ever - pr esent  danger  

t hat  t he j ur y wi l l  mi suse t he ev i dence [ of  col l at er al  payment s]  

t o di mi ni sh t he damage awar d. " 50  Acui t y i s t r y i ng t o c i r cumvent  

t he col l at er al  sour ce r ul e.  

¶54 The col l at er al  sour ce r ul e pr event s t he f act - f i nder  

f r om l ear ni ng about  col l at er al  sour ce payment s,  even when 

                                                 
49 Covi ngt on v.  Geor ge,  597 S. E. 2d 142,  144- 45 ( S. C.  2004) .    

50 Pr oct or  v.  Cast el l et t i ,  911 P. 2d 853,  854 ( Nev.  1996) .    
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of f er ed supposedl y t o assi st  t he j ur y i n det er mi ni ng t he 

r easonabl e val ue of  t he medi cal  t r eat ment  r ender ed,  so t hat  t he 

exi st ence of  col l at er al  sour ce payment s wi l l  not  i nf l uence t he 

f act - f i nder . 51 

¶55 Thi r d,  Acui t y nar r owl y f ocuses on par agr aph 52 i n t he 

Kof f man deci s i on,  ar gui ng t hat  t he cour t  r ecogni zed t hat  t he 

amount  act ual l y pai d by a t hi r d par t y i s a r el evant  f act or  i n 

cal cul at i ng t he r easonabl e val ue of  medi cal  ser vi ces.  

¶56 Par agr aph 52 of  t he Kof f man deci s i on st at es as 

f ol l ows:  

Her e,  t he evi dence of  t he amount s pai d by t he 
pl ai nt i f f ' s  i nsur er s was i nadmi ssi bl e.   As a 
consequence of  t he par t i es '  st i pul at i on t o t he 
r easonabl eness of  amount s bi l l ed by t he heal t h car e 
pr ovi der s,  t he sol e i ssue f or  t he j ur y t o det er mi ne 
was t he amount  of  medi cal  expense damages caused by 
t he def endant s '  negl i gence.   The amount s pai d by t he 
pl ai nt i f f  and hi s i nsur er s wer e i r r el evant  t o t he 
det er mi nat i on of  t he causal  l i nk bet ween t he t r eat ment  
and t he i nj ur y.   I n t he absence of  a separ at e basi s 
f or  t he r el evance of  t hi s col l at er al  sour ce evi dence,  
evi dence of  such payment s shoul d have been deemed 
i nadmi ssi bl e. 52   

An accompanyi ng f oot not e r eads as f ol l ows:  " Because t he 

r easonabl eness of  t he amount s bi l l ed by t he pl ai nt i f f ' s  heal t h 

car e pr ovi der s was t he subj ect  of  t he par t i es '  st i pul at i on,  i t  

cannot  be sai d t hat  t he def endant ' s pr esent at i on of  t hi s  

                                                 
51 " The ent i r e t heor y of  t he col l at er al  sour ce r ul e i s t o 

keep t he j ur y f r om l ear ni ng anyt hi ng about  t he col l at er al  i ncome 
so t hat  i t  wi l l  not  i nf l uence t he deci s i on of  t he j ur y. "   Wol f e 
v.  Whi ppl e,  251 N. E. 2d 77,  82 ( I l l .  App.  1969) .    

52 Kof f man,  246 Wi s.  2d 31,  ¶52.  
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evi dence was mat er i al  t o t he val uat i on of  t hose expenses i n t hi s 

case. " 53 

¶57 Acui t y ar gues t hat  par agr aph 52 means t hat  t he 

r easonabl e val ue of  medi cal  ser vi ces i s a separ at e basi s f or  

admi t t i ng evi dence of  t he col l at er al  sour ce payment .   The 

Kof f man cour t  c i t es onl y one case as an except i on t o t he 

col l at er al  sour ce r ul e:   Hack v.  St at e Far m Mut ual  Aut omobi l e 

I nsur ance Co. ,  37 Wi s.  2d 1,  154 N. W. 2d 320 ( 1967) .   I n Hack,  

evi dence of  col l at er al  sour ce payment s was admi ssi bl e t o i mpeach 

t he cr edi bi l i t y  of  t he pl ai nt i f f .   We need not  addr ess whet her  

ot her  except i ons t o t he col l at er al  sour ce r ul e exi st .   We need 

onl y deci de,  and do deci de,  t hat  Kof f man does not  suppor t  an 

except i on t o t he col l at er al  sour ce r ul e when t he evi dence i s 

used t o det er mi ne t he r easonabl e val ue of  t he medi cal  t r eat ment .   

¶58 The Kof f man cour t  di d not  hol d i n t hi s passage t hat  

col l at er al  sour ce evi dence i s  admi ssi bl e f or  val uat i on pur poses.   

The Kof f man cour t  was si mpl y acknowl edgi ng t hat  under  t he 

c i r cumst ances of  t he case i n whi ch t he par t i es st i pul at ed t hat  

t he amount  bi l l ed was t he r easonabl e val ue of  t he medi cal  

t r eat ment ,  no one coul d ar gue t hat  t he amount  act ual l y pai d was 

admi ssi bl e t o pr ove t he r easonabl e val ue.  

¶59 The sol e pur pose of  Acui t y ' s pr esent at i on of  t he 

evi dence of  t he amount  act ual l y pai d by a col l at er al  sour ce i s 

t o r educe t he awar d f or  medi cal  expenses t o t hi s payment ,  a 

r esul t  t hat  i s  exact l y what  t he Kof f man cour t  sai d t he 

                                                 
53 I d. ,  ¶52 n. 10 
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col l at er al  sour ce r ul e i s desi gned t o combat . 54  Acui t y at t empt s 

t o ext r apol at e t oo much f r om par agr aph 52 i n Kof f man.   The 

passage upon whi ch Acui t y r el i es cannot  be r ead t o over r ul e t he 

c l ear  hol di ng of  Kof f man.  

¶60 Four t h,  Acui t y at t empt s t o di st i l l  f r om par agr aph 27 

i n t he Kof f man deci s i on t he r ul e t hat  t he act ual  amount  pai d by 

a col l at er al  sour ce i s admi ssi bl e f or  t he pur pose of  det er mi ni ng 

t he r easonabl e val ue of  medi cal  ser vi ces.   I n par agr aph 27,  t he 

Kof f man cour t  st at ed as f ol l ows:  

I n Wi sconsi n,  a pl ai nt i f f  who has been i nj ur ed by t he 
t or t i ous conduct  of  anot her  may r ecover  t he r easonabl e 
val ue of  medi cal  ser vi ces r ender ed.  .  .  .  [ W] e [ have]  
expl ai ned t hat  whi l e t he act ual  amount  pai d f or  
medi cal  ser vi ces may r ef l ect  t he r easonabl e val ue of  
t he t r eat ment  r ender ed,  t he f ocus i s on t he r easonabl e 
val ue,  not  t he act ual  char ge. 55 

¶61 Once agai n,  we di sagr ee wi t h Acui t y ' s i nt er pr et at i on 

of  Kof f man.   Thi s passage i s si l ent  about  t he ef f ect  of  t he 

col l at er al  sour ce r ul e.   I n t he quot ed passage,  t he Kof f man 

cour t  el uci dat ed t he wel l - accept ed st andar d f or  val uat i on of  

medi cal  ser vi ces.    

¶62 Acui t y r eads t oo much i nt o t hi s  i sol at ed passage and 

r eads i t  out  of  cont ext ,  i gnor i ng t he over al l  pr emi se of  

Kof f man:   t he col l at er al  sour ce r ul e oper at es t o ensur e t hat  a 

pl ai nt i f f  may r ecover  t he r easonabl e val ue of  medi cal  ser vi ces 

                                                 
54 I d. ,  ¶53.   

55 I d. ,  ¶27 ( emphasi s added) .  
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r ender ed wi t hout  bei ng l i mi t ed t o t he amount  act ual l y pai d by a 

col l at er al  sour ce.    

¶63 Fi f t h,  Acui t y ar gues t hat  even i f  t he col l at er al  

sour ce r ul e bar s i nt r oduct i on of  evi dence of  amount s act ual l y 

pai d f or  medi cal  ser vi ces,  t hi s cour t  modi f i ed t he col l at er al  

sour ce r ul e i n Lager st r om t o per mi t  i nt r oduct i on of  evi dence of  

col l at er al  sour ce payment s.    

¶64 I n Lager st r om,  t he cour t  consi der ed t he admi ssi bi l i t y  

of  col l at er al  sour ce payment s i n a medi cal  mal pr act i ce act i on 

gover ned by Wi s.  St at .  § 893. 55( 7)  ( 2001- 02) . 56  Thi s st at ut e 

expl i c i t l y  al l ows evi dence of  col l at er al  sour ce payment s t o be 

i nt r oduced i n medi cal  mal pr act i ce act i ons but  f ai l s  t o st at e t he 

pur pose f or  whi ch t he evi dence may be admi t t ed.   Af t er  r evi ewi ng 

t he st at ut or y t ext ,  i t s  l egi s l at i ve hi st or y,  i t s  l egi s l at i ve 

goal ,  and common- l aw concept s,  t he Lager st r om cour t  concl uded 

t hat  t he st at ut e r equi r es t hat  t he f act - f i nder  be i nst r uct ed 

t hat  i t  may consi der  t he col l at er al  sour ce payment s i n 

det er mi ni ng t he r easonabl e val ue of  medi cal  ser vi ces,  but  must  

                                                 
56 Wi sconsi n St at .  § 893. 55( 7)  ( 2001- 02)  pr ovi des i n 

per t i nent  par t :  

Evi dence of  any compensat i on f or  bodi l y i nj ur y 
r ecei ved f r om sour ces ot her  t han t he def endant  t o 
compensat e t he c l ai mant  f or  t he i nj ur y i s admi ssi bl e 
i n an act i on t o r ecover  damages f or  medi cal  
mal pr act i ce.   Thi s sect i on does not  l i mi t  t he 
subst ant i ve or  pr ocedur al  r i ght s of  per sons who have 
cl ai ms based upon subr ogat i on.  

Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2001- 02 
ver si on unl ess ot her wi se not ed.  
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not  r educe t he r easonabl e val ue of  medi cal  ser vi ces by t he 

amount  of  t he col l at er al  sour ce payment s. 57  The cour t  al so 

r easoned t hat  i f  evi dence of  t he col l at er al  sour ce payment s i s 

pr esent ed t o t he f act - f i nder ,  t hen t he par t i es must  be al l owed 

t o f ur ni sh t he j ur y wi t h evi dence of  any obl i gat i ons of  

subr ogat i on or  r ei mbur sement . 58 

¶65 Acui t y r el i es on Lager st r om t o concl ude t hat  evi dence 

of  t he amount  act ual l y pai d by an i nsur ance company i s r el evant  

and admi ssi bl e evi dence and accor di ngl y t hat  " evi dence of  

col l at er al  sour ce payment s may be used by t he j ur y t o det er mi ne 

t he r easonabl e val ue of  medi cal  ser vi ces. " 59  Acui t y ' s ar gument s 

ar e of f  t he mar k.   Lager st r om cannot  be r ead so br oadl y as t o 

appl y t o t he f act s of  t hi s case.  

¶66 The cour t  i n Lager st r om obser ved t hat  Wi s.  St at .  

§ 893. 55( 7)  di d not  abr ogat e t he col l at er al  sour ce r ul e.   

Rat her ,  t he st at ut e was a modi f i cat i on of  t he r ul es of  evi dence 

i n medi cal  mal pr act i ce cases. 60  At t or neys Webst er  A.  Har t  and 

St ephani e L.  Fi nn i n 3 The Law of  Damages i n Wi sconsi n § 33. 6 

( 2005)  pr oper l y summar i ze t he i mpact  of  Wi s.  St at .  § 893. 55( 7)  

                                                 
57 Lager st r om,  285 Wi s.  2d 1,  ¶5.  

58 I d.  

59 I d.  

60 The Lager st r om cour t  expl ai ned t hat  " [ w] e concl ude t hat  
t he t ext  of  § 893. 55( 7)  expl i c i t l y  al l ows evi dence of  col l at er al  
sour ce payment s t o be i nt r oduced i n medi cal  mal pr act i ce 
act i ons. "  285 Wi s.  2d 1,  ¶74 ( emphasi s added) .   Medi cal  
mal pr act i ce act i ons ar e a speci al  t ype of  t or t  act i on gover ned 
by Wi s.  St at .  ch.  655.  
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by st at i ng t hat ,  " but  f or "  t he exi st ence of  sect i on 893. 55( 7) ,  

t he col l at er al  sour ce r ul e woul d pr ohi bi t  j ur i es f r om hear i ng 

evi dence of  t he amount s r ecei ved f r om ot her  sour ces.    

¶67 Si xt h,  Acui t y ar gues t hat  t he amount s bi l l ed by heal t h 

car e pr ovi der s ar e " f ant asy, "  " ar bi t r ar y, "  and " r andom"  f i gur es 

t hat  have no cor r el at i on t o t he r easonabl e val ue of  t he medi cal  

ser vi ces act ual l y pr ovi ded.   Acui t y i nsi st s t hat  t he " r eal i t y 

r at e, "  t hat  i s ,  t he amount  act ual l y pai d,  i s  t he t r ue measur e of  

t he r easonabl e val ue of  t he medi cal  ser vi ces t o be consi der ed by 

t he f act - f i nder  i n det er mi ni ng t he r easonabl e val ue of  medi cal  

ser vi ces r ender ed. 61 

¶68 Acui t y may be cor r ect  t hat  a s i gni f i cant  di f f er ence 

f r equent l y exi st s bet ween t he amount  bi l l ed and t he amount  

act ual l y pai d f or  medi cal  ser vi ces.   The amount  act ual l y pai d 

f or  medi cal  ser vi ces may i ncl ude subst ant i al  " di scount s, "  as 

i l l ust r at ed her e and i n Kof f man.   The Kof f man cour t  r evi ewed 

f act or s t hat  cont r i but e t o t he di scount ed amount s t hat  heal t h 

i nsur ance compani es pay f or  medi cal  ser vi ces,  such as vol ume and 

                                                 
61 As suppor t  f or  t hi s not i on of  " f ant asy r at es, "  Acui t y 

poi nt s t o Dor r  v.  Sacr ed Hear t  Hospi t al ,  228 Wi s.  2d 429,  597 
N. W. 2d 462 ( Ct .  App.  1999) .   The Dor r  case demonst r at es t hat  
HMOs and heal t h i nsur ance pr ov i der s ar e abl e t o cont r act  f or  
di scount ed ser vi ces,  ar r angi ng benef i t s f or  t hei r  subscr i ber s at  
a r educed r at e.   I n Dor r ,  t he par t i es est abl i shed a cont r act ual  
r el at i onshi p t hat  was bi ndi ng under  t he l aw.   Because t he 
hospi t al  v i ol at ed t he t er ms of  t hi s ar r angement ,  t he cour t  of  
appeal s hel d t hat  t he hospi t al  was l i abl e f or  conver si on and 
t or t i ous i nt er f er ence wi t h t he pat i ent s '  heal t h i nsur ance 
cont r act .  
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guar ant eed payment .   We r ecogni zed t he sour ces of  t hese 

" di scount s"  i n Kof f man as f ol l ows:   

The moder n heal t h car e syst em empl oys a myr i ad of  
heal t h car e f i nance ar r angement s.   As par t  of  t he 
syst em,  negot i at ed and cont r act ed di scount s bet ween 
heal t h car e pr ovi der s and i nsur er s ar e i ncr easi ngl y 
pr eval ent .   Pur suant  t o t hese agr eement s,  an i nsur er ' s 
l i abi l i t y  f or  t he medi cal  expenses bi l l ed t o i t s 
i nsur ed i s of t en sat i sf i ed at  di scount ed r at es,  wi t h 
t he r emai nder  bei ng " wr i t t en- of f "  by t he heal t h car e 
pr ovi der . 62 

 ¶69 Acui t y nonet hel ess asser t s t hat  t he Kof f man cour t  was 

mi st aken i n char act er i z i ng t he di f f er ence bet ween t he amount  

pai d and t he amount  bi l l ed as a " di scount . "   Acui t y expl ai ns 

t hat  r ei mbur sement  r at es ar e not  " di scount s"  and i nst ead ar e 

t ypi cal l y det er mi ned by each heal t h i nsur ance company pur suant  

t o " usual ,  cust omar y,  and r easonabl e char ges or  pr evai l i ng r at es 

i n t he communi t y, "  as r equi r ed by l aw. 63  

 ¶70 We di sagr ee wi t h Acui t y.   The El l swor t h cour t  r ef used 

t o accept  a s i mi l ar  ar gument  made by t he t or t f easor  i n t hat  case 

and concl uded t hat  t he amount  est abl i shed by t he st at e f or  

heal t h car e pr ovi der s par t i c i pat i ng i n t he Medi cal  Assi st ance 

pr ogr am i s not  di sposi t i ve of  r easonabl e val ue,  even t hough t he 

                                                 
62 Kof f man,  246 Wi s.  2d 31,  ¶21.  

63 Acui t y c i t es Wi s.  Admi n.  Code I NS § 3. 60 r egar di ng 
set t i ng cust omar y,  usual ,  and r easonabl e char ges.   

For  a di scussi on of  usi ng a di scount  or  wr i t e- of f  t o pr ove 
t he char ges ar e unr easonabl y hi gh,  see 2 Dan B.  Dobbs,  The Law 
of  Tor t s § 380 at  1060 ( 2006 pocket  par t  at  149- 50) .  
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st at ut e def i nes t he char ge f or  Medi cal  Assi st ance as " t he 

cust omar y,  usual  and r easonabl e demand f or  payment . "  

¶71 The evi dence Acui t y pr of f er s wi l l  not  assi st  t he f act -

f i nder  as Acui t y  c l ai ms,  because a par t i cul ar  heal t h i nsur ance 

company' s negot i at ed r at es wi t h a heal t h car e pr ovi der  ar e not  

necessar i l y  r el evant  evi dence of  t he r easonabl e val ue of  t he 

medi cal  ser vi ces i n a t or t  act i on. 64   

¶72 The r ei mbur sement  r at e of  a par t i cul ar  heal t h 

i nsur ance company gener al l y ar i ses out  of  a cont r act ual  

r el at i onshi p and r ef l ect s a mul t i t ude of  f act or s  r el at ed t o t he 

                                                 
64 For  suppor t  f or  t he pr oposi t i on t hat  evi dence of  t he 

amount  act ual l y pai d i s admi ssi bl e t o pr ove t he r easonabl e val ue 
of  t he medi cal  t r eat ment  r ender ed,  Acui t y c i t es t o 
Laut enschl ager  v.  Hambur g,  41 Wi s.  2d 623,  630,  165 N. W. 2d 129 
( 1969)  ( " ' The amount  pai d or  l i abi l i t y  i ncur r ed i s mer el y 
evi dence whi ch can go t o t he j ur y t o assi st  i t  i n ar r i v i ng at  a 
r easonabl e awar d. ' " )  ( quot ed sour ce omi t t ed) .    

Laut enschl ager  sheds l i t t l e l i ght  on t he i ssue bef or e t he 
cour t .   I n Laut enschl ager ,  t he j ur y awar ded onl y $1, 000 i n 
damages al t hough t he pl ai nt i f f  submi t t ed bi l l s  t hat  t ot al ed 
$1, 562.   Upon appeal ,  t he cour t  exami ned t he adequacy of  t he 
awar d,  deci di ng whet her  t her e was cr edi bl e evi dence t o suppor t  
i t .   The cour t  concl uded t hat  " [ u] pon a r evi ew of  t he evi dence,  
i t  i s  appar ent  t hat  some medi cal  bi l l s  wer e admi t t ed i nt o 
evi dence wi t h l i t t l e or  no t est i mony t o suppor t  t he necessi t y 
f or  t he ser vi ces i n r el at i on t o t he i nj ur i es sust ai ned .  .  .  . "   
41 Wi s.  2d 623,  630.   The i ssue was one of  f ai l ur e of  pr oof  by 
t he pl ai nt i f f  and not  t he appl i cat i on of  t he col l at er al  sour ce 
r ul e.   The Laut enschl ager  cour t  di d not  even r ef er  t o t he 
col l at er al  sour ce r ul e.  
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r el at i onshi p of  t he i nsur ance company and t he pr ovi der ,  not  j ust  

t o t he r easonabl e val ue of  t he medi cal  ser vi ces. 65   

¶73 The admi ssi on i n evi dence of  t he amount  act ual l y pai d 

i n t he pr esent  case,  even i f  mar gi nal l y r el evant , 66 mi ght  br i ng 

                                                 
65 The Supr eme Cour t  of  Vi r gi ni a i n Radvany v.  Davi s,  551 

S. E. 2d 347 ( Va.  2001) ,  when f aced wi t h t he same i ssue,  l i kewi se 
concl uded t hat  t he amount s accept ed by t he pl ai nt i f f ' s  heal t h 
car e pr ovi der s ar e not  evi dence of  whet her  t he medi cal  bi l l s  ar e 
r easonabl e i n amount .   " The amount s accept ed .  .  .  r epr esent  
amount s agr eed upon pur suant  t o cont r act ual  negot i at i ons 
under t aken i n conj unct i on wi t h [ t he pl ai nt i f f ' s ]  heal t h 
i nsur ance pol i cy.   Such negot i at ed amount s,  pr esumabl y i nur i ng 
t o t he benef i t  of  t he medi cal  pr ovi der s,  t he i nsur ance car r i er ,  
and [ t he pl ai nt i f f ] ,  do not  r ef l ect  t he ' pr evai l i ng cost '  of  
t hose ser vi ces t o ot her  pat i ent s. "   Radvany,  551 S. E. 2d at  348.   
Accor di ngl y,  t he Supr eme Cour t  of  Vi r gi ni a hel d t hat  " such 
amount s ar e not  evi dence of  whet her  t he medi cal  bi l l s  ar e 
' r easonabl e,  i . e. ,  not  excessi ve i n amount ,  consi der i ng t he 
pr evai l i ng cost  of  such ser vi ces ' "  ( i nt er nal  c i t at i ons omi t t ed) .   
I d.  

We expl ai ned i n Kof f man t hat  t he cost  of  medi cal  t r eat ment  
f or  pl ai nt i f f s wi t h t he same i nj ur y may var y dependi ng on how 
each pl ai nt i f f ' s  medi cal  expenses ar e f i nanced.   " One pl ai nt i f f  
may be uni nsur ed and r ecei ve t he benef i t  of  Medi cal  Assi st ance,  
anot her ' s i nsur er  may have pai d f ul l  val ue f or  t he t r eat ment ,  
and yet  anot her ' s i nsur er  may have r ecei ved t he benef i t  of  
r educed cont r act ual  r at es. "   Kof f man,  246 Wi s.  2d 31,  ¶31.   The 
" r easonabl e val ue of  t he t r eat ment  r ender ed"  was not  cont i ngent  
upon " t he var i ous i nsur ance ar r angement s t hat  exi st  i n each 
case. "   I d.  

66 I n Lager st r om,  t hi s cour t  r ecogni zed t hat  t he l egi s l at ur e 
deci ded i n enact i ng Wi s.  St at .  § 893. 55( 7)  t hat  evi dence of  
col l at er al  sour ce payment s may be r el evant  t o det er mi ni ng t he 
r easonabl e val ue of  medi cal  ser vi ces.   Lager st r om,  285 
Wi s.  2d 1,  ¶¶5,  76.  
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compl ex,  conf usi ng si de i ssues bef or e t he f act - f i nder  t hat  ar e 

not  necessar i l y  r el at ed t o t he val ue of  t he medi cal  ser vi ces 

r ender ed. 67  Accor di ngl y,  Acui t y er r s i n i nsi st i ng t hat  t he 

amount  act ual l y pai d by a col l at er al  sour ce i n t he pr esent  case 

i s a f act or  f or  t he f act - f i nder  i n det er mi ni ng r easonabl e val ue 

of  t hose ser vi ces.   The t r ut h- seeki ng f unct i on of  a t r i al  i s  

assi st ed,  not  per ver t ed,  by appl y i ng t he col l at er al  sour ce r ul e 

and excl udi ng t he amount  act ual l y pai d by a col l at er al  sour ce i n 

t he pr esent  case.   

¶74 I n sum,  we ar e not  per suaded by Acui t y ' s ar gument s 

t hat  t he col l at er al  sour ce r ul e i s not  appl i cabl e or  t hat  

El l swor t h and Kof f man do not  gover n t he i nst ant  case.  

*  *  *  *  

 ¶75 For  t he r easons set  f or t h,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.   We hol d,  as di d t he cour t  of  appeal s,  

t hat  t he col l at er al  sour ce r ul e pr ohi bi t s par t i es i n a per sonal  

i nj ur y act i on f r om i nt r oduci ng evi dence of  t he amount  act ual l y  

pai d by a col l at er al  sour ce f or  medi cal  t r eat ment  r ender ed t o 

pr ove t he r easonabl e val ue of  t he medi cal  t r eat ment .   We 

                                                                                                                                                             
Pr of essor  Dobbs comment s t hat  st andi ng al one,  t he pr obat i ve 

val ue of  t he amount  act ual l y pai d t o show " t r ue"  val ue " i s 
r at her  weak. "   He f ur t her  comment s,  however ,  t hat  i f  a pr ovi der  
r out i nel y wr i t es of f  a f i xed per cent age of  i t s  bi l l s ,  " t hat  f act  
pl us ot her  evi dence may suf f i ce t o r ai se doubt s about  t he 
r easonabl eness of  t he bi l l ed char ges. "   2 Dan B.  Dobbs,  The Law 
of  Tor t s § 380 at  1060 ( 2006 pocket  par t  at  149- 50) .  

67 See Wi s.  St at .  §§ 904. 01,  904. 03.  
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t her ef or e r emand t hi s cause t o t he c i r cui t  cour t  f or  pr oceedi ngs 

consi st ent  wi t h t hi s deci s i on and t he par t i es '  st i pul at i ons.   

 ¶76 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶77 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   Joseph 

Lei t i nger  was i nj ur ed dur i ng t he cour se of  hi s empl oyment .   Hi s 

heal t h car e pr ovi der s bi l l ed hi m $154, 818. 51 f or  t he medi cal  

car e he r ecei ved.   However ,  hi s i nsur er  pai d onl y $111, 394. 73 t o 

set t l e t he bi l l s  i n f ul l .   No one has pai d,  or  wi l l  ever  pay,  

t he $43, 424. 78 di f f er ence bet ween t he bi l l ed amount  and t he pai d 

amount .   I t  i s  beyond quest i on t hat  under  t he f act s of  t hi s case 

Lei t i nger  i s ent i t l ed t o a damage awar d t hat  i ncl udes t he 

r easonabl e val ue of  t he medi cal  car e he r ecei ved.   The quest i on 

pr esent ed her e i s whet her  a c i r cui t  cour t  must  l i mi t  t he 

evi dence t hat  a j ur y can hear  as t he j ur y det er mi nes t he 

r easonabl e val ue of  an i nj ur ed par t y ' s medi cal  car e.   

¶78 The maj or i t y opi ni on concl udes t hat  " t he col l at er al  

sour ce r ul e pr ohi bi t s par t i es i n a per sonal  i nj ur y act i on f r om 

i nt r oduci ng evi dence of  t he amount  act ual l y pai d by t he i nj ur ed 

per son' s heal t h i nsur ance company,  a col l at er al  sour ce,  f or  

medi cal  t r eat ment  r ender ed t o pr ove t he r easonabl e val ue of  t he 

medi cal  t r eat ment . "   Maj or i t y op. ,  ¶7.   I n so doi ng,  ( 1)  i t  

pr ovi des damages t o Lei t i nger  t hat  ar e no l onger  compensat or y 

damages because t hey exceed t he amount  necessar y t o make hi m 

whol e;  ( 2)  i t  causes t he r el evancy of  evi dence t o t ur n on who 

pays f or  t he medi cal  car e pr ovi ded,  r at her  t han on t he 

r el at i onshi p of  t he evi dence t o t he r easonabl e val ue of  t he 

medi cal  car e pr ovi ded,  i . e. ,  a f act  t he j ur y must  det er mi ne;  and 

( 3)  i t  usur ps t he j ur y ' s f act - f i ndi ng f unct i on by hi di ng 

r el evant  evi dence f r om t he j ur y whi l e at  t he same t i me 

pr esent i ng i t  wi t h mi sl eadi ng evi dence t hat  i mpl i es t hat  t he 
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bi l l ed amount  i s  t he cost  of  t he medi cal  car e pr ovi ded.   Because 

I  concl ude t hat  t he maj or i t y opi ni on ext ends t he col l at er al  

sour ce r ul e t oo f ar ,  I  r espect f ul l y di ssent .   

I .   BACKGROUND1 

¶79 Lei t i nger  was i nj ur ed i n a const r uct i on- r el at ed 

acci dent  whi l e empl oyed by hi s own company,  Ser vi ces Unl i mi t ed.   

Hi s i nsur ance company pai d $43, 424. 78 l ess t han t he amount  

bi l l ed t o sat i sf y al l  of  t he char ges f or  t he medi cal  car e he 

r ecei ved.    

¶80 At  t r i al ,  Acui t y,  who pr ovi ded l i abi l i t y  i nsur ance t o 

var i ous def endant s,  di d not  st i pul at e t hat  t he amount  t hat  was 

bi l l ed i s t he r easonabl e val ue of  t he medi cal  car e pr ovi ded,  as 

t he i nsur er  had i n Kof f man v.  Lei cht f uss,  2001 WI  111,  ¶7,  246 

Wi s.  2d 31,  630 N. W. 2d 201.   Acui t y i nt r oduced t he amount  

act ual l y pai d f or  Lei t i nger ' s medi cal  car e as evi dence r el evant  

t o t he j ur y ' s det er mi nat i on of  t he r easonabl e val ue of  hi s 

medi cal  car e. 2  The ci r cui t  cour t  per mi t t ed exper t  t est i mony on 

t he r easonabl e val ue of  Lei t i nger ' s medi cal  car e,  as wel l .   The 

j ur y awar ded $111, 394. 73,  t he amount  act ual l y  pai d f or  t he 

medi cal  car e.   

¶81 Lei t i nger  appeal ed,  and t he cour t  of  appeal s r ever sed,  

concl udi ng t hat  t he col l at er al  sour ce r ul e pr ohi bi t ed 

                                                 
1 The f act ual  and pr ocedur al  backgr ounds of  t hi s case ar e 

undi sput ed f or  pur poses of  t hi s r evi ew.    

2 Lei t i nger  obj ect ed t o t he admi ssi on of  t hi s evi dence,  but  
t he c i r cui t  cour t  agr eed t hat  t he evi dence was r el evant  t o a 
quest i on t he j ur y was t o deci de.   Ther ef or e,  t he amount  pai d f or  
Lei t i nger ' s medi cal  car e was bef or e t he j ur y.  
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pr esent at i on of  evi dence of  t he amount  pai d by Lei t i nger ' s 

i nsur ance company.   Lei t i nger  v.  Van Bur en Mgmt . ,  I nc. ,  2006 WI  

App 146,  ¶1,  295 Wi s.  2d 372,  720 N. W. 2d 152.   We gr ant ed 

Acui t y ' s pet i t i on f or  r evi ew.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶82 A ci r cui t  cour t ' s  deci s i on t o admi t  or  deny admi ssi on 

of  pr of f er ed evi dence i s a di scr et i onar y det er mi nat i on.   St at e 

v.  Cof i el d,  2000 WI  App 196,  ¶7,  238 Wi s.  2d 467,  618 N. W. 2d 

214.   However ,  we det er mi ne as a quest i on of  l aw whet her  t he 

evi dence t hat  was admi t t ed or  excl uded i s r el evant  t o a f act ual  

det er mi nat i on t he j ur y must  make.   See Bar r er a v.  St at e,  99 

Wi s.  2d 269,  279,  298 N. W. 2d 820 ( 1980) .   I n t he case bef or e us,  

t he col l at er al  sour ce r ul e i s i mpl i cat ed i n t he c i r cui t  cour t ' s  

evi dent i ar y r ul i ng.   The scope of  t he col l at er al  sour ce r ul e i s 

a quest i on of  l aw t hat  we addr ess i ndependent l y of  t he deci s i ons 

of  ot her  cour t s,  but  ai ded by t hei r  anal yses.   El l swor t h v.  

Schel br ock,  2000 WI  63,  ¶6,  235 Wi s.  2d 678,  611 N. W. 2d 764.    

B.  Rel evant  Evi dence 

¶83 As a gener al  pr i nci pl e,  r el evant  evi dence i s 

admi ssi bl e.   St at e v.  Eugeni o,  219 Wi s.  2d 391,  411,  579 N. W. 2d 

642 ( 1998) .   Wi sconsi n St at .  § 904. 01 ( 2001- 02) 3 pr ovi des t hat  

" ' [ r ] el evant  evi dence'  means evi dence havi ng any t endency t o 

make t he exi st ence of  any f act  t hat  i s  of  consequence t o t he 

det er mi nat i on of  t he act i on mor e pr obabl e or  l ess pr obabl e t han 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2001- 02 ver si on unl ess ot her wi se not ed.  
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i t  woul d be wi t hout  t he evi dence. "   However ,  t he admi ssi on of  

r el evant  evi dence may be pr ecl uded by const i t ut i on,  st at ut e or  

cour t  r ul e.   Wi s.  St at .  § 904. 02.   The col l at er al  sour ce r ul e i s  

a cour t - made r ul e.   Cunni en v.  Super i or  I r on Wor ks Co. ,  175 Wi s.  

172,  188,  184 N. W.  767 ( 1921) .   

C.  The Col l at er al  Sour ce Rul e 

¶84 The col l at er al  sour ce r ul e began as a subst ant i ve r ul e 

of  damages wher ei n t he amount  due t o an i nj ur ed par t y coul d not  

be r educed by amount s pai d t o or  on behal f  of  an i nj ur ed par t y 

by a col l at er al  sour ce.   I d.   I n Cunni en,  we concl uded t hat  t he 

l ower  cour t  er r ed i n r educi ng t he amount  of  Cunni en' s damages by 

t he $1, 500 t hat  hi s empl oyer  had pai d hi m as sal ar y whi l e he was 

unabl e t o wor k due t o hi s i nj ur i es.   I d.    

¶85 Under  t he col l at er al  sour ce r ul e,  an i nj ur ed pl ai nt i f f  

may seek as par t  of  hi s damages t he r easonabl e val ue of  medi cal  

car e pr ovi ded,  wi t hout  a deduct i on f or  payment s made f or  t hose 

ser vi ces by col l at er al  sour ces.   El l swor t h,  235 Wi s.  2d 678,  ¶9.   

The col l at er al  sour ce r ul e " pr event s payment s made by t he 

i nsur e[ r  of  t he i nj ur ed par t y]  f r om i nur i ng t o t he benef i t  of  

t he def endant ,  and t he i nsur er ' s subr ogat i on r i ght s pr event  a 

doubl e r ecover y on t he par t  of  t he pl ai nt i f f . "   Kof f man,  246 

Wi s.  2d 31,  ¶40.  

¶86 Over  t he year s,  t he col l at er al  sour ce r ul e has t aken 

on an evi dent i ar y char act er ,  i n addi t i on t o i t s bei ng a 

subst ant i ve r ul e of  damages.   I d. ,  ¶52.   I t  has been used t o 

pr event ,  or  over r ul e,  t he admi ssi on of  evi dence of  payment s by a 

col l at er al  sour ce.   I d.  
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¶87 I n Kof f man,  t he def endant  st i pul at ed4 t hat  t he amount  

bi l l ed by Kof f man' s medi cal  car e pr ovi der s was r easonabl e.   I d. ,  

¶7.   Ther ef or e,  we concl uded t hat  t he admi ssi on of  t he amount  

act ual l y pai d t o t he medi cal  car e pr ovi der s was " i r r el evant "  t o 

det er mi ni ng t he r easonabl e val ue of  t he medi cal  car e pr ovi ded.   

I d. ,  ¶53.   Accor di ngl y,  we concl uded t hat  t he amount  pai d was 

not  admi ssi bl e.   I d.    

¶88 Whi l e t he col l at er al  sour ce r ul e i s gr ounded i n 

r equi r i ng a t or t f easor  t o pay al l  t he damages t hat  r esul t ed f r om 

hi s t or t i ous conduct  and ensur i ng t hat  he does not  benef i t  f r om 

col l at er al  payment s made t o compensat e f or  i nj ur i es he caused,  

i d. ,  ¶29,  i t  i s  al so gr ounded i n t he col l at er al  payer ' s r i ght s 

of  subr ogat i on t hat  keep a pl ai nt i f f  f r om a doubl e r ecover y f or  

a s i ngl e i nj ur y,  i d. ,  ¶33.   We expl ai ned i n Kof f man:   " [ I ] f  t he 

[ pl ai nt i f f ' s ]  i nsur er  i s bar r ed f r om exer ci s i ng i t s subr ogat i on 

r i ght s,  t he pl ai nt i f f ' s  r ecover y of  t he r easonabl e val ue of  

medi cal  expenses woul d s i mpl y be r educed by t he amount s pai d on 

hi s behal f  i n or der  t o pr event  a doubl e r ecover y. "   I d. ,  ¶41.    

¶89 Our  expl anat i on about  pr event i ng a doubl e r ecover y f or  

a s i ngl e i nj ur y whi l e empl oyi ng t he col l at er al  sour ce r ul e i n 

Kof f man i s consi st ent  wi t h our  ear l i er  st at ement s i n Voge v.  

Ander son,  181 Wi s.  2d 726,  732,  512 N. W. 2d 749 ( 1994)  and 

Lamber t  v.  Wr ensch,  135 Wi s.  2d 105,  121,  399 N. W. 2d 369 ( 1987) ,  

as we expl ai ned i n Kof f man.   Ther e,  we r eaf f i r med t hat  i f  t he 

                                                 
4 Thi s st i pul at i on af f ect ed t he r easoni ng i n our  deci s i on 

because we di d not  expl ai n why t he col l at er al  sour ce r ul e,  whi ch 
had her et of or e been appl i ed t o payment s made on behal f  of  t he 
i nj ur ed par t y,  coul d now be appl i ed t o non- payment s.   
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col l at er al  payer  i s bar r ed f r om pur sui ng a subr ogat i on c l ai m f or  

i t s payment ,  t he t or t f easor  i s ent i t l ed t o a r educt i on i n t he 

j udgment  f or  t hat  col l at er al  payment .   Kof f man,  246 Wi s.  2d 31,  

¶39 ( expl ai ni ng t hat  " [ i ] n Voge v.  Ander son,  we pr oper l y  

char act er i zed Lamber t  as hol di ng t hat  ' wher e t he [ pl ai nt i f f ' s ]  

i nsur er  i s bar r ed f r om pur sui ng a c l ai m [ of  subr ogat i on] ,  t he 

t or t f easor  i s ent i t l ed t o a r educt i on i n j udgment  f or  t he amount  

of  t hat  c l ai m' " ) .   Ther ef or e,  t he col l at er al  sour ce r ul e does 

not  al ways pr event  a r educt i on i n a pl ai nt i f f ' s  awar d of  damages 

f or  amount s pai d by a col l at er al  sour ce,  nor  ar e such payment s 

al ways i nadmi ssi bl e evi dence.   See al so Hack v.  St at e Far m Mut .  

Aut o.  I ns.  Co. ,  37 Wi s.  2d 1,  10,  154 N. W. 2d 320 ( 1967)  

( concl udi ng t hat  evi dence of  a col l at er al  sour ce payment  i s 

admi ssi bl e f or  pur poses of  i mpeachment ) .   

¶90 The maj or i t y opi ni on asser t s,  cont r ar y t o Wi sconsi n 

l aw,  t hat  t her e ar e t i mes when t he col l at er al  sour ce r ul e 

per mi t s doubl e r ecover i es by an i nj ur ed par t y.   Maj or i t y op. ,  

¶34 ( st at i ng t hat  " an i nj ur ed per son may exper i ence doubl e 

r ecover y when t he col l at er al  sour ce r ul e i s appl i ed,  one 

r ecover y f r om t he col l at er al  sour ce and a second r ecover y f r om 

t he t or t f easor " ) .   The maj or i t y opi ni on ci t es Dan B.  Dobbs,  

Dobbs Law of  Remedi es:   Damages,  Equi t y,  Rest i t ut i on § 8. 6 at  

496 ( 2d ed.  1993)  as suppor t  f or  i t s  asser t i on,  but  Dobbs does 

not  suppor t  t he maj or i t y opi ni on.   Rat her ,  Dobbs expl ai ns t hat  a 

pl ai nt i f f  does not  r ecei ve a doubl e r ecover y because of  t he 

subr ogat i on and r ei mbur sement  r i ght s t hat  ar e hel d by t he 

col l at er al  payer s.   I d.   I n Wi sconsi n,  as we r ecent l y r eaf f i r med 
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i n Kof f man,  an i nj ur ed par t y i s not  ent i t l ed t o a doubl e 

r ecover y f or  a s i ngl e i nj ur y under  t he col l at er al  sour ce r ul e:   

" [ I ] f  t he i nsur er  i s bar r ed f r om exer ci s i ng i t s subr ogat i on 

r i ght s,  t he pl ai nt i f f ' s  r ecover y of  t he r easonabl e val ue of  

medi cal  expenses woul d s i mpl y be r educed by t he amount s pai d on 

hi s behal f  i n or der  t o pr event  a doubl e r ecover y. "   Kof f man,  246 

Wi s.  2d 31,  ¶41.  

¶91 Fur t her mor e,  as i t s name demonst r at es,  t he col l at er al  

sour ce r ul e appl i es t o payment s onl y i f  t hey ar e made by a 

" col l at er al "  sour ce.   That  i s,  t he sour ce of  payment  must  be 

col l at er al  t o t he t or t f easor .   The maj or i t y opi ni on r ecogni zes 

t hi s l egal  pr i nci pl e.   Maj or i t y op. ,  ¶26.  

¶92 Ther ef or e,  i f  t he t or t f easor  or  t he t or t f easor ' s 

i nsur er  pays f or  t he medi cal  car e pr ovi ded t o t he i nj ur ed par t y,  

t hei r  payment s woul d not  be gover ned by t he col l at er al  sour ce 

r ul e because a payment  f r om ei t her  t he t or t f easor  or  hi s 

l i abi l i t y  i nsur er  woul d not  be f r om a " col l at er al "  sour ce.   

Rest at ement  ( Second)  Tor t s § 920A( 2)  ( 1977) .   Accor di ngl y,  t he 

col l at er al  sour ce r ul e woul d not  pr event  t he amount  pai d by a 

t or t f easor  or  by t he t or t f easor ' s i nsur er  f or  a pl ai nt i f f ' s  

medi cal  car e f r om bei ng pr esent ed t o t he j ur y  as evi dence of  t he 

r easonabl e val ue of  t he medi cal  car e,  even i f  a l ar ger  amount  

had been bi l l ed f or  t he car e t han was pai d f or  i t .  
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D.  Ef f ect s of  t he Maj or i t y Opi ni on 

¶93 The j ur y awar ded Lei t i nger  $43, 424. 78 l ess t han t he 

amount  he was bi l l ed f or  t he medi cal  car e he r ecei ved.   No one 

has pai d t hi s $43, 424. 78 on hi s behal f .   The col l at er al  sour ce 

r ul e,  whet her  a subst ant i ve r ul e of  damages or  an evi dent i ar y 

r ul e r el at i ng t o what  evi dence i s r el evant  t o a det er mi nat i on of  

t he r easonabl e val ue of  medi cal  car e pr ovi ded t o an i nj ur ed 

pl ai nt i f f ,  i s  gr ounded i n t wo pr i nci pl es:   ( 1)  t he col l at er al  

payment s must  not  pr ovi de a doubl e r ecover y f or  a s i ngl e i nj ur y 

and ( 2)  any col l at er al  payment s made t o or  on behal f  of  an 

i nj ur ed pl ai nt i f f  shoul d not  r educe t he amount  t he t or t f easor  

wi l l  be r equi r ed t o pay t o compensat e f or  t he i nj ur y he caused.   

Kof f man,  246 Wi s.  2d 31,  ¶¶29,  41.   The maj or i t y opi ni on cut s 

agai nst  bot h pr i nci pl es.   

¶94 The f i r st  pr i nci pl e——not  pr ovi di ng a doubl e r ecover y 

f or  a s i ngl e i nj ur y——i s dr i ven by t he pol i cy t hat  an i nj ur ed 

par t y i s ent i t l ed t o be made whol e by compensat or y damages,  but  

not  mor e t han whol e.   Whi t e v.  Benkowski ,  37 Wi s.  2d 285,  290,  

155 N. W. 2d 74 ( 1967) .   Ther e ar e onl y t wo occasi ons under  

Wi sconsi n l aw f or  whi ch an i nj ur ed par t y r ecei ves damages t hat  

exceed damages suf f i c i ent  t o make hi m whol e:   f i r st ,  when 

puni t i ve damages ar e awar ded t o puni sh t he wr ongdoer ,  i d. ,  or  

second,  when t he l egi s l at ur e est abl i shes a st at ut or y r i ght  of  

r ecover y t hat  exceeds a pl ai nt i f f ' s  compensat or y damages.   See,  

e. g. ,  Wi s.  St at .  § 133. 18 ( awar di ng t r ebl e damages f or  

v i ol at i ons of  Wi sconsi n ant i t r ust  l aws) .   " The sol e obj ect  of  

compensat or y damages i s t o make t he i nj ur ed par t y whol e f or  
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l osses act ual l y suf f er ed;  t he pl ai nt i f f  cannot  be made mor e t han 

whol e,  make a pr of i t ,  or  r ecei ve mor e t han one r ecover y f or  t he 

same har m. "   22 Am Jur .  2d Damages § 28.    

¶95 Her e,  t he maj or i t y opi ni on empl oys t he col l at er al  

sour ce r ul e t o pr ovi de damages t hat  ar e gr eat er  t han t hose t hat  

wi l l  make Lei t i nger  whol e;  however ,  no puni t i ve damages wer e 

awar ded and no st at ut e af f or ded a r ecover y i n addi t i on t o 

compensat or y damages.   The maj or i t y opi ni on si mpl y gi ves 

Lei t i nger  a doubl e r ecover y f or  par t  of  t he r easonabl e val ue of  

t he medi cal  car e pr ovi ded,  cont r ar y t o est abl i shed pr ecedent .   

Kof f man,  246 Wi s.  2d 31,  ¶41;  Voge,  181 Wi s.  2d at  732;  Lamber t ,  

135 Wi s.  2d at  121.    

¶96 I n so doi ng,  t he maj or i t y opi ni on cr eat es a new 

cat egor y of  damages,  wi t hout  acknowl edgi ng what  i t  i s  doi ng.   I t  

does so by unnecessar i l y  expandi ng t he evi dent i ar y component  of  

t he col l at er al  sour ce r ul e t o pr ohi bi t  t he j ur y f r om hear i ng 

what  was act ual l y pai d t o cover  al l  of  Lei t i nger ' s medi cal  car e 

bi l l s  whi l e admi t t i ng evi dence of  what  was bi l l ed,  even t hough 

no one wi l l  ever  pay t hat  amount .    

¶97 Thi s new r ul e of  evi dence,  whi ch wi l l  be appl i ed t o 

cases wher e t he pl ai nt i f f ' s  i nsur ance company pays t he medi cal  

car e bi l l s ,  cannot  be appl i ed t o pr ecl ude t he admi ssi on of  t he 

same evi dence of  payment  when a t or t f easor ' s i nsur er  pays f or  

t he medi cal  car e.   Thi s i s so because a payment  f r om t he 

t or t f easor ' s i nsur er  i s not  a payment  f r om a col l at er al  sour ce.   

Ther ef or e,  t he maj or i t y opi ni on wi l l  pr oduce i nconsi st ent  

evi dent i ar y r ul i ngs,  wher e t he admi ssi bi l i t y  of  evi dence wi l l  
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not  depend on whet her  t he evi dence i s act ual l y r el evant  t o t he 

r easonabl e val ue of  t he medi cal  car e pr ovi ded t o an i nj ur ed 

per son,  i . e. ,  a f act  t hat  a j ur y must  f i nd,  but  r at her ,  i t  wi l l  

depend on who pays f or  t he medi cal  car e.   Faci l i t at i ng such 

i nconsi st ent  evi dent i ar y r ul i ngs shoul d be a r ed f l ag t o t he 

maj or i t y opi ni on t hat  i t  goes t oo f ar  i n i t s ext ensi on of  t he 

col l at er al  sour ce r ul e.   

¶98 As I  have expl ai ned above,  Lei t i nger  wi l l  never  have 

t o pay t he amount  bi l l ed,  nor  wi l l  anyone el se.   However ,  i t  

does not  f ol l ow t hat  t her e i s no cost  t o anyone f or  t he 

$43, 424. 78 t hat  Lei t i nger  wi l l  col l ect .   Li abi l i t y  i nsur ance 

pr emi ums wi l l  r i se t o cover  t hi s  new wr i nkl e i n damages t hat  a 

l i abi l i t y  i nsur er  wi l l  be r equi r ed t o pay,  even t hough a j ur y 

deci ded t hat  t hese amount s ar e not  needed t o f ul l y  compensat e 

t he i nj ur ed par t y.   And quer y,  i f  t he amount  bi l l ed i s act ual l y 

t he r easonabl e val ue of  t he medi cal  car e pr ovi ded,  shoul dn' t  i t  

be pai d t o t he per sons who pr ovi ded t hat  car e,  as i t  i s  t hey who 

have not  been f ul l y compensat ed?   

¶99 The maj or i t y opi ni on al so i mpl i es t hr oughout  t hat  t he 

col l at er al  sour ce r ul e has been empl oyed wi t hout  except i on any 

t i me t her e i s a payment  f r om a col l at er al  sour ce.   However ,  our  

deci s i ons i n Kof f man,  Voge and Lamber t  show t hat  i s not  cor r ect .   

I  r ecogni ze t hat  i n Kof f man we sai d t hat  " [ w] her e t he 

pl ai nt i f f ' s  heal t h car e pr ovi der s set t l e t he pl ai nt i f f ' s  medi cal  

bi l l s  wi t h t he pl ai nt i f f ' s  i nsur er s at  r educed r at es,  t he 

col l at er al  sour ce r ul e di ct at es t hat  t he def endant - t or t f easor  

not  r ecei ve t he benef i t  of  t he wr i t t en- of f  amount s. "   Kof f man,  
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246 Wi s.  2d 31,  ¶30.   However ,  we r eached t hi s concl usi on af t er  

t he def endant s st i pul at ed t hat  t he amount  bi l l ed was t he 

r easonabl e val ue of  t he medi cal  ser vi ces pr ovi ded.   I d. ,  ¶7.   

Acui t y made no such st i pul at i on her e.    

¶100 Fur t her mor e,  t he st at ement  at  ¶30 of  Kof f man t hat  i s 

quot ed i mmedi at el y above must  be r ead i n t he cont ext  of  t he 

i ssue we now f ace,  i . e. ,  can t he j ur y consi der  t he amount  pai d——

t oget her  wi t h any ot her  r el evant  evi dence t he par t i es car e t o 

pr esent ——as i t  deci des t he r easonabl e val ue of  t he medi cal  car e 

pr ovi ded t o Lei t i nger ?  Wi t h no st i pul at i on f r om Acui t y t hat  t he 

amount  bi l l ed f or  t he medi cal  car e i s r easonabl e,  t her e i s 

not hi ng t o suppor t  t he concl usi on t hat  t he amount  bi l l ed i s any 

mor e r el evant  t o a det er mi nat i on of  t he r easonabl e val ue of  t he 

medi cal  car e pr ovi ded t han i s t he amount  pai d f or  t hat  car e.   I  

f avor  l et t i ng t he j ur y deci de j ur y quest i ons.   As has been 

expl ai ned:   

[ C] onceal i ng r el evant  i nf or mat i on f r om t he j ur y does 
not  f ur t her  t he l egi t i mat e pur pose of  t he col l at er al  
sour ce r ul e.   .  .  .   I t  ser ves no pr i nci pl ed pur pose 
f or  cour t s t o di mi ni sh t he j ur y ' s r ol e t hr ough a 
j udge- made pol i cy of  conceal ment .   Ot her  r ul es of  
damages ar e i mpar t ed t o t he j ur y t hr ough i nst r uct i ons 
f r om t he cour t ;  cour t s shoul d t r eat  t he col l at er al  
sour ce r ul e i n t he same way.  

Joel  K.  Jacobsen,  The Col l at er al  Sour ce Rul e and t he Rol e of  t he 

Jur y,  70 Or .  L.  Rev.  523,  541 ( 1991) .   

¶101 Ther e i s an addi t i onal  r eason why t he amount  pai d 

shoul d not  be excl uded f r om evi dence a j ur y can consi der  whi l e 

t he amount  bi l l ed i s admi t t ed.   I t  has been sai d t hat  t he amount  

bi l l ed f or  medi cal  expenses has become a f i ct i t i ous amount .   See 
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Jacobsen,  supr a;  John Dewar  Gl ei ssner ,  Pr ovi ng Medi cal  Expenses:   

Ti me f or  a Change,  28 Am.  J.  Tr i al  Advoc.  649 ( 2005) ;  Rober t  

Her nqui st ,  Ar t hur  v.  Cat our :   An Exami nat i on of  t he Col l at er al  

Sour ce Rul e i n I l l i noi s,  38 Loy.  U.  Chi .  L. J.  169 ( 2006) .  

I f  t he hi gher  st at ed medi cal  bi l l ,  an amount  t hat  
never  was and never  wi l l  be pai d,  i s  admi t t ed wi t hout  
evi dence of  t he l ower  r ei mbur sement  r at e,  t he j ur y i s 
basi ng t hei r  ver di ct  on " mer e specul at i on or  
conj ect ur e. "   The di f f er ence bet ween t he st at ed bi l l  
and t he pai d char ges .  .  .  i s  pur el y f i c t i onal  as a 
t r ue char ge.  

Gl ei ssner ,  28 Am.  J.  Tr i al  Advoc.  at  656.  

I I I .   CONCLUSI ON 

¶102 Ther ef or e,  I  concl ude t hat  t he maj or i t y opi ni on 

ext ends t he col l at er al  sour ce r ul e t oo f ar ,  and i n so doi ng:  ( 1)  

i t  pr ovi des damages t o Lei t i nger  t hat  ar e no l onger  compensat or y 

damages because t hey exceed t he amount  necessar y t o make hi m 

whol e;  ( 2)  i t  causes t he r el evancy of  evi dence t o t ur n on who 

pays f or  t he medi cal  car e pr ovi ded,  r at her  t han on t he 

r el at i onshi p of  t he evi dence t o t he r easonabl e val ue of  t he 

medi cal  car e pr ovi ded,  i . e. ,  a f act  t he j ur y must  det er mi ne;  and 

( 3)  i t  usur ps t he j ur y ' s f act - f i ndi ng f unct i on by hi di ng 

r el evant  evi dence f r om t he j ur y whi l e at  t he same t i me 

pr esent i ng i t  wi t h mi sl eadi ng evi dence t hat  i mpl i es t hat  t he 

bi l l ed amount  i s t he cost  of  t he medi cal  car e pr ovi ded.   

Accor di ngl y,  I  r espect f ul l y di ssent .  

¶103 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

j oi ns i n t hi s di ssent .  
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