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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded. 

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.   Thi s case i s bef or e us on a 

r evi ew of  a publ i shed opi ni on of  t he cour t  of  appeal s1 af f i r mi ng 

a c i r cui t  cour t  awar d of  cost s t o Tammy Kol upar  i n her  act i on 

                                                 
1 Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2006 WI  App 85,  

293 Wi s.  2d 265,  716 N. W. 2d 547 ( Kol upar  I I ) .   For  t he sake of  
c l ar i t y,  we r ef er  t o t he cour t  of  appeal s opi ni on i n Kol upar ,  
293 Wi s.  2d 265,  as Kol upar  I I ,  and t o t hi s cour t ' s  opi ni on i n 
Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 WI  112,  275 Wi s.  
2d 1,  683 N. W. 2d 58,  as Kol upar  I .   We do not  desi gnat e by r oman 
numer al  t he f i r st  cour t  of  appeal s opi ni on i n t hi s mat t er ,  
Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2003 WI  App 175,  266 
Wi s.  2d 659,  668 N. W. 2d 798,  because i t  i s  not  r ef er r ed t o 
f r equent l y i n t hi s opi ni on.   



No.  2005AP935   

 

2 
 

agai nst  Wi l de Pont i ac Cadi l l ac,  I nc. ,  and i t s empl oyee,  Randal l  

Thompson,  over  t he sal e of  a def i c i ent  used car .   Thi s i s t he 

second t i me t hi s  case has been bef or e us t o r esol ve a quest i on 

r el at i ng t o t he awar d of  f ees and cost s.   I n Kol upar  v.  Wi l de 

Pont i ac Cadi l l ac ,  I nc. ,  2004 WI  112,  275 Wi s.  2d 1,  683 N. W. 2d 

58 ( Kol upar  I ) ,  t hi s cour t  uphel d t he c i r cui t  cour t ' s  awar d of  

$15, 000 i n at t or ney f ees,  and r emanded t hi s  mat t er  t o t he 

c i r cui t  cour t  f or  a det er mi nat i on of  an appr opr i at e awar d of  

cost s.  

¶2 On r emand,  Kol upar  submi t t ed t wo set s of  document at i on 

t o t he c i r cui t  cour t ,  one showi ng t hat  her  expenses t ot al ed 

$8795. 66,  and a r evi sed ver si on showi ng t hat  t hey wer e $9933. 44.   

The ci r cui t  cour t  i nst ead awar ded Kol upar  $3523. 46 i n cost s,  

st at i ng t hat  Kol upar  was ent i t l ed t o " t axabl e cost s, " 2 i . e. ,  

t hose enumer at ed i n Wi s.  St at .  § 814. 04 ( 2005- 06) . 3  Kol upar  

sought  r evi ew of  t he or der ,  cont endi ng t hat  t he c i r cui t  cour t  

er r ed by awar di ng onl y § 814. 04 enumer at ed cost s,  and t hat  she 

                                                 
2 Kol upar  and Wi l de use t he t er m " t axabl e cost s"  t o 

encompass onl y t hose l i s t ed i t ems of  cost  set  f or t h i n 
Wi s.  St at .  § 814. 04,  as opposed t o " act ual  cost s"  or  " r easonabl e 
cost s. "   Wher e Kol upar  and Wi l de use t he t er m " t axabl e cost s, "  
we use " cost s enumer at ed i n § 814. 04"  or  " § 814. 04 enumer at ed 
cost s"  t o r ef er  t o t he same concept .   We use " enumer at ed"  
because § 814. 04( 2)  al so pr ovi des f or  r ecover y of  " [ a] l l  t he 
necessar y di sbur sement s and f ees al l owed by l aw, "  encompassi ng 
r ecover y beyond t hose cost s l i s t ed i n § 814. 04 when ot her wi se 
pr ovi ded,  such as under  a f ee- shi f t i ng st at ut e.  

3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se i ndi cat ed.  
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was ent i t l ed t o " act ual ,  r easonabl e"  cost s4 under  

Wi s.  St at .  § 218. 0163( 2) . 5   The cour t  of  appeal s af f i r med t he 

ci r cui t  cour t ' s  awar d of  cost s on gr ounds t hat  

Wi s.  St at .  § 218. 0163( 2)  di d not  pr ovi de f or  t he r ecover y of  

act ual  cost s,  and t her ef or e t he c i r cui t  cour t ' s  awar d of  

" t axabl e cost s"  was not  i n er r .   Kol upar  v.  Wi l de Pont i ac 

Cadi l l ac,  I nc. ,  2006 WI  App 85,  ¶¶7- 8,  293 Wi s.  2d 265,  716 

N. W. 2d 547 ( Kol upar  I I ) .  

¶3 The nar r ow i ssue bef or e us i s whet her  a r et ai l  buyer ' s 

r ecover y of  cost s under  Wi s.  St at .  § 218. 0163( 2)  i s l i mi t ed t o 

cost s enumer at ed i n Wi s.  St at .  § 814. 04 or  al so i ncl udes al l  

ot her  r easonabl e cost s not  enumer at ed i n § 814. 04.   We concl ude 

t hat  Wi s.  St at .  § 218. 0163( 2)  pr ovi des f or  t he awar d of  

r easonabl e cost s .   Because t he cour t  of  appeal s mi sconst r ued 

§ 218. 0163( 2)  i n af f i r mi ng t he ci r cui t  cour t ' s  awar d of  cost s,  

we r ever se i t s deci s i on.   Because t he ci r cui t  cour t  f ai l ed t o 

appl y t he cor r ect  l egal  st andar d t o i t s cost  det er mi nat i on,  we 

concl ude i t  er r oneousl y exer ci sed i t s di scr et i on i n det er mi ni ng 

t he amount  of  t he awar d of  cost s.  

                                                 
4 Bef or e t hi s cour t ,  Kol upar  ar gues t hat  she i s ent i t l ed t o 

" r easonabl e, "  but  not  " act ual , "  l i t i gat i on cost s.    

5 The cur r ent  Wi sconsi n St at .  § 218. 0163( 2)  was pr evi ousl y 
number ed Wi s.  St at .  § 218. 01( 9) ( b)  ( 1993- 94)  when t he event s 
gi v i ng r i se t o t hi s act i on occur r ed.   The oper at i ve l anguage of  
§ 218. 0163( 2)  i s i dent i cal  t o t hat  of  § 218. 01( 9) ( b)  ( 1993- 94) .   
To avoi d conf usi on,  we wi l l  use t he cur r ent  st at ut or y 
desi gnat i on t hr oughout  t hi s opi ni on.   
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¶4 We t her ef or e r emand t hi s mat t er  t o t he c i r cui t  cour t  

t o awar d Wi s.  St at .  § 814. 04 enumer at ed cost s,  and t o exer ci se 

i t s di scr et i on t o det er mi ne under  Wi s.  St at .  § 218. 0163( 2)  t he 

amount  of  Kol upar ' s r easonabl e cost s beyond t hose enumer at ed i n 

§ 814. 04.   Consi st ent  wi t h Shands v.  Cast r ovi nci ,  115 Wi s.  2d 

352,  361,  340 N. W. 2d 506 ( 1983) ,  we al so gr ant  Kol upar ' s r equest  

of  r easonabl e at t or ney f ees and r easonabl e cost s f or  t hi s appeal  

and di r ect  t he c i r cui t  cour t  t o det er mi ne and awar d such f ees 

and cost s.    

I  

¶5 Thi s l awsui t  ar ose out  of  Tammy Kol upar ' s pur chase of  

a 1985 Mer cedes Benz 190E of f  Wi l de Pont i ac Cadi l l ac ' s used car  

l ot  f r om Wi l de' s Pont i ac sal es manager ,  Randal l  Thompson.   

Kol upar  al l eged i n her  Mar ch 2000 compl ai nt  t hat  Thompson 

r ecei ved Kol upar ' s 1993 Pont i ac Sunbi r d i n exchange f or  t he 

Mer cedes,  and r epr esent ed t o Kol upar  t hat  t he Mer cedes was i n 

good mechani cal  condi t i on.   Kol upar  al l eged she soon di scover ed 

t he car  had sever al  pr obl ems,  i ncl udi ng f aul t y br akes and a 

br oken odomet er .   Kol upar  st at ed she di scover ed af t er  t he sal e 

t hat  t he Mer cedes had not  been owned by Wi l de,  but  by Thompson 

per sonal l y.    

¶6 Kol upar  sued Wi l de and Thompson6 f or  f r aud,  f eder al  and 

st at e odomet er  l aw vi ol at i ons,  br each of  expr ess and i mpl i ed 

war r ant y and vi ol at i ons of  Wi sconsi n' s mot or  vehi c l e deal er shi p 

                                                 
6 The ci r cui t  cour t  ent er ed a def aul t  j udgment  agai nst  

Thompson on Febr uar y 25,  2002.   See Kol upar  I ,  275 Wi s.  2d 1,  ¶7 
n. 3.   Thompson i s not  a par t y t o t hi s appeal .  
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st at ut e,  Wi s.  St at .  § 218. 01 ( 1993- 94) ,  now l ar gel y i ncor por at ed 

wi t hi n Wi s.  St at .  § 218. 0116. 7  A pr i mar y i ssue i n t he l i t i gat i on 

was whet her  Thompson act ed under  Wi l de' s act ual  or  appar ent  

aut hor i t y i n sel l i ng t he Mer cedes. 8   

¶7 By l et t er  dat ed December  26,  2001,  Kol upar  accept ed an 

of f er  of  set t l ement  f r om Wi l de di sposi ng of  t he l awsui t  f or  

$6660 " pl us t he t axabl e cost s of  t he act i on. "   Not wi t hst andi ng 

t hi s r ef er ence t o " t axabl e cost s, "  Kol upar ' s accept ance l et t er  

i ndi cat ed t he amount  of  cost s was l ef t  unr esol ved:   " Si nce t hi s 

of f er  wi l l  appar ent l y r esol ve pl ai nt i f f ' s  pr i mar y c l ai m f or  

damages,  i t  woul d appear  al l  t hat  woul d be needed i n t hi s case 

i s a hear i ng t o det er mi ne t he r easonabl eness and necessi t y of  

pl ai nt i f f ' s  at t or neys f ees and l i t i gat i on expenses. "    

¶8 The ci r cui t  cour t  hel d a hear i ng on t he i ssue of  

at t or ney f ees and cost s at  whi ch Kol upar  r equest ed $41, 000 i n 

at t or ney f ees,  and $11, 000 i n cost s.   The Mi l waukee Count y 

Ci r cui t  Cour t ,  Honor abl e Thomas R.  Cooper ,  awar ded $15, 000 i n 

" r easonabl e at t or ney f ees, "  decl ar i ng t hat  t he case was " over -

t r i ed"  and " over - pl ed. "   When Kol upar ' s at t or ney asked about  t he 

r equest  f or  cost s,  Judge Cooper  r esponded:   " Fees and cost s,  

$15, 000. "    

¶9 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

awar d.   See Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2003 WI  App 

                                                 
7 Agai n,  t o avoi d conf usi on,  we wi l l  use t he cur r ent  

st at ut or y desi gnat i on t hr oughout  t hi s opi ni on.  
 
8 For  addi t i onal  f act s about  t he under l y i ng di sput e i n t hi s 

case and t he f i r st  appeal ,  see Kol upar  I ,  275 Wi s.  2d 1,  ¶¶7- 16.   
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175,  266 Wi s.  2d 659,  668 N. W. 2d 798.   Thi s cour t  af f i r med t he 

awar d of  at t or ney f ees,  conc l udi ng t hat  on t he l i mi t ed 

document at i on pr ovi ded by Kol upar ' s at t or ney,  t he det er mi nat i on 

of  t he awar d was a pr oper  exer ci se of  t he cour t ' s  di scr et i on.   

See Kol upar  I ,  275 Wi s.  2d 1.   However ,  t hi s cour t  di sagr eed 

wi t h t he cour t  of  appeal s on t he i ssue of  cost s,  concl udi ng t hat  

t he c i r cui t  cour t  i n ef f ect  deni ed al l  cost s and f ai l ed t o 

pr ovi de an expl anat i on f or  i t s deci s i on.   I d. ,  ¶55.   Just i ce 

Pr osser ,  wr i t i ng f or  t he maj or i t y,  expl ai ned:    

The cour t  made a f or mal  f i ndi ng t hat  $15, 000 
r epr esent ed a r easonabl e at t or ney f ee,  but  t hen t he 
cour t  aggr egat ed t he cost  awar d as par t  of  t he $15, 000 
awar d.  I n ef f ect ,  t he cour t  awar ded no cost s.  

Sect i on 218. 01( 9) ( b)  does not  st at e t hat  t he cour t  may 
awar d cost s or at t or ney f ees.   Cost s and at t or ney f ees 
ar e l i nked;  t he cour t  i s  aut hor i zed t o awar d cost s,  
i ncl udi ng a r easonabl e at t or ney f ee.   Whi l e t he cour t  
may r et ai n di scr et i on t o awar d $0 i n cost s or  nomi nal  
cost s,  a deci s i on t o do so must  be expl ai ned.   Her e,  
t he cour t  of f er ed no expl anat i on.   The cour t  may have 
bel i eved t he par t y ' s set t l ement  f or  $6, 600 pl us 
t axabl e cost s i ncl uded t he cost s r equest ed by Kol upar .   
Or  per haps t he cour t  bel i eved t he cost s shoul d not  be 
awar ded at  al l .   An expl anat i on i s r equi r ed.   

I d. ,  ¶¶54- 55.   Thi s cour t  t hen r emanded t he mat t er  t o t he 

c i r cui t  cour t  t o addr ess t he i ssue of  cost s.    

 ¶10 Bef or e t he c i r cui t  cour t  on r emand,  Wi l de cont ended 

t hat  Kol upar  was ent i t l ed t o onl y " t axabl e cost s"  enumer at ed i n 

Wi s.  St at .  § 814. 04. 9  Kol upar  ar gued t hat  under  

                                                 
9 Wi sconsi n St at .  § 814. 04 pr ovi des,  i n r el evant  par t :  

Except  as pr ovi ded i n [ sect i ons not  r el evant  
her e]  when al l owed cost s shal l  be as f ol l ows:  
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( 1)  At t or ney f ees.   ( a)  When t he amount  r ecover ed or  
t he val ue of  t he pr oper t y i nvol ved i s gr eat er  t han t he 
maxi mum amount  speci f i ed i n s.  799. 01( 1) ( d) ,  at t or ney 
f ees shal l  be $500;  when i t  i s  equal  t o or  l ess t han 
t he maxi mum amount  speci f i ed i n s.  799. 01( 1) ( d) ,  but  
i s  $1, 000 or  mor e,  at t or ney f ees shal l  be $300;  when 
i t  i s  l ess t han $1, 000,  at t or ney f ees shal l  be $100.  
I n al l  ot her  cases i n whi ch t her e i s no amount  
r ecover ed or  t hat  do not  i nvol ve pr oper t y,  at t or ney 
f ees shal l  be $300.  

( c)  No at t or ney f ees may be t axed on behal f  of  any 
par t y unl ess t he par t y appear s by an at t or ney ot her  
t han hi msel f  or  her sel f .  

( 2)  Di sbur sement s.   Al l  t he necessar y di sbur sement s 
and f ees al l owed by l aw;  t he compensat i on of  r ef er ees;  
a r easonabl e di sbur sement  f or  t he ser vi ce of  pr ocess 
or  ot her  paper s i n an act i on when t he same ar e ser ved 
by a per son aut hor i zed by l aw ot her  t han an of f i cer ,  
but  t he i t em may not  exceed t he aut hor i zed sher i f f ' s 
f ee f or  t he same ser vi ce;  amount s act ual l y pai d out  
f or  cer t i f i ed and ot her  copi es of  paper s and r ecor ds 
i n any publ i c of f i ce;  post age,  phot ocopyi ng,  
t el ephoni ng,  el ect r oni c communi cat i ons,  f acsi mi l e 
t r ansmi ssi ons,  and expr ess or  over ni ght  del i ver y;  
deposi t i ons i ncl udi ng copi es;  pl at s and phot ogr aphs,  
not  exceedi ng $100 f or  each i t em;  an exper t  wi t ness 
f ee not  exceedi ng $300 f or  each exper t  who t est i f i es,  
excl usi ve of  t he st andar d wi t ness f ee and mi l eage 
whi ch shal l  al so be t axed f or  each exper t ;  and i n 
act i ons r el at i ng t o or  af f ect i ng t he t i t l e t o l ands,  
t he cost  of  pr ocur i ng an abst r act  of  t i t l e t o t he 
l ands.   Guar di an ad l i t em f ees shal l  not  be t axed as a 
cost  or  di sbur sement .  

( 4)  I nt er est  on ver di ct .   Except  as pr ovi ded i n s.  
807. 01( 4) ,  i f  t he j udgment  i s f or  t he r ecover y of  
money,  i nt er est  at  t he r at e of  12% per  year  f r om t he 
t i me of  ver di ct ,  deci s i on or  r epor t  unt i l  j udgment  i s 
ent er ed shal l  be comput ed by t he c l er k and added t o 
t he cost s.  

( 6)  Judgment  by def aul t .   I f  t he j udgment  i s by 
def aul t  or  upon vol unt ar y di smi ssal  by t he adver se 
par t y t he cost s t axed under  sub.  ( 1)  shal l  be one- hal f  
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Wi s.  St at .  § 218. 0163( 2) ,  a f ee- shi f t i ng st at ut e,  she was 

ent i t l ed t o r easonabl e expenses above and beyond t axabl e cost s  

enumer at ed i n § 814. 04.   On November  10,  2004,  Kol upar  submi t t ed 

a l et t er  and det ai l ed l edger  r equest i ng an awar d of  $8795. 66 i n 

cost s. 10  On December  1,  2004,  Kol upar  submi t t ed a r evi sed 

r equest  wi t h suppor t i ng document at i on seeki ng $9933. 44 i n cost s.   

¶11 The Mi l waukee Count y Ci r cui t  Cour t ,  Honor abl e M.  

Joseph Donal d,  r ul ed as f ol l ows:   

 I  t hi nk i n t hi s case on t he l egal  i ssues i n t er ms 
of  t he cost s,  t he quest i on of  cost s i s c l ear  t o me,  
and I ' m goi ng t o r ul e t hat  i n t hi s mat t er  t hat  i t  i s  
t axabl e cost s.   Ther e ar e di f f er ent  st at ut es wi t h f ee-
shi f t i ng pr ovi s i ons,  but  t hi s st at ut e,  as i s i ndi cat ed 
by t he Cour t ,  t hat  t hi s mat t er  i s back her e f or  cost s 
and t hat  i s t axabl e cost s.   That ' s 814 t axabl e cost s.  

                                                                                                                                                             
what  t hey woul d have been had t he mat t er  been 
cont est ed.  

( 7)  Judgment  of f er  not  accept ed.   I f  t he of f er  of  
j udgment  pur suant  t o s.  807. 01 i s not  accept ed and t he 
pl ai nt i f f  f ai l s  t o r ecover  a mor e f avor abl e j udgment  
t he pl ai nt i f f  shal l  not  r ecover  cost s but  t he 
def endant  shal l  have f ul l  cost s t o be comput ed on t he 
demand of  t he compl ai nt .  

( 8)  Act i ons f or  muni ci pal  cor por at i ons.   I n al l  
act i ons br ought  f or  t he benef i t  of  any count y,  t own,  
v i l l age,  c i t y or  ot her  muni ci pal  cor por at i on of  t hi s 
st at e by a c i t i zen t axpayer ,  t he pl ai nt i f f  shal l  be 
ent i t l ed t o r ecover  f or  t he pl ai nt i f f ' s  own use,  i n 
case t he pl ai nt i f f  shal l  pr evai l ,  t he t axabl e cost s of  
such act i on and such par t  of  t he r ecover y as t he cour t  
consi der s r easonabl e,  as at t or ney f ees,  not  t o exceed 
20% of  such r ecover y,  and not  t o exceed $500.  

10 Kol upar ' s cover  l et t er  r equest s  " an awar d of  $8844. 12 i n 
act ual  and r easonabl e l i t i gat i on expenses. "   The encl osed 
l edger ,  however ,  l i s t s $8795. 66 as t he " amount  due. "  



No.  2005AP935   

 

9 
 

     .  .  .  .  

So now t hat  I  have r ul ed t hat  i t ' s  t axabl e cost s  
or  814 cost s,  I ' m now conf r ont ed wi t h t r y i ng t o f i gur e 
out  what  ar e t axabl e cost s based on t he submi ssi ons.   
And t hi s det ai l ed l edger  has a l ot  of  ent r i es on i t ,  
but  t her e wer e not  r ecei pt s f or  ever y ent r y.   Ther e 
wer e r ecei pt s f or  maj or  ent r i es,  and t hi s Cour t ——I ' m 
goi ng t o at  l east  be r easonabl e i n my det er mi nat i on as 
t o what  t he cost s ar e.   

¶12 A wr i t t en or der  i ssued af t er  t he hear i ng pr ovi ded 

" [ t ] hat  pl ai nt i f f  r ecei ve t axabl e cost s under  Chapt er  814 of  t he 

Wi sconsi n St at ut es"  f or  t he f ol l owi ng i t ems:   pr ocess ser ver ,  

$68. 00;  i nvest i gat i on t o l ocat e Thompson,  $80. 00;  Gr amann 

Repor t i ng,  $55. 97;  t r anscr i pt / Susan Kol upar ,  $74. 80;  

t r anscr i pt / Tammy Kol upar ,  $206. 90;  deposi t i on,  $393. 10;  cour t  

r epor t i ng,  $50. 00;  deposi t i on f ees,  $606. 30;  deposi t i on f ees 

$586. 50;  t r anscr i pt ,  $208. 58;  deposi t i on f ees,  $273. 45;  

medi at i on/ Wi l l i s  Zi ck,  $350. 00;  pr ocess ser ver ,  $117. 95;  

t r anscr i pt ,  $164. 15;  pr ocess ser ver ,  $27. 76;  phot ocopi es,  

$54. 50;  and t r anscr i pt ,  $205. 50.   The or der  awar ded a t ot al  of  

$3523. 46 i n cost s.   I t  deni ed Kol upar ' s r equest  f or  at t or ney 

f ees and cost s i ncur r ed i n t he r emanded pr oceedi ng.  

¶13 Kol upar  appeal ed f r om t he or der  t o t he cour t  of  

appeal s,  asser t i ng t hat  t he c i r cui t  cour t  er r ed i n awar di ng onl y 

t axabl e cost s under  Chapt er  814 and not  r easonabl e cost s under  

Wi s.  St at .  § 218. 0163( 2) .   The cour t  of  appeal s af f i r med t he 
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c i r cui t  cour t  based on i t s i nt er pr et at i on of  § 218. 0163( 2) . 11  

See Kol upar  I I ,  293 Wi s.  2d 265,  ¶¶7- 8.   The cour t  of  appeal s 

r ead § 218. 0163( 2)  as not  pr ovi di ng r ecover y of  r easonabl e cost s  

because a par agr aph wi t hi n t he same subsect i on,  § 218. 0163( 1m) ,  

pr ovi ded f or  " act ual  cost s, "  whi l e subsect i on ( 2)  pr ovi ded f or  

onl y " cost s, "  whi ch t he cour t  of  appeal s t ook t o mean " t axabl e 

cost s"  enumer at ed i n Wi s.  St at .  § 814. 04( 2) .   Kol upar  f i l ed a 

pet i t i on seeki ng r evi ew of  t he cour t  of  appeal s deci s i on,  whi ch 

we gr ant ed.   

I I  

¶14 The pr i mar y i ssue bef or e us i s as f ol l ows:   I s a 

r et ai l  buyer ' s r ecover y of  cost s under  Wi s.  St at .  § 218. 0163( 2)  

l i mi t ed t o t he cost s enumer at ed i n Wi s.  St at .  § 814. 04,  or  does 

i t  al so i ncl ude al l  ot her  r easonabl e cost s not  enumer at ed i n 

§ 814. 04?  Thi s quest i on r equi r es us t o i nt er pr et  § 218. 0163( 2)  

                                                 
11 However ,  t he cour t  of  appeal s '  anal ysi s begi ns by 

t r eat i ng t hi s case as one of  cont r act  i nt er pr et at i on.   I t  
suggest s t hat  t he t er ms of  t he set t l ement  l et t er  i ndi cat e 
Kol upar  agr eed t o seek onl y " t axabl e cost s. "   See Kol upar  I I ,  
293 Wi s.  2d 265,  ¶4.   I n at t empt i ng t o ascer t ai n t he i nt ent  of  
t he par t i es,  t he cour t  of  appeal s const r ued " t axabl e cost s"  t o 
mean " t hose cost s ' al l owed as i t ems of  cost  under '  
Wi s.  St at .  Rul e 814. 04, "  whi ch,  under  § 814. 04( 2) ,  i ncl udes 
" [ a] l l  t he necessar y di sbur sement s and f ees al l owed by l aw. "   
I d. ,  ¶6.   The cour t  of  appeal s t hen consi der ed whet her  
Wi s.  St at .  § 218. 0163( 2)  al l owed r ecover y of  di sbur sement s and 
f ees i n addi t i on t o t hose enumer at ed i n Wi s.  St at .  § 814. 04.   

We not e t hat  t he set t l ement  l et t er  cont ai ns ampl e evi dence 
suggest i ng t hat  Kol upar  di d not  i nt end t o mer el y seek " t axabl e 
cost s, "  and t hat  i t  i s  uncl ear  what  t he par t i es i nt ended by t he 
use of  t hi s t er m.   Regar dl ess,  t he par t i es do not  ar gue t hi s 
case as one of  cont r act  i nt er pr et at i on,  and we do not  const r ue 
i t  as such.   
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and ot her  r el evant  Wi sconsi n st at ut es,  a mat t er  of  l aw t hat  we 

r evi ew de novo.   Vi l l age of  Cr oss Pl ai ns v.  Haanst ad,  2006 WI  

16,  ¶9,  288 Wi s. 2d 573,  709 N. W. 2d 447.  

¶15 Our  r evi ew of  a c i r cui t  cour t ' s  val uat i on of  an awar d 

of  cost s i s l i mi t ed t o whet her  t he c i r cui t  cour t  pr oper l y 

exer ci sed i t s di scr et i on.   Ander son v.  MSI  Pr ef er r ed I ns.  Co. ,  

2005 WI  62,  ¶19,  281 Wi s.  2d 66,  697 N. W. 2d 73.   � A pr oper  

exer ci se of  di scr et i on r equi r es t he c i r cui t  cour t  t o empl oy a 

l ogi cal  r at i onal e based on t he appr opr i at e l egal  pr i nci pl es and 

f act s of  r ecor d. "   I d.  ( c i t at i ons omi t t ed) .  

I I I  

¶16 I n gener al ,  " par t i es t o a l awsui t  bear  t he cost  of  

t hei r  own at t or ney f ees absent  l egi s l at i ve aut hor i zat i on t o 

shi f t  cost s. "   Kol upar  I ,  275 Wi s.  2d 1,  ¶17.   Thi s i s t he so-

cal l ed " Amer i can r ul e. "   Wat ki ns v.  LI RC,  117 Wi s.  2d 753,  758,  

345 N. W. 2d 482 ( 1984) .    

¶17 Wi sconsi n St at .  § 814. 04 set s f or t h t he i t ems of  cost s 

t hat  " shal l "  be awar ded t o a pr evai l i ng pl ai nt i f f  i n a c i v i l  

l awsui t . 12  Sect i on 814. 04 i nt r oduces t he i t ems of  cost  

aut hor i zed under  t he sect i on by st at i ng:   " [ e] xcept  as pr ovi ded 

i n [ st at ut or y sect i ons not  appl i cabl e her e]  .  .  .  when al l owed 

cost s shal l  be as f ol l ows:  .  .  .  . "   Wi sconsi n St at .  § 814. 01 

pr ovi des cost s " shal l  be al l owed"  as a mat t er  " of  cour se t o t he 

pl ai nt i f f  upon r ecover y. "   

                                                 
12 Except i ons t o t hi s gener al  r ul e ar e set  f or t h i n 

Wi s.  St at .  § 814. 04.    
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¶18 Under  Wi s.  St at .  § 814. 04( 2) ,  a pl ai nt i f f  i s  ent i t l ed 

t o r ecover  t he f ol l owi ng cost s:   a r easonabl e di sbur sement  f or  

t he ser vi ce of  pr ocess or  ot her  paper s i n an act i on;  amount s 

act ual l y pai d f or  copi es of  r ecor ds and ot her  paper s i n a publ i c  

of f i ce;  post age,  phot ocopyi ng,  t el ephoni ng,  el ect r oni c 

communi cat i ons and f acsi mi l e t r ansmi ssi ons;  expr ess or  over ni ght  

del i ver y;  deposi t i ons,  i ncl udi ng copi es;  pl at s and phot ogr aphs;  

and exper t  wi t ness f ees,  i ncl udi ng mi l eage f or  each exper t  

wi t ness.   Sect i on 814. 04( 2)  f ur t her  pr ovi des t hat  a pl ai nt i f f  i s  

ent i t l ed t o " [ a] l l  t he necessar y di sbur sement s and f ees al l owed 

by l aw"  i n addi t i on t o t hose enumer at ed i n t he sect i on.    

¶19 Among t he " necessar y di sbur sement s and f ees al l owed by 

l aw"  ar e t hose aut hor i zed under  f ee- shi f t i ng st at ut es.   Numer ous 

Wi sconsi n st at ut es cont ai n f ee- shi f t i ng pr ovi s i ons,  i ncl udi ng 

t hose r el at i ng t o consumer  pr ot ect i on,  f r i vol ous l awsui t s and 

pr i vacy r i ght s. 13   

¶20 Kol upar ' s act i on agai nst  Wi l de and Thompson al l eged 

vi ol at i ons of  Wi s.  St at .  § 218. 0116,  a consumer  pr ot ect i on 

st at ut e r egul at i ng mot or  vehi c l e deal er s,  sal esper sons and sal es 

f i nance compani es.   Sect i on 218. 0163( 2)  pr ovi des t hat  " [ a] ny 

r et ai l  buyer  .  .  .  suf f er i ng pecuni ar y l oss because of  a 

v i ol at i on by a l i censee of  [ subsect i ons of  § 218. 0116]  may 

r ecover  damages f or  t he l oss i n any cour t  of  compet ent  

                                                 
13 For  a compl et e l i s t i ng of  t he 50- pl us f ee- shi f t i ng 

pr ovi s i ons i n Wi sconsi n l aw,  see 3 Hon.  Rober t  D.  Sundby & 
St even P.  Means,  Law of  Damages i n Wi sconsi n,  Chapt er  37,  
At t or ney Fees,  Appendi c i es 37A and 38B ( Russel l  M.  War e ed. ,  4t h 
ed.  2005) .  
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j ur i sdi ct i on t oget her  wi t h cost s,  i ncl udi ng r easonabl e at t or ney 

f ees. "  

¶21 On appeal ,  Kol upar  cont ends t hat  t he c i r cui t  cour t  

er r ed by det er mi ni ng cost s under  Wi s.  St at .  § 814. 04,  when t hi s  

cour t ' s  r emand di r ect ed t he ci r cui t  cour t  t o appl y 

Wi s.  St at .  § 218. 0163( 2) .   She ar gues t hat  because § 218. 0163( 2)  

i s a f ee- shi f t i ng st at ut e,  she i s ent i t l ed t o r ecover  al l  

r easonabl e cost s i n addi t i on t o cost s enumer at ed i n § 814. 04.    

¶22 Wi l de r esponds t hat  Kol upar  shoul d be j udi c i al l y  

est opped f r om cont endi ng t hat  she i s ent i t l ed t o mor e t han 

Wi s.  St at .  § 814. 04 enumer at ed cost s because she r equest ed 

" t axabl e cost s"  i n her  f i r st  appeal .   Addi t i onal l y,  Wi l de not es 

t hat  Wi s.  St at .  § 218. 0163( 2)  al l ows r ecover y of  " cost s, "  whi l e 

§ 218. 0163( 1m)  pr ovi des f or  " act ual  cost s. "   Wi l de agr ees wi t h 

t he cour t  of  appeal s t hat  t hi s  di f f er ence i ndi cat es t hat  t he 

l egi s l at ur e i nt ended r ecover y of  act ual  cost s under  

§ 218. 0163( 1m) ,  but  onl y § 814. 04 enumer at ed cost s under  

§ 218. 0163( 2) .   Al t er nat el y,  Wi l de ar gues t hat  t he awar d of  

cost s was not  an er r oneous exer ci se of  di scr et i on because t he 

ci r cui t  cour t  decl ar ed t hat  t he awar d was " r easonabl e"  and 

awar ded t wo i t ems of  cost s not  enumer at ed i n § 814. 04.  

A 

¶23 Bef or e t ur ni ng t o t he mer i t s,  we addr ess Wi l de' s 

est oppel  ar gument .   We not e t hat  Wi l de di d not  advance t hi s 

ar gument  i n i t s br i ef s t o t he c i r cui t  cour t  or  cour t  of  appeal s.   

Gener al l y,  ar gument s r ai sed f or  t he f i r st  t i me on appeal  ar e 

deemed wai ved.   See,  e. g. ,  St at e v.  Van Camp,  �������	� 
������������������������������� ��� ���



No.  2005AP935   

 

14 
 

�����  ( 1997) .   Set t i ng asi de t he quest i on of  wai ver ,  we concl ude 

Wi l de' s est oppel  ar gument  l acks mer i t .    

¶24 Judi c i al  est oppel  pr ecl udes a par t y f r om asser t i ng 

i nconsi st ent  posi t i ons i n a l egal  pr oceedi ng.   Mr ozek v.  I nt r a 

Fi nanci al  Cor p. ,  2005 WI  73,  ¶22,  281 Wi s.  2d 448,  699 N. W. 2d 

54.   Thi s equi t abl e doct r i ne i s i nt ended " t o pr ot ect  agai nst  a 

l i t i gant  pl ayi ng ' f ast  and l oose wi t h t he cour t s '  by asser t i ng 

i nconsi st ent  pos i t i ons. "   I d.  ( c i t at i on omi t t ed) .   A par t y 

asser t i ng j udi c i al  est oppel  must  show:   " ( 1)  t he l at er  posi t i on 

i s c l ear l y i nconsi st ent  wi t h t he ear l i er  posi t i on;  ( 2)  t he f act s 

at  i ssue ar e t he same i n bot h cases;  and ( 3)  t he par t y t o be 

est opped convi nced t he f i r st  cour t  t o adopt  i t s posi t i on. "   I d.  

( c i t at i on omi t t ed) .    

¶25 At  a mi ni mum,  Wi l de has not  f ul f i l l ed t he t hi r d 

r equi r ement  of  est oppel ;  i t  cannot  show t hat  Kol upar  convi nced 

t hi s cour t  ( or  any ot her )  t hat  she was ent i t l ed t o " t axabl e 

cost s"  onl y,  i . e. ,  Wi s.  St at .  § 814. 04 enumer at ed cost s.   Thi s 

cour t  r emanded f or  t he c i r cui t  cour t  t o addr ess t he i ssue of  

cost s under  Wi s.  St at .  § 218. 0163( 2) ;  i t  di d not  r emand f or  t he 

c i r cui t  cour t  t o addr ess " t axabl e cost s, "  i f ,  i n f act ,  Kol upar  

r equest ed onl y " t axabl e cost s. "   The r ecor d i s devoi d of  any 

evi dence t hat  Kol upar  i s t r y i ng t o " pl ay f ast  and l oose"  wi t h 

t he syst em.   Judi c i al  est oppel  i s  t her ef or e i nappr opr i at e her e.  

B 

¶26 We now consi der  t he meani ng of  

Wi s.  St at .  § 218. 0163( 2) .   Kol upar  cont ends t hat  t he pr ovi s i on 

of  " cost s,  i ncl udi ng r easonabl e at t or ney f ees"  i n § 218. 0163( 2)  
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shoul d be r ead t o i ncl ude r easonabl e cost s t o ef f ect uat e t he 

pur pose of  t he consumer  pr ot ect i ons i n Wi sconsi n' s mot or  

deal er shi p st at ut e.   Wi l de ar gues t he cour t  of  appeal s cor r ect l y 

concl uded t hat  t he l egi s l at ur e' s pr ovi s i on of  " act ual  cost s"  i n 

§ 218. 0163( 1m) ,  as compar ed wi t h " cost s"  i n § 218. 0163( 2) ,  

i ndi cat es t hat  t he l egi s l at ur e i nt ended r ecover y of  § 814. 04 

enumer at ed cost s onl y f or  consumer  pl ai nt i f f s wi t h c l ai ms under  

Wi s.  St at .  § 218. 0116.  

¶27 " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t ,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

" [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  

i s  used;  not  i n i sol at i on but  as a par t  of  a whol e;  i n r el at i on 

t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46.   

" A car di nal  r ul e i n i nt er pr et i ng st at ut es i s t o f avor  a 

const r uct i on t hat  wi l l  f ul f i l l  t he pur pose of  t he st at ut e over  a 

const r uct i on t hat  def eat s t he mani f est  obj ect  of  t he act . "   

Wat ki ns,  117 Wi s.  2d at  761.   " [ A]  pl ai n- meani ng i nt er pr et at i on 

[ of  a st at ut e]  cannot  cont r avene a t ext ual l y or  cont ext ual l y 

mani f est  st at ut or y pur pose. "   Kal al ,  271 Wi s.  2d 633,  ¶49.   

¶28 Addi t i onal l y,  when mul t i pl e st at ut es addr ess t he same 

subj ect  ar ea,  we r ead t he st at ut es i n par i  mat er i a such t hat  

bot h st at ut es wi l l  be oper at i ve.   Pr ovi dence Cat hol i c School  v.  

Br i st ol  School  Di st . ,  231 Wi s.  2d 159,  178,  605 N. W. 2d 238 

( 1999) .   I f  t he pot ent i al  f or  conf l i c t  bet ween t he st at ut es i s 
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pr esent ,  we wi l l  r ead t he st at ut es t o avoi d such a conf l i c t  i f  a 

r easonabl e const r uct i on exi st s.   I d.  

¶29 Wi l de ur ges us t o adopt  t he cour t  of  appeal s '  

i nt er pr et at i on of  Wi s.  St at .  § 218. 0163( 2) .   The cour t  of  

appeal s cast  t he i ssue pr esent ed i n t hi s case as f ol l ows:   

" [ T] he cor e quest i on i s whet her  t he l egi s l at ur e i nt ended t hat  

t he wor d ' cost s '  i n [ § 218. 0163( 2) ]  t o i ncl ude act ual  l i t i gat i on 

expenses. "   Kol upar  I I ,  293 Wi s.  2d 265,  ¶7.   The cour t  of  

appeal s t hen not ed t hat  whi l e t he l egi s l at ur e used onl y t he wor d 

" cost s"  i n § 218. 0163( 2) ,  i t  per mi t t ed t he r ecover y of  " act ual  

cost s"  i n § 218. 0163( 1m)  when a pr ohi bi t ed pr act i ce af f ect ed an 

aut o deal er  ( as opposed t o a r et ai l  buyer  l i ke Kol upar )  and was 

" wi l l f ul . "   The cour t  of  appeal s t ook t he l egi s l at ur e' s use of  

" act ual  cost s"  i n a par agr aph wi t hi n t he same subsect i on of  

§ 218. 0163 t o mean t hat  t he l egi s l at ur e,  by use of  " cost s"  i n 

§ 218. 0163( 2) ,  i nt ended r ecover y of  onl y Wi s.  St at .  § 814. 04 

enumer at ed cost s f or  r et ai l  buyer s who pr evai l  on c l ai ms under  

Wi s.  St at .  § 218. 0116.    

¶30 We bel i eve t he cour t  of  appeal s '  anal ysi s i s i ncor r ect  

f or  t hr ee r easons.   Fi r st ,  i t  cast s t he i ssue as bet ween 

Wi s.  St at .  § 814. 04 enumer at ed cost s and " act ual  cost s"  wi t hout  

consi der i ng a t hi r d al t er nat i ve,  " r easonabl e cost s. "   An aut o 

deal er  who pr evai l s on a c l ai m under  § 218. 0163( 1m)  i s ent i t l ed 

t o t he " act ual  cost s"  of  t he l i t i gat i on.   The l egi s l at ur e has 

seen f i t  t o di st i ngui sh an awar d of  " act ual  cost s"  f r om t he 

" cost s"  a pr evai l i ng par t y i s ent i t l ed t o r ecei ve under  

§ 218. 0163( 2) .   See Nel son v.  McLaughl i n,  211 Wi s.  2d 487,  565 
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N. W. 2d 123 ( 1997)  ( " [ W] her e t he l egi s l at ur e uses si mi l ar  but  

di f f er ent  t er ms i n a st at ut e,  par t i cul ar l y wi t hi n t he same 

sect i on,  i t  i s  pr esumed t hat  t he l egi s l at ur e i nt ended such t er ms 

t o have di f f er ent  meani ngs. " ) .   Never t hel ess,  whi l e t he 

l egi s l at ur e' s choi ce of  t he t er m " act ual  cost s"  i n 

§ 218. 0163( 1m)  necessar i l y  pr ecl udes a const r uct i on of  t he t er m 

" cost s"  i n § 218. 0163( 2)  t o mean " act ual  cost s, "  i t  does not  

f ol l ow t hat  t he l egi s l at ur e al so pr ecl uded t he r ecover y of  

" r easonabl e cost s"  by i t s use of  t he t er m " cost s"  i n 

§ 218. 0163( 2) .    

¶31 Second,  as Kol upar  ar gues,  t he cour t  of  appeal s '  

i nt er pr et at i on i n t hi s case conf l i c t s wi t h t he mani f est  pur pose 

of  t he st at ut e and pr i or  cases const r ui ng f ee- shi f t i ng r emedi es.    

¶32 Thi r d,  t he cour t  of  appeal s '  opi ni on i nt er pr et s 

Wi s.  St at .  § 814. 04 and Wi s.  St at .  § 218. 0163( 2)  i n a manner  

t hat  r ender s t hem i nconsi st ent  wi t h each ot her .   For  t he r easons 

set  f or t h bel ow, 14 we concl ude t hat  Wi s.  St at .  §§ 218. 0116 and 

218. 0163( 2)  pl ai nl y mani f est  a l egi s l at i ve pur pose t o pr ovi de 

r ecover y of  t he r easonabl e expenses of  t he l i t i gat i on,  and t hat  

such an i nt er pr et at i on i s necessar y t o har moni ze ot her wi se 

conf l i c t i ng pr ovi s i ons of  Wi s.  St at .  §§ 218. 0163( 2)  and 814. 04.  

¶33 I n addr essi ng a r et ai l  buyer ' s cl ai m under  Wi sconsi n' s 

" l emon l aw, "  Wi s.  St at .  § 218. 0171,  t he f or mer  

Wi s.  St at .  § 218. 015 ( 1993- 94) ,  t hi s cour t  not ed t hat  " r emedi al  

st at ut es shoul d be l i ber al l y const r ued t o suppr ess t he mi schi ef  

                                                 
14 See ¶¶41- 42,  i nf r a.  
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and advance t he r emedy t hat  t he st at ut e i nt ended t o af f or d. "   

Hughes v.  Chr ysl er  Mot or s Cor p. ,  197 Wi s.  2d 973,  978,  542 

N. W. 2d 148 ( 1996) ;  see al so Har t l aub v.  Coachmen I nd. ,  I nc. ,  143 

Wi s.  2d 791,  801,  422 N. W. 2d 869 ( Ct .  App.  1987)  ( not i ng t hat  

r emedi al  st at ut es such as t he " l emon l aw"  shoul d be const r ued 

" wi t h a v i ew t owar ds t he soci al  pr obl em whi ch t he l egi s l at ur e 

was addr essi ng when enact i ng t he l aw" ) .  

¶34 When const r ui ng t he awar d pr ovi s i ons of  a r emedi al  

st at ut e,  t hi s cour t  exami nes t he pur poses of  t he under l y i ng 

st at ut e.   See,  e. g. ,  St at e ex r el .  Hodge v.  Town of  Tur t l e Lake,  

180 Wi s.  2d 62,  79,  508 N. W. 2d 603 ( 1993) ;  Wat ki ns,  117 Wi s.  2d 

753;  Shands,  115 Wi s.  2d at  358.   I n Shands,  t hi s cour t  

concl uded t hat  t he mani f est  pur poses of  t he unf ai r  t r ade 

pr act i ces st at ut e ent i t l ed a successf ul  c l ai mant  i n a t enant -

l andl or d di sput e t o an awar d of  r easonabl e appel l at e at t or ney 

f ees wher e t he st at ut e di d not  expl i c i t l y  addr ess r ecover y of  

appel l at e f ees.   Shands,  115 Wi s.  2d at  361.   Fi r st ,  t he Shands 

cour t  di scer ned t hat  t he st at ut e' s pr ovi s i on of  r easonabl e 

at t or ney f ees encour aged t enant s  t o enf or ce t hei r  r i ght s wher e 

" t he amount  of  pecuni ar y l oss [ mi ght  be]  smal l  compar ed wi t h t he 

cost  of  l i t i gat i on. "   I d.  at  358.   Second,  t he cour t  i n Shands 

not ed t hat  a t enant  who sues under  t he st at ut e " act s as a 

' pr i vat e at t or ney gener al '  t o enf or ce t he t enant s '  r i ght s set  

f or t h i n t he admi ni st r at i ve r egul at i ons, "  i n t he pr ocess 

enf or ci ng not  onl y t hei r  i ndi v i dual  r i ght s,  but  t he publ i c ' s  

r i ght s under  t he st at ut e as wel l .   I d.   Thi r d,  t he cour t  i n 

Shands obser ved t hat  sui t s under  t he st at ut e " have t he ef f ect  of  
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det er r i ng i mper mi ssi bl e conduct  by l andl or ds"  by subj ect i ng t hem 

t o doubl e damages and at t or ney f ees.   I d.  

¶35 The appl i cabl e st at ut e i n t hi s case,  

Wi s.  St at .  § 218. 0116,  i s r emedi al  i n nat ur e,  of f er i ng r et ai l  

buyer s pr ot ect i on agai nst  cer t ai n unf ai r  pr act i ces of  aut o 

deal er s,  sal esper sons and f i nance compani es.   Speci f i cal l y,  t he 

st at ut e pr ohi bi t s a number  of  unsavor y pr act i ces,  i ncl udi ng 

f r audul ent  mi sr epr esent at i on and use of  decept i ve sal es 

pr act i ces,  i n t he r et ai l  sal e or  l ease of  a mot or  vehi c l e.  See 

Wi s.  St at .  § 218. 0116( 1) ( bm) ,  ( c) ,  ( cm) ,  ( dm) ,  ( e) ,  ( em) ,  ( f ) ,  

( i m) ,  ( m)  and ( p) .   

¶36 The st at ut e' s pr i mar y mechani sm f or  suppr essi ng such 

pr ohi bi t ed conduct  i s t o aut hor i ze r et ai l  buyer s t o sue f or  

damages.   See Wi s.  St at .  § 218. 0163( 2) .   Thus,  as i n Shands,  a 

meani ngf ul  r emedy i s essent i al  t o det er r i ng t he pr ohi bi t ed 

conduct  and ef f ect uat i ng t he pur poses of  t he st at ut e.   I n t hi s 

case,  r ecover y of  onl y Wi s.  St at .  § 814. 04 enumer at ed cost s 

woul d di scour age l i t i gant s wi t h l egi t i mat e c l ai ms f r om seeki ng 

r el i ef ,  and t hus under mi ne t he st at ut e' s ef f ect i veness i n 

suppr essi ng t he pr ohi bi t ed " mi schi ef . "    

¶37 For  t he r et ai l  buyer  wi t h a c l ai m under  

Wi s.  St at .  § 218. 0116,  t he cost  of  t he l i t i gat i on may be 

si gni f i cant ,  and even,  as her e,  exceed t he t ot al  r ecover y under  

t he st at ut e.   Such cost s may i ncl ude cost s of  di scover y and 

cour t - i mposed cost s ( her e,  t wo f ai l ed medi at i ons)  t hat  ar e not  

enumer at ed § 814. 04 cost s.   I f  t he cost  of  l i t i gat i on r educes or  

even el i mi nat es r ecover y,  r et ai l  buyer s wi l l  be l ess l i kel y t o 
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enf or ce t hei r  r i ght s under  t he st at ut e.   We t her ef or e concl ude 

t hat  Wi s.  St at .  § 218. 0163( 2)  aut hor i zes r ecover y of  r easonabl e 

cost s,  as wel l  as r easonabl e at t or ney f ees,  t o r et ai l  pur chaser s 

who pr evai l  on c l ai ms under  Wi s.  St at .  § 218. 0116. 15   

¶38 The cour t  of  appeal s addr essed t he i ssue of  

r ecover abi l i t y  of  r easonabl e cost s i n Chmi l l  v.  Fr i endl y For d-

Mer cur y of  Janesvi l l e,  154 Wi s.  2d 407,  453 N. W. 2d 197 ( Ct .  App.  

1990)  ( Chmi l l  I I ) ,  under  t he f ee- shi f t i ng pr ovi s i on of  

Wi sconsi n' s " l emon l aw, "  Wi s.  St at .  § 218. 015( 7)  ( 1987- 88) , 16 

r eachi ng t he same concl usi on we r each t oday.   Chmi l l  I I  was 

pr eceded by Chmi l l  v.  Fr i endl y For d- Mer cur y of  Janesvi l l e,  144 

Wi s.  2d 796,  809,  424 N. W. 2d 747 ( Ct .  App.  1988)  ( Chmi l l  I ) ,  

whi ch concl uded t hat  t he pl ai nt i f f  was ent i t l ed t o r easonabl e 

at t or ney f ees f or  appel l at e pr oceedi ngs bef or e t he cour t  of  

appeal s and r emanded t o t he c i r cui t  cour t  t o " det er mi ne a 

r easonabl e at t or ney f ee awar d .  .  .  f or  t he appeal  t o t hi s 

cour t . "   On r emand,  t he c i r cui t  cour t  deni ed t he pl ai nt i f f ' s  

r equest  f or  r easonabl e cost s i n t he pr i or  cour t  of  appeal s 

                                                 
15 An awar d of  r easonabl e l i t i gat i on cost s under  

Wi s.  St at .  § 218. 0163( 2)  pr ovi des f or  cost s above and beyond 
Wi s.  St at .  § 814. 04 enumer at ed cost s,  but  not  f or  t he doubl e 
r ecover y of  Wi s.  St at .  § 814. 04 enumer at ed cost s.   " Fee- shi f t i ng 
st at ut es cont empl at e t hat  t hose r ecover i ng under  t hem wi l l  be 
made whol e.   They do not  cont empl at e doubl e awar ds of  any 
i t ems. "   Chmi l l  v.  Fr i endl y For d- Mer cur y of  Janesvi l l e,  154 Wi s.  
2d 407,  413 n. 2,  453 N. W. 2d 197 ( Ct .  App.  1990) ( Chmi l l  I I ) .   

16 Wi sconsi n St at .  § 218. 015( 7)  ( 1987- 88)  i s now f ound at  
Wi s.  St at .  § 218. 0171( 7) ,  and t he st at ut or y l anguage per t i nent  
t o t hi s di scussi on r emai ns unchanged.   
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pr oceedi ng,  and deni ed r easonabl e at t or ney f ees and cost s i n t he 

r emanded pr oceedi ng.   Chmi l l  I I ,  154 Wi s.  2d at  411- 12.    

¶39 The cour t  of  appeal s r ever sed,  or der i ng t he awar d of  

r easonabl e cost s  i n bot h t he appel l at e and r emanded pr oceedi ngs,  

and r easonabl e at t or ney f ees i n t he r emanded pr oceedi ng.   I d.  at  

413,  416- 18.   Regar di ng t he ci r cui t  cour t ' s  f ai l ur e t o awar d 

r easonabl e cost s ,  t he cour t  of  appeal s hel d t hat  t he c i r cui t  

cour t  " r ead Chmi l l  I  t oo l i t er al l y.   I t  i mpr oper l y exer ci sed i t s 

di scr et i on because i t  i gnor ed t he cont ext  of  our  st at ement .   

That  cont ext  shows t hat  we i nt ended t o appl y sec.  218. 015( 7) ,  

St at s. ,  whi ch per mi t s an awar d of  ' cost s,  di sbur sement s and 

r easonabl e at t or ney f ees, '  not  j ust  f ees.   We i nt ended t o awar d 

t he awar dabl e. "   Chmi l l  I I ,  154 Wi s.  2d at  413.  

¶40 Wi l de cont ends t hat  Chmi l l  I I  i s  di st i ngui shabl e 

because Wi s.  St at .  § 218. 015( 7)  ( 1987- 88)  pr ovi des f or  t he 

r ecover y of  " cost s,  di sbur sement s and r easonabl e at t or ney f ees, "  

whi l e Wi s.  St at .  § 218. 0163( 2)  pr ovi des f or  " cost s,  i ncl udi ng 

r easonabl e at t or ney f ees. "   Whi l e t he i ncl usi on of  t he t er m 

" di sbur sement s"  i n Wi s.  St at .  § 218. 015( 7)  ( 1987- 88)  mor e 

cl ear l y set s f or t h t he l egi s l at ur e' s i nt ent  t hat  t he par t y be 

made whol e,  t her e i s no get t i ng ar ound t he f act  t hat  pr ovi di ng 

" cost s,  i ncl udi ng r easonabl e at t or ney f ees"  under  § 218. 0163( 2)  

denomi nat es somet hi ng ver y di f f er ent  t han enumer at ed cost s under  

§ 814. 04.  

 ¶41 Mor eover ,  r eadi ng t he cost  pr ovi s i ons of  

Wi s.  St at .  § 218. 0163( 2)  and Wi s.  St at .  § 814. 04 i n par i  mat er i a 

pr ecl udes an i nt er pr et at i on of  § 218. 0163( 2)  t hat  woul d l i mi t  
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r ecover y t o enumer at ed § 814. 04 cost s.   See St at e v.  Deni s L. R. ,  

2005 WI  110,  ¶57 n. 21,  283 Wi s.  2d 358,  699 N. W. 2d 154 ( st at ut es 

ar e r ead t oget her  i n par i  mat er i a t o avoi d any conf l i c t s) .   Bot h 

Wi s.  St at .  § 218. 0163( 2)  and Wi s.  St at .  § 814. 04 t r eat  at t or ney 

f ees as a subcat egor y of  cost s.   Among t he enumer at ed cost s 

i ncl uded wi t hi n § 814. 04 ar e " at t or ney f ees, "  whi ch ar e st r i ct l y  

l i mi t ed t o a maxi mum amount  of  bet ween $100 and $500,  dependi ng 

on t he amount  of  t he t ot al  r ecover y.   Wi s.  St at .  § 814. 04( 1) ( a) .    

¶42 I f ,  as Wi l de ar gues,  t he t er m " cost s"  under  

Wi s.  St at .  § 218. 0163( 2)  means onl y Wi s.  St at .  § 814. 04 

enumer at ed cost s,  t he onl y at t or ney f ees avai l abl e under  

§ 218. 0163( 2)  woul d be t hose enumer at ed under  § 814. 04( 1) ( a) .   

But  § 218. 0163( 2)  expl i c i t l y  pr ovi des f or  awar d of  " cost s,  

i ncl udi ng r easonabl e at t or ney f ees. "   ( Emphasi s added. )   Thus,  a 

const r uct i on of  " cost s"  t o mean onl y Wi s.  St at .  § 814. 04 

enumer at ed cost s woul d put  l anguage pr ovi di ng f or  " r easonabl e 

at t or ney f ees"  i n § 218. 0163( 2)  i n di r ect  conf l i c t  wi t h t he 

at t or ney f ee pr ovi s i ons of  § 814. 04. 17  A const r uct i on of  " cost s"  

                                                 
17  Enumer at ed cost s under  § 814. 04 i ncl ude at t or ney f ees 

whi ch ar e st r i ct l y l i mi t ed t o a maxi mum amount  of  bet ween $100 
and $500,  dependi ng on t he amount  of  t he t ot al  r ecover y.   
Wi s.  St at .  § 814. 04( 1) ( a) .   Enumer at ed cost s do not  i ncl ude 
r easonabl e at t or ney f ees.   Supr a,  ¶41.   
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t o mean " r easonabl e cost s"  i s t her ef or e necessar y t o har moni ze 

§ 218. 0163( 2)  and § 814. 04( 1) ( a) . 18   

I V 

 ¶43 We consi der  next  whet her  t he c i r cui t  cour t ' s  awar d of  

cost s r epr esent ed an er r oneous exer ci se of  i t s  di scr et i on.   We 

exami ne t he r ecor d of  t he r emanded pr oceedi ng t o det er mi ne i f  

t he c i r cui t  cour t  r eached i t s concl usi on by a r easoned 

appl i cat i on of  t he appr opr i at e l egal  st andar d t o t he r el evant  

f act s.   Fr anke v.  Fr anke,  2004 WI  8,  ¶55 n. 38,  268 Wi s.  2d 360,  

674 N. W. 2d 832 ( " When a c i r cui t  cour t  exer ci ses di scr et i on,  t he 

r ecor d on appeal  must  r ef l ect  t he c i r cui t  cour t ' s  r easoned 

appl i cat i on of  t he appr opr i at e l egal  st andar d t o t he r el evant  

f act s i n t he case. " )  ( c i t at i on omi t t ed) .    

                                                 

18 We not e t hat  a deci s i on of  t he Uni t ed St at es Sevent h 
Ci r cui t  Cour t  of  Appeal s not  c i t ed by ei t her  par t y const r ues 
l anguage i dent i cal  t o t hat  of  Wi s.  St at .  § 218. 0163( 2)  and 
r eaches a di f f er ent  concl usi on t han t he one we r each her e.   See 
Bob Wi l l ow Mot or s,  I nc.  v.  Gener al  Mot or s Cor p. ,  872 F. 2d 788,  
799 ( 7t h Ci r .  1989) .   I n Bob Wi l l ow Mot or s,  t he f eder al  
appel l at e cour t  const r ued l anguage i n Wi s.  St at .  § 218. 01( 9) ( a)  
( 1983- 84)  pr ovi di ng f or  r ecover y of  " cost s i ncl udi ng a 
r easonabl e at t or ney f ee"  t o per mi t  r ecover y of  " no mor e t han 
or di nar y t axabl e cost s as f ound i n 28 U. S. C.  § 1920. "   I d.   
However ,  we not e t hat  t he Bob Wi l l ow Mot or s cour t  awar ded cost s 
under  28 U. S. C.  § 1920,  whi ch does not  i ncl ude a l i mi t ed 
at t or ney f ee among t he cost s enumer at ed under  t hat  sect i on,  
unl i ke Wi s.  St at .  § 814. 04( 1) ( a) .   Accor di ngl y,  unl i ke Wi s.  
St at .  § 218. 0163( 2)  and § 814. 04( 1) ( a) ,  § 218. 01( 9) ( a)  ( 1983- 84)  
and 28 U. S. C.  § 1920 do not  appear  t o conf l i c t  wi t h one anot her .   
See,  supr a,  ¶¶41- 42.   Regar dl ess,  t hi s cour t  i s  not  bound by a 
f eder al  cour t ' s  i nt er pr et at i on of  Wi sconsi n l aw.   See,  e. g. ,  
Daanen & Janssen,  I nc.  v.  Cedar api ds,  I nc. ,  216 Wi s.  2d 395,  
400,  573 N. W. 2d 842 ( 1998) .   
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¶44 On r emand,  Wi l de ar gued t hat  Kol upar  I  di r ect ed t he 

ci r cui t  cour t  t o addr ess " t axabl e cost s"  enumer at ed i n 

Wi s.  St at .  § 814. 04 because,  i t  cont ended,  Wi s.  St at .  

§ 218. 0163( 2)  pr ovi ded f or  onl y t hese cost s.   However ,  Wi l de di d 

not  concede t hat  Kol upar  was ent i t l ed t o § 814. 04 enumer at ed 

cost s,  but  r at her  cont ended t hat  i t  was wi t hi n t he c i r cui t  

cour t ' s  di scr et i on t o awar d " $0 cost s, "  i ncl udi ng no § 814. 04 

enumer at ed cost s.   Kol upar  ar gued t hat  she was ent i t l ed t o 

r easonabl e cost s under  § 218. 0163( 2) ,  as wel l  as § 814. 04 

enumer at ed cost s,  because an awar d of  such cost s was necessar y 

t o ef f ect uat e t he pur poses of  t he st at ut e.   

¶45 At  t he hear i ng on cost s,  t he ci r cui t  cour t  made t he 

f ol l owi ng r ul i ng:   

The mat t er  i s r emanded back t o t he Cour t  wi t h t he 
deci s i on t hat  i t  can be zer o;  i t  can be nomi nal ,  and 
i t  al so can be ast r onomi cal ,  i f  I  buy t he ar gument s of  
t he pl ai nt i f f .   But  i t ' s  c l ear  t o me t hat  I ' m goi ng t o 
do what  I  t hi nk i s r i ght  and f ai r .  

I  t hi nk i n t hi s  case on t he l egal  i ssues i n t er ms of  
t he cost s,  t he quest i on of  cost s i s c l ear  t o me,  and 
I ' m goi ng t o r ul e t hat  i n t hi s mat t er  t hat  i t  i s  
t axabl e cost s.   Ther e ar e di f f er ent  st at ut es wi t h f ee-
shi f t i ng pr ovi s i ons,  but  t hi s st at ut e,  as i s i ndi cat ed 
by t he Cour t ,  t hat  t hi s mat t er  i s back her e f or  cost s 
and t hat  i s t axabl e cost s.   That ' s 814 t axabl e cost s.    

I n t er ms of  t he r ecommendat i on,  or  at  l east  t he 
ar gument  t hat  i t  shoul d be zer o,  I  j ust  don' t  buy i t  
because I  t hi nk t he Supr eme Cour t  coul d have made t hat  
det er mi nat i on.   I  t hi nk t hey sent  i t  back her e f or  a 
r eason,  and t hat  was t o det er mi ne cost s.    

So now t hat  I  have r ul ed t hat  i t ' s  t axabl e cost s or  
814 cost s,  I ' m now conf r ont ed wi t h t r y i ng t o f i gur e 
out  what  ar e t axabl e cost s based on t he submi ssi ons.   
And t hi s det ai l ed l edger  has a l ot  of  ent r i es on i t ,  
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but  t her e wer e not  r ecei pt s f or  ever y ent r y.   Ther e 
wer e r ecei pt s f or  maj or  ent r i es,  and t hi s Cour t ——I ' m 
goi ng t o at  l east  be r easonabl e i n my det er mi nat i on as 
t o what  t he cost s ar e.   I ' m j ust  goi ng t o r ead of f  
t hose cost s t hat  I ' m goi ng t o appr ove i n t hi s mat t er  
based on t he l edger  and t he i nf or mat i on t hat  I  have 
r ecei ved.    

The cour t  t hen det ai l ed t he i t ems of  cost s t hat  i t  woul d awar d.   

Among t hese wer e t wo i t ems of  cost  not  enumer at ed i n 

Wi s.  St at .  § 814. 04,  a medi at i on f ee and t he cost  of  an 

i nvest i gat i on t o l ocat e Thompson.   The cour t  f ai l ed t o 

acknowl edge t hat  t hese t wo i t ems wer e not  § 814. 04 enumer at ed 

cost s,  or  expl ai n why i t  was awar di ng t hese cost s but  not  ot her s 

r equest ed by Kol upar .    

¶46 Af t er  l i s t i ng t he i t ems of  cost  t o be awar ded,  t he 

c i r cui t  cour t  concl uded:   " Al l  r i ght .   Those ar e t he cost s t hat  

I  f i nd t hat  ar e r easonabl e i n t hi s mat t er  and I ' m awar di ng i n 

t hi s case,  and t hat ' s t he r ul i ng of  t he Cour t . "   

¶47 The wr i t t en or der  of  cost s t hat  f ol l owed t he c i r cui t  

cour t ' s  bench r ul i ng pr ovi ded as f ol l ows:   " I T I S HEREBY 

ORDERED:   1.  That  pl ai nt i f f  r ecei ved t axabl e cost s under  Chapt er  

814 of  t he Wi sconsi n St at ut es f or  t he f ol l owi ng i t ems [ l i s t i ng 

17 i t ems of  cost ,  see supr a,  ¶12] .   2.  That  pl ai nt i f f ' s  r equest  

f or  cost s on her  appeal  ar e deni ed f or  t hose r easons st at ed on 

t he r ecor d. "   

¶48 Because t he r ecor d does not  show t hat  t he 

det er mi nat i on of  t he amount  of  t he awar d was based on a r easoned 

appl i cat i on of  t he appr opr i at e l egal  st andar d,  we concl ude t he 

ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n 

cal cul at i ng t he amount  of  t he awar d.    
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¶49 We not e t hat  t he c i r cui t  cour t  er r oneousl y concl uded 

t hat  Kol upar  was ent i t l ed t o onl y t hose cost s enumer at ed i n 

Wi s.  St at .  § 814. 04.   As we concl uded ear l i er ,  Wi s.  St at .  

§ 218. 0163( 2)  pr ovi des f or  r ecover y of  r easonabl e cost s i n 

addi t i on t o § 814. 04 enumer at ed cost s.   We acknowl edge t hat  t hi s 

cour t ' s  r emand or der  di d not  di st i ngui sh bet ween § 814. 04 

enumer at ed cost s and r easonabl e cost s under  § 218. 0163( 2) .   

However ,  as not ed,  t he r emand or der ed a cal cul at i on of  cost s 

under  § 218. 0163( 2) ,  not  § 814. 04,  and cont empl at ed an exer ci se 

of  di scr et i on,  whi ch an awar d of  § 814. 04 enumer at ed cost s does 

not  cont empl at e.    

¶50 We obser ve t hat  t he c i r cui t  cour t  st at ed t hat  i t  woul d 

" at  l east  be r easonabl e i n my det er mi nat i on as t o what  t he cost s  

ar e"  and l at er  decl ar ed " [ t ] hose ar e t he cost s t hat  I  f i nd t hat  

ar e r easonabl e i n t hi s mat t er . "   We not e al so t hat  t he cour t ,  

whi l e decl ar i ng t hat  i t  was awar di ng cost s under  

Wi s.  St at .  § 814. 04,  t hen awar ded t wo i t ems of  cost  not  

enumer at ed i n t hat  sect i on.   Based on t hese f act s,  i t  coul d be 

ar gued t hat  t he c i r cui t  cour t ,  i n f act ,  appl i ed t he appr opr i at e 

l egal  st andar d by awar di ng r easonabl e cost s under  § 218. 0163( 2)  

i n addi t i on t o § 814. 04 enumer at ed cost s. 19  

¶51 Our  r evi ew of  t he r ecor d,  however ,  shows t hat  t he 

c i r cui t  cour t  di d not  engage i n a consi der ed pr ocess of  

                                                 
19 We addr ess t hi s ar gument  sua spont e.   Wi l de ar gues t hat  

t he c i r cui t  cour t ' s  or der  was a pr oper  exer ci se of  i t s  
di scr et i on,  but  not  f or  t he r easons di scussed her e.   See i nf r a,  
¶¶52- 53.   
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det er mi ni ng whi ch expenses wer e,  i n f act ,  " r easonabl e. "   The 

ci r cui t  cour t  mer el y st at ed t hat  i t  woul d awar d what  was 

" r easonabl e, "  but  di d not  expl ai n why i t  was " r easonabl e"  t o 

awar d cer t ai n cost s and not  ot her s.   Rat her ,  t he c i r cui t  cour t  

decl ar ed t hat  i t  was awar di ng Wi s.  St at .  § 814. 04 enumer at ed 

cost s onl y,  and t hen awar ded wi t hout  expl anat i on t wo cost s not  

i ncl uded under  § 814. 04.   To demonst r at e t hat  t he cour t  pr oper l y 

exer ci sed i t s di scr et i on——i n spi t e of  i t s  mi sst at ement s of  t he 

l egal  st andar d——t he r ecor d woul d need t o show t hat  t he c i r cui t  

cour t  engaged i n a pr ocess i n whi ch i t  act ual l y appl i ed t he 

cor r ect  l egal  st andar d.   Because t he r ecor d does not  demonst r at e 

t hat  t he c i r cui t  cour t  appl i ed t he cor r ect  l egal  st andar d her e,  

we concl ude t hat  i t  er r oneousl y exer ci sed i t s di scr et i on i n 

det er mi ni ng t he amount  of  t he awar d of  cost s.    

¶52 Wi l de cont ends t hat  t he c i r cui t  cour t  pr oper l y 

exer ci sed i t s di scr et i on i n cal cul at i ng t he amount  of  t he cost  

awar d because Kol upar ' s r equest s f or  cost s wer e poor l y 

document ed and uncl ear .   Wi l de asser t s t hat  Kol upar  f ai l ed t o 

pr ovi de r ecei pt s f or  many expenses.   I t  st at es t hat  on November  

8,  2004,  Kol upar  r equest ed expenses i n t he amount  of  $8844. 12,  

but  on December  1,  2004,  Kol upar  submi t t ed an i t emi zed r equest  

f or  cost s i n t he amount  of  $9933. 44.   Kol upar  st at ed at  t he 

hear i ng t hat  she pr ovi ded document at i on f or  " t he bi g t i cket  

i t ems, "  account i ng f or  appr oxi mat el y $8000 of  t he cost s.   She 

adds t hat  ot her  cost s wer e f or  i t ems f or  whi ch r ecei pt s ar e 

t ypi cal l y not  avai l abl e,  such as mi l eage.   
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¶53 We concl ude t hat  i nconsi st enci es i n t he amount s 

r equest ed or  al l eged i nadequat e document at i on f or  r equest ed 

cost s do not  suppor t  t he concl usi on t hat  t he c i r cui t  cour t  

pr oper l y exer ci sed i t s di scr et i on her e.   We not e t her e i s l i t t l e 

evi dence t hat  t he c i r cui t  cour t  act ual l y based i t s at t empt ed 

exer ci se of  di scr et i on on t hese gr ounds.   Mor eover ,  t he 

di f f er ence bet ween a r equest  of  $8844. 12 and $9933. 44 i s 

l ogi cal l y not  a basi s f or  an awar d of  $3523. 46.   Fur t her ,  we 

cannot  concl ude,  as a mat t er  of  l aw,  t hat  t he document at i on 

pr ovi ded by Kol upar  i s i ndeci pher abl e or  ot her wi se i nadequat e on 

t he whol e.   Whet her  r equest ed i ndi v i dual  i t ems of  cost  ar e 

adequat el y document ed i s a quest i on f or  t he c i r cui t  cour t  on 

r emand.  

¶54 Kol upar  ar gues t hat  much of  her  cost s wer e t he r esul t  

of  Wi l de' s l i t i gat i on t act i cs,  and cour t - mandat ed expenses.   The 

quest i on of  whet her  Wi l de' s l i t i gat i on t act i cs  i n f act  dr ove 

par t i cul ar  cost s i s r el evant  t o a det er mi nat i on of  t he 

r easonabl eness of  Kol upar ' s cost s,  among ot her  f act or s. 20  Thi s 

mat t er  r equi r es an exer ci se of  di scr et i on by t he c i r cui t  cour t  

on r emand.  

                                                 
20 Judge Ral ph Adam Fi ne addr essed Wi l de' s l i t i gat i on 

t act i cs i n hi s di ssent  t o t he f i r st  cour t  of  appeal s deci s i on i n 
t hi s mat t er ,  Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2003 WI  
App 175,  ¶23,  266 Wi s.  2d 659,  668 N. W. 2d 798.   Judge Fi ne 
concl uded Wi l de " del ayed and obf uscat ed t he l i t i gat i on pr ocess"  
and " pur sued a scor ched- ear t h Rambo- l i t i gat i on pol i cy t hat  has 
no pl ace i n our  j ust i ce syst em. "   
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¶55 What  i s not  r el evant  t o t he r easonabl eness of  an awar d 

of  cost s,  however ,  i s  t he pecuni ar y val ue of  t he act i on as 

compar ed wi t h t he cost s of  l i t i gat i on.   As di scussed,  an 

i mpor t ant  pur pose of  f ee- shi f t i ng st at ut es i s t o encour age 

i nj ur ed par t i es t o enf or ce t hei r  st at ut or y r i ght s when t he cost  

of  l i t i gat i on,  absent  t he f ee- shi f t i ng pr ovi s i on,  woul d 

di scour age t hem f r om doi ng so.   See,  e. g. ,  Shands,  115 Wi s.  2d 

at  358.   Pr ovi di ng f or  r easonabl e at t or ney f ees and cost s 

ensur es t hat  i ndi v i dual s wi l l  enf or ce t he r i ght s pr ovi ded t o 

t hem under  t he st at ut e by t he l egi s l at ur e,  even when t he cost s 

of  l i t i gat i on exceed t he val ue of  t he act i on.    

V 

¶56 Fi nal l y,  Kol upar  r equest s i n her  br i ef - i n- chi ef  an 

awar d of  r easonabl e at t or ney f ees and r easonabl e cost s under  

Wi s.  St at .  § 218. 0163( 2)  f or  t hi s appeal .   We const r ue her  

r equest  as a mot i on f or  r easonabl e at t or ney f ees and r easonabl e 

cost s.   For  many of  t he same r easons t hat  we hol d t hat  

§ 218. 0163( 2)  r equi r es an awar d of  r easonabl e cost s i n addi t i on 

t o Wi s.  St at .  § 814. 04 enumer at ed cost s,  we concl ude t hat  a 

pl ai nt i f f  pr evai l i ng on a Wi s.  St at .  § 218. 0116 cl ai m i s 

ent i t l ed t o an awar d of  r easonabl e at t or ney f ees and r easonabl e 

cost s f or  appel l at e pr oceedi ngs.    

¶57 As not ed,  t hi s  cour t  i n Shands r esol ved t he quest i on 

of  t he r ecover abi l i t y  of  r easonabl e at t or ney f ees f or  an appeal  

under  a f ee- shi f t i ng st at ut e,  hol di ng t hat  t he pur poses of  t he 

r emedi al  st at ut e ent i t l ed t he pl ai nt i f f  t o an awar d of  

r easonabl e at t or ney f ees i n an appeal .   We have concl uded t oday 
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t hat  t he pur poses of  anot her  r emedi al  st at ut e,  

Wi s.  St at .  § 218. 0116,  r equi r e an awar d of  r easonabl e cost s i n 

t he c i r cui t  cour t  pr oceedi ng.   Li kewi se,  f ai l ur e t o awar d 

r easonabl e at t or ney f ees and r easonabl e cost s t o a pr evai l i ng 

pl ai nt i f f  under  § 218. 0116 i n appel l at e pr oceedi ngs woul d 

di scour age l i t i gant s wi t h l egi t i mat e c l ai ms f r om pur sui ng t hei r  

r i ght  t o an appeal ,  and t hus under mi ne t he ef f ect i veness of  

§ 218. 0116.   We t her ef or e concl ude t hat  Kol upar  i s ent i t l ed t o 

r easonabl e at t or ney f ees and r easonabl e cost s f or  t hi s appeal ,  

and we di r ect  t he c i r cui t  cour t  t o det er mi ne an amount  of  

r easonabl e f ees and cost s and t o awar d such f ees and cost s.   

VI  

¶58 I n sum,  we concl ude t hat  Wi s.  St at .  § 218. 0163( 2)  

pr ovi des f or  t he awar d of  r easonabl e cost s as wel l  as r easonabl e 

at t or ney f ees.   Because t he cour t  of  appeal s mi sconst r ued 

§ 218. 0163( 2)  i n af f i r mi ng t he ci r cui t  cour t ' s  awar d of  cost s,  

we r ever se i t s deci s i on.   Because t he ci r cui t  cour t  f ai l ed t o 

appl y t he cor r ect  l egal  st andar d t o i t s cost  det er mi nat i on,  we 

concl ude i t  er r oneousl y exer ci sed i t s di scr et i on i n det er mi ni ng 

t he amount  of  t he awar d of  cost s.   

¶59 We t her ef or e r emand t o t he c i r cui t  cour t  t o awar d 

Wi s.  St at .  § 814. 04 enumer at ed cost s,  and t o exer ci se i t s 

di scr et i on t o det er mi ne under  Wi s.  St at .  § 218. 0163( 2)  t he 

amount  of  Kol upar ' s r easonabl e cost s beyond t hose enumer at ed i n 

§ 814. 04.   Consi st ent  wi t h Shands,  115 Wi s.  2d at  361,  we al so 

gr ant  Kol upar ' s r equest  of  r easonabl e at t or ney f ees and 
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r easonabl e cost s f or  t hi s appeal  and di r ect  t he c i r cui t  cour t  t o 

det er mi ne and awar d such f ees and cost s.    

By the Court. —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶60 JON P.  WI LCOX,  J.    (dissenting).  Tammy Kol upar  

r ecei ved mor e cost s t han she was per mi t t ed under  

Wi s.  St at .  § 218. 0163( 2) .   Rat her  t han anxi ousl y awai t i ng t he 

deadl i ne f or  appeal  i n hopes t hat  Wi l de Pont i ac woul d deci de an 

appeal  over  $430 was not  wor t h i t ,  she f i l ed an appeal  her sel f .    

¶61 Wi t h t oday' s deci s i on,  Kol upar ' s l i t i gat i on gambl e 

pays of f .   She now heads back t o t he c i r cui t  cour t  wi t h a chance 

t o r ecover  even mor e cost s.    

¶62 Kol upar ' s at t or neys ar e not  doi ng t oo badl y ei t her .   

On t op of  t he $15, 000 i n r easonabl e at t or ney f ees i ni t i al l y  

awar ded,  t he maj or i t y i s awar di ng at t or ney f ees f or  t hi s appeal .       

¶63 Gi ven t he i ssues pr esent ed i n t hi s case,  r emand i s not  

t he pr oper  st ep.   Accor di ngl y,  I  r espect f ul l y di ssent .  

I  

¶64 Gener al l y,  par t i es t o a l awsui t  bear  t hei r  own cost s,  

i ncl udi ng at t or ney f ees and ot her  di sbur sement s,  " absent  

l egi s l at i ve aut hor i zat i on t o shi f t  cost s. "   Kol upar  v.  Wi l de 

Pont i ac Cadi l l ac ,  I nc. ,  2004 WI  112,  ¶17,  275 Wi s.  2d 1,  683 

N. W. 2d 58 ( Kol upar  I ) .   " ' [ T] o t he ext ent  t hat  a st at ut e does 

not  aut hor i ze t he r ecover y of  speci f i c  cost s,  t hey ar e not  

r ecover abl e. ' "   Kl ei nke v.  Far mer s Coop.  Suppl y and Shi ppi ng,  

202 Wi s.  2d 138,  147,  549 N. W. 2d 714 ( 1996)  ( quot i ng St at e v.  

Fost er ,  100 Wi s.  2d 103,  106,  301 N. W. 2d 192 ( 1981) ) .  

¶65 Wi sconsi n St at .  § 218. 0163( 2)  i s a f ee- shi f t i ng 

st at ut e.   I t  pr ovi des t he f ol l owi ng:  

Any r et ai l  buyer ,  l essee or  pr ospect i ve l essee 
suf f er i ng pecuni ar y l oss because of  a v i ol at i on by a 
l i censee of  s.  218. 0116 ( 1)  ( bm) ,  ( c) ,  ( cm) ,  ( dm) ,  
( e) ,  ( em) ,  ( f ) ,  ( i m) ,  ( m)  or  ( p)  may r ecover  damages 
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f or  t he l oss i n any cour t  of  compet ent  j ur i sdi ct i on 
t oget her  wi t h cost s,  i ncl udi ng r easonabl e at t or ney 
f ees.  

Kol upar  i s ent i t l ed t o § 218. 0163( 2)  cost s.   See Kol upar  I ,  275 

Wi s.  2d 1,  ¶55.  

¶66 Wi sconsi n St at .  § 218. 0163( 2)  does not  def i ne " cost s. "   

Ther e i s not  a def i ni t i on of  " cost s"  anywher e i n Wi s.  St at .  ch.  

218.   However ,  t he l egi s l at ur e has pr ovi ded an ent i r e chapt er  on 

cour t  cost s,  f ees,  and sur char ges.   Wi s.  St at .  ch 814.   

Wi sconsi n St at .  § 814. 04 speci f i cal l y addr esses i t ems of  cost s.   

I t  begi ns wi t h t he f ol l owi ng:   

Except  as pr ovi ded i n ss.  93. 20,  100. 195( 5m) ( b) ,  
100. 30( 5m) ,  106. 50( 6) ( i )  and ( 6m) ( a) ,  115. 80( 9) ,  
281. 36( 2) ( b) 1. ,  767. 553( 4) ( d) ,  769. 313,  [ 814. 025] ,  
802. 05,  [ [ 814. 245] ] ,  895. 035( 4) ,  895. 506,  895. 443( 3) ,  
895. 444( 2) ,  895. 445( 3) ,  895. 446( 3) ,  943. 212( 2) ( b) ,  
943. 245( 2) ( d) ,  943. 51( 2) ( b) ,  and 995. 10( 3) ,  when 
al l owed cost s shal l  be as f ol l ows:  

The l egi s l at ur e has not  i ncl uded § 218. 0163( 2)  i n t he l i s t  of  

st at ut es exempt ed f r om § 814. 04.   Ther ef or e,  when a cour t  

consi der s an awar d of  " cost s"  pur suant  t o § 218. 0163( 2) ,  i t  

shoul d awar d cost s consi st ent  wi t h § 814. 04.  

¶67 Wi sconsi n St at .  § 814. 04( 2)  pr ovi des f or  " [ a] l l  t he 

necessar y di sbur sement s and f ees al l owed by l aw. "   The 

r easonabl e at t or ney f ees pr ovi ded by § 218. 0163( 2)  const i t ut e 

" f ees al l owed by l aw. "   Ther ef or e,  a pl ai nt i f f  t hat  suf f er s a 

pecuni ar y l oss cover ed by § 218. 0163( 2)  may r ecover  § 814. 04 

cost s,  i ncl udi ng r easonabl e at t or ney f ees.  

¶68 The maj or i t y ' s cont ent i on t hat  at t or ney f ees ar e 

" st r i ct l y l i mi t ed"  by § 814. 04( 1) ( a)  i s not  suppor t ed by t he 

l anguage of  § 814. 04.   See maj or i t y op. ,  ¶42 n. 17.   To t he 
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cont r ar y,  t he at t or ney f ees pr ovi ded by § 814. 04( 1)  set  a 

mi ni mum amount  of  at t or ney f ees.   Wi sconsi n St at .  § 814. 04( 2)  

t hen per mi t s a def endant  t o r ecover  addi t i onal  " f ees al l owed by 

l aw. "   Wi sconsi n St at .  § 218. 0163( 2)  i s a l aw t hat  al l ows t he 

r ecover y of  " r easonabl e at t or ney f ees. "   At t or ney f ees ar e a 

t ype of  f ees.   Accor di ngl y,  a pl ai nt i f f  r ecover i ng under  

§ 218. 0163( 2)  wi l l  r ecover  r easonabl e at t or ney f ees,  whi ch wi l l  

be at  l east  t hose pr ovi ded by § 814. 04( 1) .     

¶69 I n t hi s case,  t he c i r cui t  cour t  awar ded Kol upar  cost s 

t hat  went  beyond t hose pr ovi ded by § 814. 04.   Speci f i cal l y,  

Kol upar  r ecei ved $80 f or  an i nvest i gat i on t o l ocat e a def endant  

and $350 f or  a medi at i on f ee.   Nei t her  of  t hese cost s f al l  i nt o 

a cat egor y pr ovi ded i n § 814. 04.   Accor di ngl y,  Wi l de Pont i ac had 

gr ounds f or  an appeal  because t he awar d of  cost s exceeded t hose 

al l owed by l aw.    

¶70 Why t hen shoul d t hi s case not  be r emanded?  Si mpl e 

answer :   Wi l de Pont i ac never  f i l ed an appeal .    

¶71 Kol upar  f i l ed t he appeal  i n t hi s case.   She sought  

mor e cost s t han wer e awar ded by t he c i r cui t  cour t ,  i n t he f or m 

of  act ual  cost s.   The cour t  of  appeal s t hen pr oper l y concl uded 

t hat  Kol upar  was not  ent i t l ed t o act ual  cost s.   The cour t  of  

appeal s di d not  addr ess t he i ssue r el at ed t o t he c i r cui t  cour t  

awar di ng cost s beyond t he scope of  § 814. 04 because Wi l de 

Pont i ac never  r ai sed i t .  

¶72 Gi ven t hat  t he i ssue r el at ed t o t he c i r cui t  cour t  

awar di ng cost s beyond t he scope of  § 814. 04 was not  pr oper l y 

bef or e t he cour t  of  appeal s,  i t  cer t ai nl y i s not  pr oper l y bef or e 
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t hi s cour t .   Wi l de Pont i ac never  f i l ed an appeal  i n t hi s case.   

Nonet hel ess,  t he cour t  has addr essed t he i ssue and come up wi t h 

a cont or t ed i nt er pr et at i on of  t he st at ut e i n t he pr ocess.    

I I I  

¶73 Kol upar  heads back t o t he c i r cui t  cour t  wi t h a new 

i nt er pr et at i on of  § 218. 0163( 2) :  i t  " pr ovi des f or  t he awar d of  

r easonabl e cost s. "   Maj or i t y op. ,  ¶3.    

¶74 The l egi s l at ur e di d not  modi f y  t he wor d " cost s"  wi t h 

t he wor d " r easonabl e, "  at  l east  not  i n § 218. 0163( 2) .   Ot her  

pr ovi s i ons of  § 218. 0163 suggest  t hat  i t  coul d have i f  t hat  

i ndeed was what  i t  i nt ended.   Af t er  al l ,  t he l egi s l at ur e di d use 

t he wor d " r easonabl e"  i n t he ver y next  pr ovi s i on.   See 

Wi s.  St at .  § 218. 0163( 3) .    

¶75 Why di d t he l egi s l at ur e not  modi f y t he wor d " cost s"  

wi t h t he wor d " r easonabl e" ?  Li kel y because t he wor d " cost s"  

unmodi f i ed has meani ng i n t he st at ut es.   Speci f i cal l y,  i t  means 

t hat  § 814. 04 wi l l  appl y.  

¶76 The maj or i t y has i nf l at ed t he scope of  § 218. 0163( 2)  

by ar bi t r ar i l y  i nser t i ng " r easonabl e"  as a modi f i er  of  t he wor d 

" cost s. "  

I V 

¶77 Thi s l i t i gat i on has dr agged on t oo l ong.   Wi t h t oday' s 

deci s i on,  t her e i s no end i n s i ght .   Kol upar  has managed t o 

pr evai l  on t hi s appeal  when she i s t he one t hat  benef i t ed f r om 

an over l y gener ous awar d of  cost s.   The f act  t hat  she now heads 

back t o t he c i r cui t  cour t  t o col l ect  " r easonabl e"  cost s t ur ns 

t he pl ai n l anguage of  § 218. 0163( 2)  on i t s head.  
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¶78 For  t he f or goi ng r easons,  I  r espect f ul l y di ssent .   

¶79 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

j oi ns t hi s opi ni on.  
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