2007 W 126

SUPREME COURT OF W SCONSI N

Case No. : 2005AP718-D

CowPLETE TI TLE:

In the Matter of Disciplinary Proceedi ngs
Agai nst M chael R Inglinpo, Attorney at Law

O fice of Lawer Regul ation,
Conpl ai nant - Appel | ant - Cr oss-
Respondent
V.
M chael R 1Inglino,
Respondent - Respondent - Cr oss- Appel | ant .

DI SCI PLI NARY PROCEEDI NGS AGAI NST | NG.I MO

OPI NI ON FI LED: Cct ober 18, 2007
SUBM TTED ON BRI EFS:

ORAL  ARGUMVENT: April 26, 2007

SOURCE OF APPEAL:
COURT:
COUNTY:
JUDGE:

JUSTI CES:
CONCURRED:
Di SSENTED:

NoT PARTICIPATING  Z| EGLER, J., did not participate.

ATTORNEYS:

For the conpl ainant-appel |l ant-cross-respondent, there were
briefs filed by Matthew F. Anich, Ashland, and oral argunment by
Mat t hew F. Ani ch.

For the respondent-respondent-cross-appellant, there were
briefs filed by Mchael R 1Inglino, Superior, and oral argunent
by M chael R Inglino.



2007 W 126
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2005AP718-D

STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs
Agai nst Mchael R Inglinpb, Attorney at Law

O fice of Lawer Regul ati on,
FI LED
Conpl ai nant - Appel | ant -

Cr oss- Respondent ) OCT 18 2007

V.
David R Schanker

Clerk of Supreme Court
M chael R Inglino,

Respondent - Respondent -
Cross- Appel | ant .

ATTORNEY disciplinary proceeding. Attorney's |license
suspended.
11 PER CURI AM In this disciplinary proceeding, the

referee concluded that the OLR had proven violations on 10 of
the 15 counts contained in the conplaint filed by the Ofice of
Lawyer Regulation (OLR). Based on those violations, the referee
recomended that Attorney Mchael Inglinb's license to practice

law in Wsconsin be suspended for 18 nonths. Both the OLR and
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Attorney Inglino appeal from the referee's report and
reconmmendati on.

12 After independently reviewing the record, we determ ne
that the facts as found by the referee denonstrate viol ations of
the Rules of Professional Conduct for 14 of the 15 counts
alleged by the OLR W conclude that Attorney Inglino's
prof essi onal m sconduct requires a three-year suspension of his
license to practice law in this state. W agree with the
referee’'s recomendation that Attorney Inglinmo should be
required to submt to random drug tests for a period of one year
prior to the reinstatenent of his license. Finally, we disagree
with the referee's recommendation that the anmount of the costs
of this disciplinary proceeding to be paid by Attorney Inglino
shoul d be reduced by one-fifteenth. W determ ne that Attorney
Inglino should be required to pay the full costs of this
proceedi ng, which were $42,400.96 as of May 10, 2007.

13 After a lengthy period of investigation, on March 18,
2005, the OLR filed a 15-count conplaint against Attorney
I ngl i no. Attorney Curry First was subsequently appointed as
referee. After the parties conducted discovery, the OLR filed a
nmotion for summary judgnent. Utimately, the referee granted
summary judgnent to the OLR on seven counts, granted summary
judgment to Attorney Inglinbo on one count and denied summary
judgnent to either party on seven counts. An evidentiary
hearing was held on Novenber 29, 2005. Both parties submtted
post-hearing briefs, as well as proposed findings of fact and

concl usi ons of | aw.
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14 The referee submtted a lengthy report containing his
findings of fact and conclusions of law, as well as his
recommendations for discipline. The findings of fact and
conclusions of law are sunmarized as briefly as possible bel ow

15 Wen reviewing the referee's report, we wll affirm
the referee's findings of fact wunless they are clearly

erroneous. See In re Disciplinary Proceedi ngs Agai nst Sosnhay,

209 Ws. 2d 241, 243, 562 N W2d 137 (1997). W review the
referee's conclusions of |aw, however, on a de novo basis. See

In re Disciplinary Proceedings Against Carroll, 2001 W 130,

129, 248 Ws. 2d 662, 636 N.W2d 718.

6 Attorney Inglinbo was admtted to the practice of |aw
in Wsconsin in Septenber 1985. He practiced in the Superior
ar ea.

17 Count s 1 and 2 relate to Attorney Inglino's
representation of L.K in a crimnal case between April 2000 and
January 2001. During this representation in October 2000,
Attorney Inglino had sexual relations with L.K's girlfriend in
L.K.'s presence and with L.K also engaging in sexual relations
with his girlfriend during the sexual encounter. The referee
further found, however, that there was no evidence that during
the encounter there was any intimte physical contact between
Attorney Inglino and L. K

18 Count 1 of the OLR s conplaint alleged that by having
sexual relations wth L.K's girlfriend in L.K's presence and

with L.K participating in the encounter, Attorney Inglino had
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violated SCR 20:1.8(k)(2).? Al though the referee found that
there had been a three-way sexual encounter involving L.K , his
girlfriend and Attorney Inglino, he concluded that there was no
violation of SCR 20:1.8(k)(2) because there was no evidence that
Attorney Inglinm and his client, L.K , had "sexual relations" as
that termis defined in the rule. Specifically, there was no
evidence that Attorney Inglinmo and L.K  engaged in sexual
intercourse or intentionally touched each other's intimte
parts.

19 One of the conditions of bail in L.K's crimnal case
was that he could not use or possess any controlled substances.
In addition, Ws. Stat. § 969.03(2) (1999-2000)2 provided that
"[a]s a condition of release in all cases, a person released
under this section shall not commt any crinme." Possession and
use of marijuana were crimnal acts in the State of Wsconsin.
Ws. Stat. 8§ 961.41(3g)(e). Beginning in 1998, Attorney Inglino
and L.K regularly went out drinking at various taverns. I n
addition to drinking, Attorney Inglinmo occasionally used
marijuana wth L.K Specifically, in October 2000 while L.K
was out on bail, L.K went to Attorney Inglinpo's house, where

the two of them used cocai ne and snoked marij uana.

1 SCR 20:1.8(k)(2) provides that "[a] |awer shall not have
sexual relations with a current client unless a consensual
sexual relationship existed between them when the |awer-client
rel ati onshi p commenced. "

2 All subsequent references to the Wsconsin Statutes are to
the 1999- 2000 version unl ess ot herw se indicat ed.



No. 2005AP718-D

10 A couple of nonths later, a week or two before his
crimnal trial, L.K returned to Attorney Inglino's house to
di scuss the upcomng trial. L.K testified that Attorney
Inglino was under the influence of drugs at the tinme, because
his eyes were dilated, he could not focus, and he was "antsy."
L.K. stated that he could tell when Attorney Inglino had used
drugs because he had previously used drugs with Attorney Inglino
on past occasi ons.

11 The referee found, based on L.K's testinony, that
Attorney Inglino had been high on drugs during L.K's trial,
that Attorney Inglinbo was not prepared, and that he had not
represented L. K adequately at the trial.

112 The referee concluded that this conduct by Attorney
Inglim constituted a violation of SCR 20:8.4(b).%® The referee
acknowl edged that using marijuana is a crinme under Wsconsin
law, but he did not believe that marijuana use, by itself,
reflected adversely on a |awer's honesty, trustworthiness or
fitness as a |awer in other respects. He believed that the OLR
had to prove a nexus between Attorney Inglinpo's crimnal act of
marijuana use and his provision of l|legal services to L.K  Wth
respect to Count 2, the referee concluded that the evidence
showed that Attorney Inglinmo had been high during L.K's

crimnal trial and that Attorney Inglino's perfornmance as an

3 SCR 20:8.4(b) provides that it is professional m sconduct
for a lawer to "commt a crimnal act that reflects adversely
on the |awer's honesty, trustworthiness or fitness as a |awer
in other respects.”
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attorney had been affected thereby. He did not base his |egal
conclusion of a violation of SCR 20:8.4(b) on the fact that
Attorney Inglinmo, by using marijuana wth L.K , had aided and
abetted L.K to violate a condition of his bail. The referee
stated that Count 2 was drafted as alleging a crimnal act of
using drugs, rather than as alleging a crimnal act of aiding
and abetting L.K to violate his bail condition.

13 Counts 3 through 6 relate to Attorney Inglino's use of
his client trust account and his failure to nmintain proper
trust account records. The referee's factual findings on these
counts include that Attorney Inglinmo wote two checks out of his
client trust account totaling $1,327 to purchase a car for
himself. Attorney Inglino clained that these funds belonged to
his nmother, for whom he had previously handled a real estate
matter, and that she gave the funds to him so that he could
purchase the car. Based on the OLR s reconstruction of Attorney
Inglino's <client trust account transactions, however, the
referee found that Attorney Inglino's trust account checks for
the car had exceeded any trust account funds belonging to his
not her by at |east $150. Thus, Attorney Inglino had drawn on
funds belonging to other clients.

14 1In addition, OLR s reconstruction denonstrated that as
of Decenber 31, 2001, several <clients and Attorney Inglino
hi msel f had negative balances in the trust account. | ndeed,
bet ween January 1, 1999, and Decenber 31, 2001, Attorney Inglino

used funds on deposit for clients with positive balances to
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cover at |east $386.05 of disbursenents for those with negative
bal ances.

115 For many years Attorney Inglino nmaintained personal
funds in his client trust account to act as a "cushion" against
overdrafts. Prior to May 2004, Attorney Inglino kept no witten
records that would show what amounts of personal funds were in
the client trust account. He made nore than $1,500 in
di sbursenents from his trust account for personal expenses when
he had no way to determ ne whether he had sufficient persona
funds in the trust account to cover those disbursenents.

116 Attorney Inglimo also did not maintain subsidiary
client |ledgers for individual clients and did not keep a running
bal ance of receipts, disbursenents and the anobunt remaining in
the trust account for each client. He did not record deposits
in the trust account checkbook register and kept no other
receipts journal showing the sources and dates of deposits.
Attorney Inglino did not keep a running balance for his trust
account and did not perform nonthly reconciliations between his
trust account bal ance and the bank statenents.

17 Despite his failure to keep the trust account records

required by former SCR 20:1.15(e),* Attorney Inglino certified on

4 Former SCR 20:1.15 applies to misconduct committed prior
to July 1, 2004. Forner SCR 20:1.15(e) provided:

(e) Conplete records of trust account funds and
other trust property shall be kept by the |awer and
shall be preserved for a period of at |east six years
after termnation of the representation. Compl et e
records shall include: (i) a cash receipts journal,
listing the sources and date of each receipt, (ii) a

7
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t hat

keepi ng requirenents.

t hat
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he had conplied with each of the trust account record-

Each of these certifications was fal se.

118 Based on these factual findings, the referee concl uded

Attorney Inglino had violated former SCR 20:1.15(a)® (Counts

di sbursenents journal, listing the date and payee of
each disbursenent, with all disbursenents being paid
by check, (iii) a subsidiary |edger <containing a
separate page for each person or conpany for whom
funds have been received in trust, showing the date
and amount of each receipt, the date and anount of
each di sbursenent, and any unexpended bal ance, (iv) a
mont hly schedul e of the subsidiary |edger, indicating
the balance of each client's account at the end of
each nmonth, (v) a determination of the cash balance
(checkbook balance) at the end of each nonth, taken
from the cash receipts and cash disbursenent journals
and a reconciliation of the cash balance (checkbook
bal ance) with the balance indicated in the bank

statenent, and (vi) nonthly statenents, including
cancel ed checks, vouchers or share drafts, and
duplicate deposit slips. A record of all property

ot her than cash which is held in trust for clients or
third persons, as required by paragraph (a) hereof,
shall also be maintained. Al trust account records
shall be deened to have public aspects as related to
the lawer's fitness to practice.

> Former SCR 20:1.15(a) provided: Safekeeping property.

(a) A lawer shall hold in trust, separate from
the lawer's own property, that property of clients
and third persons that is in the |awer's possession
in connection with a representation or when acting in
a fiduciary capacity. Funds held in connection with a
representation or in a fiduciary capacity include
funds held as trustee, agent, guardian, persona
representative of an estate, or otherw se. Al funds
of clients and third persons paid to a |lawer or |aw
firm shall be deposited in one or nore identifiable
trust accounts as provided in paragraph (c). The
trust account shall be mintained in a bank, savings
bank, trust conpany, credit wunion, savings and | oan

8
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3 and 4) by failing to hold in trust at |east $386.05 in funds
belonging to clients or third persons and by depositing and co-
mngling his personal funds with client funds in his trust
account . The referee also concluded that Attorney Inglino had
failed to keep the necessary trust account records, in violation
of former SCR 20:1.15(e) (Count 5). Further, the referee
determined that Attorney Inglino had violated former SCR

20:1.15(g)® (Count 6) by falsely certifying on his state bar

associ ation or other investnment institution authorized

to do business and located in Wsconsin. The trust
account shall be <clearly designated as "Cient's
Account” or "Trust Account” or words of sinlar

import. No funds belonging to the |awer or law firm
except funds reasonably sufficient to pay or avoid
i nposition  of account service charges, may be
deposited in such an account. Unless the client
otherwse directs in witing, securities in bearer
form shall be kept by the attorney in a safe deposit
box in a bank, savings bank, trust conpany, credit
uni on, savi ngs and | oan association or ot her
investnment institution authorized to do business and
| ocated in Wsconsin. The safe deposit box shall be
clearly designated as "Cdient's Account” or "Trust
Account” or words of simlar inport. O her property
of a client or third person shall be identified as
such and appropriately safeguarded. If a lawyer also
licensed in another state is entrusted with funds or
property in connection W th an out-of -state
representation, this provision shall not supersede the
trust account rules of the other state.

® Former SCR 20:1.15(g) provided:

(g) A menber of the State Bar of Wsconsin shall
file wwith the State Bar annually, with paynent of the
menber's State Bar dues or upon such other date as
approved by the Suprenme Court, a certificate stating
whet her the nenber is engaged in the private practice
of law in Wsconsin and, if so, the nane of each bank,
trust conpany, credit wunion or savings and |oan

9
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annual dues statenments that he was in conpliance with the trust
account record-keeping requirenents.

119 Count 7 rel ated to I npr oper trust account
di sbursenents nade by Attorney Inglino between 1999 and 2001.
Based on the OLR s reconstruction of the trust account
transacti ons, during that tinme period Attorney Inglinp's
di sbursenents to hinself and to third parties on behalf of
clients P.K and K K. exceeded the funds on deposit for themin
Attorney Inglinp's trust account by at least $2,661.47.
Attorney Inglinmo also disbursed $33 for client T.P. when he knew
there were no funds on deposit for her in his trust account. He
likewise disbursed $94 to obtain a prelimnary hearing
transcript in L.K's crimnal case when he knew that there were

no funds on deposit for L.K in the trust account.

association in which the nenber mintains a trust
account, safe deposit box, or both, as required by
this section. Each nmenber shall explicitly certify
therein that he or she has conplied with each of the
record-keeping requirenments set forth in paragraph (e)
her eof . A partnership or pr of essi onal | egal
corporation may file one certificate on behalf of its
partners, associates, or officers who are required to
file under this section. The failure of a nmenber to
file the certificate required by this section is
grounds for automatic suspension of the nenber's
menbership in the State Bar in the sane manner as
provided in SCR 10.03(6) for nonpaynent of dues. The
filing of a false «certificate 1is unprofessiona
conduct and is grounds for disciplinary action. The
State Bar shall supply to each nenber, with the annua
dues statenent or at such other tine as directed by
the Suprene Court, a form on which the certification
nmust be made and a copy of this rule.

10
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120 The referee concluded that these facts denonstrated
t hat Attorney Inglino had engaged in conduct i nvol vi ng
di shonesty and misrepresentation, in violation of SCR 20:8.4(c).’

21 Count 8 involved Attorney Inglinpo's representation of
MS. in a divorce mtter between Septenber 27, 2001, and
August 7, 2002. MS.'s wife, KS , was not represented by
counsel . The divorce proceeding was a fairly sinple matter
because the couple had been separated for several years, they
had no children, they had very little property to divide, and
apparently the only real dispute involved possession of a
canper .

22 The referee found that during the course of the
di vorce case Attorney Inglino developed at |east a significant
social relationship wth K S Attorney Inglino not only mnet
wth K S at the public library nultiple tinmes, but he went to
K.S."s residence on nmultiple occasions and she cane to his house
on nultiple occasions. Specifically, the referee found that
Attorney Inglino went to a party at K S.'s residence, that he
asserted the Fifth Amendnent when asked about using a controlled
substance at the party, and that he did not tell his client
about attending this party. The referee also found, based on
the testinony of P.K and K K, who were living on Attorney
Inglino's property and were in his honme watching a novie on the

relevant date, that Attorney Inglino and K S. returned to

" SCR 20:8.4(c) provides that it is professional nisconduct
for a lawer to "engage in conduct involving dishonesty, fraud,
deceit or msrepresentation.”

11
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Attorney Inglino's honme |ate one evening, inmmediately went into
Attorney Inglino's bedroom and did not |eave the bedroom unti
nmorning. The referee further found, based on Attorney Inglinp's
adm ssion, that he engaged in a three-way sexual encounter wth
K.S. and another woman within two weeks after MS. fired himin
August 2002. The cause of the firing was MS.'s belief that
Attorney Inglino and K 'S. were seeing each other and that
Attorney Inglino was not being loyal to him

123 The referee also found that MS. had instructed
Attorney Inglinmo to provide copies of all comunications between
Attorney Inglinmno and K S Attorney Inglino admts that there
were e-mails sent between him and K S. that were not given to
M S. Attorney Inglino clains that the e-mails were all
busi ness-related and that he deleted themimedi ately after they
were sent or received. He asserted that MS. never asked to
receive copies of the e-mails until after they had been del et ed.

124 The referee did not make a finding that Attorney
Inglino and K S. were engaging in a sexual relationship during
Attorney Inglinp's representation of MS. because no one
testified that they had personally wi tnessed the two engaging in
sex. He did find, however, that Attorney Inglinm's adm ssion of
sex with KS. within a few days after being fired by MS. showed
at least a substantial social relationship during Attorney
Inglino's representation of MS. and a desire on Attorney

Inglino's part to pursue his own selfish interests.

12
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25 Based on these factual findings, the referee concl uded
that Attorney Inglinmo had violated SCR 20:1.7(b)® because his
representation of MS. may have been materially limted by his
own interests and because he never consulted with his client or
obtained his client's witten consent to his social relationship
with K S

126 Count 9 relates to Attorney Inglinm's conviction for
m sdeneanor possessi on of t et rahydr ocannabi nol s (THC or
marijuana) on January 22, 2003. This conviction was based on
Attorney Inglinm's use of marijuana with clients P.K and K K
in June 2002. Al t hough Attorney Inglinmo was originally charged
wth several additional counts, he pled guilty to m sdeneanor
possession of marijuana pursuant to a plea agreenent.

27 The referee concluded that since the conviction was

only for possession of marijuana, he did not believe that the

8 SCR 20:1.7(b) provides: Conflict of interest: general
rul e.

(b) A lawer shall not represent a client if the
representation of that <client may be mterially
limted by the lawer's responsibilities to another
client or to a third person, or by the lawer's own
i nterests, unless:

(1) the | awyer reasonabl y bel i eves t he
representation will not be adversely affected; and

(2) the client consents in witing after
consultation. \When representation of nmultiple clients
in a single matter is undertaken, the consultation

shall include explanation of the inplications of the
common representation and the advantages and risks
i nvol ved.

13
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conviction by itself supported finding a violation of SCR
20: 8. 4(Db). The referee believed that under SCR 20:8.4(b) the
CLR was required to prove a nexus between the crimnal act of
which Attorney Inglino was convicted (possession of THC) and
di shonesty, untrustworthiness or unfitness as a |awyer. He did
not believe that there was any such nexus shown in this case.
The referee stated that he did not know if his |egal conclusion
woul d be different if the conviction had been for marijuana use
as opposed to possession, although the referee nmade a specific
factual finding that the conviction was based on a June 2002
vi deot ape showi ng Attorney Inglinbo using marijuana with clients
P. K. and K K

128 Count 10 also related to the June 2002 incident. The
referee found that during the June 2002 videotaped incident,
Attorney Inglino, P.K and K K also had snorted cocaine using a
straw and a mrror. Attorney Inglino admtted that he had used
cocaine occasionally since becomng an attorney, although he
said he wasn't sure whether the substance shown on the June 2002
vi deot ape was really cocai ne. He clained that it may have been
flour or salt. P.K and K K. testified that the substance was
i ndeed cocaine and K K. stated that she had used cocaine wth
Attorney Inglino on other occasions. The referee also found
that P.K. and K K. were clients of Attorney Inglino.

129 The referee concluded that Attorney Inglino's use of
cocai ne, which he considered nore serious than marijuana, wth
two clients denonstrated that he had commtted a crimnal act
that reflected adversely on his fitness as a lawer, in

14
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violation of SCR 20:8.4(hb). Attorney Inglino has not appeal ed
this violation.

130 Count 11 alleged a violation of SCR 20:8.4(b) for
using marijuana with RW, an adult client, and T.R, a mnor.
The referee's findings and |egal conclusions on this count are
somewhat contradictory. The referee essentially found that
Attorney Inglino and R W snoked nmarijuana together at the
apartnment of J.S., and that during that evening R W engaged
Attorney Inglinbo to represent her. The referee's factual
findings also include a statenment that "[T.R ] wused marijuana
with [J.S.], [RW] and Inglinmo at [J.S.'"s] apartnent.” He also
made a finding that "[J.S.] testified at the tinme [T.R] cane
over in the sumrer of 2001, there was narijuana exchanged
between [T.R] and Inglino."

131 Despite these findings of fact, when discussing his
| egal conclusions on this count, the referee stated that while
he believed that the OLR had net its burden of proof to show
that Attorney Inglino had used marijuana wth an adult client,
RW, it had not net its burden of proving marijuana use wth
T.R In addition, the referee concluded that marijuana use with
an adult client by itself does not constitute a violation of SCR
20:8.4(b) and that because the OLR had not proven that Attorney
Inglino's marijuana use with RW had affected any |egal
services he provided to her, there was no violation of SCR
20:8.4(b) in this instance.

132 Count 12 alleged that Attorney Inglino had violated
SCR 20:8.4(b) by supplying THC to P.K The referee found that

15
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Attorney Inglino had in fact supplied nmarijuana to P.K , one of
Attorney Inglinmo's clients, citing P.K's testinony that
Attorney Inglino had provided marijuana to himon "quite a few'
occasi ons. The referee also noted that Attorney Inglino had
admtted that he had used marijuana wth P.K , but when asked at
the hearing about supplying marijuana to P.K , Attorney Inglino
asserted his Fifth Arendnent rights.

133 Wth respect to whether this conduct constituted a
violation of SCR 20:8.4(b), the referee repeated his belief that
using marijuana, even with a client, may be a crimnal act, but
it does not constitute a violation of SCR 20:8.4(b) because it
does not, by itself, reflect adversely on the lawer's fitness.
The referee's report continued, however, by stating "But doing
so—supplying—+to a client is unfitness." Despite this
conclusion, the referee nonetheless later indicated that he
believed that SCR 20:8.4(b) requires proof that the attorney
provided deficient legal services "in circunstances where
marijuana use and/or supplying was a primary or secondary
cause." Because the OLR did not show how Attorney Inglinp's
provision of marijuana to P.K had affected the |egal services
Attorney Inglino rendered, the referee concluded that the OLR
had not proven a violation of SCR 20:8.4(b) in Count 12.

134 Count 13 alleged that Attorney Inglinm's use of

marijuana with clients P.K. and K K constituted a violation of

16
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SCR 20:8.4(b).° Since this incident was videotaped, Attorney
Inglino admtted that he had snoked marijuana wth P.K and
K. K., and the referee so found.

135 The referee concluded, however, that because the OLR
had not proven that the marijuana use had affected Attorney
Inglino's rendition of |legal services to P.K and/or K K., there
was no adverse reflection on his fitness as a lawer and no
vi ol ati on of SCR 20:8.4(b).

136 Count 14 alleged a violation of SCR 20:1.7(b) due to
Attorney Inglino having sexual intercourse wth K K At t or ney
Inglinbo admtted and the referee found that Attorney Inglino had
sexual intercourse with K K in the presence of her husband P.K
Attorney Inglino suggested the arrangenent. The encounter was
vi deotaped, with Attorney Inglino supplying and setting up the
vi deot ape equi pnent. Attorney Inglinmo admtted that he had
represented P.K., KK or both in nunmerous matters beginning in
at |east 1997 and that at the tinme of the videotaped sex act, he
had an ongoing attorney-client relationship with P.K K. K. had
clearly been a client of Attorney Inglino prior to the incident,
al though Attorney Inglinm contended that she was not a client at

the time of the sexual encounter.

® This usage of marijuana occurred just prior to Attorney
Inglino engaging in sexual intercourse with K K., which forned
the basis for Count 14. Al though it was not definitively
settled as to when this incident occurred, it was a different
incident than the June 2002 occasion referenced in Counts 9 and
10, when Attorney Inglinmo also snoked marijuana and used cocai ne
with P.K and K K

17



No. 2005AP718-D

137 Both P.K and K K testified that the sexual
intercourse was paynment for prior |egal services that Attorney
Inglino had rendered to K K P.K testified that the
vi deotaping was done to ensure that there was no dispute that
the bill for legal fees had been paid in full. The referee
inplied that he believed the sex was indeed paynent for prior
| egal services, but he did not nake a specific finding of fact
to that effect. The referee noted that Count 14 had not charged
Attorney Inglinbo with obtaining sex as paynent for |ega
servi ces.

138 The referee did find that K K felt terrible about
having sex wth Attorney Inglinmo and that P.K had not
consent ed.

139 The referee concluded that Attorney Inglinpo's act of
sexual intercourse with K K was for his own personal interests
and that his personal interests may have materially limted his
ability to represent P.K Thus, Attorney Inglino violated SCR
20:1.7(b).

140 Count 15 alleged that Attorney Inglino had failed to
notify the OLR and this court wthin five days of his
January 22, 2003 conviction for possession of THC, in violation

of SCR 21.15(5) and 20:8.4(f).* It is undisputed that neither

10 SCR 21:15(5) provides: Duties of attorneys.

(5 An attorney found guilty or convicted of any
crime on or after July 1, 2002, shall notify in
witing the office of |lawer regulation and the clerk
of the Supreme Court within 5 days after the finding
or conviction, whichever first occurs. The notice
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Attorney Inglino nor his |awer sent witten notice to the OLR s
office in Madison or to the clerk of this court. At t or ney
M chael Ganzer, who represented Attorney Inglino at the tineg,
did send a facsimle transm ssion concerning the conviction to
Attorney Daniel Snyder, who was a nenber of the D strict 11
Prof essi onal Responsibility Commttee at the tine.

41 There was a dispute between the parties as to whether
Attorney Snyder had told Attorney Ganzer to notify only him when
the conviction was entered because the OLR and the suprene court
were already aware of the crimnal charges against Attorney
I ngl i no. There were multiple affidavits filed on this issue in
connection with the sunmary judgnent process before the referee.

42 The referee ultimately found that Attorney Snyder was
not an agent of the OLR who could accept witten notice of the
conviction on the OLR s behal f. The referee further found that
Attorney Snyder had never discussed with Attorney Ganzer the
obligation of Attorney Inglino to send witten notice of the

conviction to the OLR and this court under SCR 21.15(5). In any

shall include the identity of the attorney, the date
of finding or conviction, the offenses, and the
jurisdiction. An attorney's failure to notify the
office of lawyer regulation and clerk of the suprene
court of being found guilty or his or her conviction
i s m sconduct.

11 SCR 20:8.4(f) provides that it is professional m sconduct
for a lawer to "violate a statute, suprenme court rule, suprene
court order or supreme court decision regulating the conduct of
| awyers. "
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event, even Attorney Inglino acknow edged that no witten notice
was ever sent to the clerk of the suprene court.

143 The referee concluded that Attorney Inglinmo's failure
to provide witten notice to the OLR and the clerk of the
suprene court had violated SCR 21.15(5), thereby also violating
SCR 20:8.4(f). He stated, however, that this was only a
technical violation, for which no additional discipline should
be i nposed.

144 Wth respect to the discipline to be inposed, the
referee categorized the violations he found into three |evels of
seriousness. He considered Count 2 (marijuana use wwth L.K and
impact of drug use on trial performance), Count 8 (i nproper
social relationship with K.S. while representing MS. in divorce
proceedi ng), and Count 14 (conflict of interest due to sexual
encounter with K K') as serious violations. He considered the
counts relating to Attorney Inglinm's trust account (Counts 3
through 7) to be "less serious violations." He also placed in
this "less serious" category Count 10, which charged a violation
of SCR 20:8.4(b) for wusing cocaine with adult client P.K
Finally, as noted above, the referee believed that Count 15
concerning the failure to notify the OLR and this court of his
crimnal conviction was a technical violation for which no
di sci pli ne shoul d be i nposed.

145 U timtely, al t hough he provided a series of
i ndi vi dual disciplines for each of violations he found, the sum
of which added up to at |east a two-year suspension, the referee
reconmmended a total suspension of 18 nonths. The referee
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indicated that he believed that Attorney Inglinb's suspension
should be |essened sonewhat from what would otherwi se be
appropriate because he is a solo practitioner in the Superior
area whose practice will be greatly inpacted by any suspension.
146 The referee also recomended that Attorney Inglino
should be required to submt to random drug tests for one year

prior to the reinstatenent of his |icense. See In re

Di sci plinary Proceedi ngs Agai nst Broadnax, 225 W<s. 2d 440, 444,

591 N.W2d 855 (1999).

147 The OLR appeals from the referee's report and
recommendat i on. The OLR first challenges the referee's |egal
concl usi ons t hat At t or ney I nglino's use of controlled
substances, as alleged in Counts 9, 11, 12, and 13, did not
constitute violations of SCR 20:8.4(b). The OLR contends that
the referee found as a matter of fact that Attorney Inglino had
been convicted of possession of THC, that he had used marijuana
with clients RW, P.K, and K K, and that he had supplied
marijuana to P.K The OLR argues that the crimnal acts of
possessi ng, using and supplying marijuana, by thensel ves,
reflect adversely on an attorney's honesty, trustworthiness or

fitness as a lawer 1in other respects. In re Disciplinary

Proceedi ngs Against Norlin, 104 Ws. 2d 117, 130, 310 N.W2d 789

(1981).%% It asserts that the referee made an error of |aw when

12 The OLR also correctly notes that an attorney's crininal
act can support a SCR 20:8.4(b) violation even if the attorney
is never charged or convicted. Broadnax, 225 Ws. 2d at 442; In
re Disciplinary Proceedi ngs Agai nst Sandy, 200 Ws. 2d 529, 546
N. W2d 876 (1996).
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he required the OLR to prove a nexus between the attorney's
drug-related activities and particular |egal services provided
by the attorney.

148 First, we address the referee's interpretation of SCR
20:8.4(b) as requiring that there be a nexus between the
attorney's crimnal act and the provision of specific |egal
services. W conclude that this construction is too restrictive
a reading of the rule. The | anguage of the rule contains no
such requirenent of a nexus between the crimnal act and | egal
services rendered by the |awyer. It states only that it 1is
prof essional m sconduct for a lawer to "commt a crimnal act
that reflects adversely on the | awer's honesty, trustworthiness
or fitness as a |awer in other respects.”

49 Qur cases have al so repeatedly found violations of SCR
20:8.4(b) even though there has been no connection established
between the attorney's crimnal act and the attorney's | egal

services to particular clients. E.g., In re D sciplinary

Proceedi ngs Agai nst Washi ngton, 2007 W 65, = Ws. 2d _, 732

N.W2d 24 (crimnal conviction for personal incone tax evasion
due to failure to report inconme constituted violation of SCR

20:8.4(b)); In re Disciplinary Proceedings Against Phillips,

2007 W 63, _ Ws. 2d _, 732 NW2d 17 (crimnal conviction
for tax evasion due to hiding of I|oan proceeds to avoid
attachnment by Internal Revenue Service violated SCR 20:8.4(b));

In re Disciplinary Proceedi ngs Against Chvala, 2007 W 47, 300

Ws. 2d 206, 730 N.W2d 648 (accepting stipulation that crimnal
acts of msconduct in public office and making a canpaign
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contribution exceeding the lawful |limt violated SCR 20:8.4(b));

In re Disciplinary Proceedi ngs Agai nst Burke, 2007 W 46, 300

Ws. 2d 198, 730 N.W2d 651 (violations of SCR 20:8.4(b) found
for msconduct in public office and obstructing an officer).
The connection required for a violation of SCR 20:8.4(b) is not
between a crimnal act and the lawer's provision of |egal
services, but rather is between a crimnal act and a |lawer's
honesty, trustworthiness or fitness as a Ilawer in other
respects. A crimnal act can reflect adversely on a |lawer's
fitness even if the act did not cause the attorney to provide
deficient |egal services.

50 Wth respect to the OLR s argunent on appeal, we need
not decide in this case whether every instance of the use of a
controlled substance reflects adversely on an attorney's
honesty, integrity or fitness as a |awer.?" There are
additional facts present for each of the counts in the present
case to conclude that Attorney Inglino's possession, use or
supplying of marijuana to others reflected adversely on his
fitness as a | awyer.

151 Count 9 of the conplaint alleged and the referee found
that Attorney Inglino had been convicted in Douglas County
Circuit Court of possessing THC, contrary to Ws. Stat.

8 961.41(39g)(e). Attorney Inglino did not contest the fact of

13 W have previously affirmed violations of SCR 20:8.4(b)
where the factual basis was an attorney's sinple possession or
use of cocai ne. E.g., In re Disciplinary Proceedi ngs Agai nst
Pet erson, 2006 W 41, 290 Ws. 2d 74, 713 N.W2d 101; Broadnax,
225 Ws. 2d at 442.
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his conviction. The referee also made a specific finding of
fact that this conviction "was based on Inglino's use of THC
wth clients [P.K and K K] as depicted in a June 2002
vi deotape."” We conclude that using an illegal drug with clients
reflects adversely on an attorney's fitness as a |awyer. A
| awer has a professional obligation to support the enforcenent
of the law and the administration of justice. See Preanble to
SCR ch. 20 ("A lawer's conduct should conform to the
requi renents of the law, both in professional service to clients
and in the lawer's business and personal affairs. . . . A
| awyer should denonstrate respect for the legal system and for
those who serve it, including judges, other |lawers and public
officials.") This obligation is especially inportant when
clients are involved because clients gain their inpression of
the law and the legal system primarily from their |awer. A
lawer's wuse of illegal controlled substances with a client
contradicts this obligation by showing the client that the
| awer has a disregard for the law. That reflects adversely not
only on the lawer's fitness, but on the profession as a whole.
Thus, based on the referee's factual findings, we reverse the
referee's conclusion of no violation on Count 9 and determ ne
that Attorney Inglinp's possession and use of marijuana in June
2002 with clients P.K and K K constituted a violation of SCR
20: 8. 4(b).

152 For the same reason, we conclude that the referee
erred in finding no violation of SCR 20:8.4(b) on Count 11.
Wth respect to that count, the referee found that Attorney
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Inglino had admtted that he had snoked marijuana with R W
while she was a client. This is sufficient to support a
viol ation of SCR 20:8.4(b).

153 The OLR s second argunent on appeal also relates to
Count 11. That count alleged that Attorney Inglinm had used THC
not only with RW, but also with T.R, who was a mnor at the
tinme. As noted above, the referee's report was not consistent
on this subject. Although the report contains a finding of fact
that Attorney Inglinmo used marijuana with T.R, R W, and J.S
at J.S.'s apartnent, the referee concluded that there was no
violation of SCR 20:8.4(b). We conclude that the referee's
finding of marijuana use with T.R further supports a concl usion
that Attorney Inglino violated SCR 20:8.4(b), as alleged in
Count 11. Attorney Inglino's use of marijuana wth a client,
R W, was enough to support finding such a violation. The fact
that Attorney Inglinbo also used illegal drugs with a mnor
sinply confirns that |egal conclusion and renders it a nore
serious violation.

154 Count 12 of the conplaint simlarly alleged that
Attorney Inglinmo had supplied marijuana to client P.K  Delivery
of marijuana (THC) is a felony in this state. Ws. Stat.
8§ 961.41(1)(h). The referee found that Attorney Inglino had
used marijuana wth P.K "countless tinmes" and that Attorney
Inglino had supplied marijuana to P.K "[q]luite a few' tines.
Just as using marijuana wth a client violates SCR 20:8.4(b),

delivering marijuana to a client also reflects adversely on a
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| awyer's fitness. Thus, we reverse the referee's conclusion of
no violation as to Count 12.

155 Count 13 alleged a violation of SCR 20:8.4(b) due to
Attorney Inglinm's use of marijuana with clients P.K and K K
Al though the referee found that the marijuana use had occurred,
he concluded that there was no professional m sconduct because
of the lack of the nexus he erroneously believed was required
under the rule. As with Count 9, we reverse the referee's
conclusion of no violation and determne that Attorney Inglino's
use of marijuana with clients constituted a violation of SCR
20: 8. 4(b).

156 The OLR s next argunment focuses on Count 1. | t
asserts that the referee erred in concluding that there was no
violation of SCR 20:1.8(k)(2) for Attorney Inglinpo engaging in a
t hree-way sexual encounter with client L.K and his girlfriend.
The OLR does not challenge the referee's factual findings.
Rather, it argues that the facts as found by the referee provide
cl ear and convincing evidence of a violation of SCR
20:1.8(k)(2).

57 The rel evant | anguage of SCR 20:1.8(k) is as follows:

(k) (1) In this paragraph:

(1) "Sexual relations" nmeans sexual intercourse
or any other intentional touching of the intinmate
parts of a person or causing the person to touch the
intimate parts of the | awer

(2) A lawyer shall not have sexual relations with
a current client unl ess a consensual sexual
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relationship existed between them when the |awer-
client relationship commenced.

158 The referee found that Attorney Inglinb engaged in
sexual relations with L.K's girlfriend while she was doing the
same with L.K. The OLR essentially argues that the word "wth"
in SCR 20:1.8(k)(2) connotes a tenporal and spatial connection
According to the OLR, as long as the lawer and the client are
both participating in a sexual act at the sane tinme in the sane
pl ace, they are having sexual relations "with" each other. In
response, Attorney Inglinmo relies on the plain |anguage of the
rule and argues that the OLR s interpretation would expand the
rul e beyond its ternms.

59 On this issue, we concur with the referee's
concl usi on. The definition of sexual relations in SCR
20:1.8(k) (1) connotes conduct directly between the |awer and
the client. Wien the definition refers to touching, the rule

speaks of the lawyer intentionally touching the intinate parts

of "a person,” but the subsequent alternative definitional
phrase uses the nore definitive "the person" when referring to a
situation in which the |lawer causes the touching to be done to
hi m her . In addition, to the extent that sexual intercourse
also qualifies as "sexual relations” under the definition, such
conduct is likewi se done intentionally (i.e., not by accident).
Further, SCR 20:1.8(k)(2) prohibits a |lawer from having "sexual
relations" "with a current client." Thus, the definitional
| anguage of SCR 20:1.8(k)(1) and the prohibition of SCR
20:1.8(k)(2) together «clearly indicate that the prohibited
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"sexual relations,” whether intercourse or touching, nust be

intentionally done between the | awer and one particul ar person,

namely the client.

160 Wthout commenting on the applicability of other Rules
of Professional Conduct, we agree with the referee's concl usion
that the evidence in the present case did not show that Attorney
Inglinmbo had engaged in "sexual relations" with client L.K in
violation of SCR 20:1.8(k)(2). There was no testinmony as to
preci sely what occurred during Attorney Inglinb's encounter with
L.K. and his girlfriend. There was no testinony that Attorney

Inglino ever intentionally touched L.K's intimte parts or

caused L.K. to touch his intimate parts. Mreover, there was no
testinmony that Attorney Inglino engaged in any form of sexua

intercourse with L.K. Thus, because it does not appear that the
definitional elenments of "sexual relations" have been satisfied,

the sinple term "with" in the prohibitional phrase in SCR
20:1.8(k)(2) cannot transformthis situation into a violation of
the rule.

61 The OLR next asserts that on Count 15 the referee
shoul d have considered sonme |evel of additional discipline for
Attorney Inglino's failure under SCR 21.15(5) to provide proper
notification of his crimnal conviction to the OLR and the clerk
of this court. The OLR and Attorney Inglino spend a
consi derable anmount of time arguing about the facts of this
issue and their reasons for litigating the issue. As to the
OLR's claim on appeal, however, the issue is relatively
straightforward. The referee found that Attorney Inglino failed
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to provide the required witten notice of his conviction to the
OLR and to the clerk of this court within five days after the
conviction, thereby violating SCR 21.15(5) and SCR 20:8.4(f).
Having found a violation of the rule, the referee was not free
to disregard the violation in his consideration of discipline.
The referee should have added that violation to the mx when
considering the proper level of discipline to recomend. The
anount of weight to be given to the violation, however, depends
on the facts of the specific case. In any event, it is this
court that ultimately decides the appropriate |evel of
di sci pline, independent of the referee's recomendation. See In

re Disciplinary Proceedi ngs Against Wdule, 2003 W 34, 144, 261

Ws. 2d 45, 660 N W2d 686. We have factored this violation
into our consideration of the proper |evel of discipline.

62 Attorney Inglino has also filed a cross-appeal from
the referee's report and reconmendati on. He asserts that the
referee erred in finding (1) that he had failed to produce his
client files and (2) that the testinony of other potential
Wi tnesses that did not testify mght have supported his
argunents.

163 Wth respect to the client files, Attorney Inglino
asserts that the referee mstakenly believed that Attorney
Inglino had failed to produce his client files to the OLR and to
cooperate fully wth the OLR s investigation. Attorney Inglino
al so states that the referee never made any request to see the
files so he should not have faulted Attorney Inglino for not
submtting them as evidence at the disciplinary hearing.
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64 Attorney Inglino m sunderstands the referee's comments
about his client files. The referee was not finding an ethical
viol ation because of a failure to produce the relevant client
files. He sinmply was commenting that if Attorney Inglino had
wanted to support sonme of the factual argunents he was naking,
he could have submtted portions of his client files. For
exanple, Attorney Inglino argued that he had properly prepared
for L.K's crimnal trial (Count 2) and that his contacts wth
K.S. during his representation of MS. (Count 8) were only
busi ness-rel at ed. The referee noted that Attorney Inglinp's
files on these client matters could potentially have supported
t hese clains. Since Attorney Inglino never offered into
evidence his files on these matters, however, he had no evidence
to support his bald assertions on these points.

165 Although Attorney 1Inglino challenges the referee's
comments about his client files, there is no legal issue for
this court to resolve. The referee did not find that Attorney
Inglino had failed to turn over requested files, thereby
violating an ethical rule. The referee also had no obligation
to request Attorney Inglino's client files. If Attorney Inglino
had wanted parts of those files to be considered by the referee,
he had the obligation to offer theminto evidence.

66 The sanme reasoning holds true with respect to Attorney
Inglino's challenge to the referee's comments (1) on the |ack of
testinmony from judges who had presided over cases handled by
Attorney Inglino or from opposi ng counsel and (2) on the |ack of
Attorney Inglino's probation/treatnent records followng his
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crimnal conviction. Attorney Inglino asserts that he provided
names and docunments to his counsel in this disciplinary
proceedi ng, but for whatever reason his counsel failed to ensure
that the evidence was submtted to the referee.

67 Again, this argunment does not raise a |legal issue that
needs to be resolved by this court. Whet her or not Attorney
I nglino's counsel coul d/ shoul d have pr oduced addi ti onal
evi dence/testinony at the disciplinary hearing, it was Attorney
Inglino's responsibility to nake sure that everything he wanted

the referee and this <court to consider was entered into

evi dence. Moreover, the referee did not use the lack of such
evidence as a basis for finding a violation. He sinply
comment ed t hat At t or ney I nglino had not pr oduced

evidence/testinony to back up certain argunents that he made to
justify or to mtigate his conduct.

168 Attorney Inglino also argues that the referee erred in
his factual findings and legal <conclusion as to Count 2
regarding his use of marijuana wth client L.K Because the
referee believed that he had to find a "nexus" between marijuana
usage and |egal services provided by Attorney Inglinmbo to L.K
the referee focused on L.K.'s testinony that Attorney Inglino
had been high during L.K.'s crimnal trial and had consequently
provi ded poor representation. Attorney Inglino argues that
expert testinony was necessary as to whether his representation
of L.K was adequate and that L.K should not have been all owed

to testify on that subject because he had no |egal expertise.
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Attorney Inglino asserts that he had in fact adequately prepared
for the trial and had provi ded conpetent representation.

169 This argunent is no longer legally relevant. As
di scussed above, we have concluded that a violation of SCR
20:8.4(b) for wusing an illegal <controlled substance with a
client does not require a nexus with deficient |egal services.
Thus, the fact that Attorney Inglino used marijuana wth client
L.K was sufficient to support a violation. Thus, the referee's
conclusion of a violation of SCR 20:8.4(b) on Count 2 is
af firmed.

170 Attorney Inglino challenges the referee's finding that
he had a substantial social relationship with K S. while he was
representing MS. in a divorce proceeding. Attorney Inglino's
argunents on this subject, however, are basically factua
argunment s. He does not claim that there was no factual basis
for the referee's factual findings. He sinply argues that the
referee should have believed his version of events. W concl ude
that the referee's findings of fact regarding Count 8 are not
clearly erroneous.

171 Attorney Inglino also challenges the referee's finding
that his sexual intercourse with KK my have materially
l[imted his ability to represent P.K.  Attorney Inglino focuses
his argunment on his claim that K K was not his client at the
time of the sexual encounter. He argues that there was no
evidence as to any conflict that +this encounter created.
Attorney Inglino also asserts that his having sex with K K was
suggested by P.K and K K He denies the testinony of P.K and
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K K that KK had sex with Attorney Inglino to pay off an
outstanding legal bill.

172 We find no basis to overturn the referee's factual
findings with respect to Count 14. Even if KK was not a
client at the tinme that Attorney Inglino had sexual intercourse
with her, it is undisputed that her husband P.K was a current
client at that time. Wether or not the sexual intercourse was
paynment for prior l|legal services, we agree with the referee's
conclusion that Attorney Inglino engaged in sexual intercourse
wth a client's wife in the client's presence for his own
personal interests. Attorney Inglinmo has not shown that his
conduct with K K. sonehow benefited his client P.K. It is self-
evident that an attorney's personal interest in having sex wth
the spouse of a client may materially |imt the attorney's
representation of that «client. Whether or not the client
initially approved of the encounter, there is a substantial
possibility that the episode is likely to create conflicts
between the attorney and the client going forward. Since SCR

20:1.7(b) requires only that the representation may be
materially limted" by the |awer's personal interests, we agree
wth the referee's conclusion that Attorney Inglinp's conduct
constituted a violation of the rule.

173 Wth respect to the appropriate |level of discipline
the OLR and Attorney Inglino both object to the referee's
recommendation of an 18-nonth suspension. The OLR asserts that
a three-year suspension is required in this case. It argues

that the referee's 18-nonth suspension was premsed on the
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nunber of violations he found and would have been greater if
addi tional violations had been consi dered. The OLR al so argues
that Attorney Inglinp's m sconduct exhibited a serious disregard
of the trust placed in him as an attorney on three different
fronts: his violation of the drug laws with clients, his failure
to treat trust account funds properly, and his engaging in
soci al / sexual relationships with the wives of clients. It notes
that prior cases involving drug use have warranted substanti al

suspensi ons. See, e.g., In re D sciplinary Proceedi ngs Agai nst

Rabi deau, 102 Ws. 2d 16, 306 NW2d 1 (1981) (three-year
suspension followng convictions for contributing to the
delinquency of a mnor and possession of marijuana involving
supplying marijuana to a forner juvenile client); Broadnax, 225
Ws. 2d at 442-44 (two-year suspension for using cocaine while
subject to order not to do so, msappropriating slightly |ess
than $1,000 from his fornmer law firm and stealing several
conpact discs from an enployee of his fornmer Jlaw firm.
Moreover, trust account violations, by thenselves, have also
resulted in suspensions of nore than a few nonths. See, e.g.,

In re Disciplinary Proceedi ngs Agai nst CGuenther, 2005 W 133,

285 Ws. 2d 587, 700 N.W2d 260 (eight-nonth suspension inposed
for multiple trust account violations, as well as failure to
keep a client reasonably infornmed and making a m srepresentation
to a client). Likew se, a six-nonth suspension was warranted in
a case involving an attorney's sexual relations with a client
and the nmother of another client and his false denials of that

conduct to a court and the OLR In re Disciplinary Proceedi ngs
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Agai nst Gamino, 2005 W 168, 286 Ws. 2d 558, 707 N W2d 132.

The OLR argues in light of these and other simlar prior
precedents that an 18-nonth suspension in the current case,
given the nunber and nature of ethical violations, would unduly
depreciate the seriousness of Attorney Inglinm's professional
m sconduct .

174 On the other side, Attorney Inglino argues that we
shoul d consider alternatives to suspension. He asserts that al
or nost of his msconduct is connected to his past use of
controll ed substances. Therefore, he argues that disciplinary
measures focusing on rehabilitation and confirmng  his
abstinence from controlled substances woul d be appropriate here.
Attorney Inglino asserts that he has been able to renove from
his I|ife both controlled substances and the persons who
connected him to that lifestyle. He also clainms that a
suspension would place an unreasonable burden on him due to
[imted opportunities for other enploynent and that he has
endured a four-year ordeal relating to his crimnal conviction
and the current disciplinary investigation and proceeding.
Finally, Attorney Inglino notes that he has denonstrated his
ability to practice in conformty to the Rules of Professional
Conduct during that four-year period.

175 After considering the referee's report and the
argunents of the parties, we conclude that a three-year
suspension is necessary to protect the public in this case.
Attorney Inglino showed a disturbing pattern of disregard for
the laws of this state and his professional obligations as an
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at t or ney. H s conduct of using illegal drugs with his clients
and supplying them with drugs encouraged his clients to disobey
the |aw Moreover, it is also clear that Attorney Inglino
failed to conprehend or appreciate the fiduciary obligation an
attorney has to hold the funds of clients or third parties in
trust. He routinely used funds belonging to certain clients to
cover the expenses of another client or his own personal
expenses. Finally, he put his own interests above his duty to
pronote and protect the interests of his <clients, thereby
violating one of the core principles of the |egal profession. A
substantial period of suspension is necessary in this case to
i npress upon Attorney Inglino and other lawers in this state
the seriousness of the professional m sconduct at issue here and
to protect the public fromsimlar m sconduct in the future.

176 W agree with the referee that as a condition of
reinstatenment Attorney Inglino should be required to abstain
from the use of illegal drugs and to submt to random drug
screenings for a period of one year prior to reinstatenment. W
believe that this is a necessary step to ensure Attorney
Inglinb's rehabilitation and to protect the public due to the
fact that the use of controlled substances was a substanti al
factor in the msconduct in this case. W will require as a
condition of the reinstatenment of his license to practice |aw
that Attorney Inglino at his own expense submt to nonthly
random drug screenings for a period of one year prior to the

filing of a petition for reinstatenent and that he provide the
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results of those screenings to the COLR See Broadnax, 225

Ws. 2d at 444; Sandy, 200 Ws. 2d at 535-36.

177 W now turn to the issue of costs. On May 1, 2006,
this court issued an order in response to Rule Petition 05-01
(Order 05-01), which related to the assessnent of costs agai nst
attorneys in disciplinary proceedings, medi cal i ncapacity
proceedi ngs, and reinstatenent proceedi ngs under SCR 22.24. I n

Re Anendnents to Suprene Court Rules Relating to Cost

Assessnents in the Lawer Regulation System S. C. Oder 05-01

2006 W 34, 287 Ws. 2d xiii, 714 NwW2d O.R-21. In that order
we anended subpart (2) of SCR 22.24. W also created SCR
22.24(1m, which reads as foll ows:

22.14(1m The court's general policy is that
upon a finding of msconduct it is appropriate to

impose all costs, including the expenses of counsel
for the office of | awer regul ation, upon the
respondent. In cases i nvol vi ng extraordi nary

circunstances the court may, in the exercise of its
di scretion, reduce the anmount of costs inposed upon a

respondent. In exercising its discretion regarding
the assessnent of costs, the court wll consider the
subm ssions of the parties and all of the follow ng
factors:

(a) The nunber of counts charged, contested, and
proven.

(b) The nature of the m sconduct.

(c) The |evel of discipline sought by the
parti es and recomended by the referee.

(d) The respondent’ s cooperation W th t he
di sci plinary process.

(e) Prior discipline, if any.
(f) Oher relevant circunstances.
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178 Order 05-01, however, expressly stated that the new
rule would "apply prospectively to disciplinary proceedings,
medi cal incapacity proceedings, or reinstatenment proceedings
filed on or after July 1, 2006." Thus, the new rule does not
apply to the present disciplinary proceeding, which was filed in
March 2005, although the provisions of the new rule may be
instructive in how we approach the cost issue in the present
matter.

179 Moreover, the court's rulings under the version of the
rule in effect prior to Oder 05-01 are generally consistent
with the |anguage of what has now becone SCR 22.24(1m. Thi s
court has traditionally inposed all of the <costs of a
di sciplinary proceeding on a respondent attorney, even in cases
in which the attorney prevailed on sone of the counts against

hi m her. See, e.g., In re D sciplinary Proceedings Against

Konnor, 2005 W 37, 932, 279 Ws. 2d 284, 694 NW2d 376; In re
Di sciplinary Proceedings Against Polich, 2005 W 36, {129-30,

279 Ws. 2d 266, 694 N.W2d 367; In re D sciplinary Proceedi ngs

Agai nst Trewi n, 2004 W 116, 949, 275 Ws. 2d 116, 684 N W2d

121; In re D sciplinary Proceedi ngs Agai nst Pangman, 216 Ws. 2d

440, 574 N.W2d 232 (1998).

80 In this case, the OLR has submtted a request for the
imposition of costs in the total anount of $42,400. 96. O that
amount, $8,687.49 relate to the referee's tine and expenses in
presiding over the disciplinary proceeding, which included
handling pretrial matters, deciding nmotions for sunmmary
j udgment, presiding over an evidentiary hearing, and preparing a
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| engthy report. The OLR seeks $24,751.54 for counsel fees and
di sbursenents for pre-appellate work and $8,043.04 for counsel
fees and disbursenents related to the appeals in this matter.
The remainder of the costs relate to court reporting fees and
ot her m scel | aneous expenses.

181 The referee recommended that the costs of the
disciplinary proceeding to be assessed against Attorney Inglino
shoul d be reduced by one-fifteenth because he viewed Count 15 as
only a technical violation of the Suprene Court Rules of
Prof essi onal Conduct. W decline to follow this recommendati on.
Al though Count 15 was a relatively mnor violation in the
context of this case, it is clear that Attorney Inglino did not
conply with the rule requiring witten notification of his
crimnal conviction. Nonet hel ess, he chose to deny the count
and to litigate the matter, inviting the OLR s efforts to prove
the violation. Consequently, we conclude that the cost anount
we approve should not be reduced by one-fifteenth.

182 Attorney Inglino has filed an objection to the cost
request filed by the OLR In addition to seeking the one-
fifteenth reduction advocated by the referee, which we have now
rejected, Attorney Inglinop also seeks an across-the-board one-
half reduction of the referee's fees and the ORs fees and
di sbursenents. Attorney Inglinp's objection incorrectly assunes
that the new provisions of SCR 22.14(1n) apply to the present
proceeding and argues that the various factors listed there
favor a reduction in the amount of costs that should be assessed
agai nst him
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183 Wth regard to his specific argunents for a one-half
reduction in costs, Attorney Inglino asserts that the OLR over-
charged and over-litigated the case against him He points to
the fact that he did not dispute the counts related to trust
account violations, which were resolved in the OLR s favor on
summary judgnent and which the referee did not view as
particularly serious. In addition, he notes that the referee
found no violation on five of the fifteen counts charged and
believed that Count 15 was only a technical violation that did
not require any sanction.

184 Attorney Inglino also argues that the nature of his
m sconduct was not very serious, since it involved the use of
controll ed substances and sexual behavior, as opposed to the
conversion of client funds or other offenses directly related to
the practice of |aw He further asserts that the referee
recommended only half of the discipline sought by the OLR and
that he has cooperated fully with the disciplinary process.

185 Although Attorney Inglino asserts that the COLR over-
litigated this matter, he does not cite specific exanples of
ways in which the OLR excessively litigated this proceeding.
For exanple, he does not identify which notions, depositions,
etc. were unnecessary. Tied to this general claim is his
assertion that the OLR did not try to reach a resolution of this
matter by agreement prior to the evidentiary hearing, although
he had directed his own counsel to seek a negotiated settl enent.
In this regard, we note that the OLR is not authorized to plea
bargain disciplinary matters, although it my enter into
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stipulations of fact and |law and jointly request the inposition
of a certain level of discipline that is supported by the

particular facts of a matter. See, e.g., In re Disciplinary

Proceedi ngs Agai nst Barrock, 2007 W 24, 495, 299 Ws. 2d 207,

727 NW2d 833; In re D sciplinary Proceedi ngs Agai nst Robi nson,

2007 W 17, 15, 299 Ws. 2d 49, 726 NW2d 896; In re
Di sciplinary Proceedings Against Paul, 2007 W 11, 922, 298

Ws. 2d 629, 726 N.W2d 253; In re D sciplinary Proceedings

Agai nst Morissey, 2005 W 169, 927, 286 Ws. 2d 579, 707 N W2ad

142; In re D sciplinary Proceedi ngs Agai nst Mlloy, 2002 W 52,

113, 252 W's. 2d 597, 644 N.W2d 663.

186 Attorney Inglinp does cite several specific itens that
he asserts should not be recoverable as expenses. For exanple
he clainms that he should not be required to pay for the travel
expenses of OLR s retained counsel to travel to Superior,
W sconsin, for neetings that he alleges did not occur. He al so
argues that he should not have to pay for attorney tine for
t el ephone conferences between OLR s retained attorney and its
i n-house attorneys. Additionally, he <clains, wthout any
citation of legal authority, that he should not have to pay for
the OLR s retained attorney's mleage, neals and |odging or for
phot ocopi es of docunents that were used during the prosecution
of the matter but were not filed wwth the referee or this court.

187 1In response, the OLR cites this court's prior cases in
which we have said that our general practice is levy the full
costs of the disciplinary proceeding on the respondent attorney.
It states that this court has rejected on mnultiple occasions
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Attorney Inglino's claim that the cost amount should be reduced
because the referee did not find violations on sone counts.

See, e.g., Konnor, 279 Ws. 2d 284, 132; Polich, 279 Ws. 2d

266, 1129-30; In re Disciplinary Proceedi ngs Agai nst Ei senberg,

144 Ws. 2d 284, 423 N.W2d 867 (1988). The OLR argues that
there is no basis for a claimthat any of the counts alleged by

the OLR were wholly wthout prosecutorial nerit. See Konnor,

279 Ws. 2d 284, 972 (Abrahanson, C J., concurring) (noting that
the respondent attorney's conduct had caused the prosecution to
proceed on all counts and questioning why the costs stemm ng
from the respondent attorney's conduct should be shifted to
other attorneys in this state). At bottom the OLR asserts that
there are no "extraordinary circunstances” here that would
justify a departure from the court's standard practice of
i nposing full costs against the respondent attorney.

188 Wth respect to the individual itens identified by
Attorney Inglinb, the OLR notes that <counsel's travel to
Superior to neet with witnesses was justified. On one occasion,
only one of the two w tnesses appeared at the scheduled tine.
Counsel, however, subsequently |ocated the other wtness at her
home |ater that sanme day. On the other occasion, counsel had
scheduled a neeting with another wtness and traveled to
Superior with the reasonable expectation that the wtness would
appear for the neeting. Al t hough the witness ultimately failed
to appear, the OLR asserts that this was a justifiable expense.

189 The OLR also argues that it should be entitled to
obtain reinbursenent for retained counsel's tinme spent
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conferring wwth OLR in-house litigation counsel. It asserts
that these telephone conferences were necessary for retained
counsel to receive guidance and instruction from OLR s in-house
at t or neys. Moreover, it notes that, pursuant to its custom it
did not seek reinbursenent for any of the time spent by its in-
house attorneys during these conferences.

190 Wth respect to Attorney Inglino's objection to the
m | eage, neals and | odging expenses of OLR s retained counsel,
the OLR states that such expenses fall within the definition of
"costs" in SCR 22.001(3). That provision defines "costs" as
including "fees and expenses of counsel for the office of |awer
regul ation."

191 After considering the subm ssions of the parties on
the cost issue, we conclude that Attorney Inglino should be
required to pay the full costs of this disciplinary proceeding.
Attorney Inglino has not denonstrated why we should deviate in
this case fromour practice of assessing full costs. He has not
shown that the OLR over-litigated any part of this case. He has
not pointed to particular actions taken by the OLR s counsel
that were unnecessary at the time. \While we recognize that the
total anmount of costs in this case is quite large, and while we
urge the OLR to be mndful of the inpact of its actions on a
respondent attorney who will ultimtely be faced with a |arge
cost assessnent, we have not found a reason to reject any part
of the cost request in this case as unnecessary or excessive.

192 Moreover, much of Attorney Inglinp's support for
reducing the anmount of costs stens from his assertion that the
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OLR failed to prove a large nunber of the counts in its
conplaint and that other counts on which the OLR prevailed
(e.g., Counts 3 through 7 relating to trust account violations)
were relatively insignificant violations. First, we have
determned that the OLR did prove violations on 14 of the 15
counts in its conplaint. Wth respect to the single count on
which we have not found a violation, relating to Attorney
Inglino's three-way sexual encounter with a client and his

girlfriend, we cannot say that the OLR s position was w thout

merit. W have sinply interpreted the rule at issue in a
narrower fashion than the OLR sought. Mor eover, we disagree
with Attorney I nglino's position that the professional

m sconduct at issue in this proceeding was not serious. Failing
to hold client trust account funds properly, drawing clients
into violations of the crimnal laws of this state, and engagi ng
in sexual /social conduct that conflicts with the attorney's duty
of loyalty to a client are serious breaches of an attorney's
pr of essi onal obligations.

193 In addition, we do not believe that the specific itens
identified by Attorney Inglino fall outside the reasonable
expenses that the OLR may incur during its prosecution of a
disciplinary matter. Ret ai ned counsel traveled to neetings in
Superior as a necessary part of obtaining evidence and preparing
for an eventual evidentiary hearing. That a wtness failed to
appear for a scheduled neeting does not nean that retained
counsel's actions were unreasonable or unnecessary. Simlarly,
we find no fault with charging for retained counsel's reasonable
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anounts of tinme spent receiving direction from OLR s litigation
at t or neys. The OLR is charged by this court with enforcing the
Rul es of Professional Conduct in a fair and consistent manner.
It nust be able to ensure that its retained counsel is

prosecuting a particular action in an appropriate manner,

consistent with the office's obligations. Mor eover, costs in
di sciplinary proceedings are not limted to itens that could be
properly taxed as costs in a civil proceeding. W have no

hesitation in allowng the OLR to obtain reinbursenent for
phot ocopies that were reasonably made in the normal course of
prosecuting a disciplinary action.

194 At bottom we note once again that the instant
proceedi ng arose from Attorney Inglinp's own conduct. Thus, it
is appropriate that he should shoulder, to the extent he is
able, the costs of the proceeding rather than transfer those
costs to the other attorneys practicing in this state who have
not engaged in m sconduct.

195 Finally, Attorney Inglino asserts that the anount of
costs to be inposed against him greatly exceeds his annual
i ncone over the |ast several years. He argues that since he
lives in a rural area and faces the suspension of his license to
practice law in this state, he wll not have the ability to
obtain enployment that will allow himto pay such a |arge cost
anount in a reasonable anmobunt of tine. Mreover, he states that
he already faces substantial attorney fees from his own counsel

in this proceeding and wll incur additional expenses in
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di sciplinary proceedings in other states in which he has had a
license to practice |aw

196 W& will not adjust the anmount of costs inposed agai nst
Attorney Inglino based on a claim of lack of assets at this
tine. It is premature to address that issue now. We first
direct Attorney Inglino to work out an agreenment with the OLR by

which the cost assessnent nay be paid over tine. See Konnor

279 Ws. 2d 284, 950 (Abrahanmson, C.J., concurring) ("If a
| awyer cannot pay the full costs imrediately, an agreenent nmay
be reached to enable the lawer to pay the costs over tine.")
| f such an agreenment cannot be reached or if Attorney Inglino is
too indigent to be able to make any paynents toward the cost
assessnent, then he may seek relief from the court. VW wil
address a notion premsed on an indigency claim only after
Attorney Inglino has attenpted in good faith to reach an
agreenent with the OLR on a paynent plan. W are extending the
time period for paying the costs in this case from 60 to 180
days to give Attorney Inglino additional time to work out such
an agreenent .

197 1T IS ORDERED that the license of Mchael R 1Inglino
to practice law in Wsconsin is suspended for a period of three
years, effective Novenber 19, 2007.

198 IT IS FURTHER ORDERED that within 180 days of the date
of this order, Mchael R Inglinmo shall pay to the Ofice of
Lawer Regulation the costs of this proceeding. If the costs
are not paid within the time specified and absent a showing to
this court of his inability to pay those costs within that tine,
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the license of Attorney Inglino to practice law in Wsconsin
shall remain suspended until further order of the court.

199 IT IS FURTHER ORDERED that Mchael R Inglino shal
conply with the provisions of SCR 22.26 concerning the duties of
a person whose license to practice law in Wsconsin has been
suspended.

100 IT IS FURTHER ORDERED that M chael R Inglino abstain
from using, possessing, manufacturing or delivering illegal
controlled substances during his suspension and that Attorney
Inglino at his own expense submt to nonthly random drug
screenings for a period of one year prior to the filing of a
petition for reinstatenent and that he provide the results of
t hose screenings to the OLR

101 ANNETTE KI NGSLAND ZI EGLER, J., did not participate.
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