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¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Ei ght  Wi sconsi n 

muni ci pal i t i es,  muni ci pal  school  boar ds,  and school  di st r i ct s 

( col l ect i vel y " t he muni ci pal i t i es" ) 1 seek r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on2 af f i r mi ng an or der  of  t he Ci r cui t  

Cour t  f or  Dane Count y,  Davi d T.  Fl anagan,  I I I ,  Judge.   The 

ci r cui t  cour t  deni ed t he muni ci pal i t i es par t i c i pat i on as par t i es 

i n t he i nst ant  case br ought  by st at e empl oyees r el at i ng t o st at e 

benef i t s. 3  The cour t  of  appeal s af f i r med t he or der  of  t he 

c i r cui t  cour t .   We af f i r m t he deci s i on of  t he cour t  of  appeal s.   

¶2 We begi n by expl ai ni ng what  t hi s case i s about  and 

what  i t  i s  not  about .    

¶3 The case i s about  cour t  pr ocedur e.   Ei ght  

muni ci pal i t i es want  t o i nser t  t hemsel ves i nt o a l awsui t  br ought  

by sever al  st at e empl oyees chal l engi ng t hei r  st at e benef i t s.   

The quest i on bef or e t hi s cour t  i s  whet her  t he cour t  shoul d al l ow 

t hese ei ght  muni ci pal i t i es t o i nj ect  t hemsel ves i nt o a st at e-

                                                 
1 The par t i es r ef er r ed t o her ei n as " t he muni ci pal i t i es"  ar e 

t he Town of  Cal edoni a,  t he Town of  Cot t age Gr ove,  t he Ci t y of  
Gr een Bay,  t he Ci t y of  Wat er t own,  t he Vi l l age of  Hobar t ,  t he 
Vi l l age of  Oost bur g,  t he School  Boar d of  New Ber l i n,  and Raymond 
School  Di st r i ct  #14.  

2 Hel gel and v.  Wi s.  Muni ci pal i t i es,  2006 WI  App 216,  296 
Wi s.  2d 880,  724 N. W. 2d 208.  

3 The Wi sconsi n St at e Senat e and Assembl y ( t he l egi s l at ur e)  
al so moved t o i nt er vene i n t he pl ai nt i f f s '  act i on.   The ci r cui t  
cour t  deni ed t he l egi s l at ur e' s mot i on i n t he same or der  t hat  t he 
muni ci pal i t i es now chal l enge.   Thi s cour t  deni ed t he 
l egi s l at ur e' s pet i t i on f or  r evi ew of  t he cour t  of  appeal s 
deci s i on af f i r mi ng t he ci r cui t  cour t ' s  or der .  
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empl oyee- or i ent ed l awsui t ,  i nst ead of  br i ngi ng t hei r  own l awsui t  

gover ni ng t he r i ght s of  t hei r  own muni ci pal  empl oyees.    

¶4 The pr ocedur al  i ssue bef or e t he cour t  i s  known i n t he 

l aw as " i nt er vent i on"  or  " j oi nder . "    

¶5 Pr ocedur e i s i mpor t ant  i n t he l aw.   Our  j udi c i al  

syst em val ues pr ocedur e because we vi ew good pr ocedur e as 

t endi ng t o pr oduce f ai r  and sound out comes.   I n deci di ng t he 

pr ocedur al  i ssue pr esent ed i n t he i nst ant  case,  we must  consi der  

t he posi t i ons of  t he compl ai ni ng par t i es,  t he named def endant s,  

and t he ei ght  muni ci pal i t i es,  as wel l  as t he publ i c ' s and 

cour t ' s  i nt er est  i n f ai r ,  ef f ect i ve,  ef f i c i ent  case management .  

The muni ci pal i t i es do not  have a monopol y i nt er est  on t he 

pr ocedur al  i ssue i n t he i nst ant  case,  as t hey and t he di ssent  

want  t he r eader  t o bel i eve.   

¶6 Br oadl y speaki ng,  a cour t  det er mi nes whet her  an 

out si de ent i t y shoul d i nt er vene i n or  j oi n an exi st i ng l awsui t  

by st r i k i ng a bal ance bet ween al l owi ng t he or i gi nal  par t i es t o a 

l awsui t  t o conduct  and concl ude t hei r  own l awsui t  and al l owi ng 

ot her s t o j oi n a l awsui t  i n t he i nt er est  of  t he speedy and 

economi cal  r esol ut i on of  a cont r over sy wi t hout  r ender i ng t he 

l awsui t  f r ui t l essl y compl ex or  unendi ng.   Whet her  t o or der  

i nt er vent i on or  j oi nder  t ur ns on j udgment  cal l s and f act  

assessment s.    

¶7 The ei ght  muni ci pal i t i es i n t he pr esent  case make onl y 

gener al i zed cl ai ms t hat  t hey have i nt er est s r el at ed t o t he 

subj ect  of  t he act i on.   As we expl ai n at  l engt h bel ow,  and as 

Just i ce But l er ' s concur r ence expl ai ns,  t he muni ci pal i t i es have 
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f ai l ed t o demonst r at e i n t he c i r cui t  cour t  or  her e how t hei r  

i nt er est s r el at e t o t he subj ect  of  t he act i on i n a di r ect  and 

i mmedi at e f ashi on.   I ndeed,  t he di ssent  concedes,  as i t  must ,  

t hat  t he r ecor d does not  det ai l  t he ef f ect s on t he 

muni ci pal i t i es of  a deci s i on f avor i ng t he compl ai nant . 4  

I mpor t ant l y,  t he Depar t ment  of  Empl oyee Tr ust  Funds and t he 

At t or ney Gener al  of  t he St at e of  Wi sconsi n adequat el y r epr esent  

t he i nt er est  of  t he ei ght  muni ci pal i t i es i n def eat i ng t he 

l awsui t .   The muni ci pal i t i es '  di sagr eement  wi t h t he way DETF and 

t he At t or ney Gener al  ar e handl i ng t he act i on i s not  a basi s f or  

i nt er vent i on.  

¶8 Pr ocedur e i s what  t he i nst ant  case i s about .  

¶9 The i nst ant  case i s not  about  t he mer i t s of  t he st at e 

empl oyees'  asser t i on t hat  Wi s.  St at .  § 40. 02( 2)  ( 2003- 04) ,  t he 

st at e st at ut e def i ni ng " dependent , "  v i ol at es t he equal  

pr ot ect i on guar ant ees of  Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n 

Const i t ut i on by denyi ng gay mal e and l esbi an st at e empl oyees and 

t hei r  same- sex domest i c par t ner s empl oyment  benef i t s t hat  ar e 

avai l abl e t o s i mi l ar l y s i t uat ed het er osexual  st at e empl oyees and 

t hei r  spouses.   We do not  even come cl ose t o addr essi ng t hi s 

i ssue.  

¶10 Af t er  acknowl edgi ng t hat  t he const i t ut i onal  i ssue of  

benef i t s f or  per sons i n gay and l esbi an domest i c r el at i onshi ps 

i s not  at  i ssue i n t he i nst ant  case, 5 t he di ssent  i mmedi at el y 

                                                 
4 Di ssent ,  ¶¶185- 86,  193.    

5 I d. ,  ¶154.  
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st i r s t he caul dr on of  hot - but t on i ssues.   I t  t ouches on many 

i ssues t ot al l y unr el at ed t o t he nar r ow pr ocedur al  quest i on 

pr esent l y bef or e t hi s cour t  and not  even t angent i al l y  r el at ed t o 

t he const i t ut i onal  quest i on t hat  may ul t i mat el y be r ai sed and 

deci ded i n t he i nst ant  l awsui t  when i t  i s  r emanded t o t he 

c i r cui t  cour t .    

¶11 Wi t hi n i t s f i r st  f our  par agr aphs,  t he di ssent  asser t s  

el l i pt i cal l y t hat  t he pr esent  case i nvol ves " one of  t he gr eat  

soci al  and pol i t i cal  cont r over si es of  our  t i me" 6 and t hat  t he 

case af f ect s " ever y publ i c empl oyer  t hat  oper at es under  t he 

Publ i c Empl oyee Tr ust  Fund"  and " pot ent i al l y ,  ever y empl oyer  

gover ned by Wi sconsi n' s Fami l y  and Medi cal  Leave Act . " 7 The 

di ssent  al so i dent i f i es t he i nst ant  act i on as par t  of  t he 

Amer i can Ci vi l  Li ber t i es Uni on' s  Nat i onal  Lesbi an and Gay Ri ght s  

Pr oj ect . 8  The di ssent  i s cer t ai nl y mi ndf ul  t hat  any r ef er ence t o 

t he ACLU st i r s up par t i san passi ons.   See Geor ge H. W.  Bush' s 

cr i t i c i sm of  pr esi dent i al  candi dat e Mi chael  Dukaki s as a " car d-

car r y i ng member  of  t he ACLU. " 9 

                                                 
6 I d.  

7 I d. ,  ¶3.  

8 I d.  

9 The Pr esi dent i al  Debat e;  Tr anscr i pt  of  t he Fi r s t  TV Debat e 
Bet ween Bush and Dukaki s,  N. Y.  Ti mes,  Sept .  26,  1988,  
ht t p: / / quer y. nyt i mes. com/ gst / f ul l page. ht ml ?r es=940DEFD9113EF935A
1575AC0A96E948260&sec=&spon=&pagewant ed=1 ( l ast  v i s i t ed Jan.  29,  
2008) .   
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¶12 Al t hough  musi ng t hat  " [ i ] t  can be ar gued t hat  cour t s 

exi st  f or  t he ver y pur pose of  v i ndi cat i ng ' r i ght s '  t hat  mi ght  

ot her wi se be di sr egar ded by pol i t i cal  maj or i t i es, " 10 t he di ssent  

i n ef f ect  under mi nes t he l egi t i macy of  cour t  deci s i ons t hat  

r evi ew t he const i t ut i onal i t y of  l egi s l at i ve enact ment s. 11  The 

di ssent ' s t hesi s appear s t o be,  i n cont r ast  t o t he Code of  

Judi c i al  Conduct ,  t hat  cour t s shoul d not  det er mi ne as a mat t er  

of  const i t ut i onal  l aw pol i t i cal l y cont r over si al  i ssues r ai sed i n 

cases l egi t i mat el y bef or e t hem. 12  

¶13 The di ssent  does not  pr esent  t he t r adi t i onal ,  

mai nst r eam,  wel l - accept ed vi ew t hat  cour t s i n t he Uni t ed St at es 

ar e,  i n set t l i ng di sput es br ought  t o t hem,  supposed t o pr ot ect  

t he r i ght s guar ant eed t o each of  us by t he Uni t ed St at es 

Const i t ut i on Bi l l  of  Ri ght s and t he Wi sconsi n Const i t ut i on 

Decl ar at i on of  Ri ght s,  even when such pr ot ect i on may be 

unpopul ar .   Mar bur y v.  Madi son,  5 U. S.  137,  180 ( 1803) ,  t he 

best - known case i n Amer i can l egal  hi st or y ( and i ndeed i n 

j ur i spr udence acr oss t he wor l d) ,  announced t he basi c t enet  of  

                                                 
10 Di ssent ,  ¶191.  

11 I d. ,  ¶¶155,  190.  

12 I d. ,  ¶¶155,  190- 91.  

I n cont r ast ,  t he Wi sconsi n Code of  Judi c i al  Conduct ,  SCR 
60. 04( 1) ( b) ,  expl ai ns t hat  " [ a]  j udge shal l  be f ai t hf ul  t o t he 
l aw and mai nt ai n pr of essi onal  compet ence i n i t .   A j udge may not  
be swayed by par t i san i nt er est s,  publ i c c l amor  or  f ear  of  
cr i t i c i sm. "   
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j udi c i al  r evi ew,  namel y t hat  cour t s have t he power  and dut y t o 

hol d t hat  " a l aw r epugnant  t o t he Const i t ut i on i s voi d. "  

¶14 Fi nal l y,  t he f i f t h par agr aph of  t he di ssent  cont r i ves 

t o r ai se t he spect er  of  abor t i on,  quest i oni ng t he l egi t i macy of  

Roe v.  Wade,  410 U. S.  113 ( 1973) ,  t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i on on abor t i on. 13  Abor t i on?  Har d t o bel i eve t hat  

abor t i on has f ound i t s way i nt o t he i nst ant  case! 14  

¶15 The onl y i ssue t he di ssent  hasn' t  br ought  i n t o r i l e 

up as many r eader s as possi bl e i s,  as f ar  as we can t el l ,  t he 

i ssue of  i mmi gr at i on.   

¶16 Unf or t unat el y,  t he di ssent  encour ages t he r eader  t o 

conf use t he l egi s l at i ve f unct i on,  whi ch det er mi nes publ i c pol i cy  

i n a f or um open t o al l  and not  gover ned by cour t  r ul es of  

evi dence,  and t he j udi c i al  f unct i on,  whi ch r esol ves a l egal  

di sput e bet ween named par t i es accor di ng t o t he f act s and l aw 

( i ncl udi ng r ul es of  evi dence)  i n a f ai r ,  neut r al ,  i mpar t i al ,  and 

nonpar t i san way.    

                                                 
13 Di ssent ,  ¶155.  

14 I n an at t empt  t o ar ouse t he " homer "  sent i ment s of  a 
Wi sconsi n r eader ,  t he di ssent  compl ai ns about  t he st at e 
empl oyees'  per f ect l y l awf ul  deci s i on t o r et ai n out - of - st at e 
counsel ,  i nexpl i cabl y suggest i ng t hat  t he quest i on whet her  t he 
st at e empl oyees'  counsel  may appear  bef or e t he Wi sconsi n cour t s 
somehow has bear i ng upon t he quest i on whet her  t he muni ci pal i t i es  
have a r i ght  of  i nt er vent i on under  Wi s.  St at .  § 803. 09( 1) .   
Di ssent ,  ¶212.    

The di ssent  al so r ai ses ot her  wedge i ssues:  st at e 
gover nment  ver sus l ocal  gover nment ,  t axes,  st at ut or y r evenue and 
l evy l i mi t s,  and i ncr eased cost s  of  l ocal  gover nment .   Di ssent ,  
¶¶189,  190,  205.    
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¶17 As Uni t ed St at es Supr eme Cour t  Chi ef  Just i ce John 

Rober t s has st at ed,  a j udge' s j ob i s l i ke an umpi r e' s,  " t o cal l  

bal l s and st r i kes and not  t o pi t ch or  bat , " 15 t o make cal l s  

accor di ng t o t he r ul es,  not  accor di ng t o t he voi ces of  a 

par t i san cr owd.    

¶18 Wi t hout  suppor t  i n t he f act s or  l aw on i nt er vent i on 

and j oi nder ,  t he di ssent  has unf or t unat el y t ur ned t o pol i t i cal  

consi der at i ons and appeal s t o emot i ons.  

¶19 We t ur n now t o t he pr ocedur al  i ssues bef or e us and t he 

f act s and l aw gover ni ng i nt er vent i on and j oi nder .   

¶20 Our  pai nst aki ng and t hor ough consi der at i on of  t he 

muni ci pal i t i es '  and t he st at e empl oyees'  numer ous ar gument s has 

r esul t ed i n a ver y l ong opi ni on.   To assi st  t he r eader ,  we set  

out  t he f ol l owi ng r oadmap t o our  di scussi on:    

I .  Fact ual  and Pr ocedur al  Backgr ound:  ¶¶21- 34 

I I .  The Muni ci pal i t i es Do Not  Have t he Ri ght  t o 
I nt er vene:  Wi s.  St at .  § 803. 09( 1) :  ¶¶35- 120 

A.  Mot i on t o I nt er vene i s Ti mel y:  ¶42 

B.  The Muni ci pal i t i es '  I nt er est s Ar e 
I nsuf f i c i ent l y Rel at ed t o t he Subj ect  of  t he Act i on:  
¶¶43- 74 

( 1)  The Fi nanci al  I nt er est  of  Thr ee 
Muni ci pal i t i es i n DETF Heal t h Pl ans I s Not  
Di r ect ,  I mmedi at e,  or  Speci al :  ¶¶47- 53 

                                                 
15 Rober t s:  " My j ob i s t o cal l  bal l s and st r i kes and not  t o 

pi t ch or  bat " ,  CNN. com,  Sept .  12,  2005,  
ht t p: / / www. cnn. com/ 2005/ POLI TI CS/ 09/ 12/ r ober t s. st at ement / i ndex. h
t ml  ( l ast  v i s i t ed Jan.  29,  2008) .  
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( 2)  The Muni ci pal i t i es '  Col l ect i ve 
Bar gai ni ng Agr eement s Ar e Not  at  St ake:  ¶¶54- 58 

( 3)  The Muni ci pal i t i es '  Pensi on and 
Def er r ed Compensat i on Pl ans Ar e Not  at  St ake:  
¶¶59- 66 

( 4)  The Muni ci pal i t i es '  Home Rul e Aut hor i t y 
I s Not  at  St ake:  ¶¶67- 69 

( 5)  Summar y:  ¶¶70- 74 

C.  Di sposi t i on of  t he Act i on Does Not  I mpai r  
t he Muni ci pal i t i es '  Abi l i t y  t o Pr ot ect  Thei r  
I nt er est s:  ¶¶75- 84 

D.  The Muni ci pal i t i es Ar e Adequat el y 
Repr esent ed by DETF and t he At t or ney Gener al  i n t he 
Act i on:  ¶¶85- 114 

E.  Summar y:  ¶¶115- 118 

I I I .  The Ci r cui t  Cour t  Di d Not  Er r  i n Denyi ng 
Per mi ssi ve I nt er vent i on:  ¶¶119- 127 

I V.  Joi nder  i s Not  Requi r ed:  ¶¶128- 143 

A.  Wi s.  St at .  § 803. 03( 1) ( b) 1. :  ¶¶129- 137  

B.  Wi s.  St at .  § 806. 04( 11) :  ¶¶138- 143 

Concl usi on:  ¶¶144- 145 

I .  Fact ual  and Pr ocedur al  Backgr ound 

¶21 The f act s and pr ocedur al  backgr ound may be s i mpl y 

st at ed.  

¶22 Jody Hel gel and and f i ve ot her  cur r ent  or  f or mer  st at e 

empl oyees,  al ong wi t h t hei r  same- sex domest i c par t ner s 

( col l ect i vel y " Hel gel and" ) ,  br ought  sui t  agai nst  DETF,  DETF 

Secr et ar y Er i c St anchf i el d,  t he Empl oyee Tr ust  Funds Boar d,  and 

t he Gr oup I nsur ance Boar d ( col l ect i vel y " DETF" ) .   Hel gel and 

chal l enges t he const i t ut i onal i t y of  Wi s.  St at .  § 40. 02( 20)  
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( 2003- 04) , 16 whi ch def i nes " dependent "  f or  pur poses of  st at e 

empl oyee heal t h i nsur ance el i gi bi l i t y ,  and al t er nat i vel y asser t s 

t hat  DETF' s i nt er pr et at i on and admi ni st r at i on of  t hi s pr ovi s i on 

ar e unconst i t ut i onal . 17  Hel gel and ar gues t hat  i n appl y i ng t he 

pr ovi s i on' s def i ni t i on of  " dependent , "  DETF vi ol at ed t he equal  

pr ot ect i on guar ant ees of  Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n 

Const i t ut i on18 by denyi ng gay mal e and l esbi an empl oyees and 

t hei r  same- sex domest i c par t ner s t he empl oyment  benef i t s of  

heal t h i nsur ance,  s i ck l eave car r yover ,  and f ami l y l eave t hat  

ar e avai l abl e t o s i mi l ar l y s i t uat ed het er osexual  empl oyees and 

t hei r  spouses.   I n t he amended compl ai nt ,  Hel gel and r equest s,  

among ot her  t hi ngs,  t hat  t he c i r cui t  cour t  enj oi n DETF f r om 

excl udi ng l esbi an and gay mal e empl oyees and t hei r  same- sex 

domest i c par t ner s f r om t he same empl oyment  benef i t s pr ovi ded t o 

s i mi l ar l y s i t uat ed het er osexual  empl oyees and t hei r  spouses.    

¶23 Ei ght  muni ci pal i t i es seek t o par t i c i pat e as par t i es i n 

Hel gel and' s l aw sui t .   Judgment  i n f avor  of  Hel gel and coul d not  

                                                 
16 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se i ndi cat ed.    

17 Hel gel and al so chal l enges t he const i t ut i onal i t y of  Wi s.  
St at .  § 103. 10,  whi ch def i nes t hose f ami l y member s wi t h a 
ser i ous heal t h condi t i on f or  whom an empl oyee may t ake f ami l y 
l eave.   Thi s aspect  of  Hel gel and' s act i on i s not  r el evant  t o t he 
muni ci pal i t i es '  mot i on.  

18 Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on 
pr ovi des i n f ul l :  " Al l  peopl e ar e bor n equal l y f r ee and 
i ndependent ,  and have cer t ai n i nher ent  r i ght s;  among t hese ar e 
l i f e,  l i ber t y and t he pur sui t  of  happi ness;  t o secur e t hese 
r i ght s,  gover nment s ar e i nst i t ut ed,  der i v i ng t hei r  j ust  power s 
f r om t he consent  of  t he gover ned. "  
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possi bl y i mpose an awar d of  damages agai nst  any per son or  ent i t y 

ot her  t han t he named def endant s.   

¶24 Each muni ci pal i t y i nvol ved i n t he i nst ant  sui t  of f er s  

heal t h and dent al  benef i t  pl ans t o i t s empl oyees and pays al l  or  

some pr emi um cost s on behal f  of  empl oyees who enr ol l  i n t hese 

pl ans. 19  The Town of  Cot t age Gr ove,  t he Ci t y of  Wat er t own,  and 

t he Vi l l age of  Oost bur g each pay pr emi um cost s on behal f  of  

empl oyees who enr ol l  i n heal t h or  dent al  pl ans admi ni st er ed by 

DETF.   The r emai ni ng muni ci pal i t i es appar ent l y ar r ange f or  t hei r  

empl oyees'  heal t h or  dent al  benef i t s wi t hout  ut i l i z i ng any DETF 

pl an.  

¶25 Empl oyees of  t he Town of  Cot t age Gr ove,  t he Ci t y of  

Wat er t own,  and t he Vi l l age of  Oost bur g who enr ol l  i n heal t h or  

dent al  pl ans admi ni st er ed by DETF ar e gi ven t he opt i on of  

obt ai ni ng ei t her  " f ami l y"  or  " s i ngl e"  cover age.   The " f ami l y"  

opt i on pr ovi des cover age t o empl oyees and t o empl oyees'  spouses 

and dependent s.    

¶26 Al l  ei ght  muni ci pal i t i es par t i c i pat e i n t he Wi sconsi n 

Ret i r ement  Syst em,  whi ch i s admi ni st er ed by DETF.   A number  of  

muni ci pal i t i es al so sponsor  t he DETF- admi ni st er ed Wi sconsi n 

Def er r ed Compensat i on pl an.   The muni ci pal i t i es pay no 

cont r i but i ons on behal f  of  empl oyees par t i c i pat i ng i n t he 

Wi sconsi n Def er r ed Compensat i on pl an.  

                                                 
19 The School  Di st r i ct  of  New Ber l i n st at es i n i t s  af f i davi t  

t hat  i t  al so of f er s v i s i on i nsur ance t o i t s empl oyees.    
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¶27 DETF i s r epr esent ed by t he Wi sconsi n Depar t ment  of  

Just i ce.   Peggy Laut enschl ager  ser ved as At t or ney Gener al  of  t he 

St at e of  Wi sconsi n whi l e bot h t he c i r cui t  cour t  and t he cour t  of  

appeal s consi der ed t he muni ci pal i t i es '  mot i on.   Subsequent  t o 

t he cour t  of  appeal s '  deci s i on,  Laut enschl ager  compl et ed her  

t er m as at t or ney gener al  and was r epl aced by t he newl y el ect ed 

J. B.  Van Hol l en.  

¶28 DETF has moved f or  j udgment  agai nst  Hel gel and on t he 

pl eadi ngs bef or e t he c i r cui t  cour t  on t he gr ound t hat  Phi l l i ps 

v.  Wi sconsi n Per sonnel  Commi ssi on,  167 Wi s.  2d 205,  482 

N. W. 2d 121 ( Ct .  App.  1992) ,  f or ecl oses Hel gel and' s c l ai m.    

¶29 Hel gel and has moved t o compel  di scover y.    

¶30 The ci r cui t  cour t  has not  r ul ed on ei t her  DETF' s 

mot i on f or  j udgment  on t he pl eadi ngs or  Hel gel and' s mot i on t o 

compel  di scover y,  but  has r ul ed onl y on t he muni ci pal i t i es '  

mot i on t o par t i c i pat e as par t i es.   The ci r cui t  cour t  deni ed t he 

muni ci pal i t i es '  mot i on t o i nt er vene,  as a mat t er  of  r i ght  or  by 

per mi ssi ve i nt er vent i on,  i n t he decl ar at or y act i on br ought  by 

Hel gel and.    

¶31 The ci r cui t  cour t  al so r ej ect ed t he muni ci pal i t i es '  

r equest  t o be added by t he cour t  sua spont e as a necessar y 

par t y.   The c i r cui t  cour t  r ul ed t hat  t he muni ci pal i t i es '  

i nt er est s ar e i ndi r ect ,  hypot het i cal ,  and somewhat  specul at i ve.    
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¶32 The ci r cui t  cour t  i nvi t ed t he muni ci pal i t i es t o 

par t i c i pat e as ami cus cur i ae. 20 

¶33 The muni ci pal i t i es cont end ( 1)  t hat  t hey have a r i ght  

of  i nt er vent i on under  Wi s.  St at .  § 803. 09( 1)  as a mat t er  of  l aw;  

( 2)  t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

i n denyi ng t he muni ci pal i t i es per mi ssi ve i nt er vent i on under  Wi s.  

St at .  § 803. 09( 2) ;  and ( 3)  t hat  t he c i r cui t  cour t  er r ed i n 

r ef usi ng t o j oi n t he muni ci pal i t i es sua spont e under  ei t her  Wi s.  

St at .  § 803. 03( 1) ( b) 1.  or  § 806. 04( 11) .    

¶34 We agr ee wi t h t he c i r cui t  cour t  and cour t  of  appeal s:  

t he muni ci pal i t i es '  ar gument s ar e unper suasi ve.   We concl ude ( 1)  

t hat  t he muni ci pal i t i es have no r i ght  of  i nt er vent i on under  Wi s.  

St at .  § 803. 09( 1) ;  ( 2)  t hat  t he c i r cui t  cour t  pr oper l y exer ci sed 

i t s di scr et i on i n denyi ng t he muni ci pal i t i es per mi ssi ve 

i nt er vent i on under  Wi s.  St at .  § 803. 09( 2) ;  and ( 3)  t hat  t he 

c i r cui t  cour t  di d not  er r  i n r ef usi ng t o j oi n t he muni ci pal i t i es 

sua spont e under  ei t her  Wi s.  St at .  § 803. 03( 1) ( b) 1.  or  

                                                 
20 Ami cus cur i ae ( f r i end of  t he cour t )  r ef er s t o a pr ocedur e 

wher eby a cour t  " may be i nf or med by per sons not  par t i es t o a 
l egal  act i on,  who ar e nonet hel ess par t i cul ar l y i nf or med or  
i nt er est ed i n t he out come ( or  at  l east  i n t he l aw bei ng 
decl ar ed) . "   Ar t hur  Al l en Lef f ,  The Lef f  Di ct i onar y of  Law:  A 
Fr agment ,  94 Yal e L.  J.  1855,  2012 ( 1985) .   Br i ef s by ami cus 
cur i ae can pr ov i de assi st ance t o a cour t  by pr esent i ng an 
ar gument  or  c i t i ng aut hor i t y not  f ound i n t he par t i es '  br i ef s or  
by pr ovi di ng i mpor t ant  t echni cal  or  backgr ound i nf or mat i on whi ch 
t he par t i es have not  suppl i ed.   See Joseph D.  Kear ney et  al . ,  
The I nf l uence of  Ami cus Cur i ae Br i ef s on t he Supr eme Cour t ,  148 
U.  Penn.  L.  Rev.  743,  745 ( 2000) .   For  a di scussi on of  ami cus 
br i ef s,  see Neal  Net t eshei m et  al . ,  Fr i end of  t he Cour t  Br i ef s:  
What  t he Cur i ae Want s i n an Ami cus,  Wi s.  Lawyer ,  May 2007,  at  
11.      
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§ 806. 04( 11) .   Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  

of  appeal s af f i r mi ng t he c i r cui t  cour t ' s  or der  denyi ng 

i nt er vent i on or  j oi nder .  
 

I I .  The Muni ci pal i t i es Do Not  Have a Ri ght  t o I nt er vene:  
Wi s.  St at .  § 803. 09( 1)  

¶35 We f i r st  consi der  whet her  t he c i r cui t  cour t  er r ed i n 

denyi ng t he muni ci pal i t i es '  mot i on f or  i nt er vent i on as of  r i ght  

under  Wi s.  St at .  § 803. 09( 1) .    

¶36 Wi sconsi n St at .  § 803. 09( 1) ,  gover ni ng i nt er vent i on as 

of  r i ght ,  pr ovi des as f ol l ows:  

Upon t i mel y mot i on anyone shal l  be per mi t t ed t o 
i nt er vene i n an act i on when t he movant  c l ai ms an 
i nt er est  r el at i ng t o t he pr oper t y or  t r ansact i on whi ch 
i s t he subj ect  of  t he act i on and t he movant  i s so 
s i t uat ed t hat  t he di sposi t i on of  t he act i on may as a 
pr act i cal  mat t er  i mpai r  or  i mpede t he movant ' s abi l i t y 
t o pr ot ect  t hat  i nt er est ,  unl ess t he movant ' s i nt er est  
i s  adequat el y r epr esent ed by exi st i ng par t i es.  

¶37 Wi sconsi n St at .  § 803. 09( 1)  i s based on Rul e 24( a) ( 2)  

of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e,  and i nt er pr et at i on and 

appl i cat i on of  t he f eder al  r ul e pr ovi de gui dance i n i nt er pr et i ng 

and appl y i ng § 803. 09( 1) . 21   

¶38 A movant  must  sat i sf y f our  r equi r ement s t o i nt er vene 

as a mat t er  of  r i ght  under  Wi s.  St at .  § 803. 09( 1) .   The movant  

must  show:   

( A)  t hat  t he movant ' s mot i on t o i nt er vene i s t i mel y;   

                                                 
21 Fox v.  DHSS,  112 Wi s.  2d 514,  536,  334 N. W. 2d 532 ( 1983) .  
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( B)  t hat  t he movant  c l ai ms an i nt er est  suf f i c i ent l y r el at ed 

t o t he subj ect  of  t he act i on; 22  

( C)  t hat  di sposi t i on of  t he act i on may as a pr act i cal  

mat t er  i mpai r  or  i mpede t he movant ' s abi l i t y  t o pr ot ect  t hat  

i nt er est ;  and  

( D)  t hat  t he ex i st i ng par t i es do not  adequat el y  r epr esent  

t he movant ' s i nt er est . 23 

                                                 
22 The wor d " suf f i c i ent l y"  has been a par t  of  our  i nt er est  

t est  s i nce at  l east  1983.   St at e ex r el .  Bi l der  v.  Townshi p of  
Del avan,  112 Wi s.  2d 539,  547,  334 N. W. 2d 252 ( 1983)  ( " The 
quest i on r emai ns whet her  t he [ movant ' s]  l egal l y pr ot ect ed 
i nt er est  i s  suf f i c i ent l y r el at ed t o t he t r ansact i on whi ch i s t he 
subj ect  of  t he act i on t o j ust i f y  t he [ movant ' s]  i nt er vent i on i n 
t hi s case as a mat t er  of  r i ght . " ) .   See al so Ar mada Br oad. ,  I nc.  
v.  St i r n,  183 Wi s.  2d 463,  472,  516 N. W. 2d 357 ( 1994)  ( " I n 
det er mi ni ng whet her  [ t he movant ]  c l ai ms an i nt er est  r el at i ng t o 
t he t r ansact i on whi ch i s t he subj ect  of  t he act i on,  we must  
det er mi ne whet her  [ t he movant ]  has an i nt er est  ' suf f i c i ent l y 
r el at ed'  t o Ar mada' s mandamus act i on. " )  ( c i t i ng and quot i ng 
Bi l der ,  112 Wi s.  2d at  547) .    

The wor d " suf f i c i ent "  i s  al so par t  of  t he f eder al  r ul e.   
See 7C Char l es Al an Wr i ght  et  al . ,  Feder al  Pr act i ce and 
Pr ocedur e § 1908. 1 at  300 ( 2007)  ( ent i t l ed 
" I nt er vent i on .  .  .  What  Const i t ut es a Suf f i c i ent  I nt er est " ) .  

For  a di f f er ent  phr asi ng of  t he r ul e,  see Ci t y of  Madi son 
v.  WERC,  2000 WI  39,  ¶11 n. 9,  234 Wi s.  2d 550,  610 N. W. 2d 94 
( " The i nt er est  whi ch ent i t l es one t o i nt er vene i n a sui t  bet ween 
ot her  par t i es must  be an i nt er est  of  such di r ect  and i mmedi at e 
char act er  t hat  t he i nt er venor  wi l l  ei t her  gai n or  l ose by di r ect  
oper at i on of  t he j udgment . " )  ( quot at i on mar ks and ci t at i on 
omi t t ed) .  

23 See Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11 ( f oot not es and 
quot at i on mar ks omi t t ed)  ( c i t i ng Ar mada Br oad. ,  183 Wi s.  2d at  
471.   See al so Hear t wood,  I nc.  v .  U. S.  For est  Ser vi ce,  I nc. ,  316 
F. 3d 694,  700 ( 7t h Ci r .  2003) .  
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¶39 A movant  must  meet  each of  t hese f our  cr i t er i a t o 

c l ai m a r i ght  of  i nt er vent i on. 24  At  t he same t i me,  t he cr i t er i a 

need not  be anal yzed i n i sol at i on f r om one anot her , 25 and a 

movant ' s st r ong showi ng wi t h r espect  t o one r equi r ement  may 

cont r i but e t o t he movant ' s abi l i t y  t o meet  ot her  r equi r ement s as 

wel l . 26  We shal l  di scuss each of  t hese f our  r equi r ement s 

separ at el y,  but  t her e i s i nt er pl ay bet ween t he r equi r ement s;  t he 

                                                 
24 See Ar mada Br oad. ,  183 Wi s.  2d at  471- 76 ( " set t i ng f or t h 

t he f our  r equi r ement s f or  i nt er vent i on as of  r i ght  .  .  .  , "  
decl ar i ng t hat  t he movant  woul d have a r i ght  of  i nt er vent i on " i f  
he meet s each of  t he r equi r ement s, "  and consi der i ng t he f our  
r equi r ement s ser i at i m) .  See al so 6 James Wm.  Moor e et  al . ,  
Moor e' s Feder al  Pr act i ce § 24. 03[ 1] [ a] ,  at  24- 23 ( 3d ed.  2002)  
( " I n t he absence of  st at ut or y aut hor i t y gr ant i ng a r i ght  t o 
i nt er vene,  an appl i cant  must  make a t i mel y appl i cat i on and 
sat i sf y al l  t hr ee of  t he [ ot her ]  cr i t er i a i n or der  t o qual i f y 
f or  i nt er vent i on of  r i ght "  under  Fed.  R.  Ci v .  P.  24( a) ( 2)  
( cr oss- r ef er ences omi t t ed) ;  " [ f ] ai l ur e t o sat i sf y  any one of  t he 
cr i t er i a j ust i f i es deni al  of  t he appl i cat i on t o i nt er vene. " ) .   

25 For  exampl e,  t he nat ur e of  t he i nt er est  c l ai med by a 
movant  may be i mpor t ant  t o t he quest i on whet her  an exi st i ng 
par t y can adequat el y r epr esent  t hat  i nt er est .   See,  e. g. ,  Ar mada 
Br oad. ,  183 Wi s.  2d at  471- 76 ( consi der i ng t he i nt ensel y  
" per sonal  nat ur e of  t he i nt er est s"  demonst r at ed by t he movant  as 
one f act or  est abl i shi ng t hat  t he movant ' s i nt er est s wer e not  
r epr esent ed by exi st i ng par t i es) .   As a f ur t her  exampl e,  t he 
nat ur e of  t he r el at i onshi p bet ween a movant ' s i nt er est s and t he 
subj ect  of  t he act i on i nt o whi ch t he movant  seeks t o i nt er vene 
may have bear i ng upon whet her  t he movant  i s abl e t o meet  t he 
" i mpai r ment "  pr ong of  t he t est  f or  i nt er vent i on as of  r i ght .      

26 See 6 Moor e,  supr a not e 24,  § 24. 03[ 1] [ b] ,  at  24- 25 ( " [ A]  
l esser  showi ng of  i mpai r ment  may be r equi r ed by t he cour t  i f  t he 
appl i cant ' s i nt er est  i s  ver y st r ong.   Li kewi se,  i nt er vent i on of  
r i ght  may be gr ant ed i f  t he appl i cant ' s c l ai med i nt er est  may be 
si gni f i cant l y i mpai r ed by t he act i on,  even i f  some uncer t ai nt y  
exi st s r egar di ng t he suf f i c i ency of  t hat  i nt er est . " )  ( f oot not e 
omi t t ed) .    
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r equi r ement s must  be bl ended and bal anced t o det er mi ne whet her  

t he muni ci pal i t i es have t he r i ght  t o i nt er vene. 27   

¶40 " Cour t s have no pr eci se f or mul a f or  det er mi ni ng 

whet her  a pot ent i al  i nt er venor  meet s t he r equi r ement s of  

§ 803. 09( 1)  .  .  .  . " 28  The anal ysi s i s hol i st i c, 29 f l exi bl e,  and 

                                                 
27 See 6 Moor e,  supr a not e 24,  § 24. 03[ 1] [ b] ,  at  24- 25;  7C 

Wr i ght  et  al . ,  supr a not e 22,  § 1908,  at  297.  

28 Wol f f  v.  Town of  Jamest own,  229 Wi s.  2d 738,  742,  601 
N. W. 2d 301 ( Ct .  App.  1999) .   See al so 6 Moor e,  supr a not e 24,  
§ 24. 03[ 1] [ b] ,  at  24- 25 ( " The i nqui r y under  Rul e 24( a) ( 2)  must  
f ocus on t he par t i cul ar  f act s and pr ocedur al  post ur e of  each 
appl i cat i on. " )  ( f oot not e omi t t ed) ;  7C Wr i ght  et  al . ,  supr a not e 
22,  § 1908. 1,  at  300;  Kl ei ssl er  v.  U. S.  For est  Ser v. ,  157 F. 3d 
964,  970 ( 3d Ci r .  1998)  ( concl udi ng t hat  no f act  
" pat t er n .  .  .  wi l l  easi l y suppor t  or  def eat  i nt er vent i on i n al l  
c i r cumst ances"  and t hat  " t he var i et y of  f act ual  s i t uat i ons and 
t hei r  r esol ut i on demonst r at e [ t he Cour t  of  Appeal s f or  t he Thi r d 
Ci r cui t ' s ]  adher ence t o t he el ast i c i t y t hat  Rul e 24 
cont empl at es .  .  .  . " ) .   

29 Dagget t  v.  Comm' n on Gover nment al  Et hi cs & El ect i on 
Pr act i ces,  172 F. 3d 104,  113- 14 ( 1st  Ci r .  1999) .  
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hi ghl y f act - speci f i c . 30  A cour t  must  l ook at  t he f act s and 

ci r cumst ances of  each case " agai nst  t he backgr ound of  t he 

pol i c i es under l y i ng t he i nt er vent i on r ul e. " 31  A cour t  i s  mi ndf ul  

t hat  Wi s.  St at .  § 803. 03( 1)  " at t empt s t o st r i ke a bal ance 

bet ween t wo conf l i c t i ng publ i c pol i c i es. " 32  On t he one hand,  

" [ t ] he or i gi nal  par t i es t o a l awsui t  shoul d be al l owed t o 

conduct  and concl ude t hei r  own l awsui t  .  .  .  . " 33  On t he ot her  

hand,  " per sons shoul d be al l owed t o j oi n a l awsui t  i n t he 

i nt er est  of  t he speedy and economi cal  r esol ut i on of  

cont r over si es. " 34   

                                                 
30 Ci t i ng and quot i ng Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11 

n. 11,  t he cour t  of  appeal s concl uded t hat  i t  shoul d " al l ow 
i nt er vent i on as a mat t er  of  r i ght  onl y wher e t he i nt er venor  i s 
' necessar y t o t he adj udi cat i on of  t he act i on. ' "   Hel gel and,  296 
Wi s.  2d 880,  ¶6.   At  t he muni ci pal i t i es '  ur gi ng,  we cl ar i f y t hat  
a r i gi d t est  f or  i nt er vent i on as of  r i ght  was not  est abl i shed i n 
Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11,  n. 11 ( c i t at i on omi t t ed) ,  
i n whi ch t he cour t  st at ed t hat  i nt er vent i on as a mat t er  of  r i ght  
r equi r es t hat  a per son be i n some sense " necessar y t o t he 
adj udi cat i on of  t he act i on. "   Ci t y of  Madi son shoul d not  be 
i nt er pr et ed t o i ndi cat e a depar t ur e f r om our  f l exi bl e and 
pr agmat i c appr oach t o i nt er vent i on as of  r i ght ,  nor  t o 
cont r adi ct  t he t ext  of  Wi s.  St at .  § 803. 09( 1) ,  whi ch pr ovi des 
t hat  a r i ght  of  i nt er vent i on can exi st  even wher e t he movant  
shows t hat  di sposi t i on of  t he act i on " may as a pr act i cal  mat t er  
i mpai r  or  i mpede t he movant ' s abi l i t y"  t o pr ot ect  some i nt er est ,  
as opposed t o showi ng t hat  i mpai r ment  or  i mpedi ment  wi l l  
necessar i l y  occur .  

31 Bi l der ,  112 Wi s.  2d at  549.   

32 I d.  at  548.   

33 I d.  

34 I d.  
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¶41 Whet her  t o al l ow or  t o deny i nt er vent i on as of  r i ght  

i s  a quest i on of  l aw t hat  t hi s cour t  deci des i ndependent l y of  

t he c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om t he 

anal yses of  each cour t . 35  One f eder al  cour t  concl uded:  " Despi t e 

i t s nomencl at ur e,  i nt er vent i on ' as of  r i ght '  usual l y t ur ns on 

j udgment  cal l s and f act  assessment s t hat  a r evi ewi ng cour t  i s  

unl i kel y t o di st ur b except  f or  c l ear  mi st akes. " 36 

A.  Mot i on t o I nt er vene I s Ti mel y 

¶42 The quest i on of  t he t i mel i ness of  a mot i on t o 

i nt er vene i s l ef t  t o t he di scr et i on of  t he c i r cui t  cour t . 37  

Nei t her  Hel gel and nor  DETF di sput es t hat  t he muni ci pal i t i es 

t i mel y moved t o i nt er vene.   We agr ee wi t h t he par t i es t hat  t he 

muni ci pal i t i es sat i sf i ed t he f i r st  r equi r ement  of  Wi s.  St at .  

§ 803. 09( 1) .   
 
B.  The Muni ci pal i t i es '  I nt er est s Ar e I nsuf f i c i ent l y Rel at ed t o 
t he Subj ect  of  t he Act i on 

¶43 No pr eci se t est  exi st s " f or  det er mi ni ng whi ch t ype of  

i nt er est  i s  suf f i c i ent  t o al l ow a par t y t o i nt er vene as a mat t er  

                                                 
35 Ar mada Br oad. ,  183 Wi s.  2d at  470 ( c i t i ng Bi l der ,  112 

Wi s.  2d at  549.    

36 Dagget t ,  172 F. 3d at  113.  

37 Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11 n. 10.  
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of  r i ght . " 38  The " i nt er est "  r equi r ement  i s nebul ous;  cour t s have 

not  been abl e t o devel op mor e t han gener al  gui del i nes. 39  I nst ead 

of  a pr eci se t est ,  cour t s empl oy a " br oader ,  pr agmat i c appr oach 

t o i nt er vent i on as of  r i ght , "  v i ewi ng " t he i nt er est  suf f i c i ent  

t o al l ow t he i nt er vent i on pr act i cal l y r at her  t han t echni cal l y. " 40  

As t he muni ci pal i t i es '  br i ef  r ecogni zes,  t he i nt er est  

r equi r ement  has gener at ed a spect r um of  appr oaches.    

¶44 We t hus appr oach t he second r equi r ement  of  Wi s.  St at .  

§ 803. 09( 1)  wi t h t he same f l exi bi l i t y  t hat  we br i ng t o t he 

st at ut e as a whol e,  measur i ng " t he suf f i c i ency of  t he i nt er est  

by f ocusi ng on t he f act s and ci r cumst ances of  t he 

par t i cul ar  case bef or e [ us]  as wel l  as t he st at ed i nt er est  i n 

i nt er vent i on"  and anal yzi ng " t hese f act or s agai nst  t he pol i c i es 

under l y i ng t he i nt er vent i on st at ut e, " 41 namel y t o st r i ke a 

bal ance bet ween al l owi ng t he or i gi nal  par t i es t o a l awsui t  t o 

conduct  and concl ude t hei r  own l awsui t  and al l owi ng per sons t o 

j oi n a l awsui t  i n t he i nt er est  of  t he speedy and economi cal  

                                                 
38 Bi l der ,  112 Wi s.  2d at  547.   See al so Secur i t y I ns.  Co.  

v.  Schi ppor ei t ,  I nc. ,  69 F. 3d 1377,  1380 ( 7t h Ci r .  1995)  ( " The 
' i nt er est '  r equi r ed by Rul e 24( a) ( 2)  has never  been def i ned wi t h 
par t i cul ar  pr eci s i on. " ) ;  6 Moor e,  supr a not e 24,  § 24. 03[ 2] [ a] ,  
at  24- 28 ( " [ T] her e i s no aut hor i t at i ve def i ni t i on of  pr eci sel y  
what  k i nds of  i nt er est  sat i sf y t he r equi r ement s of "  Rul e 
24( a) ( 2) . ) .    

39 Har r i s v.  Per nsl ey,  820 F. 2d 592,  596- 97 ( 3d Ci r .  1987) .  

40 Bi l der ,  112 Wi s.  2d at  548.   Bi l der  may,  however ,  be 
i nt er pr et ed t o r equi r e t hat  an i nt er est  at  l east  be " l egal l y 
pr ot ect ed. "   See i d.  at  546- 47.   

41 Bi l der ,  112 Wi s.  2d at  548.  
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r esol ut i on of  cont r over si es wi t hout  r ender i ng t he l awsui t  

f r ui t l essl y compl ex or  unendi ng.   We t r eat  " t he i nt er est  t est  as 

pr i mar i l y a pr act i cal  gui de t o di sposi ng of  l awsui t s by 

i nvol v i ng as many appar ent l y concer ned per sons as i s compat i bl e 

wi t h ef f i c i ency and due pr ocess. " 42   

¶45 At  t he same t i me,  a c l ai med i nt er est  does not  suppor t  

i nt er vent i on i f  i t  i s  onl y r emot el y r el at ed t o t he subj ect  of  

t he act i on. 43  Ther e must  be some sense i n whi ch t he i nt er est  i s  

" of  such di r ect  and i mmedi at e char act er  t hat  t he i nt er venor  wi l l  

ei t her  gai n or  l ose by t he di r ect  oper at i on of  t he j udgment . " 44  

A movant  may i nt er vene as of  r i ght  when t he movant  needs " t o 

pr ot ect  a r i ght  t hat  woul d not  ot her wi se be pr ot ect ed i n t he 

l i t i gat i on. " 45   

¶46 The subj ect  of  t he pr esent  act i on i s t he 

const i t ut i onal i t y of  Wi s.  St at .  § 40. 02( 20) ,  whi ch def i nes 

" dependent "  f or  pur poses of  s t at e empl oyee heal t h i nsur ance 

el i gi bi l i t y .   Al t hough t he muni ci pal i t i es '  empl oyees ar e not  

                                                 
42 I d.  at  548- 49 ( i nt er nal  quot at i on mar ks and ci t at i on 

omi t t ed) .  

43 See 6 Moor e,  supr a not e 24,  § 24. 03[ 2] [ b] ,  at  24- 29 
( " [ I ] nt er est s t hat  ar e r emot e f r om t he subj ect  mat t er  of  t he 
pr oceedi ng pl ai nl y do not  sat i sf y t he i nt er est  r equi r ement  of  
Rul e 24( a) . " ) .    

44 Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11 n. 9 ( quot i ng Lodge 
78,  I nt ' l  Ass' n of  Machi ni st s v.  Ni ckel ,  20 Wi s.  2d 42,  46,  121 
N. W. 2d 297 ( 1963) ) .   

45 Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11 n. 8 ( quot i ng Whi t e 
House Mi l k Co.  v.  Thomson,  275 Wi s.  243,  249,  81 N. W. 2d 725 
( 1957) ) .    
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i nvol ved i n t he subj ect  of  t he act i on so def i ned,  t he 

muni ci pal i t i es put  f or t h a number  of  i nt er est s and asser t  t hat  

each i s suf f i c i ent l y r el at ed t o t he subj ect  of  t he act i on t o 

al l ow i nt er vent i on as of  r i ght . 46  They ar gue t hat  t hey meet  t he 

i nt er est  r equi r ement  f or  t he f ol l owi ng r easons:  ( 1)  t hr ee 

muni ci pal i t i es ( Cot t age Gr ove,  Wat er t own,  and Oost bur g)  woul d 

have t o pay i ncr eased pr emi ums on behal f  of  muni ci pal  empl oyees 

enr ol l ed i n DETF heal t h or  dent al  pl ans shoul d Hel gel and 

pr evai l ;  ( 2)  t he col l ect i ve bar gai ni ng agr eement s of  al l  ei ght  

muni ci pal i t i es woul d be af f ect ed shoul d Hel gel and pr evai l ,  

because empl oyees'  spouses ar e cover ed under  t he agr eement s but  

empl oyees'  same- sex domest i c par t ner s ar e not ;  ( 3)  most  of  t he 

muni ci pal i t i es par t i c i pat e i n or  sponsor  t he Wi sconsi n 

Ret i r ement  Syst em qual i f i ed pl an and t he Wi sconsi n Def er r ed 

Compensat i on Pr ogr am ( bot h admi ni st er ed by DETF)  t hat  woul d be 

adver sel y af f ect ed shoul d Hel gel and pr evai l ;  and ( 4)  t he 

muni ci pal i t i es '  home r ul e aut hor i t y over  t hei r  l ocal  af f ai r s and 

gover nment  woul d be adver sel y af f ect ed by Hel gel and' s act i on.   

We di scuss each ar gument  i n t ur n.  
 
( 1)  The Fi nanci al  I nt er est  of  Thr ee Muni ci pal i t i es i n DETF 
Heal t h Pl ans I s Not  Di r ect ,  I mmedi at e,  or  Speci al  

¶47 We f i r st  consi der  t he muni ci pal i t i es '  ar gument  t hat  

t hr ee of  t he ei ght  muni ci pal i t i es '  f i nanci al  i nt er est  i n t hei r  

                                                 
46 I n Wol f f  v.  Town of  Jamest own,  229 Wi s.  2d 738,  601 

N. W. 2d 301 ( Ct .  App.  1999) ,  t he cour t  of  appeal s  concl uded t hat  
t he movant  need not  demonst r at e i t  has a j udi c i al l y  enf or ceabl e 
r i ght  t o chal l enge a deci s i on i n or der  t o i nt er vene i n t he 
act i on.    
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empl oyees'  DETF heal t h benef i t  pl ans i s an i nt er est  suf f i c i ent l y  

r el at ed t o t he subj ect  of  Hel gel and' s act i on.    

¶48 Cot t age Gr ove,  Wat er t own,  and Oost bur g each pay 

pr emi um cost s on behal f  of  empl oyees who enr ol l  i n heal t h or  

dent al  pl ans admi ni st er ed by DETF pur suant  t o col l ect i ve 

bar gai ni ng agr eement s.   The muni ci pal i t i es ar gue t hat  i ncl udi ng 

same- sex domest i c par t ner s i n t he pl an coul d i mpose addi t i onal  

cost s on muni ci pal  empl oyer s. 47  The muni ci pal i t i es t her ef or e 

asser t  a f i nanci al  i nt er est  t hat  t hey c l ai m i s di r ect l y r el at ed 

t o t he subj ect  of  Hel gel and' s act i on. 48 

¶49 The cour t  of  appeal s voi ced some agr eement  wi t h t hi s 

por t i on of  t he muni ci pal i t i es '  ar gument .   Whi l e not  r eachi ng a 

def i ni t i ve concl usi on on t he mat t er ,  t he cour t  of  appeal s 

conceded t hat  " [ i ] t  appear s l i kel y t hat  .  .  .  Cot t age Gr ove,  

Wat er t own,  and Oost bur g[ ]  may have i nt er est s suf f i c i ent l y 

r el at ed t o t he decl ar at or y act i on by v i r t ue of  bei ng enr ol l ed i n 

                                                 
47 Accor di ng t o t he af f i davi t s,  however ,  al l  s i x empl oyees 

of  t he Vi l l age of  Oost bur g ar e al r eady enr ol l ed i n a DETF pl an 
of f er i ng f ami l y cover age,  and t he Vi l l age appear s not  t o be 
af f ect ed by t he i nst ant  act i on.  

The af f i davi t s f or  Cot t age Gr ove,  Wat er t own,  and Oost bur g 
each i ndi cat e t hat  empl oyees el i gi bl e t o enr ol l  i n DETF pl ans 
have onl y t wo cover age opt i ons:  " f ami l y"  and " s i ngl e. "   The 
af f i davi t s f ur t her  i ndi cat e t hat  t he pr i ce of  t he " f ami l y"  
cover age pl ans does not  var y dependi ng on t he number  of  per sons 
ot her  t han t he empl oyee who ar e cover ed by t he pl an.  

48 The muni ci pal i t i es asser t  t hat  shoul d Hel gel and pr evai l ,  
DETF woul d be r equi r ed t o amend t he ver y pl ans i n whi ch 
empl oyees of  Cot t age Gr ove,  Wat er t own,  and Oost bur g ar e 
enr ol l ed.  
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t he DETF heal t h pl ans. " 49  The cour t  of  appeal s r easoned t hat  

" [ a]  deci s i on af f ect i ng t he appl i cabi l i t y  of  Wi s.  St at .  

§ 40. 02 .  .  .  t o same- sex domest i c par t ner s of  st at e empl oyees 

coul d di r ect l y af f ect  t hese Muni ci pal i t i es i n t he admi ni st r at i on 

of  t hei r  heal t h pl ans pur suant  t o t hese st at ut es,  because a 

j udgment  i n Hel gel and' s f avor  woul d l i kel y i ncr ease t he amount  

of  benef i t s t hese Muni ci pal i t i es woul d be r equi r ed t o pay. " 50  

The cour t  of  appeal s concl uded,  however ,  t hat  t he r emai ni ng f i ve 

muni ci pal i t i es do not  have suf f i c i ent  i nt er est s because t hey ar e 

par t i es onl y t o DETF pensi on pl ans,  whi ch Hel gel and di d not  

di r ect l y chal l enge. 51 

¶50 Hel gel and and DETF r espond,  ar gui ng t hat  muni ci pal  

empl oyees'  pl ans,  i ncl udi ng pl ans admi ni st er ed by DETF,  ar e i n 

no way t he subj ect  of  Hel gel and' s act i on and t hat  any j udgment  

i n f avor  of  Hel gel and woul d appl y sol el y t o DETF pl ans of f er ed 

t o st at e empl oyees.   Hel gel and and DETF poi nt  t o Wi s.  St at .  

§ 40. 51( 7) ,  whi ch pr ovi des t hat  DETF may est abl i sh di f f er ent  

                                                 
49 Hel gel and,  296 Wi s.  2d 880,  ¶19.  

50 I d.   

51 I d. ,  ¶19 n. 13.   

The muni ci pal i t i es di sagr ee wi t h t he cour t  of  appeal s '  
l i mi t ed i nt er pr et at i on of  t he compl ai nt ;  t hey asser t  t hat  t he 
r emedi es Hel gel and seeks appl y t o al l  DETF pl ans ( i ncl udi ng 
pensi on and def er r ed compensat i on pl ans i n whi ch al l  ei ght  
muni ci pal i t i es ar e enr ol l ed)  and t hat  al l  t he muni ci pal i t i es 
t her ef or e have an i nt er est  i n Hel gel and' s act i on.  

We addr ess t he muni ci pal i t i es '  ar gument s r egar di ng DETF-
admi ni st er ed pensi on and def er r ed compensat i on pl ans bel ow.  
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el i gi bi l i t y  st andar ds f or  nonst at e empl oyees par t i c i pat i ng i n 

DETF pl ans.   Accor di ng t o Hel gel and and DETF,  j udgment  i n f avor  

of  Hel gel and does not  di r ect l y af f ect  t he muni ci pal i t i es.     

¶51 The muni ci pal i t i es make an addi t i onal  ar gument .   They 

char ge t hat  Hel gel and has del i ber at el y desi gned her  act i on t o 

gai n " a t act i cal  advant age"  by excl udi ng t he muni ci pal i t i es f r om 

t he l i t i gat i on t hr ough " shr ewd pl eadi ng"  and " cher r y pi cki ng. "    

¶52 The muni ci pal i t i es seem t o be ar gui ng t hat  when 

chal l engi ng t he const i t ut i onal i t y of  st at e conduct ,  Hel gel and i s  

obl i gat ed t o name as def endant s any concei vabl e st at e or  

muni ci pal  ent i t y t hat  may be engagi ng i n t he conduct  chal l enged.   

No such r equi r ement  exi st s i n t he l aw.    

¶53 We need not  deci de t he l egal  i ssue of  t he ef f ect  of  a 

j udgment  i n t he pr esent  case on t he muni ci pal i t i es;  under  t he 

pr act i cal  st andar d we appl y i n i nt er pr et i ng and appl y i ng Wi s.  

St at .  § 803. 09( 1) ,  whet her  muni ci pal  empl oyees'  DETF pl ans ar e 

t he exact  pl ans consi der ed i n t he act i on i s not  di sposi t i ve.   A 

r el at i onshi p may exi st  bet ween t he pl ans t hat  DETF of f er s t o 

st at e empl oyees and t he DETF pl ans of f er ed t o t he 

muni ci pal i t i es '  empl oyees.   The r el at i onshi p bet ween t he 

muni ci pal i t i es '  i nt er est  and t he subj ect  of  Hel gel and' s act i on 
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i s,  however ,  t oo r emot e and specul at i ve t o suppor t  a r i ght  of  

i nt er vent i on. 52 
 
( 2)  The Muni ci pal i t i es '  Col l ect i ve Bar gai ni ng Agr eement s Ar e Not  
at  St ake 

¶54 The muni ci pal i t i es '  second cl ai med i nt er est  i s  t hat  

t hei r  col l ect i ve bar gai ni ng agr eement s wi l l  be af f ect ed by 

Hel gel and' s act i on.   They ar gue t hat  t hi s i nt er est  al one i s 

suf f i c i ent  t o r equi r e i nt er vent i on.   We do not  agr ee wi t h t he 

muni ci pal i t i es '  st at ement  of  t he l aw.   

¶55 The muni ci pal i t i es c i t e a number  of  cases as 

" over whel mi ng"  suppor t  f or  t he posi t i on t hat  a gover nment  or  

pr i vat e ent i t y has a r i ght  of  i nt er vent i on whenever  a j udgment  

may modi f y an agr eement  t o whi ch t he ent i t y i s par t y.    

¶56 These cases do not  pr ovi de t he suppor t  t hat  t he 

muni ci pal i t i es seek.   Four  of  t he cases ci t ed s i mpl y do not  

                                                 
52 Cont r a Zabel  v.  Zabel ,  210 Wi s.  2d 336,  565 N. W. 2d 240 

( Ct .  App.  1997) ,  i n whi ch t he cour t  of  appeal s,  i n a j oi nder  
case,  concl uded t hat  t he j oi nder  of  a husband' s mot her  as a 
t hi r d- par t y def endant  i n a di vor ce act i on was necessar y f or  a 
j ust  and compl et e adj udi cat i on of  t he par t i es '  mat er i al  pr oper t y  
r i ght s when t he wi f e al l eged t hat  cer t ai n r eal  pr oper t y t i t l ed 
i n her  mot her - i n- l aw' s name was mar i t al  pr oper t y and t her ef or e 
subj ect  t o di v i s i on as par t  of  t he di vor ce.  
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consi der  t he quest i on of  i nt er vent i on. 53  I n a f i f t h case,  a 

f eder al  di st r i ct  cour t  gr ant ed per mi ssi ve i nt er vent i on under  

Rul e 24( b) ( 2)  of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e but  di d 

not  r each t he quest i on of  i nt er vent i on as of  r i ght  under  Rul e 

24( a) ( 2) . 54  I n an si xt h case,  a f eder al  di st r i ct  cour t  deni ed a 

mot i on t o i nt er vene on gr ounds t hat  t he movant  coul d not  meet  

t he i nt er est  r equi r ement  of  Rul e 24( a) ( 2) . 55   

¶57 Onl y one case t hat  t he muni ci pal i t i es c i t e l ends any 

ai d t o t hei r  ar gument .   I n EEOC v.  AT&T,  506 F. 2d 735,  741- 42 

( 3d Ci r .  1974) ,  t he Cour t  of  Appeal s f or  t he Thi r d Ci r cui t  r ul ed 

t hat  a movant  uni on had t he r i ght  t o i nt er vene as par t y 

def endant  t o oppose a consent  decr ee t hat  coul d modi f y or  

i nval i dat e pr ovi s i ons i n t he uni on' s col l ect i ve bar gai ni ng 

agr eement  wi t h def endant  AT&T.   The EEOC cour t  di d not ,  however ,  

                                                 
53 U. S.  Tr ust  Co.  of  New Yor k v.  New Jer sey,  431 U. S.  1 

( 1977)  ( consi der i ng whet her  a st at e' s st at ut or y r epeal  of  i t s  
covenant  wi t h anot her  st at e was voi d under  t he Ar t .  I ,  § 10,  
c l . 1,  Cont r act  Cl ause of  t he Uni t ed St at es Const i t ut i on) ;  Uni t ed 
St at es v.  Ci t y of  Hi al eah,  140 F. 3d 968 ( 11t h Ci r .  1998)  
( af f i r mi ng t he di st r i ct  cour t ' s  r ef usal  t o appr ove a consent  
decr ee over  an i nt er venor ' s obj ect i on but  not  r evi ewi ng t he 
di st r i ct  cour t ' s  deci s i on t o per mi t  i nt er vent i on) ;  Li nt on v.  
Comm' r  of  Heal t h & Env' t ,  30 F. 3d 55 ( 6t h Ci r .  1994)  
( consi der i ng whet her  an i nt er venor  had st andi ng t o appeal  t he 
di st r i ct  cour t ' s  deci s i on but  not  r evi ewi ng t he gr ant  of  
i nt er vent i on) ;  I n r e Al l i ed Super mar ket s,  I nc. ,  1980 U. S.  Di st .  
LEXI S 13500 ( E. D.  Mi ch.  1980)  ( i nt er pr et i ng t he bankr upt cy code 
t o per mi t  a debt or  t o di saf f i r m a col l ect i ve bar gai ni ng 
agr eement ) .  

54 Cox Cabl e Commc' ns,  I nc.  v.  Uni t ed St at es,  699 F.  Supp.  
917 ( M. D.  Ga.  1988) .   

55 Coca- Col a Bot t l i ng Co.  of  El i zabet ht own,  I nc.  v.  Coca-
Col a Co. ,  696 F.  Supp.  57,  96 ( D.  Del .  1988) .    
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est abl i sh a gener al  r ul e t hat  a per son may al ways cl ai m an 

i nt er est  suppor t i ng i nt er vent i on as of  r i ght  when j udgment  i n an 

act i on may l eave t he per son unabl e t o enf or ce r i ght s under  an 

agr eement  t o whi ch i t  i s  par t y. 56   

¶58 Al t hough no j udgment  f or  Hel gel and as a st at e empl oyee 

woul d di r ect l y bi nd t he muni ci pal i t i es,  on a pr act i cal  l evel ——

t he l evel  at  whi ch our  anal ysi s  must  f ocus——t he muni ci pal i t i es  

ar guabl y may be af f ect ed i f  a j udgment  i s ent er ed agai nst  DETF.   

Accor di ngl y,  t he muni ci pal i t i es ar e concer ned about  t he ef f ect  

of  st ar e deci s i s  upon t hem.   As we expl ai n bel ow,  al t hough t he 

ef f ect  of  st ar e deci s i s i s a consi der at i on i n det er mi ni ng 

i nt er vent i on as of  r i ght ,  i t  i s  not  det er mi nat i ve.  
 
( 3)  The Muni ci pal i t i es '  Pensi on and Def er r ed Compensat i on Pl ans 
Ar e Not  at  St ake 

¶59 Thi r dl y,  t he muni ci pal i t i es al l ege t hat  t hei r  

i nt er est s i n bot h t he Wi sconsi n Ret i r ement  Syst em and t he 

Wi sconsi n Def er r ed Compensat i on Pr ogr am ( bot h admi ni st er ed by 

DETF)  ar e at  st ake i n t he act i on.   The cour t  of  appeal s r ef used 

t o consi der  t he muni ci pal i t i es '  ar gument s r egar di ng pensi on 

benef i t s on gr ounds t hat  Hel gel and' s compl ai nt  made no r ef er ence 

t o pensi on pl ans. 57  Appl y i ng our  pr act i cal  st andar d,  we exami ne 
                                                 

56 EEOC i s f ur t her  di st i ngui shabl e f r om t he i nst ant  case i n 
t hat  t he consent  decr ee at  i ssue i n EEOC t hr eat ened di r ect l y t o 
modi f y or  i nval i dat e par t s of  a col l ect i ve bar gai ni ng agr eement  
t hat  t he movant  uni on had negot i at ed wi t h a par t y def endant  t hat  
woul d be bound by j udgment  i n t he act i on.   EEOC v.  AT&T,  506 
F. 2d 735,  741 ( 3d Ci r .  1974) .   I n t hi s case,  t he muni ci pal i t i es 
do not  c l ai m cont r act ual  r i ght s agai nst  DETF or  any ot her  par t y 
t o t he act i on.  

57 Hel gel and,  296 Wi s.  2d 880,  ¶18.  
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t he r el at i on of  t he muni ci pal i t i es '  i nt er est s i n t he r et i r ement  

and def er r ed compensat i on pl ans t o t he pr esent  act i on.   

¶60 The muni ci pal i t i es expl ai n t he r el at i onshi p bet ween 

t hei r  i nt er est  i n t he r et i r ement  and def er r ed compensat i on pl ans 

and Hel gel and' s act i on as f ol l ows:   Al t hough empl oyees ar e f r ee 

t o desi gnat e any pensi on or  def er r ed compensat i on benef i c i ar y 

t hey wi sh,  Wi sconsi n l aw pr ovi des t hat  empl oyees '  " spouses"  have 

speci f i c  r i ght s t o t hose benef i t s under  qual i f i ed domest i c 

r el at i ons or der s.   A qual i f i ed domest i c r el at i ons or der  di v i des 

t he par t i c i pant ' s pensi on and def er r ed compensat i on benef i t s at  

di vor ce bet ween t he par t i c i pant  and t he f or mer  spouse. 58   

¶61 The muni ci pal i t i es ar gue t hat  because Hel gel and asks 

t hat  t he cour t  c l assi f y " same- sex domest i c par t ner s of  st at e 

empl oyees as dependent s f or  pur poses of  par t i c i pat i on i n al l  

empl oyee benef i t  cont r act s and pl ans .  .  . " 59 and because t he 

Wi sconsi n Ret i r ement  Syst em and Wi sconsi n Def er r ed Compensat i on 

Pr ogr am ar e admi ni st er ed by DETF,  any j udgment  i n f avor  of  

Hel gel and wi l l  necessar i l y  ent ai l  t hat  DETF be compel l ed t o 

per mi t  a par t i c i pant ' s f or mer  same- sex domest i c par t ner  t o seek 

a qual i f i ed domest i c r el at i ons or der  di v i di ng t he par t i c i pant ' s  

benef i t s bet ween t he par t i c i pant  and t he f or mer  same- sex 

domest i c par t ner .    

                                                 
58 I n suppor t  of  t hi s posi t i on,  t he muni ci pal i t i es c i t e Wi s.  

St at .  §§ 40. 02( 48m)  and 40. 24( 7) ( a) ,  as wel l  as Wi s.  Admi n.  Code 
ETF § 20. 055 ( Jan.  2004) .  

59 Pet r . ' s  Br .  42 ( quot i ng Pl ai nt i f f s '  Amended Compl ai nt  at  
31) .    
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¶62 The muni ci pal i t i es f ur t her  ar gue t hat  such a r emedy 

woul d j eopar di ze t he t ax- exempt  or  t ax- def er r ed st at us of  t hese 

pl ans i f  a f or mer  same- sex domest i c par t ner  wer e,  l i ke a spouse,  

per mi t t ed t o obt ai n a qual i f i ed domest i c r el at i ons or der  

di v i di ng a par t i c i pant ' s benef i t s bet ween t he par t i c i pant  and 

t he f or mer  same- sex domest i c par t ner .   The muni ci pal i t i es 

sur mi se t hat  by al l ocat i ng such a r i ght  t o f or mer  same- sex 

domest i c par t ner s,  DETF woul d i n some way r ender  t he pl ans 

i nconsi st ent  wi t h t he f eder al  Def ense of  Mar r i age Act ,  whi ch 

pr ovi des t hat  i n det er mi ni ng t he meani ng of  any f eder al  st at ut e 

or  r egul at i on,  t he wor d " mar r i age"  means onl y a l egal  uni on 

bet ween one man and one woman as husband and wi f e and t he wor d 

" spouse"  r ef er s onl y t o a per son of  t he opposi t e sex who i s a 

husband or  a wi f e.   The muni ci pal i t i es c i t e t wo I RS pr i vat e 

l et t er  r ul i ngs t hat  t he muni ci pal i t i es c l ai m suppor t  t hei r  

r eadi ng of  f eder al  l aw. 60 

¶63 The muni ci pal i t i es '  ar gument s on f eder al  l aw ar e 

ext r emel y weak.   Li f e i nsur ance pol i c i es,  def er r ed compensat i on 

pl ans,  r et i r ement  pl ans,  and pensi on pl ans admi ni st er ed by DETF 

al r eady per mi t  par t i c i pant s t o name benef i c i ar i es of  t hei r  

choi ce. 61  Pr i vat e l et t er  r ul i ngs,  as t he muni ci pal i t i es 

t hemsel ves acknowl edge,  have no pr ecedent i al  val ue.   

                                                 
60 See I . R. S.  Pr i v.  Lt r .  Rul .  200524016 ( June 17,  2005) ,  

avai l abl e at  ht t p: / / www. i r s. gov/ pub/ i r s- wd/ 0524016. pdf ;  I . R. S.  
Pr i v.  Lt r .  Rul .  200524017 ( June 17,  2005) ,  avai l abl e at  
ht t p: / / www. i r s. gov/ pub/ i r s- wd/ 0524017. pdf .  

61 See,  e. g. ,  Wi s.  St at .  § 40. 02( 8) ( a) .  
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Fur t her mor e,  t he pr i vat e l et t er  r ul i ngs do not  necessar i l y  

suppor t  t he muni ci pal i t i es '  posi t i on.  

¶64 The pr i vat e l et t er  r ul i ngs i nst ead concl ude t hat  each 

pl an exami ned " i s an el i gi bl e def er r ed compensat i on pl an, " 62 

whi l e al so not i ng t hat  " a r egi st er ed domest i c par t ner  .  .  .  i s  

not  a spouse .  .  .  f or  pur poses of "  t he f eder al  l aw and t hat  i f  

spousal  pr ovi s i ons i n t he pl ans ar e " not  i nt er pr et ed and appl i ed 

i n a manner  consi st ent  wi t h t he Def ense of  Mar r i age Act ,  t he 

oper at i on of  [ t he pl ans] "  woul d not  compl y wi t h f eder al  l aw. 63  

The pr i vat e l et t er  r ul i ngs do not  expl ai n whet her  an 

i nt er pr et at i on or  appl i cat i on of  a pl an' s spousal  pr ovi s i ons 

woul d be i nconsi st ent  wi t h t he Def ense of  Mar r i age Act  i f ,  

pur suant  t o st at e l aw,  t he pl an pr ovi ded t he same benef i t s t o 

r egi st er ed domest i c par t ner s t hat  i t  pr ovi des t o spouses.  

¶65 Last l y,  t he muni ci pal i t i es '  ar gument  depends upon an 

i nt er pr et at i on of  t he Def ense of  Mar r i age Act ,  whi ch def i nes t he 

wor d " spouse. "   The onl y wor d at  whi ch Hel gel and t akes ai m i s,  

however ,  t he wor d " dependent "  i n t he st at e st at ut e.   The 

muni ci pal i t i es of f er  no r eason t o concl ude t hat  a j udgment  i n 

f avor  of  Hel gel and i nt er pr et i ng t he wor d " dependent "  mi ght  

ent ai l  i nt er pr et at i on of  t he wor d " spouse"  as wel l .  

¶66 The muni ci pal i t i es '  ar gument s about  f eder al  l aw ar e 

based on " l i kel y  scenar i os"  and specul at i on about  t he ef f ect  of  

                                                 
62 I . R. S.  Pr i v.  Lt r .  Rul .  200524016,  at  10;  I . R. S.  Pr i v.  

Lt r .  Rul .  200524017,  at  9.    

63 I . R. S.  Pr i v.  Lt r .  Rul .  200524016,  at  10;  I . R. S.  Pr i v.  
Lt r .  Rul .  200524017,  at  9.  
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Hel gel and' s act i on on t he t ax st at us of  t he r et i r ement  and 

def er r ed compensat i on pl ans and appl i cat i on of  t he Def ense of  

Mar r i age Act  ( DOMA) ,  t he Empl oyee Ret i r ement  I ncome Secur i t y Act  

of  1974 ( ERI SA) ,  and t he Compr ehensi ve Omni bus Budget  

Reconci l i at i on Act  ( COBRA) .   The muni ci pal i t i es spi n an ar gument  

but  c i t e no exampl es or  case l aw i l l ust r at i ng t he di r e 

consequences t hey pr edi ct .   I n cont r ast ,  numer ous gover nment al  

ent i t i es now gr ant  empl oyees domest i c par t ner  benef i t s and 

r et ai n f eder al  t ax benef i t s and appar ent l y do not  r un af oul  of  

f eder al  l aws.  

( 4)  The Muni ci pal i t i es '  Home Rul e Aut hor i t y I s Not  at  St ake 

¶67 We t ur n f i nal l y t o t he muni ci pal i t i es '  cont ent i on t hat  

j udgment  f or  Hel gel and woul d depr i ve t he muni ci pal i t i es of  

const i t ut i onal  and st at ut or y home r ul e power s. 64  The 

                                                 
64 The home r ul e amendment  t o t he Wi sconsi n Const i t ut i on,  

Ar t i c l e XI ,  Sect i on 3( 1) ,  pr ovi des i n r el evant  par t  t hat  
" [ c] i t i es and v i l l ages or gani zed pur suant  t o st at e l aw may 
det er mi ne t hei r  l ocal  af f ai r s and gover nment ,  subj ect  onl y t o 
t hi s const i t ut i on and t o such enact ment s of  t he l egi s l at ur e of  
st at ewi de concer n as wi t h uni f or mi t y shal l  af f ect  ever y c i t y or  
ever y v i l l age.  .  .  .  " ) .    

Wi sconsi n' s home r ul e st at ut e f ur t her  pr ovi des t hat  

[ e] xcept  as el sewher e i n t he st at ut es speci f i cal l y 
pr ovi ded,  t he [ muni ci pal ]  counci l  shal l  have t he 
management  and cont r ol  of  t he c i t y pr oper t y,  f i nances,  
hi ghways,  navi gabl e wat er s,  and t he publ i c ser vi ce,  
and shal l  have power  t o act  f or  t he gover nment  and 
good or der  of  t he c i t y,  f or  i t s  commer ci al  benef i t ,  
and f or  t he heal t h,  saf et y,  and wel f ar e of  t he publ i c,  
and may car r y  out  i t s power s by l i cense,  r egul at i on,  
suppr essi on,  bor r owi ng of  money,  t ax l evy,  
appr opr i at i on,  f i ne,  i mpr i sonment ,  conf i scat i on,  and 
ot her  necessar y or  conveni ent  means.  .  .  .  
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muni ci pal i t i es suggest  t hat  Hel gel and t hr eat ens t he 

muni ci pal i t i es '  aut hor i t y t o hi r e per sonnel  and negot i at e 

empl oyment  cont r act s,  t o negot i at e col l ect i ve bar gai ni ng 

agr eement s,  t o est abl i sh and admi ni st er  benef i t  pl ans f or  

muni ci pal  empl oyees,  and gener al l y t o det er mi ne muni ci pal  

pol i cy.   

¶68 Hel gel and' s posi t i on does not  t hr eat en t o depr i ve t he 

muni ci pal i t i es of  any par t  of  t hei r  home r ul e power s.   The 

muni ci pal i t i es appar ent l y woul d have t hi s cour t  hol d t hat  t hey 

f ace depr i vat i on of  t hei r  home r ul e aut hor i t y——and accor di ngl y 

may cl ai m an i nt er est  suppor t i ng i nt er vent i on——ever y t i me a 

cour t  consi der s whet her  a const i t ut i onal  or  st at ut or y pr ovi s i on 

pr ohi bi t s t he st at e or  muni ci pal i t i es f r om engagi ng i n some 

par t i cul ar  f or m of  conduct .   We do not  so hol d.   The 

muni ci pal i t i es '  home r ul e aut hor i t y i s not  r el at ed t o t he 

subj ect  of  Hel gel and' s act i on.   

¶69 That  a j udgment  f or  Hel gel and mi ght  af f ect  t he 

const i t ut i onal  or  st at ut or y power s of  a muni ci pal i t y i n 

oper at i ng heal t h car e or  pensi on pl ans does not  const i t ut e a 

depr i vat i on of  t he muni ci pal i t i es '  home r ul e power s.   Home r ul e 

                                                                                                                                                             
Wi s.  St at .  § 62. 11( 5) .   
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power s ar e expl i c i t l y  const r ai ned by t he st at e const i t ut i on and 

t he st at ut es. 65    

( 5)  Summar y 

¶70 I n summar y,  we exami ne al l  of  t he muni ci pal i t i es '  

ar gument s about  t hei r  i nt er est s t oget her  and appl y t he br oad,  

pr agmat i c appr oach t o i nt er vent i on as of  r i ght  r equi r ed by Wi s.  

St at .  § 803. 09( 1) .   We det er mi ne whet her  t he muni ci pal i t i es '  

i nt er est s ar e suf f i c i ent  t o al l ow t he i nt er vent i on pr act i cal l y  

r at her  t han t echni cal l y and exami ne t he i nt er est  f act or  i n 

r el at i on t o t he ot her  f act or s t o deci de whet her  t o al l ow 

i nt er vent i on as of  r i ght .   We bal ance t he r i ght  of  t he or i gi nal  

par t i es t o conduct  t hei r  own l awsui t  wi t h al l owi ng ot her s t o 

j oi n t he l awsui t  i n t he i nt er est  of  speedy and economi cal  

r esol ut i on of  t he cont r over sy.  

¶71 Al t hough t he muni ci pal i t i es c l ai m t hat  t hey have 

i nt er est s r el at ed t o t he subj ect  of  Hel gel and' s act i on,  t hey 

have f ai l ed t o show i n t he c i r cui t  cour t  or  her e how t hei r  

i nt er est s r el at e t o t he subj ect  of  t he act i on i n a di r ect  and 

i mmedi at e f ashi on.   Fur t her mor e,  t he muni ci pal i t i es '  i nt er est  i n 

t he pr esent  case i s not  a uni que or  speci al  i nt er est  but  r at her ,  

as Just i ce But l er ' s concur r ence demonst r at es,  one t hat  ot her  

muni ci pal i t i es or  ot her  ent i t i es  or  i ndi v i dual s  coul d c l ai m i n 

                                                 
65 See Wi s.  Const .  ar t .  XI ,  § 3( 1)  ( gr ant i ng home r ul e 

power s " subj ect  onl y t o t hi s const i t ut i on and t o such enact ment s 
of  t he l egi s l at ur e of  st at ewi de concer n as wi t h uni f or mi t y shal l  
af f ect  ever y c i t y or  ever y v i l l age" ) ;  Wi s.  St at .  § 62. 11( 5)  
( gr ant i ng home r ul e power s " [ e] xcept  as el sewher e i n t he 
st at ut es speci f i cal l y pr ovi ded" ) .   
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al most  any act i on chal l engi ng t he const i t ut i onal i t y of  a st at e 

st at ut e,  or  t hat  any empl oyer  coul d c l ai m when an act i on bef or e 

a cour t  af f ect s a s i mi l ar  cont r act  or  t hr eat ens t o i ncr ease 

cost s t hat  empl oyer s ar e obl i gat ed t o pay on behal f  of  t hei r  

empl oyees. 66  When t he i nt er est s of  a movant  ar e subst ant i al l y  

s i mi l ar  t o t hose of  a par t y,  as t he muni ci pal i t i es c l ai m,  i t  i s 

mor e di f f i cul t  f or  t he movant  t o demonst r at e t hat  i t  i s  not  

adequat el y r epr esent ed by t he par t y. 67  The muni ci pal i t i es '  

i nt er est s do di ver ge f r om DETF' s.   The muni ci pal i t i es '  i nt er est  

i s  i n t he empl oyees cover ed by t hei r  own pl ans,  not  i n t he st at e 

empl oyees who have br ought  t he act i on.   Fur t her mor e,  t he 

muni ci pal i t i es '  i nt er est  i n t he out come i s mor e at t enuat ed t han 

t he St at e' s.   The muni ci pal i t i es,  unl i ke t he St at e,  woul d not  be 

subj ect  t o i mmedi at e pot ent i al  damages as wel l  as cost s t o t he 

t axpayer s shoul d t he cour t  ul t i mat el y r ul e i n Hel gel and' s f avor .    

¶72 The muni ci pal i t i es c i t e no case hol di ng t hat  a movant  

meet s t he i nt er est  r equi r ement  of  ei t her  Wi s.  St at .  § 803. 09( 1)  

or  Rul e 24( a) ( 2)  of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e mer el y 

                                                 
66 Cf .  Ar mada Br oad. ,  183 Wi s.  2d at  474,  476 ( movant  had a 

" uni que"  and " per sonal "  i nt er est  i n per suadi ng t he cour t  t hat  a 
r epor t  cont ai ni ng specul at i ve and uncor r obor at ed i nf or mat i on 
about  t he movant  shoul d r emai n c l osed t o t he publ i c) ;  Wol f f ,  229 
Wi s.  2d at  746 ( movant  t own' s uni que st at ut or y r esponsi bi l i t y  t o 
pr ovi de f i r e pr ot ect i on ser vi ces t o pl ai nt i f f  and pl ai nt i f f ' s  
pr oper t y was i mpl i cat ed i n pl ai nt i f f ' s  act i on t o devel op a 
r ugged and di f f i cul t - t o- r each t r act  of  l and f or  r esi dent i al  
use) .  

67 See,  e. g. ,  Ar mada Br oad. ,  183 Wi s.  2d at  471- 76 
( consi der i ng t he i nt ensel y " per sonal  nat ur e of  t he i nt er est s"  
demonst r at ed by t he movant  as one f act or  est abl i shi ng t hat  t he 
movant ' s i nt er est s wer e not  r epr esent ed by exi st i ng par t i es) .  
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when i t  engages i n,  and wi shes t o cont i nue engagi ng i n,  conduct  

i dent i cal  t o anot her ' s conduct  chal l enged on const i t ut i onal  

gr ounds but  gover ned by a di f f er ent  cont r act .   The 

muni ci pal i t i es al so adduce no pr ecedent  r ecogni z i ng a r i ght  of  

i nt er vent i on based on a wi del y shar ed f i nanci al  i nt er est  such as 

pr esent ed i n t he i nst ant  case.   Many ent i t i es may be concer ned 

wi t h Hel gel and' s act i on,  but  i nvol v i ng t hem as i nt er venor s as of  

r i ght  i s  not  l i kel y t o be compat i bl e wi t h ef f i c i ency and woul d 

not  cont r i but e t o t he r esol ut i on of  t he cont r over sy unl ess t he 

movant  had a suf f i c i ent l y di f f er ent  st ake i n t he cont r over sy,  

was not  adequat el y r epr esent ed by a par t y,  and coul d make a 

uni que cont r i but i on t o t he pr oceedi ngs.    

¶73 The muni ci pal i t i es concl ude t hei r  i nt er est  ar gument  by 

asser t i ng t hat  when,  as i n t he pr esent  case,  t he c l ai mant  

( Hel gel and)  br i ngs publ i c i nt er est  l i t i gat i on t hat  may change 

const i t ut i onal  doct r i ne and st at ewi de gover nment al  pr act i ce,  

gr eat er  consi der at i on shoul d be gi ven f or  i nt er vent i on by 

par t i es of  di f f er i ng per spect i ves t o al l ow f ul l er  devel opment  of  

t he i ssues.   Under  t hi s t heor y,  any s i gni f i cant  l egal  quest i on 

of  f i r st  i mpr essi on cannot  be r esol ved wi t hout  al l owi ng 

i nt er vent i on by ever y per son whose r i ght s i n a f ut ur e case mi ght  

be af f ect ed by t he st ar e deci s i s  ef f ect  of  t he deci s i on.   Thi s  

t ype of  f r ee- f or - al l  i nt er vent i on coul d not  have been 

cont empl at ed by t he l egi s l at ur e.   The muni ci pal i t i es '  r easoni ng 

i s t her ef or e f l awed.  

¶74 The muni ci pal i t i es '  gener al i zed i nt er est  i n t he 

subj ect  of  t he i nst ant  act i on,  namel y,  t he const i t ut i onal i t y of  
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a st at ut e appl i cabl e t o a pl an f or  st at e empl oyees,  i s at  t he 

f ar  edge of  what  may const i t ut e a suf f i c i ent l y r el at ed i nt er est  

f or  pur poses of  t he r i ght  t o i nt er vene st at ut e.   The weakness of  

t he muni ci pal i t i es '  showi ng wi t h r espect  t o t he i nt er est  

r equi r ement  means t hat  t o demonst r at e a r i ght  of  i nt er vent i on 

t he muni ci pal i t i es shoul d make a st r ong showi ng i n t he ot her  

r equi r ement s t o i nt er vene as of  r i ght .    
 
C.  Di sposi t i on of  t he Act i on Does Not  I mpai r  t he Muni ci pal i t i es '  
Abi l i t y  t o Pr ot ect  Thei r  I nt er est s 

¶75 We now consi der  t he t hi r d r equi r ement  t o i nt er vene as 

a mat t er  of  r i ght  under  Wi s.  St at .  § 803. 09( 1) ,  namel y,  t hat  t he 

di sposi t i on of  Hel gel and' s act i on may,  as a pr act i cal  mat t er ,  

i mpai r  or  i mpede t he muni ci pal i t i es '  abi l i t y  t o pr ot ect  

i nt er est s t hat  may be r el at ed t o t he subj ect  of  Hel gel and' s 

act i on. 68  The muni ci pal i t i es ar e not  par t i es t o any cont r act  

act ual l y at  i ssue i n t he pr esent  l i t i gat i on;  t he muni ci pal i t i es '  

i nt er est  i n excl udi ng same- sex domest i c par t ner  cover age 

t her ef or e cannot  be di r ect l y i mpai r ed by Hel gel and' s act i on.    

¶76 The muni ci pal i t i es ar gue t hat  t he ef f ect  of  st ar e 

deci s i s mi ght  i mpai r  or  i mpede t hei r  abi l i t y  t o pr ot ect  t hei r  

i nt er est  i n excl udi ng same- sex domest i c par t ner  cover age.   The 

ci r cui t  cour t  concl uded t hat  t he i nt er est s of  t he muni ci pal i t i es  

" whi l e not  di r ect l y i nvol ved i n t hi s l awsui t ,  may be i mpai r ed i n 

                                                 
68 7C Wr i ght  et  al . ,  supr a not e 22,  § 1908. 2,  at  368 

( det er mi ni ng whet her  di sposi t i on of  t he act i on wi l l  i mpede or  
i mpai r  a movant ' s abi l i t y  t o pr ot ect  i t s  i nt er est  must  be put  i n 
pr act i cal  t er ms) .  
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some f ut ur e c i r cumst ance by a deci s i on i n t hi s l i t i gat i on,  

t hr ough t he oper at i on of  st ar e deci s i s"  and t hat  " t he possi bl e 

f ut ur e pr obl em ar i s i ng f r om st ar e deci s i s"  i s  not  a suf f i c i ent  

basi s f or  i nt er vent i on.  

¶77 Wi sconsi n cour t s have not  consi der ed,  f or  pur poses of  

i nt er vent i on as a mat t er  of  r i ght  under  Wi s.  St at .  § 803. 09( 1) ,  

t he ef f ect  of  st ar e deci s i s.   We t her ef or e t ur n t o t he f eder al  

deci s i ons f or  gui dance.  

¶78 The f eder al  cour t s have r eached no consensus on t he 

quest i on under  what  c i r cumst ances t he ef f ect  of  st ar e deci s i s 

may const i t ut e an i mpai r ment  f or  pur poses of  Rul e 24( a) ( 2) ,  

gover ni ng i nt er vent i on as of  r i ght .   I n Bet hune Pl aza,  I nc.  v.  

Lumpki n,  863 F. 2d 525,  533 ( 7t h Ci r .  1988) ,  t he Sevent h Ci r cui t  

cour t  of  appeal s  has decl ar ed t hat  st ar e deci s i s  ef f ect s shoul d 

est abl i sh a Rul e 24( a) ( 2)  i mpai r ment  " i nf r equent l y"  and " onl y 

when t he put at i ve i nt er venor ' s posi t i on so depends on f act s 

speci f i c  t o t he case at  hand t hat  par t i c i pat i on as ami cus cur i ae 

i s i nadequat e t o convey essent i al  ar gument s t o t he t r i bunal . "   

Ot her  f eder al  cour t s consi der  t he ef f ect  of  st ar e deci s i s on a 

case- by- case basi s. 69  

¶79 We appr oach t he t hi r d r equi r ement  of  Wi s.  St at .  

§ 803. 09( 1) ,  namel y,  t hat  t he di sposi t i on of  Hel gel and' s act i on 

may,  as a pr act i cal  mat t er ,  i mpai r  or  i mpede t he muni ci pal i t i es '  

                                                 
69 See,  e. g. ,  Uni t ed St at es v.  Or egon,  839 F. 2d 635,  638 

( 9t h Ci r .  1988)  ( " [ A]  st ar e deci s i s ef f ect  i s  an i mpor t ant  
consi der at i on i n det er mi ni ng t he ext ent  t o whi ch an appl i cant ' s 
i nt er est  may be i mpai r ed. " ) .    
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abi l i t y  t o pr ot ect  i nt er est s t hat  may be r el at ed t o t he subj ect  

of  Hel gel and' s act i on,  as we appr oach i nt er vent i on as of  r i ght  

gener al l y.   We t ake a pr agmat i c appr oach and f ocus on t he f act s 

of  each case and t he pol i c i es under l y i ng t he i nt er vent i on 

st at ut e. 70  Al t hough we exami ne t he i nabi l i t y  of  a movant  t o 

pr ot ect  i t s  i nt er est s separ at el y,  i t  i s  par t  and par cel  of  

anal yzi ng t he i nt er est  i nvol ved and det er mi ni ng whet her  an 

exi st i ng par t y adequat el y r epr esent s t he movant ' s i nt er est .     

¶80 Two f act or s mi ght  be consi der ed as wei ghi ng f or  or  

agai nst  a movant ' s c l ai m t hat  t he ef f ect  of  st ar e deci s i s may as  

a pr act i cal  mat t er  i mpai r  t he movant ' s abi l i t y  t o pr ot ect  a 

c l ai med i nt er est .   Fi r st ,  a cour t  consi der s t he ext ent  t o whi ch 

an adver se hol di ng i n t he act i on woul d appl y t o t he movant ' s 

par t i cul ar  c i r cumst ances.   The movant ' s abi l i t y  t o meet  t he 

i mpai r ment  r equi r ement  i s weakened t o t he ext ent  t hat  any f ut ur e 

act i on agai nst  t he movant  i s l i kel y t o be f act ual l y 

                                                 
70 See 6 Moor e,  supr a not e 24,  § 24. 03[ 3] [ a] ,  at  24- 42 ( " The 

pr act i cal  i mpai r ment  t est  i s  f l exi bl e,  and i t s appl i cat i on 
depends on a pr agmat i c anal ysi s of  t he c i r cumst ances of  a gi ven 
case .  .  .  . " ) .   
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di st i ngui shabl e f r om t he act i on i nt o whi ch t he movant  seeks t o 

i nt er vene. 71   

¶81 Second,  a cour t  consi der s t he ext ent  t o whi ch t he 

act i on i nt o whi ch t he movant  seeks t o i nt er vene wi l l  r esul t  i n a 

novel  hol di ng of  l aw.   The ef f ect  of  st ar e deci s i s i s mor e 

si gni f i cant  when a cour t  deci des a quest i on of  f i r st  

i mpr essi on. 72  Consi der at i on of  t hese t wo f act or s may ai d a cour t  

i n det er mi ni ng whet her  t he i mpact  of  st ar e deci s i s may har m t he 

movant  as a pr act i cal  mat t er .  

¶82 DETF concedes t hat  i f  j udgment  i s ent er ed i n f avor  of  

Hel gel and,  " by oper at i on of  st ar e deci s i s,  ot her  gover nment  

empl oyer s,  such as t he muni ci pal i t i es,  woul d l i kel y ei t her  have 

t o pr ovi de f or  same- sex domest i c  par t ner  cover age .  .  .  or  woul d 

have t o f or ego pr ovi di ng f ami l y heal t h i nsur ance cover age t o i t s 

[ s i c]  empl oyees ent i r el y .  .  .  . " 73  I n or al  ar gument s,  
                                                 

71 See 6 Moor e,  supr a not e 24,  § 24. 03[ 3] [ b] ,  at  24- 42. 2 
( " Recur r i ng common l aw act i ons such as br each of  cont r act  and 
negl i gence ar e unl i kel y t o achi eve t he pr act i cal  st ar e deci s i s  
i mpai r ment  necessar y t o sat i sf y  Rul e 24( a) . " ) ;  Wor l ds v.  Dep' t  
of  Heal t h & Rehabi l i t at i ve Ser vs. ,  929 F. 2d 591,  594 ( 11t h Ci r .  
1991)  ( concl udi ng t hat  t her e was " l i t t l e l i kel i hood t hat  st ar e 
deci s i s woul d l eave [ t he pot ent i al  i nt er venor ]  i n a wor se 
posi t i on i f  he [ wer e]  not  al l owed t o i nt er vene"  because t he 
pot ent i al  i nt er venor  woul d have use of  f act ual  evi dence i n t he 
f ut ur e act i on he cont empl at ed t hat  was excl uded f r om t he act i on 
i nt o whi ch he sought  t o i nt er vene) .    

72 See 6 Moor e,  supr a not e 24,  § 24. 03[ 3[ b] ,  at  24- 42. 2 
( " St ar e deci s i s i s not  a r el evant  concer n i f  t he case does not  
i nvol ve t he r esol ut i on of  new l egal  i ssues. " ) ;  I nt ' l  Paper  Co.  
v.  Town of  Jay,  887 F. 2d 338,  344 ( 1st  Ci r .  1989)  ( r ecogni z i ng 
t hat  t he adver se i mpact  of  st ar e deci s i s i s especi al l y i mpor t ant  
" wher e a cour t  i s  deci di ng quest i ons of  f i r st  i mpr essi on" ) .    

73 Def . - Respt . ' s  Br .  9.  
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Hel gel and' s counsel  al so conceded t hat  t he muni ci pal i t i es '  

benef i t  pl ans woul d be i ndi r ect l y af f ect ed i f  t hi s cour t  

ul t i mat el y wer e t o agr ee t hat  t he def i ni t i on of  " dependent "  

pr ovi ded by Wi s.  St at .  § 40. 02( 20)  i s unconst i t ut i onal  f or  t he 

r easons ar gued by Hel gel and.    

¶83 We agr ee wi t h t he muni ci pal i t i es t hat  a j udgment  i n 

f avor  of  Hel gel and mi ght  pr esent  a novel  hol di ng of  l aw.   

Hel gel and does not  appear  t o cont end t hat  any Wi sconsi n cour t  

has pr evi ousl y hel d t hat  Wi s.  St at .  § 40. 02( 20) ,  or  any s i mi l ar  

st at ut e,  cont r avenes t he const i t ut i on f or  t he r easons t hat  

Hel gel and put s f or t h. 74  

¶84 Wi t hout  specul at i ng about  t he pr eci se r el at i onshi p 

bet ween Hel gel and' s pr esent  act i on and a hypot het i cal  case t hat  

                                                 
74 I n cont r ast ,  DETF ar gues t hat  Hel gel and' s act i on pr esent s 

a quest i on of  l aw al r eady deci ded agai nst  Hel gel and i n Phi l l i ps 
v.  Wi sconsi n Per sonnel  Commi ssi on,  167 Wi s.  2d 205,  482 
N. W. 2d 121 ( Ct .  App.  1992) .   DETF' s br i ef  quot es Phi l l i ps as 
f ol l ows:   

But  whet her  t o al l ow or  di sal l ow same sex- mar r i ages——
or  even whet her  t o al l ow ext ensi on of  st at e empl oyee 
heal t h i nsur ance benef i t s t o compani ons of  unmar r i ed 
st at e empl oyees of  what ever  gender  or  sexual  
or i ent at i on——i s a l egi s l at i ve deci s i on,  not  one f or  
t he cour t s.  .  .  .  " Cr eat i on"  of  ver i f i cat i on and 
r egi st r at i on syst ems desi gned t o f aci l i t at e t he 
ext ensi on of  st at e empl oyee benef i t s t o t he empl oyees'  
unmar r i ed compani ons——and an enf or cement  mechani sm t o 
ensur e t hat  onl y st abl e and commi t t ed same- sex coupl es 
ar e el i gi bl e f or  such benef i t s——i s pr eci sel y t he t ype 
of  act i on commi t t ed t o t he l egi s l at ur e,  as t he 
pol i cymaki ng br anch of  gover nment .   I t  i s  beyond al l  
power s of  t hi s or  any ot her  cour t .  

Def . - Respt . ' s  Br .  19 n. 6.  
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one of  t he muni ci pal i t i es '  empl oyees mi ght  br i ng agai nst  t he 

muni ci pal i t i es,  we acknowl edge t hat  j udgment  i n f avor  of  

Hel gel and mi ght  expose t he muni ci pal i t i es t o t he adver se ef f ect  

of  st ar e deci s i s.   However ,  j ust  as t he muni c i pal i t i es c l ai m 

onl y a gener al i zed i nt er est  i n t he subj ect  mat t er  of  t he pr esent  

act i on,  an ef f ect  of  a j udgment  i n f avor  of  Hel gel and on t he 

muni ci pal i t i es i s essent i al l y  t he same ef f ect  t hat  any empl oyer  

mi ght  c l ai m when an act i on bef or e t he cour t  t hr eat ens t o 

i ncr ease cost s t hat  t he empl oyer  i s obl i gat ed t o pay on behal f  

of  i t s  empl oyees,  or  t hat  muni ci pal i t i es or  ot her  ent i t i es or  

i ndi v i dual s coul d c l ai m i n near l y any act i on chal l engi ng t he 

const i t ut i onal i t y of  a st at e st at ut e.   I f  st ar e deci s i s wer e 

enough of  a j ust i f i cat i on f or  t he muni ci pal i t i es '  i nt er vent i on 

i n t he pr esent  case wi t hout  an unusual l y st r ong showi ng wi t h 

r espect  t o ot her  r equi r ement s f or  i nt er vent i on as of  r i ght ,  t hen 

const i t ut i onal  l i t i gat i on woul d,  as Just i ce But l er ' s concur r ence 

demonst r at es,  become unwi el dy wi t h par t i es i nt er veni ng as a 

mat t er  of  r i ght .   As wi t h t he i nt er est  r equi r ement ,  t he 

muni ci pal i t i es '  showi ng wi t h r espect  t o t hi s t hi r d r equi r ement  

i s weak at  best .  
 
D.  The Muni ci pal i t i es Ar e Adequat el y Repr esent ed by DETF and t he 
At t or ney Gener al  i n t he Act i on 

¶85 We t ur n f i nal l y t o t he f our t h r equi r ement  of  Wi s.  

St at .  § 809. 03( 9) ,  namel y,  t hat  t he exi st i ng par t i es do not  

adequat el y r epr esent  t he movant s '  i nt er est s .   As t he 

muni ci pal i t i es '  br i ef  r ecogni zes,  t he adequat e r epr esent at i on 

r equi r ement  has gener at ed a spect r um of  appr oaches.   The cour t  
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has decl ar ed t hat  " t he showi ng r equi r ed f or  pr ovi ng i nadequat e 

r epr esent at i on ' shoul d be t r eat ed as mi ni mal . ' " 75  The 

r equi r ement ,  however ,  " cannot  be t r eat ed as so mi ni mal  as t o 

wr i t e t he r equi r ement  compl et el y out  of  t he r ul e. " 76  

¶86 I ndeed,  t hi s r equi r ement  i s bl ended and bal anced wi t h 

t he ot her  r equi r ement s.   I f  a movant ' s i nt er est  i s  i dent i cal  t o 

t hat  of  one of  t he par t i es,  or  i f  a par t y i s char ged by l aw wi t h 

r epr esent i ng t he movant ' s i nt er est ,  a compel l i ng showi ng shoul d 

be r equi r ed t o demonst r at e t hat  t he r epr esent at i on i s not  

adequat e. 77  When t he pot ent i al  i nt er venor ' s i nt er est s ar e 

subst ant i al l y  s i mi l ar  t o i nt er est s al r eady r epr esent ed by an 

exi st i ng par t y,  such si mi l ar i t y wi l l  wei gh agai nst  t he pot ent i al  

i nt er venor . 78 

                                                 
75 Ar mada Br oad. ,  183 Wi s.  2d at  476 ( quot i ng Tr bovi ch v.  

Uni t ed Mi ne Wor ker s,  404 U. S.  528,  538 n. 10 ( 1972) ) .    

76 Bush v.  Vi t er na,  740 F. 2d 350,  355 ( 5t h Ci r .  1984) .   See 
al so Pr et e v.  Br adbur y,  438 F. 3d 949,  956 ( 9t h Ci r .  2006)  
( " Al t hough t he bur den of  est abl i shi ng i nadequacy of  
r epr esent at i on may be mi ni mal ,  t he r equi r ement  i s not  wi t hout  
t eet h .  .  .  . " ) .     

77 7C Wr i ght  et  al . ,  supr a not e 22,  § 1908,  at  394- 95 ( i n 
cont r ast ,  i f  t he movant ' s i nt er est  i s  s i mi l ar  t o a par t y ' s a 
di scr i mi nat i ng j udgment  i s r equi r ed on t he ci r cumst ances of  t he 
par t i cul ar  case) .  

78 See 7C Wr i ght  et  al . ,  supr a not e 22,  § 1909,  at  394 
( " [ I ] f  t he absent ee' s i nt er est  i s  i dent i cal  t o t hat  of  one of  
t he pr esent  par t i es,  or  i f  t her e i s a par t y char ged by l aw wi t h 
r epr esent i ng t he absent ee' s i nt er est ,  t hen a compel l i ng showi ng 
shoul d be r equi r ed t o demonst r at e why t hi s r epr esent at i on i s not  
adequat e. " )  ( f oot not e omi t t ed) .  
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¶87 I n det er mi ni ng whet her  an exi st i ng par t y adequat el y 

r epr esent s a movant ' s i nt er est ,  we l ook t o see i f  t her e i s a 

showi ng of  col l usi on bet ween t he r epr esent at i ve and t he opposi ng 

par t y;  i f  t he r epr esent at i ve f ai l s  i n t he f ul f i l l ment  of  hi s 

dut y;  or  i f  t he r epr esent at i ve' s i nt er est  i s  adver se t o t hat  of  

t he pr oposed i nt er venor . 79  

¶88 The muni ci pal i t i es do not  al l ege any col l usi on bet ween 

Hel gel and and DETF.   They do not  demonst r at e t hat  t he DETF' s 

i nt er est  i s  adver se t o t hei r s;  and do not  show t hat  t he DETF has 

f ai l ed i n t he f ul f i l l ment  of  i t s  dut y.   

¶89 I n consi der i ng whet her  DETF adequat el y r epr esent s t he 

muni ci pal i t i es,  t wo r ebut t abl e pr esumpt i ons come i nt o pl ay and 

wor k agai nst  t he muni ci pal i t i es i n t he i nst ant  case.    

¶90 Fi r st ,  adequat e r epr esent at i on i s or di nar i l y  pr esumed 

when a movant  and an exi st i ng par t y have t he same ul t i mat e 

                                                 
79 See Ar mada Br oad. ,  183 Wi s.  2d at  476 ( c i t at i ons 

omi t t ed) .   See al so Sewer age Comm' n of  Mi l waukee v.  DNR,  104 
Wi s.  2d 182,  189,  311 N. W. 2d 677 ( Ct .  App.  1981)  ( c i t i ng Uni t ed 
St at es v.  Boar d of  Sch.  Comm' r s,  466 F. 2d 573,  575 ( 7t h Ci r .  
1972) )  ( " Or di nar i l y  a par t y ' s r epr esent at i on i s deemed adequat e 
t o pr ot ect  t he pr oposed i nt er venor ' s i nt er est  i f  t her e i s no 
showi ng of  col l usi on bet ween t he r epr esent at i ve and t he opposi ng 
par t y;  i f  t he r epr esent at i ve does not  r epr esent  an i nt er est  
adver se t o t hat  of  t he movant ;  and i f  t he r epr esent at i ve does 
not  f ai l  i n t he f ul f i l l ment  of  i t s  dut y. " ) .   

See Wol f f ,  229 Wi s.  2d at  748 ( movant ' s i nt er est s " need not  
be whol l y adver se"  t o exi st i ng par t i es ' ;  s i gni f i cant  
" di f f er ences"  bet ween movant ' s posi t i on and t hat  of  exi st i ng 
par t y suf f i c i ent ) .    



No.  2005AP2540   

 

45 
 

obj ect i ve i n t he act i on. 80  Thi s pr esumpt i on appl i es i n t he 

i nst ant  case because t he muni ci pal i t i es c l ai m no obj ect i ve t hat  

DETF does not  al so shar e.   Bot h DETF and t he muni ci pal i t i es ask 

t he cour t  t o uphol d t he const i t ut i onal i t y of  DETF' s pl ans and of  

Wi s.  St at .  § 40. 02( 20) .    

¶91 Second,  " when t he put at i ve r epr esent at i ve i s a 

gover nment al  body or  of f i cer  char ged by l aw wi t h r epr esent i ng 

t he i nt er est s of  t he absent ee,  a pr esumpt i on of  adequat e 

r epr esent at i on ar i ses whet her  t he woul d- be i nt er venor  i s a 

                                                 
80 See,  e. g. ,  Pr et e v.  Br adbur y,  438 F. 3d 949,  956 ( 9t h Ci r .  

2006)  ( " When an appl i cant  f or  i nt er vent i on and an exi st i ng par t y 
have t he same ul t i mat e obj ect i ve,  a pr esumpt i on of  adequacy of  
r epr esent at i on ar i ses. " )  ( quot i ng Ar akaki  v.  Cayet ano,  324 F. 3d 
1078,  1086 ( 9t h Ci r .  2003) ;  Wade v.  Gol dschmi dt ,  673 F. 2d 182,  
186 n. 7 ( 7t h Ci r .  1982)  ( " [ A] ppl i cant s have not  over come t he 
pr esumpt i on of  adequacy of  r epr esent at i on t hat  ar i ses when t he 
pr oposed i nt er venor  and a par t y  t o t he sui t  ( especi al l y i f  i t  i s  
t he st at e)  have t he same ul t i mat e obj ect i ve. " )  ( c i t at i on 
omi t t ed) ;  Dagget t ,  172 F. 3d at  111 ( " [ A] dequat e r epr esent at i on 
i s pr esumed wher e t he goal s of  t he appl i cant s ar e t he same as 
t hose of  t he pl ai nt i f f  or  def endant  .  .  .  . " )  ( c i t at i ons 
omi t t ed) .   
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c i t i zen or  subdi v i s i on of  t he gover nment al  ent i t y. " 81  Thi s 

pr esumpt i on appl i es i n t he pr esent  case because,  as we wi l l  

di scuss bel ow,  bot h DETF and t he Depar t ment  of  Just i ce ar e 

char ged by l aw wi t h t he dut y t o def end t he const i t ut i onal i t y of  

Wi s.  St at .  § 40. 02( 20) ,  t he ver y posi t i on advocat ed by t he 

muni ci pal i t i es,  t he woul d- be i nt er venor .  

¶92 I n suppor t  of  t hei r  posi t i on t hat  t he DETF does not  

adequat el y r epr esent  t he muni ci pal i t i es '  i nt er est s,  t he 

muni ci pal i t i es ar gue ( 1)  t hat  f or mer  At t or ney Gener al  Peggy 

Laut enschl ager  was not  adequat el y commi t t ed t o DETF' s posi t i on 

i n t he pr esent  case;  ( 2)  t hat  i nst i t ut i onal  f eat ur es r ender  DETF 

unabl e t o def end agai nst  Hel gel and' s act i on wi t h t he same 

vehemence t hat  t he muni ci pal i t i es coul d pr ovi de;  ( 3)  t hat  DETF 

cannot  adequat el y r epr esent  t he muni ci pal i t i es '  i nt er est s i n any 

                                                 
81 Edwar ds v.  Ci t y of  Houst on,  78 F. 3d 983,  1005 ( 5t h Ci r .  

1996)  ( c i t at i on omi t t ed) .   See al so Cur r y v.  Regent s of  t he 
Uni v.  of  Mi nn. ,  167 F. 3d 420,  423 ( 8t h Ci r .  1999)  ( " [ W] hen a 
gover nment  ent i t y i s a par t y and t he case concer ns a mat t er  of  
sover ei gn i nt er est ,  t he gover nment  i s pr esumed adequat el y t o 
r epr esent  t he i nt er est s of  t he publ i c .  .  .  . "  ( c i t at i on 
omi t t ed) ;  Wade,  673 F. 2d at  186 ( " [ A] ppl i cant s have not  over come 
t he pr esumpt i on of  adequacy of  r epr esent at i on t hat  ar i ses when 
t he pr oposed i nt er venor  and a par t y t o t he sui t  ( especi al l y i f  
i t  i s  t he st at e)  have t he same ul t i mat e obj ect i ve. " )  ( c i t at i on 
omi t t ed) ;  Pr et e,  438 F. 3d at  956 ( Ther e i s " an assumpt i on of  
adequacy when t he gover nment  i s act i ng on behal f  of  a 
const i t uency t hat  i t  r epr esent s.   I n t he absence of  a ver y 
compel l i ng showi ng t o t he cont r ar y,  i t  wi l l  be pr esumed t hat  a 
st at e adequat el y  r epr esent s i t s  c i t i zens when t he appl i cant  
shar es t he same i nt er est . " )  ( quot at i on mar ks and ci t at i on 
omi t t ed) ;  Dagget t ,  172 F. 3d at  111 ( " [ T] he gover nment  i n 
def endi ng t he val i di t y of  t he st at ut e i s pr esumed t o be 
r epr esent i ng adequat el y t he i nt er est s of  al l  c i t i zens who 
suppor t  t he st at ut e. " )  ( c i t at i on omi t t ed) .  
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r emedy phase t hat  mi ght  l at er  occur ;  ( 4)  t hat  DETF has f ai l ed t o 

r ai se def enses agai nst  Hel gel and t hat  t he muni ci pal i t i es wi sh t o 

r ai se;  and ( 5)  t hat  DETF cannot  adequat el y  r epr esent  t he 

muni ci pal i t i es '  i nt er est s gi ven t hat  DETF ar gues t hat  t he 

muni ci pal i t i es do not  meet  t he i nt er est  r equi r ement  of  t he t est  

f or  i nt er vent i on as of  r i ght .   None of  t hese ar gument s y i el ds 

any showi ng t hat  DETF does not  adequat el y r epr esent  t he 

muni ci pal i t i es '  i nt er est s.    

¶93 Wi t h r egar d t o t he muni ci pal i t i es '  ar gument  concer ni ng 

f or mer  At t or ney Gener al  Peggy Laut enschl ager ' s al l eged 

" conf l i c t ed l oyal t i es, "  t he muni ci pal i t i es make t he f ol l owi ng 

al l egat i ons:  ( 1)  Laut enschl ager ' s spokesper son cr i t i c i zed t he 

l egi s l at ur e f or  at t empt i ng t o i nt er vene i n t hi s act i on,  

asser t i ng t hat  t he di sput e bet ween Hel gel and and DETF was " a 

mat t er  best  l ef t  up t o t he cour t s" ;  ( 2)  Dur i ng an Oct ober  25,  

2002,  debat e bet ween at t or ney gener al  candi dat es,  Laut enschl ager  

made st at ement s i n suppor t  of  c i v i l  uni ons f or  same- sex domest i c 

coupl es;  ( 3)  Laut enschl ager  spoke at  a 2005 Madi son Gay Pr i de 

Ral l y at  whi ch t wo of  Hel gel and' s co- pl ai nt i f f s and Hel gel and' s 

at t or ney al so spoke;  and ( 4)  Laut enschl ager  made t he " r eckl ess"  

deci s i on t o move f or  j udgment  on t he pl eadi ngs.  

¶94 We spend l i t t l e t i me on t hese al l egat i ons r el at i ng t o 

At t or ney Gener al  Laut enschl ager ' s out - of - cour t  st at ement s.   The 

al l egat i ons r el at i ng t o t he At t or ney Gener al ' s  st at ement s go 

sol el y t o t he quest i on of  Laut enschl ager ' s per sonal  bel i ef s,  not  

t o her  of f i c i al  conduct  as at t or ney gener al .   We gener al l y agr ee 
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wi t h t he cour t  of  appeal s '  anal ysi s r el at i ng t o t hese 

st at ement s. 82   

¶95 I n t he absence of  any showi ng t o t he cont r ar y,  we must  

pr esume t hat  Laut enschl ager  has f ul f i l l ed her  dut y as at t or ney 

gener al  t o put  asi de her  per sonal  and pol i t i cal  bel i ef s i n 

def endi ng agai nst  Hel gel and' s act i on at t acki ng t he 

const i t ut i onal i t y of  a st at ut e. 83  An at t or ney gener al ' s 

st at ement s of  per sonal  or  pol i t i cal  bel i ef s,  wi t hout  mor e,  do 

not  const i t ut e a showi ng t hat  t he at t or ney gener al  wi l l  v i ol at e 

t he st at ut or y dut i es of  t he of f i ce.   

¶96 The At t or ney Gener al  of  Wi sconsi n has t he dut y by 

st at ut e t o def end t he const i t ut i onal i t y of  st at e st at ut es. 84  

I ndeed,  " Wi s.  St at .  § 806. 04( 11)  r ecogni zes t hat  i t  i s  t he dut y  

                                                 
82 See Hel gel and,  296 Wi s.  2d 880,  ¶¶26- 29.    

83 See Whi t e House Mi l k Co.  v.  Thomson,  275 Wi s.  243,  249 
( 1957)  ( " Publ i c of f i cer s ar e al ways pr esumed,  i n t he absence of  
any showi ng t o t he cont r ar y,  t o be r eady and wi l l i ng t o per f or m 
t hei r  dut y .  .  .  . " ) .   The muni ci pal i t i es obj ect  t o t he cour t  of  
appeal s '  r el i ance on Whi t e House Mi l k,  because at  t he t i me of  
Whi t e House Mi l k Wi sconsi n' s r i ght  of  i nt er vent i on st at ut e 
di f f er ed subst ant i al l y  f r om Wi s.  St at .  § 803. 09( 1) .   However ,  
l i ke t he cour t  of  appeal s,  we do not  r el y on Whi t e House Mi l k i n 
const r ui ng Wi s.  St at .  § 803. 09( 1) .   The pr esumpt i on t hat  publ i c 
of f i cer s wi l l  per f or m t hei r  dut i es does not  depend upon Wi s.  
St at .  § 803. 09( 1)  or  any f or mer  st at ut e gover ni ng i nt er vent i on 
as of  r i ght .  

84 St at e v.  Ci t y of  Oak Cr eek,  2000 WI  9,  ¶23 n. 14,  232 
Wi s.  2d 612,  605 N. W. 2d 526 ( " [ O] nce l egi s l at i on i s enact ed i t  
becomes t he af f i r mat i ve dut y of  t he At t or ney Gener al  t o def end 
i t s const i t ut i onal i t y. " )  ( c i t at i on omi t t ed) .   For  a gener al  
di scussi on of  t he of f i ce of  Wi sconsi n At t or ney Gener al ,  see 
Ar l en C.  Chr i st enson,  The St at e At t or ney Gener al ,  1970 Wi s.  L.  
Rev.  298 ( 1970) .    
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of  t he at t or ney gener al  t o appear  on behal f  of  t he peopl e of  

t hi s st at e t o show why [ a]  st at ut e i s const i t ut i onal , " 85 maki ng 

ser vi ce on t he at t or ney gener al  a j ur i sdi ct i onal  mat t er  i n a 

decl ar at or y act i on at t acki ng t he const i t ut i onal i t y of  a 

st at ut e. 86   

¶97 The muni ci pal i t i es '  compl ai nt s agai nst  At t or ney 

Gener al  Laut enschl ager  ar e,  i n any event ,  i r r el evant  now t hat  

she has compl et ed her  t er m as at t or ney gener al .   The Depar t ment  

of  Just i ce i s cont i nui ng t he pr esent  act i on under  t he new 

at t or ney gener al  on t he cour se pr evi ousl y under t aken.   The 

muni ci pal i t i es do not  c l ai m t hat  t he pr esent  at t or ney gener al  i s 

bi ased or  i s pr event ed i n any manner  f r om changi ng t he t r i al  

st r at egy of  t he Depar t ment  of  Just i ce i n t he pr esent  case. 87  

                                                 
85 Ci t y of  Oak Cr eek,  232 Wi s.  2d 612,  ¶35 ( c i t at i on 

omi t t ed) .  

86 See Wi s.  St at .  § 806. 04( 11)  ( pr ovi di ng t hat  " [ i ] f  a 
st at ut e,  or di nance or  f r anchi se i s al l eged t o be 
unconst i t ut i onal ,  t he at t or ney gener al  shal l  .  .  .  be ser ved 
wi t h a copy of  t he pr oceedi ng and be ent i t l ed t o be hear d" ) .   

See Sei t z i nger  v.  Cmt y.  Heal t h Net wor k,  2004 WI  28,  ¶1 n. 3,  
270 Wi s.  2d 1,  676 N. W. 2d 426 ( hol di ng t hat  t he cour t  had no 
j ur i sdi ct i on t o deci de t he const i t ut i onal i t y of  a st at e st at ut e 
when t he at t or ney gener al  had not  been gi ven not i ce as r equi r ed 
by Wi s.  St at .  § 806. 04( 11) ) .  

87 Whet her  t he muni ci pal i t i es had a r i ght  of  i nt er vent i on at  
some poi nt  i n t he past  i s not  det er mi nat i ve.   Wi sconsi n St at .  
§ 803. 06( 1)  pr ovi des t hat  " [ p] ar t i es may be dr opped or  added by 
or der  of  t he cour t  on mot i on of  any par t y or  on i t s own 
i ni t i at i ve at  any st age of  t he act i on and on such t er ms as ar e 
j ust .  .  .  . "   
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¶98 For  t hese r easons,  t he al l egat i ons r el at i ng t o 

At t or ney Gener al  Laut enschl ager  pr ovi de no suppor t  t o t he 

muni ci pal i t i es '  ar gument .    

¶99 The muni ci pal i t i es appar ent l y i nt end t hei r  f our t h 

al l egat i on concer ni ng DETF' s mot i on f or  j udgment  on t he 

pl eadi ngs as evi dence t hat  At t or ney Gener al  Laut enschl ager  was 

r eckl ess i n handl i ng t he pr esent  case and i n some sense bet r ayed 

her  of f i c i al  r esponsi bi l i t i es.   Thi s ar gument  goes nowher e.  

¶100 The muni ci pal i t i es accuse Laut enschl ager  of  r i sk i ng 

t hat  t he act i on wi l l  r each " t hi s cour t  f or  deci s i on on t he 

mer i t s wi t hout  an evi dent i ar y r ecor d t o suppor t  def er ent i al  

r evi ew. " 88   

¶101 The muni ci pal i t i es appar ent l y ar e concer ned t hat  t he 

pr esent  act i on wi l l  r each t hi s  cour t  " wi t hout  an evi dent i ar y  

r ecor d t o sust ai n t he l egi s l at ur e' s"  deci s i on t o gr ant  st at e 

empl oyee benef i t s t o spouses but  not  t o same- sex domest i c 

par t ner s. 89  To avoi d t hi s r esul t ,  t he muni ci pal i t i es want  DETF 

t o move t o compel  di scover y at  t he c i r cui t  cour t .   Thi s posi t i on 

put s t he muni ci pal i t i es squar el y i n agr eement  wi t h,  of  al l  

                                                                                                                                                             
The muni ci pal i t i es suggest  t hat  Laut enschl ager ' s conduct  i s 

st i l l  r el evant  t o our  Wi s.  St at .  § 803. 09( 1)  i nqui r y gi ven t hat  
t he cour t  of  appeal s di d not  addr ess t hi s quest i on of  r el evance 
despi t e r ecei v i ng not i ce t hat  Laut enschl ager  was def eat ed i n a 
pr i mar y el ect i on 10 days bef or e t he cour t  of  appeal s r el eased 
i t s opi ni on.   Thi s cour t  det er mi nes a movant ' s r i ght  t o 
i nt er vent i on i ndependent l y of  t he cour t  of  appeal s.   

88 Pet r . ' s  Br .  59.  

89 Pet r . ' s  Br .  60.  
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peopl e,  Hel gel and.   Hel gel and moved t he ci r cui t  cour t  t o compel  

di scover y shor t l y af t er  t he muni ci pal i t i es moved t o i nt er vene.  

¶102 The muni ci pal i t i es do not  expl ai n why t hey t hi nk t hat  

t he c i r cui t  cour t  wi l l  gr ant  DETF' s mot i on f or  j udgment  on t he 

pl eadi ngs and why t he ci r cui t  cour t  wi l l  not  gr ant  Hel gel and' s 

mot i on f or  di scover y.  

¶103 Cur i ousl y,  t he muni ci pal i t i es do not  obj ect  t o DETF' s  

mot i on f or  j udgment  on t he pl eadi ngs on gr ounds t hat  i t  i s  a 

weak mot i on dest i ned t o be deni ed.   To t he cont r ar y,  t he 

muni ci pal i t i es expl i c i t l y  acknowl edge concer ns t hat  DETF' s 

mot i on wi l l  be gr ant ed. 90  I n t hei r  br i ef ,  t he muni ci pal i t i es  

pr edi ct ,  wi t hout  expl anat i on,  t hat  t he c i r cui t  cour t  wi l l  gr ant  

DETF' s mot i on and t hat  t he cour t  of  appeal s wi l l  t hen af f i r m t he 

ci r cui t  cour t ' s  deci s i on gr ant i ng j udgment  t o DETF. 91 

¶104 The muni ci pal i t i es '  ver y unusual  c l ai m i s t hus t hat  

Laut enschl ager  somehow f ai l ed i n her  dut i es as at t or ney gener al  

by set t i ng DETF on a cour se t o def eat  Hel gel and bef or e t he 

c i r cui t  cour t  and cour t  of  appeal s.  

¶105 The muni ci pal i t i es concede t hat  shoul d DETF pr evai l  i n 

t he c i r cui t  cour t  and cour t  of  appeal s on i t s mot i on f or  

j udgment  on t he pl eadi ngs,  t hi s cour t  never t hel ess coul d r emand 

f or  devel opment  of  an evi dent i ar y r ecor d i f  we det er mi ne,  

cont r ar y t o t he c i r cui t  cour t  and cour t  of  appeal s,  t hat  DETF' s 

mot i on f or  j udgment  on t he pl eadi ngs shoul d not  have been 

                                                 
90 I d.  

91 I d.      
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gr ant ed. 92  Yet  t he possi bi l i t y  of  such a r emand l eaves t he 

muni ci pal i t i es di ssat i sf i ed——not  wi t h t he out come,  but  r at her ,  

t hey c l ai m,  wi t h t he " ext r aor di nar y wast e of  t i me and r esour ces"  

t hat  woul d r esul t  i f  t he act i on wer e t o pr oceed t o t hi s cour t  

and t hen back t o t he c i r cui t  cour t  whence i t  came.    

¶106 The muni ci pal i t i es '  cr i t i c i sm i s basel ess.   The 

muni ci pal i t i es cannot  per suasi vel y ar gue t hat  t he At t or ney 

Gener al  i s  abdi cat i ng her  or  hi s dut y t o def end t he 

const i t ut i onal i t y of  st at ut es by per suadi ng t wo cour t s t hat  a 

st at ut e i s const i t ut i onal .   By movi ng f or  j udgment  on t he 

pl eadi ngs,  DETF has not  wai ved i t s r i ght  t o move f or  di scover y 

i n t he event  t hat  i t s  mot i on f or  j udgment  on t he pl eadi ngs i s 

ul t i mat el y deni ed.    

¶107 We now move t o t he muni ci pal i t i es '  ar gument  t hat  

i nst i t ut i onal  el ement s pr event  DETF f r om opposi ng Hel gel and' s 

act i on wi t h suf f i c i ent  vehemence.   The muni ci pal i t i es ar gue t hat  

DETF mer el y admi ni st er s t he l aw t hat  Hel gel and chal l enges,  whi l e 

i n cont r ast  t he muni ci pal i t i es est abl i sh and pr ovi de f undi ng f or  

t hei r  own empl oyee benef i t  pol i c i es.   The muni ci pal i t i es  

addi t i onal l y al l ege t hat  DETF i s subj ect  t o t he pr essur es of  a 

" di ver se"  const i t uency,  some por t i on of  whi ch may sympat hi ze 

wi t h Hel gel and' s posi t i on i n t he pr esent  act i on. 93   

                                                 
92 I d.  at  60- 61.  

93 I s i t  not  possi bl e t hat  t he muni ci pal i t i es t oo may have 
di ver se const i t uenci es,  some por t i on of  whi ch may sympat hi ze 
wi t h Hel gel and' s posi t i on i n t he pr esent  act i on?   
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¶108 These ar gument s f ounder  on much t he same gr ound as t he 

muni ci pal i t i es '  at t ack on At t or ney Gener al  Laut enschl ager .   I n a 

decl ar at or y act i on t o det er mi ne t he const i t ut i onal i t y of  a 

st at ut e,  i t  i s  t he dut y of  t he " publ i c of f i cer s char ged wi t h t he 

enf or cement  of  t he chal l enged st at ut e or  or di nance .  .  .  [ t o]  

act  i n a r epr esent at i ve capaci t y i n behal f  of  al l  per sons havi ng 

an i nt er est  i n uphol di ng t he val i di t y of  t he st at ut e or  

or di nance under  at t ack. " 94  Mor eover ,  DETF' s counsel ,  t he 

Depar t ment  of  Just i ce,  i s  char ged by st at ut e wi t h t he 

r esponsi bi l i t y  t o " appear  f or  t he st at e and pr osecut e or  def end 

al l  act i ons .  .  .  i n whi ch t he st at e i s i nt er est ed or  a 

par t y .  .  .  . " 95  The obl i gat i on of  bot h t he Depar t ment  of  

Just i ce and publ i c of f i cer s char ged wi t h t he enf or cement  of  

st at e st at ut es i s c l ear :  t hey must  def end t he st at ut e r egar dl ess 

of  whet her  t hey have di ver se const i t uenci es wi t h di ver se vi ews.   

DETF and t he Depar t ment  of  Just i ce ar e composed of  

pr of essi onal s,  and absent  some showi ng t o t he cont r ar y,  we 

pr esume t hat  t hey wi l l  f ul f i l l  t hei r  dut i es under  t he l aw. 96   

¶109 The muni ci pal i t i es next  ar gue t hat  DETF cannot  

adequat el y r epr esent  t he muni ci pal i t i es i n any pot ent i al  r emedy 

phase of  t he act i on because DETF i s i ncapabl e of  advi s i ng t he 

cour t  on i ssues such as " col l ect i ve bar gai ni ng agr eement s,  dul y 

adopt ed budget s,  r evenue l i mi t at i ons,  [ and]  vest ed empl oyee 

                                                 
94 Whi t e House Mi l k,  275 Wi s.  at  249.  

95 Wi s.  St at .  § 165. 25( 1) .    

96 See Whi t e House Mi l k,  275 Wi s.  at  249.  
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r i ght s .  .  .  . " 97  Even assumi ng t hat  DETF i s i n f act  i ncapabl e 

of  gr appl i ng wi t h i ssues such as t hese,  t hi s ar gument  f ai l s  

because t he muni ci pal i t i es do not  expl ai n how i nf or mat i on about  

t hese i ssues may assi st  i n dec i di ng t he const i t ut i onal  i ssue 

i nvol ved i n t he Hel gel and act i on or  i n cr af t i ng any r emedy t o 

whi ch Hel gel and mi ght  be ent i t l ed.    

¶110 The muni ci pal i t i es mer el y st at e i n concl usor y f ashi on 

t hat  t he i ssues i n whi ch t he muni ci pal i t i es c l ai m exper t i se ar e 

r el evant  t o t he st at e const i t ut i onal  quest i on pr esent ed,  t hat  

i s ,  whet her  t he st at e const i t ut i on r equi r es DETF t o pr ovi de t he 

same benef i t s t o empl oyees'  same- sex domest i c par t ner s as 

pr ovi ded t o empl oyees'  spouses.   The muni ci pal i t i es cannot  cal l  

t he adequacy of  DETF' s r epr esent at i on i nt o quest i on mer el y by 

vaguel y posi t i ng t hat  i nf or mat i on t hey possess wi l l  somehow be 

usef ul  t o t he cour t .   St at ut or y r evenue and l evy l i mi t s i mposed 

upon muni ci pal i t i es do not  necessar i l y  i mpl i cat e a di f f er ent  

evi dent i ar y r ecor d f or  const i t ut i onal  l aw pur poses t han t he 

r ecor d t hat  t he st at e makes on t he const i t ut i onal  i ssue.   The 

muni ci pal i t i es do not  expl ai n what  t hi s " di f f er ent "  evi dent i ar y  

r ecor d mi ght  l ook l i ke and why i nf or mat i on t he muni ci pal i t i es 

wi sh t o pr esent  may be r el evant  t o t he quest i on whet her  t he 

st at e const i t ut i on r equi r es DETF t o pr ovi de t he same benef i t s t o 

st at e empl oyees'  same- sex domest i c par t ner s as t hose pr ovi ded t o 

empl oyees'  spouses.    

                                                 
97 Pet r . ' s  Br .  57- 58.    
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¶111 We t ur n next  t o t he muni ci pal i t i es '  ar gument  r egar di ng 

DETF' s f ai l ur e t o r ai se a l ong l i s t  of  def enses f avor ed by t he 

muni ci pal i t i es.   Thi s asser t i on amount s t o l i t t l e mor e t han a 

di f f er ence over  t r i al  st r at egy.   We cannot  decl ar e as a mat t er  

of  l aw t hat  DETF' s def ense agai nst  Hel gel and' s act i on i s  

i nadequat e s i mpl y because t he muni ci pal i t i es di sagr ee wi t h DETF 

about  whi ch def enses shoul d be pr esent ed bef or e t he c i r cui t  

cour t .   Reasonabl e l awyer s and l i t i gant s of t en di sagr ee about  

t r i al  st r at egy.    

¶112 We agr ee wi t h t he cour t  of  appeal s t hat  mer e 

di sagr eement s over  t r i al  st r at egy such as t he one appar ent  her e 

ar e not  suf f i c i ent  t o demonst r at e i nadequacy of  r epr esent at i on. 98  

Mor eover ,  t he muni ci pal i t i es do not  show any weakness i n t he 

l egal  posi t i on DETF has t aken i n t he case.   As we have al r eady 

expl ai ned,  t he muni ci pal i t i es f l at l y pr edi ct  t hat  bot h t he 

c i r cui t  cour t  and t he cour t  of  appeal s wi l l  be per suaded by 

DETF' s mot i on f or  j udgment  on t he pl eadi ngs.    

                                                 
98 See 7C Wr i ght  et  al . ,  supr a not e 22,  § 1909,  at  431- 33 ( a 

mer e di f f er ence of  opi ni on concer ni ng l i t i gat i on t act i cs or  
di s l i ke of  t he r epr esent at i ve par t y ' s l awyer  do not  const i t ut e 
i nadequat e r epr esent at i on) ;  St adi n v.  Uni on El ec.  Co. ,  309 F. 2d 
912,  919 ( 8t h Ci r .  1962) ,  quot ed i n Hel gel and,  296 Wi s.  2d 880,  
¶33 ( " Mer e di f f er ence of  opi ni on among at t or neys i s not  of  
i t sel f  i nadequat e r epr esent at i on wi t hi n t he meani ng of  [ Rul e 24 
of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e] .  I f  i t  wer e,  
i nt er vent i on of  r i ght  woul d become al most  aut omat i c. " ) ;   
Dagget t ,  172 F. 3d at  112 ( " [ T] he use of  di f f er ent  ar gument s as a 
mat t er  of  l i t i gat i on j udgment  i s not  i nadequat e r epr esent at i on 
per  se, "  t hough " one can i magi ne cases wher e .  .  .  a r ef usal  t o 
pr esent  obvi ous ar gument s coul d be so ext r eme as t o j ust i f y a 
f i ndi ng t hat  r epr esent at i on by t he exi st i ng par t y was 
i nadequat e. " ) .  
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¶113 The muni ci pal i t i es may suppl ement  DETF' s def enses 

si mpl y by accept i ng t he ci r cui t  cour t ' s  i nvi t at i on t o f i l e an 

ami cus cur i ae br i ef .   

¶114 Fi nal l y,  we r ej ect  t he muni ci pal i t i es '  ar gument  t hat  

because DETF asser t s t hat  t he muni ci pal i t i es '  i nt er est s do not  

suppor t  i nt er vent i on as of  r i ght ,  DETF' s r epr esent at i on of  t he 

muni ci pal i t i es '  i nt er est s i s,  as t he muni ci pal i t i es '  counsel  put  

i t  at  or al  ar gument s,  i nadequat e " per  se. "   DETF' s posi t i on t hat  

i t  adequat el y r epr esent s t he muni ci pal i t i es '  i nt er est s i s whol l y  

consi st ent  wi t h i t s addi t i onal  posi t i on t hat  t he muni ci pal i t i es '  

i nt er est s do not  sat i sf y t he r equi r ement s of  Wi s.  St at .  

§ 803. 09( 1) .   DETF' s const r ual  of  Wi s.  St at .  § 803. 09( 1)  does 

not  amount  t o a deni al  t hat  t he muni ci pal i t i es have no i nt er est s 

t hat  DETF mi ght  r epr esent .   

E.  Summar y 

¶115 For  t he r easons set  f or t h,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  er r  i n denyi ng t he muni ci pal i t i es '  mot i on 

t o i nt er vene as a mat t er  of  r i ght  under  Wi s.  St at .  § 803. 09( 1) .   

Al t hough i t  i s  ar guabl e t hat  t he muni ci pal i t i es may cl ai m a 

f i nanci al  i nt er est  r el at ed t o t he DETF pl ans t hat  ar e t he 

subj ect  of  Hel gel and' s act i on and t hat  di sposi t i on of  t he 

Hel gel and act i on may,  under  t he ef f ect  of  st ar e deci s i s,  as a 

pr act i cal  mat t er  i mpai r  or  i mpede t hei r  abi l i t y  t o pr ot ect  t hei r  

st at ed i nt er est s,  t he muni ci pal i t i es make no showi ng t hat  t he 

f i nanci al  i nt er est  i s  suf f i c i ent ,  di r ect ,  i mmedi at e,  or  speci al  

and t hat  DETF i nadequat el y r epr esent s t hei r  i nt er est s,  much l ess 
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a showi ng t hat  coul d over come t he pr esumpt i ons of  adequacy 

appl i cabl e i n t hi s case.    

¶116 The cour t  wei ghs al l  t he f act or s ,  i ncl udi ng t he nat ur e 

of  t he muni ci pal i t i es '  al l eged i nt er est s,  agai nst  t he adequacy 

of  r epr esent at i on by exi st i ng par t i es.   Muni ci pal i t i es ( or  ot her  

ent i t i es or  per sons)  wi l l  al ways have somet hi ng at  st ake when 

t he const i t ut i onal i t y of  a st at ut e af f ect i ng muni ci pal i t i es ( or  

ot her  ent i t i es or  per sons)  i s at  i ssue,  and t her e wi l l  al ways be 

pot ent i al  movant s t hat  di sagr ee at  some l evel  wi t h deci s i ons 

made by st at e agency def endant s or  t hei r  counsel .   The 

muni ci pal i t i es have shown no speci al ,  per sonal ,  or  uni que 

i nt er est  i n t he pr esent  case.   Wer e t he muni ci pal i t i es gr ant ed a 

r i ght  t o i nt er vene upon such gr ounds,  v i r t ual l y any decl ar at or y 

act i on f or  const i t ut i onal  r evi ew of  a st at ut e woul d pr esent  a 

case i n whi ch at  l east  some per sons or  ent i t i es may i nt er vene as  

of  r i ght ,  as Just i ce But l er ' s concur r ence demonst r at es.   To 

const r ue Wi s.  St at .  § 803. 09( 1)  and i nt er vent i on as of  r i ght  so 

br oadl y woul d undul y hamper  t he r i ght s of  par t i es t o a 

decl ar at or y act i on such as t he pr esent  case t o conduct  and 

concl ude t hei r  own l awsui t . 99   
                                                 

99 Cf .  Town of  Bl oomi ng Gr ove v.  Ci t y of  Madi son,  275 Wi s.  
328,  334,  81 N. W. 2d 713 ( 1957)  ( c i t at i on omi t t ed)  ( r ef usi ng t o 
const r ue Wi sconsi n' s Decl ar at or y  Judgment  Act  " as r equi r i ng t hat  
wher e a decl ar at or y j udgment  as t o t he val i di t y of  a st at ut e or  
or di nance i s sought ,  ever y per son whose i nt er est s ar e af f ect ed 
by t he st at ut e or  or di nance must  be made a par t y t o t he act i on.   
I f  i t  wer e so const r ued,  t he val uabl e r emedy of  decl ar at or y 
j udgment  woul d be r ender ed i mpr act i cal  and i ndeed of t en 
wor t hl ess f or  det er mi ni ng t he val i di t y of  l egi s l at i ve 
enact ment s,  ei t her  st at e or  l ocal ,  s i nce such enact ment s 
commonl y af f ect  t he i nt er est s of  l ar ge number s of  peopl e. " ) .    
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¶117 The muni ci pal i t i es '  gener al i zed i nt er est  i n t he 

const i t ut i onal i t y of  di st i ngui shi ng bet ween a spouse and a same-

sex domest i c par t ner  r equi r es a gr eat er  showi ng of  i nadequat e 

r epr esent at i on by DETF.   The muni ci pal i t i es do not  demonst r at e 

t hat  t hei r  gener al i zed i nt er est  i s  adver se t o,  or  mor e power f ul  

t han,  DETF' s i nt er est . 100  The muni ci pal i t i es f ur t her  do not  show 

t hat  DETF has i nadequat el y wor ked t o r eal i ze t he muni ci pal i t i es '  

and DETF' s mut ual l y- shar ed obj ect i ve i n t he act i on,  namel y t o 

def eat  Hel gel and' s l awsui t .   They do not  al l ege col l usi on 

bet ween t he par t i es.   They f ai l  t o demonst r at e t hat  DETF or  i t s 

counsel  has i n any way f ai l ed i n i t s dut y t o def end t he act i on.  

¶118 For  t he r easons set  f or t h,  we concl ude t hat  t he 

muni ci pal i t i es have no r i ght  of  i nt er vent i on under  Wi s.  St at .  

§ 803. 09( 1) .  
 

I I I .  The Ci r cui t  Cour t  Di d Not  Er r  i n Denyi ng Per mi ssi ve 
I nt er vent i on 

¶119 We t ur n now t o t he quest i on whet her  t he c i r cui t  cour t  

er r ed i n denyi ng t he muni ci pal i t i es '  mot i on f or  per mi ssi ve 

i nt er vent i on.   Wi sconsi n St at .  § 803. 09( 2)  pr ovi des i n r el evant  

par t :  

Upon t i mel y mot i on anyone may be per mi t t ed t o 
i nt er vene i n an act i on when a movant ' s c l ai m or  
def ense and t he mai n act i on have a quest i on of  l aw or  

                                                 
100 Cf .  Ar mada Br oad. ,  183 Wi s.  2d at  476 ( movant ' s 

" per sonal "  i nt er est  i n t he par t i cul ar  document  at  i ssue i n t he 
act i on unshar ed by par t y def endant ,  whi ch had onl y a gener al  
i nt er est  i n mai nt ai ni ng t he conf i dent i al i t y  of  i t s  per sonnel  
f i l es) ;  Wol f f ,  229 Wi s.  2d at  746 ( movant  t own " may have mor e at  
st ake t han"  def endant  count y due t o movant  t own' s st at ut or y 
dut i es not  shar ed by def endant  count y) .  
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f act  i n common.  .  .  .   I n exer ci s i ng i t s di scr et i on 
t he cour t  shal l  consi der  whet her  t he i nt er vent i on wi l l  
undul y del ay or  pr ej udi ce t he adj udi cat i on of  t he 
r i ght s of  t he or i gi nal  par t i es.  

Wi sconsi n St at .  § 803. 09( 2)  i s  based on Rul e 24( b) ( 2)  of  t he 

Feder al  Rul es of  Ci v i l  Pr ocedur e. 101   

¶120 As t he t ext  of  Wi s.  St at .  § 803. 09( 2)  i t sel f  makes 

cl ear ,  t he c i r cui t  cour t  has di scr et i on t o deci de whet her  a 

movant  may be per mi t t ed t o i nt er vene when t he movant ' s c l ai m or  

def ense and t he mai n act i on have a quest i on of  l aw or  f act  i n 

common. 102  Thi s cour t  wi l l  not  di st ur b a c i r cui t  cour t ' s  

di scr et i onar y deci s i on so l ong as t he r ecor d r ef l ect s " t he 

c i r cui t  cour t ' s  r easoned appl i cat i on of  t he appr opr i at e l egal  

st andar d t o t he r el evant  f act s i n t he case. " 103 

¶121 The muni ci pal i t i es asser t  t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on by denyi ng t he 

muni ci pal i t i es '  mot i on f or  per mi ssi ve i nt er vent i on on t he sol e 

gr ound t hat  t he muni ci pal i t i es '  suggest i on t hat  t he act i on be 

conver t ed i nt o a c l ass act i on i ndi cat ed t hat  t he muni ci pal i t i es 

wer e l i kel y t o undul y del ay adj udi cat i on of  Hel gel and' s and 

DETF' s r i ght s.    

¶122 The muni ci pal i t i es pr ovi de t hr ee ar gument s i n suppor t  

of  t hei r  posi t i on t hat  t he c i r cui t  cour t  er r ed i n r el y i ng upon 

t hi s s i ngl e concer n i n denyi ng t he muni ci pal i t i es '  mot i on:  ( 1)  

                                                 
101 See Sewer age Comm' n of  Mi l waukee,  104 Wi s.  2d at  186.  

102 See Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11 n. 11.    

103 St at e v.  Del gado,  223 Wi s.  2d 270,  281,  588 N. W. 2d 1 
( 1999) .  
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The muni ci pal i t i es di d not  r ai se t he i ssue of  c l ass 

cer t i f i cat i on i n t he cont ext  of  t hei r  ar gument  f or  per mi ssi ve 

i nt er vent i on under  Wi s.  St at .  § 803. 09( 2)  but  i nst ead suggest ed 

cl ass cer t i f i cat i on as an al t er nat i ve t o j oi ni ng al l  

muni ci pal i t i es i n t he st at e under  Wi s.  St at .  § 806. 04( 11) ;  ( 2)  

The ci r cui t  cour t  had power  t o pr event  undue del ay by denyi ng 

any mot i on t he muni ci pal i t i es  woul d have br ought  f or  c l ass 

cer t i f i cat i on;  and ( 3)  The muni ci pal i t i es ar e wi l l i ng t o 

wi t hdr aw t hei r  suggest i on of  c l ass cer t i f i cat i on.   

¶123 The muni ci pal i t i es '  ar gument s ar e unper suasi ve.   The 

ci r cui t  cour t  was f r ee t o consi der  t he muni ci pal i t i es '  

suggest i on of  c l ass cer t i f i cat i on r egar dl ess of  whet her  t he 

muni ci pal i t i es made t hi s suggest i on speci f i cal l y i n t he cont ext  

of  di scussi ng per mi ssi ve i nt er vent i on.   The c i r cui t  cour t ' s  

concer n about  del ay was al so r easonabl e despi t e i t s aut hor i t y t o 

deny any mot i on f or  c l ass cer t i f i cat i on.   I ndeed,  consi der at i on 

of  a mot i on f or  c l ass cer t i f i cat i on coul d i t sel f  subst ant i al l y  

del ay t he act i on.    

¶124 That  t he muni ci pal i t i es ar e now wi l l i ng t o wi t hdr aw 

t hei r  suggest i on al so has no bear i ng upon whet her  t he c i r cui t  

cour t  er r ed i n consi der i ng t he suggest i on bef or e t he 

muni ci pal i t i es made known t hei r  wi l l i ngness t o wi t hdr aw i t .  

¶125 Fi nal l y,  t hough t he ci r cui t  cour t  addr essed onl y t he 

muni ci pal i t i es '  suggest i on of  c l ass cer t i f i cat i on,  t he 

muni ci pal i t i es '  opposi t i on t o DETF' s mot i on f or  j udgment  on t he 

pl eadi ngs and t hei r  desi r e t o i nt r oduce evi dence suppor t s t he 
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c i r cui t  cour t ' s  concl usi on t hat  t he muni ci pal i t i es '  i nt er vent i on 

woul d undul y del ay adj udi cat i on of  t he par t i es '  l awsui t .  

¶126 The ci r cui t  cour t  based i t s deci s i on whet her  t o gr ant  

per mi ssi ve i nt er vent i on on r easonabl e consi der at i on of  del ay,  a 

f act or  expl i c i t l y  speci f i ed i n Wi s.  St at .  § 803. 09( 2) .   Thus,  no 

gr ounds exi st  on whi ch t o hol d t hat  t he c i r cui t  cour t  f ai l ed t o 

appl y t he appr opr i at e l egal  st andar d i n a r easoned manner  t o t he 

r el evant  f act s of  t he case.    

¶127 Accor di ngl y,  we concl ude t hat  t he c i r cui t  cour t  di d 

not  er r oneousl y exer ci se i t s  di scr et i on i n denyi ng t he 

muni ci pal i t i es '  mot i on f or  per mi ssi ve i nt er vent i on under  Wi s.  

St at .  § 803. 09( 2) .    

I V.  Joi nder  I s Not  Requi r ed 

¶128 We t ur n l ast l y t o t he muni ci pal i t i es '  ar gument  t hat  

t he c i r cui t  cour t  er r ed i n r ef usi ng t o j oi n t he muni ci pal i t i es 

sua spont e under  ei t her  Wi s.  St at .  § 803. 03( 1) ( b) 1.  or  Wi s.  

St at .  § 806. 04( 11) .   Thi s i ssue r equi r es us t o appl y Wi s.  St at .  

§§ 803. 03( 1) ( b) 1.  and 806. 04( 11)  t o t he undi sput ed f act s of  t hi s  

case.   As such,  t he i ssue pr esent s a quest i on of  l aw t hat  t hi s 

cour t  det er mi nes i ndependent l y of  t he c i r cui t  cour t  and cour t  of  



No.  2005AP2540   

 

62 
 

appeal s,  benef i t i ng f r om t he anal yses pr ovi ded by t hese 

cour t s. 104 

A.  Wi s.  St at .  § 803. 03( 1) ( b) 1.  

¶129 Wi sconsi n St at .  § 803. 03( 1)  pr ovi des i n f ul l :  

A per son who i s subj ect  t o ser vi ce of  pr ocess shal l  be 
j oi ned as a par t y i n t he act i on i f :  

 ( a)  I n t he per son' s absence compl et e r el i ef  cannot  be 
accor ded among t hose al r eady par t i es;  or  

 ( b)  The per son cl ai ms an i nt er est  r el at i ng t o t he 
subj ect  of  t he act i on and i s so s i t uat ed t hat  t he 
di sposi t i on of  t he act i on i n t he per son' s absence may:  

  1.  As a pr act i cal  mat t er  i mpai r  or  i mpede t he 
per son' s abi l i t y  t o pr ot ect  t hat  i nt er est ;  or  

  2.  Leave any of  t he per sons al r eady par t i es subj ect  
t o a subst ant i al  r i sk of  i ncur r i ng doubl e,  mul t i pl e or  
ot her wi se i nconsi st ent  obl i gat i ons by r eason of  hi s or  
her  c l ai med i nt er est .  

Thi s pr ovi s i on i s based on Rul e 19( a)  of  t he Feder al  Rul es of  

Ci v i l  Pr ocedur e. 105   

                                                 
104 Fi r e I ns.  Exch.  v.  Bast en,  202 Wi s.  2d 74,  81- 82,  549 

N. W. 2d 690 ( 1996)  ( appl i cat i on of  Wi s.  St at .  § 806. 04( 11)  t o a 
set  of  undi sput ed f act s pr esent s a quest i on of  l aw) ;  Gl aeske v.  
Shaw,  2003 WI  App 71,  ¶44,  261 Wi s.  2d 549,  661 N. W. 2d 420 
( " Whet her  a par t y i s a necessar y par t y [ under  Wi s.  St at .  
§ 803. 03( 1) ]  i s  a quest i on of  l aw"  t he cour t  of  appeal s deci des 
de novo)  ( c i t i ng Dai r y l and Gr eyhound Par k,  I nc.  v.  McCal l um,  
2002 WI  App 259,  ¶10,  258 Wi s.  2d 210,  655 N. W. 2d 474) .   

105 I n i t s cur r ent  f or m,  Rul e 19( a)  pr ovi des i n r el evant  
par t  as f ol l ows:   

( a)  Per sons Requi r ed t o Be Joi ned i f  Feasi bl e.  

( 1)  Requi r ed Par t y.  A per son who i s subj ect  t o 
ser vi ce of  pr ocess and whose j oi nder  wi l l  not  depr i ve 
t he cour t  of  subj ect - mat t er  j ur i sdi ct i on must  be 
j oi ned as a par t y i f :  
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¶130 Wi sconsi n St at .  § 803. 03( 1) ( b) 1.  cont ai ns l anguage 

essent i al l y  i dent i cal  t o t he second and t hi r d r equi r ement s of  

i nt er vent i on as of  r i ght  under  Wi s.  St at .  § 803. 09( 1) ,  namel y 

t he r equi r ement s t hat  t he movant  c l ai m an i nt er est  suf f i c i ent l y 

r el at ed t o t he subj ect  of  t he act i on and t hat  di sposi t i on of  t he 

act i on may as a pr act i cal  mat t er  i mpai r  or  i mpede t he movant ' s 

abi l i t y  t o pr ot ect  t hat  i nt er est .   Wi sconsi n St at .  

§ 803. 03( 1) ( b) 1.  does not  l i s t  t he f i r st  and f our t h r equi r ement s 

of  i nt er vent i on as of  r i ght  under  Wi s.  St at .  § 803. 09( 1) ,  namel y 

t i mel i ness of  t he mot i on and i nadequacy of  r epr esent at i on by t he 

exi st i ng par t i es.  

¶131 Never t hel ess,  t he cour t  of  appeal s decl ar ed i n t he 

pr esent  case t hat  

[ t ] he i nqui r y of  whet her  a movant  i s a necessar y par t y 
under  § 803. 03( 1) ( b) 1.  i s  i n al l  s i gni f i cant  r espect s 
t he same i nqui r y under  Wi s.  St at .  § 803. 09( 1)  as t o 
whet her  a movant  i s ent i t l ed t o i nt er vene i n an act i on 
as a mat t er  of  r i ght ,  i ncl udi ng t he f act or  of  whet her  

                                                                                                                                                             
( A)  i n t hat  per son' s absence,  t he cour t  cannot  

accor d compl et e r el i ef  among exi st i ng par t i es,  or   

( B)  t hat  per son cl ai ms an i nt er est  r el at i ng t o 
t he subj ect  of  t he act i on and i s so s i t uat ed t hat  
di sposi ng of  t he act i on i n t he per son' s absence may:  

( i )  as a pr act i cal  mat t er  i mpai r  or  i mpede t he 
per son' s abi l i t y  t o pr ot ect  t he i nt er est ;  or  

( i i )  l eave an exi st i ng par t y subj ect  t o a 
subst ant i al  r i sk of  i ncur r i ng doubl e,  mul t i pl e,  
or  ot her wi se i nconsi st ent  obl i gat i ons because of  
t he i nt er est .   
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t he i nt er est  of  a movant  i s adequat el y r epr esent ed by 
exi st i ng par t i es. 106   

I n so hol di ng,  t he cour t  of  appeal s r el i ed on i t s own pr ecedent  

i nt er pr et i ng Ci t y of  Madi son v.  Wi sconsi n Empl oyment  Rel at i ons 

Commi ssi on,  2000 WI  39,  ¶11 n. 8,  234 Wi s.  2d 550,  610 N. W. 2d 

94. 107  I n Ci t y of  Madi son t he cour t  decl ar ed t hat  

" [ i ] nt er vent i on as a mat t er  of  r i ght  may .  .  .  be compar ed t o 

' j oi nder  of  per sons needed f or  j ust  and compl et e adj udi cat i on'  

under  Wi s.  St at .  § 803. 03( 1) ( b) 1. " 108 

¶132 The muni ci pal i t i es obj ect  t o t he cour t  of  appeal s '  

i nt er pr et at i on on gr ounds t hat  i t  i gnor es t he t ext ual  di f f er ence 

bet ween t he t wo pr ovi s i ons.   They ar gue t hat  we shoul d i nt er pr et  

Wi s.  St at .  § 803. 03( 1) ( b) 1.  t o i mpose onl y t he second and t hi r d 

r equi r ement s of  Wi s.  St at .  § 803. 09( 1)  and not  t he r equi r ement  

of  i nadequat e r epr esent at i on.    

¶133 We agr ee wi t h t he cour t  of  appeal s.   The cour t  of  

appeal s advanced an i nt er pr et at i on of  Wi s.  St at .  

§ 803. 03( 1) ( b) 1.  t hat  i s  subst ant i al l y  suppor t ed by f eder al  

cour t  deci s i ons const r ui ng Fed.  R.  Ci v.  P.  19( a) ,  t he f eder al  

anal ogue t o Wi s.  St at .  § 803. 03( 1) ( b) 1.   Fur t her mor e,  by 

appl y i ng our  or di nar y pr i nci pl es of  st at ut or y const r uct i on,  we 

                                                 
106 Hel gel and,  296 Wi s.  2d 880,  ¶46 ( c i t i ng Dai r y l and 

Gr eyhound Par k,  258 Wi s.  2d 210,  ¶10) .  

107 See Dai r y l and Gr eyhound Par k,  258 Wi s.  2d 210,  ¶10 
( c i t i ng Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11 n. 6) .    

108 Ci t y of  Madi son,  234 Wi s.  2d 550,  ¶11 n. 8.  
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i ndependent l y det er mi ne t hat  t he cour t  of  appeal s '  

i nt er pr et at i on of  Wi s.  St at .  § 803. 03( 1) ( b) 1.  i s  cor r ect .  

¶134 " Despi t e t he di st i nct i on i n t he l anguage"  of  Rul es 

19( a)  and 24( a)  of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e,  " some 

cour t s have hel d t hat  j oi nder  wi l l  not  be compel l ed under  t he 

' i mpai r  or  i mpede'  pr ovi s i on of  Rul e 19( a)  i f  t he absent ee' s 

i nt er est  i s  adequat el y r epr esent ed by an exi st i ng par t y. " 109  The 

r easoni ng behi nd t hi s i nt er pr et at i on appear s t o be t hat  " [ a] s a 

pr act i cal  mat t er ,  an absent  par t y ' s abi l i t y  t o pr ot ect  i t s  

i nt er est  wi l l  not  be i mpai r ed by i t s absence f r om t he sui t  wher e 

i t s i nt er est  wi l l  be adequat el y r epr esent ed by exi st i ng par t i es 

t o t he sui t . " 110  The cour t  of  appeal s '  i nt er pr et at i on of  Wi s.  

St at .  § 803. 03( 1) ( b) 1.  i s  i n l i ne wi t h t hi s v i ew of  Feder al  Rul e 

19( a) .  

¶135 Mor e i mpor t ant l y,  t hi s i nt er pr et at i on i s al so di ct at ed 

by r ecogni zed pr i nci pl es of  st at ut or y i nt er pr et at i on.   I n 

const r ui ng any pr ovi s i on we begi n wi t h i t s t ext  and gi ve 

                                                 
109 4 Moor e,  supr a not e 24,  § 19. 03[ 3] [ f ] [ i i ] ,  at  19- 56.   

See al so,  e. g. ,  Ohi o Val l ey Envt ' l  Coal i t i on v.  Bul en,  429 F. 3d 
493,  504- 05 ( 4t h Ci r .  2005)  ( af f i r mi ng di st r i ct  cour t ' s  hol di ng 
" t hat  j oi nder  was not  r equi r ed because t he par t i es ar e capabl e 
of  r epr esent i ng t he i nt er est s  of "  absent  par t i es) ;  Gwar t z v.  
Jef f er son Mem' l  Hosp.  Ass' n,  23 F. 3d 1426,  1429 ( 8t h Ci r .  1994)  
( di sposi t i on of  act i on " wi l l  not  as a pr act i cal  mat t er  i mpai r  or  
i mpede [ absent ee' s]  abi l i t y  t o pr ot ect  i t s  i nt er est  because [ one 
par t y t o t he act i on]  has t he same i nt er est  est abl i shi ng t he 
f act s t hat  [ absent ee]  does" ) .  

110 Washi ngt on v.  Dal ey,  173 F. 3d 1158,  1167 ( 9t h Ci r .  1999)  
( hol di ng t hat  absent ee t r i bes wer e not  necessar y par t i es t o an 
act i on chal l engi ng f i shi ng r egul at i ons because t he Uni t ed St at es 
adequat el y r epr esent ed t hei r  i nt er est s) .    
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appr opr i at e consi der at i on t o r el at ed pr ovi s i ons.   We gi ve ef f ect  

t o ever y wor d so as t o not  r ender  any par t  of  t he st at ut e 

super f l uous.  

¶136 The muni ci pal i t i es '  i nt er pr et at i on of  Wi s.  St at .  

§ 803. 03( 1) ( b) 1.  cannot  be cor r ect  because i t  woul d r ender  Wi s.  

St at .  § 803. 09( 1) ( b) 1.  super f l uous.   Under  t he muni ci pal i t i es '  

i nt er pr et at i on of  Wi s.  St at .  § 803. 03( 1) ( b) 1. ,  a movant  who 

f ai l s t o meet  t he f our t h r equi r ement  of  i nt er vent i on as of  r i ght  

under  Wi s.  St at .  § 803. 09( 1)  may si mpl y t ur n ar ound and f or ce 

i t s way i nt o t he act i on by ar gui ng t hat  t he cour t  must  j oi n t he 

movant ,  sua spont e,  as a necessar y par t y under  Wi s.  St at .  

§ 803. 03( 1) ( b) 1.   The muni ci pal i t i es woul d t hus have t hi s cour t  

r ead Wi s.  St at .  § 803. 03( 1) ( b) 1.  i n a manner  r ender i ng t he 

f our t h r equi r ement  of  Wi s.  St at .  § 803. 09( 1)  ent i r el y opt i onal .   

Thi s i nt er pr et at i on under mi nes bot h § 803. 09( 1)  and 

§ 803. 03( 1) ( b) 1.  

¶137 Accor di ngl y,  we concl ude t hat  t he c i r cui t  cour t  di d 

not  er r  as a mat t er  of  l aw i n r ef usi ng t o j oi n t he 

muni ci pal i t i es as necessar y par t i es under  Wi s.  St at .  

§ 803. 03( 1) ( b) 1.   I f  a per son has no r i ght  of  i nt er vent i on under  

Wi s.  St at .  § 803. 09( 1) ,  t he cour t s have no dut y t o j oi n t hat  

per son sua spont e as a necessar y par t y under  Wi s.  St at .  

§ 803. 03( 1) ( b) 1.  

B.  Wi s.  St at .  § 806. 04( 11)  

¶138 The r el evant  por t i on of  Wi s.  St at .  § 806. 04( 11) ,  a 

subsect i on of  t he Uni f or m Decl ar at or y Judgment  Act ,  st at es t hat  

" [ w] hen decl ar at or y r el i ef  i s  sought ,  al l  per sons shal l  be made 
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par t i es who have or  c l ai m any i nt er est  whi ch woul d be af f ect ed 

by t he decl ar at i on,  and no decl ar at i on may pr ej udi ce t he r i ght  

of  per sons not  par t i es t o t he pr oceedi ng.  .  .  .  "    

¶139 The muni ci pal i t i es asser t  t hat  t hey qual i f y f or  

j oi nder  under  Wi s.  St at .  § 806. 04( 11)  because t he same 

" subst ant i al  l egal ,  cont r act ual ,  economi c and pol i cy 

i nt er est s" 111 t hat  t he muni ci pal i t i es pr opose as i nt er est s 

war r ant i ng a r i ght  of  i nt er vent i on wi l l  be af f ect ed by j udgment  

i n Hel gel and' s  decl ar at or y act i on.   We di sagr ee wi t h t he 

muni ci pal i t i es.  

¶140 Thi s cour t  has det er mi ned t hat  t he Decl ar at or y 

Judgment  Act  does not  r equi r e " t he j oi nder  as par t i es,  i n a 

decl ar at or y act i on t o det er mi ne t he val i di t y of  a st at ut e or  

or di nance,  of  any per sons ot her  t han t he publ i c of f i cer s char ged 

wi t h t he enf or cement  of  t he chal l enged st at ut e or  or di nance. " 112  

We have not  const r ued Wi s.  St at .  § 806. 04( 11)  t o r equi r e " t hat  

wher e a decl ar at or y j udgment  as t o t he val i di t y of  a st at ut e or  

or di nance i s sought ,  ever y per son whose i nt er est s ar e af f ect ed 

                                                 
111 Pet r . ' s  Br .  70.    

112 Whi t e House Mi l k,  275 Wi s.  at  249.   See al so Nor t h Si de 
Bank v.  Gent i l e,  129 Wi s.  2d 208,  215,  385 N. W. 2d 133 ( 1986)  
( c i t at i on omi t t ed)  ( Decl ar at or y  Judgment  Act  " shoul d not  be 
const r ued t o r equi r e t hat  al l  i nt er est ed par t i es must  be j oi ned 
i n a decl ar at or y j udgment  act i on seeki ng t o adj udge t he val i di t y 
of  a st at ut e. " ) ;  Bence v.  Mi l waukee,  84 Wi s.  2d 224,  234- 35,  267 
N. W. 2d 25 ( 1978)  ( c i t i ng t hi s cour t ' s  asser t i on i n Whi t e House 
Mi l k t hat  i t  " was suf f i c i ent  wher e a publ i c l aw was i nvol ved t o 
have t he i nt er est  of  ot her  par t i es r epr esent ed by t he publ i c 
of f i cer  who has t he dut y of  uphol di ng t he const i t ut i onal i t y of  
t he st at ut e. " ) .    
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by t he st at ut e or  or di nance must  be made a par t y t o t he 

act i on. " 113  I f  t he st at ut e " wer e so const r ued,  t he val uabl e 

r emedy of  decl ar at or y j udgment  woul d be r ender ed i mpr act i cal  and 

i ndeed of t en wor t hl ess f or  det er mi ni ng t he val i di t y of  

l egi s l at i ve enact ment s,  ei t her  st at e or  l ocal ,  s i nce such 

enact ment s commonl y af f ect  t he i nt er est s of  l ar ge number s of  

peopl e. " 114 

¶141 Appl y i ng t hi s cour t ' s  est abl i shed i nt er pr et at i on of  

Wi s.  St at .  § 806. 04( 11)  t o t he i nst ant  case, 115 we det er mi ne t hat  

t hi s subsect i on does not  r equi r e j oi nder  of  t he muni ci pal i t i es.   

The muni ci pal i t i es ar e not  " publ i c of f i cer s char ged wi t h t he 

enf or cement  of "  Wi s.  St at .  § 40. 02( 20) ,  t he st at ut e t hat  

Hel gel and chal l enges. 116 

¶142 The muni ci pal i t i es mi st akenl y adduce cases i n suppor t  

of  t he posi t i on t hat  i n a decl ar at or y act i on t o det er mi ne r i ght s 

                                                 
113 Bl oomi ng Gr ove,  275 Wi s.  at  334.    

114 I d.  ( c i t at i on omi t t ed) .   See al so Nor t h Si de Bank,  129 
Wi s.  2d at  215 ( " St r i ct  appl i cat i on of  [ Wi s.  St at .  § 806. 04( 11)  
t o r equi r e t hat  al l  i nt er est ed par t i es must  be j oi ned i n a 
decl ar at or y j udgment  act i on]  woul d make t he st at ut e unwor kabl e 
wi t h r espect  t o det er mi ni ng t he val i di t y of  a st at ut e or  
or di nance. " )  ( c i t at i on omi t t ed) .  

115 Besi des ci t i ng a s i ngl e f or ei gn st at e opi ni on hol di ng 
t hat  a decl ar at or y act i on t o r evi ew t he const i t ut i onal i t y of  a 
st at ut e coul d not  pr oceed wi t hout  j oi nder  of  16 hi ghway 
const r uct i on f i r ms whose cont r act s wi t h t he st at e depended f or  
t hei r  val i di t y upon t he chal l enged st at ut e,  Haynes v.  Ander son,  
77 N. W. 2d 674 ( Neb.  1956) ,  t he muni ci pal i t i es of f er  no r eason 
t hat  we shoul d not  i nt er pr et  Wi s.  St at .  § 806. 04( 11)  as we have 
i n our  pr i or  cases.    

116 See Whi t e House Mi l k,  275 Wi s.  at  249.  
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under  an agr eement ,  Wi s.  St at .  § 806. 04( 11)  r equi r es j oi nder  of  

al l  par t i es t o t he agr eement . 117  These cases ar e i napposi t e 

because Hel gel and has not  br ought  an act i on t o decl ar e her  

r i ght s under  any agr eement ,  much l ess an agr eement  t o whi ch t he 

muni ci pal i t i es ar e par t y.   Hel gel and seeks a dec l ar at i on of  her  

r i ght s under  st at e st at ut es and t he st at e const i t ut i on,  not  

r i ght s under  t he i nt er pr et at i on of  a cont r act .   Hel gel and i s not  

a par t y t o any cont r act  asser t ed by t he muni ci pal i t i es.      

¶143 For  t he r easons set  f or t h,  we det er mi ne t hat  t he 

c i r cui t  cour t  di d not  er r  i n r ef usi ng t o j oi n t he muni ci pal i t i es 

under  Wi s.  St at .  § 806. 04( 11) .  

*  *  *  *  

¶144 We concl ude ( 1)  t hat  t he muni ci pal i t i es have no r i ght  

of  i nt er vent i on under  Wi s.  St at .  § 803. 09( 1) ;  ( 2)  t hat  t he 

c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on i n denyi ng t he 

muni ci pal i t i es per mi ssi ve i nt er vent i on under  Wi s.  St at .  

§ 803. 09( 2) ;  and ( 3)  t hat  t he c i r cui t  cour t  di d not  er r  i n 

r ef usi ng t o j oi n t he muni ci pal i t i es under  ei t her  Wi s.  St at .  

§ 803. 03( 1) ( b) 1.  or  § 806. 04( 11) .   Accor di ngl y ,  we af f i r m t he 

                                                 
117 I n t hei r  br i ef ,  t he muni ci pal i t i es r el y on Lozof f  v.  

Kai ser shot ,  11 Wi s.  2d 485,  105 N. W. 2d 783 ( 1960)  ( consi der i ng 
an act i on f or  decl ar at i on of  r i ght s under  deed r est r i ct i ons) ;  
Rudol ph v.  I ndi an Hi l l s  Est at es,  I nc. ,  68 Wi s.  2d 768,  229 
N. W. 2d 671 ( 1975)  ( consi der i ng an act i on i n whi ch i ndi v i dual  
member s of  a cor por at i on sought  t o di ssol ve t he cor por at i on by 
decl ar at or y r el i ef ) ;  and Ambassador  Oi l  Cor p.  v.  Rober t son,  384 
S. W. 2d 752 ( Tex.  Ct .  Ci v.  App.  1964)  ( consi der i ng an act i on t o 
decl ar e r i ght s under  var i ous cont r act s) .      
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deci s i on of  t he cour t  of  appeal s af f i r mi ng t he ci r cui t  cour t ' s  

or der  denyi ng i nt er vent i on or  j oi nder .    

¶145 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶146 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  Twel ve 

i ndi v i dual s ( i ncl udi ng si x cur r ent  or  f or mer  s t at e empl oyees)  

br i ng a l egal  act i on agai nst  t he Wi sconsi n Depar t ment  of  

Empl oyee Tr ust  Funds ( DETF) ,  DETF Secr et ar y Er i c St anchf i el d,  

t he Empl oyee Tr ust  Funds Boar d,  and t he Gr oup I nsur ance Boar d 

( col l ect i vel y " DETF" ) .   DETF i s abl y r epr esent ed by t he 

Wi sconsi n At t or ney Gener al .   Yet  s i mpl y because ot her  ent i t i es  

who ar e not  at  al l  i nvol ved i n t hi s act i on ar e concer ned t hat  

any deci s i on r ender ed by a cour t  of  l aw mi ght  become bi ndi ng 

pr ecedent  i n some f ut ur e l egal  act i on agai nst  t hem,  t he di ssent  

asser t s t hat  as a mat t er  of  r i ght ,  t hese uni nvol ved ent i t i es can 

essent i al l y  hi ghj ack t hi s l awsui t  f r om t he par t i es and t ur n i t  

i nt o a pol i t i cal  r ef er endum unr el at ed t o t he act i on f i l ed.   Gi ve 

me a br eak.  

¶147 For  pur poses of  t hi s concur r ence,  t he nat ur e of  t he 

l awsui t  and t he i ssues pr esent ed ar e,  f or  me,  i r r el evant .   What  

i s r el evant  i s t he i mpact  of  what  t he di ssent  suggest s shoul d 

happen her e.   Ever y publ i shed opi ni on of  t he Wi sconsi n Cour t  of  

Appeal s or  of  t hi s cour t  i s  bi ndi ng pr ecedent  on al l  f ut ur e 

l i t i gant s as t o t he i ssues pr esent ed.   Thus,  does ever y cr i mi nal  

def endant  f aci ng sent enci ng have a r i ght  t o i nt er vene i n ever y 

appel l at e case i nvol v i ng sent enci ng?  They wi l l  be bound by t he 

r esul t .   What  about  par t i es t o a cont r act ?  Can t hey i nt er vene 

i n any appel l at e case i nvol v i ng cont r act  l aw and/ or  t he economi c 

l oss doct r i ne?  They cer t ai nl y have an i nt er est  i n t he out come.   

What  about  t or t  r ef or m?  Can Ci vi l  Tr i al  Counsel  of  Wi sconsi n 
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( CTCW)  and t he Wi sconsi n Academy of  Tr i al  Lawyer s ( WATL) 1 

i nt er vene i n ever y t or t  act i on br ought  on appeal ?  The pr ecedent  

t he cour t  wi l l  deci de as t o t or t  l aw wi l l  most  cer t ai nl y bi nd 

t hem.   And t her ei n l i es t he absur di t y of  t he di ssent .  

¶148 Under  t he f act s of  t hi s case,  t he Wi sconsi n 

muni ci pal i t i es who have sought  t o i nt er vene ar e def i ni t el y not  

t he onl y out si de ent i t i es t hat  have an i nt er est  i n t he out come 

of  t hi s case.   Ar e we pr epar ed t o al l ow ever y pr o-  and ant i - gay 

r i ght s gr oup,  nat i onal l y and wi t hi n Wi sconsi n,  i nt er vent i on as a 

mat t er  of  r i ght  i n t hi s case?  What  about  ever y l abor  uni on t hat  

has member s t hat  mi ght  be af f ect ed by t he out come?  Pol i t i cal  

l eader s,  chur ch gr oups,  soci al  act i v i st s,  and ot her s wi l l  be 

bound by any publ i shed deci s i on an appel l at e cour t  wi l l  make.   

Ar e we pr epar ed t o l et  t hem al l  i n,  ef f ect i vel y t aki ng over  t he 

l i t i gat i on and r unni ng up cost s,  or  do we hear  f r om t he par t i es 

who br ought  t he act i on i n t he f i r st  pl ace? 

¶149 Let  us keep i n mi nd t hat  t he muni ci pal i t i es,  and any 

ot her  i nt er est ed par t y,  f or  t hat  mat t er ,  can seek per mi ssi on t o 

f i l e an ami cus br i ef ,  put t i ng f or t h t hei r  posi t i on.   Such 

r equest s ar e r out i nel y gr ant ed.   Thus,  I  suspect ,  t he 

muni ci pal i t i es wi l l  not  be pr ecl uded f r om bei ng hear d i n t hi s 

mat t er .   What  t he di ssent  suggest s,  however ,  wi l l  ul t i mat el y 

r educe t he aver age ci t i zen' s access t o t he cour t s,  i n t hat  l ar ge 

or gani zat i ons wi t h deep pocket s wi l l  be al l owed t o i nt er vene i n 

any case i n whi ch t hey expr ess an i nt er est ,  dr i v i ng up t he cost s  

                                                 
1 Now known as t he Wi sconsi n Associ at i on f or  Just i ce ( WAJ) ,  

as of  Januar y 14,  2008.  
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t o t he poi nt  t hat  t he aver age Joe can no l onger  af f or d t o be 

hear d.   Thi s i s unaccept abl e.  

¶150 For  t he f or egoi ng r easons,  I  j oi n t he maj or i t y  

opi ni on,  and r espect f ul l y concur .   
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¶151 DAVI D T.  PROSSER,  J.    (dissenting).  Thi s i s an 

act i on chal l engi ng t he const i t ut i onal i t y of  Wi s.  St at .  

§ 40. 02( 20) ,  whi ch def i nes t he t er m " dependent "  i n Chapt er  40 of  

t he Wi sconsi n St at ut es r el at i ng t o t he Publ i c  Empl oyee Tr ust  

Fund.   I t  al so chal l enges t he const i t ut i onal i t y of  Wi s.  St at .  

§ 103. 10( 3) ( b) 3. ,  whi ch def i nes t he per sons wi t h a ser i ous 

heal t h condi t i on f or  whom an empl oyee may t ake f ami l y l eave 

under  Wi s.  St at .  § 103. 10,  Wi sconsi n' s Fami l y and Medi cal  Leave 

Act .  

¶152 I n t hei r  compl ai nt ,  t he pl ai nt i f f s descr i be t hemsel ves 

as s i x " l esbi an coupl es i n commi t t ed,  i nt i mat e r el at i onshi ps. "   

They set  out  a ser i es of  heal t h- r el at ed har dshi ps t hat  t hey 

bel i eve woul d be al l evi at ed i f  t hey wer e abl e t o obt ai n cer t ai n 

heal t h car e benef i t s f r om t he st at e.   Al t hough each coupl e 

i ncl udes a cur r ent  or  f or mer  st at e empl oyee,  none of  t hese 

empl oyees i s el i gi bl e t o obt ai n f or  her  domest i c  par t ner  f ami l y 

heal t h benef i t s t hat  ar e avai l abl e t o st at e empl oyees who ar e 

mar r i ed t o an opposi t e- sex spouse.   I n sum,  t he pl ai nt i f f s seek 

access t o t he same heal t h i nsur ance and f ami l y l eave opt i ons 

t hat  t he st at e of f er s t o empl oyees i n a t r adi t i onal  mar r i age.  

¶153 The pl ai nt i f f s '  act i on i s sweepi ng and si gni f i cant .   

I t  i s  par t  of  t he Amer i can Ci vi l  Li ber t i es Uni on' s ( ACLU)  

Nat i onal  Lesbi an and Gay Ri ght s Pr oj ect .   I t  pr esent s a maj or  

c i v i l  r i ght s i ssue t hat  coul d af f ect  ever y publ i c empl oyer  t hat  

oper at es under  t he Publ i c Empl oyee Tr ust  Fund and,  pot ent i al l y ,  

ever y empl oyer  gover ned by Wi sconsi n' s Fami l y and Medi cal  Leave 

Act .  
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¶154 Thi s phase of  t he act i on does not  addr ess t he mer i t s 

of  t he sui t .   I t  i s  conf i ned t o t he pr ocedur al  quest i on whet her  

ei ght  " muni ci pal i t i es" ——t wo ci t i es,  t wo vi l l ages,  t wo t owns,  and 

t wo school  di st r i ct s——may i nt er vene i n t he sui t  as par t i es.   The 

maj or i t y deni es t he muni ci pal i t i es t he r i ght  t o i nt er vene.   I t s  

cr i mped l egal  anal ysi s t r eat s t he muni ci pal i t i es '  r equest  as 

t hough t he case i nvol ved not hi ng mor e t han a r out i ne zoni ng 

var i ance i nst ead of  one of  t he gr eat  soci al  and pol i t i cal  

cont r over si es of  our  t i me.  

¶155 The maj or i t y opi ni on br i ngs t o mi nd t he l ament  of  

f or mer  Uni t ed St at es Congr essman and Uni t ed St at es Cour t  of  

Appeal s Judge Abner  Mi kva about  t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i on i n Roe v.  Wade,  410 U. S.  113 ( 1973) .   I n 1999 

Judge Mi kva t ol d an i nt er vi ewer  t hat  he suppor t ed t he r esul t  i n 

Roe v.  Wade but  r egr et t ed t hat  t he Supr eme Cour t  had " pr eempt ed 

t he whol e pol i t i cal  pr ocess, "  whi ch he bel i eved was movi ng 

l egi s l at i vel y t owar d gr eat er  abor t i on r i ght s.   The Cour t ' s  

deci s i on " pl eased a l ot  of  us, "  Mi kva sai d,  " [ b] ut  i t  anger ed 

[ t he]  mi nor i t y wi t h a passi on,  because t hey had j ust  been shor t -

c i r cui t ed i n t hei r  ef f or t s t o f i ght  i t  out  i n t he pol i t i cal  

ar ena. "   Mi kva cont i nued:  

You can' t  wr i t e a j ust i ce of  t he Supr eme Cour t  and say 
" Vot e No. "   You can' t  even pi cket  at  t he Supr eme 
Cour t ,  t hough t hey t r i ed t o.   Ther e i s a f r ust r at i on 
t hat  t hese f i ve or  s i x peopl e,  unel ect ed,  had made 
t hi s basi c deci s i on whi ch had been t he subj ect  of  
pol i t i cal  pr ocess f or  so many year s bef or e.   The 
j ust i ces wer e sur pr i sed.   The l at e j ust i ce Bl ackm[ u] n 
expr essed hi s shock at  how angr y t he mi nor i t y was wi t h 
t he deci s i on.   I  coul d have t ol d hi m t hat  was goi ng t o 
happen.   And i n r et r ospect ,  I  wi sh t he [ C] our t  had 
st ayed i t s hand and al l owed t he pol i t i cal  pr ocess t o 
cont i nue,  because we woul d have l egi s l at ed t he ef f ect  
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of  Roe v.  Wade i n most  st at es——not  al l  of  t hem,  but  i n 
most  st at es——and we woul dn' t  have had t o pay t he 
pol i t i cal  pr i ce we' ve had t o pay f or  i t  bei ng a cour t  
deci s i on.   The peopl e who ar e angr y at  t hat  cour t  ar e 
angr y beyond measur e.   As f ar  as t hey ar e concer ned,  
t he whol e syst em i s r ot t en because t hey' ve l ost  t hei r  
oppor t uni t y t o s l ug i t  out . 1 

 ¶156 Once agai n,  t hi s  phase of  t he act i on does not  addr ess 

t he mer i t s of  t he sui t .   However ,  t he ef f ect  of  t he maj or i t y 

deci s i on i s t o depr i ve ei ght  r epr esent at i ve muni ci pal i t i es of  

t he oppor t uni t y t o s l ug i t  out  i n t he pr ocess l eadi ng t o an 

ul t i mat e deci s i on.   As a r esul t ,  t hey wi l l  have no r eal  say 

about  t hei r  f ut ur e abi l i t y  t o det er mi ne whet her  t o ext end 

dependent  heal t h car e benef i t s t o same- sex coupl es,  as some 

muni ci pal i t i es vol unt ar i l y  have.   The deci s i on t o excl ude t he 

muni ci pal i t i es i s not  good f or  t he Wi sconsi n j udi c i ar y,  and i t  

i s  not  good l aw.   As a r esul t ,  I  must  r espect f ul l y di ssent .  

I  

¶157 The pr i nci pal  l egal  i ssue bef or e t he cour t  i s  whet her  

t he muni ci pal i t i es sat i sf y t he r equi r ement s of  Wi s.  St at .  

§ 803. 09( 1)  t o i nt er vene i n t hi s sui t  as a mat t er  of  r i ght .   

Wi sconsi n St at .  § 803. 09( 1)  r eads as f ol l ows:  

 Upon t i mel y mot i on anyone shal l  be per mi t t ed t o 
i nt er vene i n an act i on when t he movant  c l ai ms an 
i nt er est  r el at i ng t o t he pr oper t y or  t r ansact i on whi ch 
i s t he subj ect  of  t he act i on and t he movant  i s so 
s i t uat ed t hat  t he di sposi t i on of  t he act i on may as a 
pr act i cal  mat t er  i mpai r  or  i mpede t he movant ' s abi l i t y 

                                                 
1 I nt er vi ew by Har r y Kr ei s l er  wi t h Abner  Jay Mi kva,  f or mer  

Uni t ed St at es Congr essman,  f or mer  Uni t ed St at es Cour t  of  Appeal s  
Judge f or  t he D. C.  Ci r cui t ,  and f or mer  Whi t e House Counsel ,  i n 
Ber kel ey,  Cal i f or ni a ( Apr i l  12,  1999)  avai l abl e at  
ht t p: / / gl obet r ot t er . ber kel ey. edu/ peopl e/ Mi kva/ mi kva- con4. ht ml  
( l ast  v i s i t ed Jan.  24,  2008)  ( emphasi s added) .  
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t o pr ot ect  t hat  i nt er est ,  unl ess t he movant ' s i nt er est  
i s  adequat el y r epr esent ed by exi st i ng par t i es.  

¶158 Wi t h t he except i on of  one wor d,  t he quot ed l anguage i s 

i dent i cal  t o t he r ul e adopt ed by t hi s cour t  i n 1975 as par t  of  

t he new Wi sconsi n Rul es of  Ci v i l  Pr ocedur e. 2  See 67 Wi s.  2d 585,  

650- 51 ( 1975) .  

¶159 Subsect i on ( 1)  i s based on Rul e 24( a)  of  t he Feder al  

Rul es of  Ci v i l  Pr ocedur e.   Char l es D.  Cl ausen and Davi d P.  Lowe,  

The New Wi sconsi n Rul es of  Ci v i l  Pr ocedur e Chapt er s 801- 803,  59 

Mar q.  L.  Rev.  1,  108 ( 1976)  ( her ei naf t er  Cl ausen) .   Accor di ngl y,  

" we l ook t o cases and comment ar y r el at i ng t o Rul e 24( a) ( 2)  f or  

gui dance i n i nt er pr et i ng sec.  803. 09( 1) . "   St at e ex r el .  Bi l der  

v.  Twp.  of  Del avan,  112 Wi s.  2d 539,  547,  334 N. W. 2d 252 ( 1983) .  

¶160 Feder al  Rul e 24 evol ved si gni f i cant l y f r om i t s 

i ncept i on i n 1937.   A 1946 amendment  pr ovi ded t hat  upon t i mel y 

appl i cat i on anyone shal l  be per mi t t ed t o i nt er vene " ( 3)  when t he 

appl i cant  i s so s i t uat ed as t o be adver sel y af f ect ed 

by .  .  .  di sposi t i on of  pr oper t y whi ch i s i n t he cust ody or  

subj ect  t o t he cont r ol  or  di sposi t i on of  t he cour t  or  of f i cer  

t her eof . "   Feder al  Rul e of  Ci v i l  Pr ocedur e 24( a) ( 3)  ( 1946) .   

Thi s l anguage ampl i f i ed and r est at ed f eder al  pr act i ce.   See 

Cascade Nat ur al  Gas Cor p.  v.  El  Paso Nat ur al  Gas Co. ,  386 U. S.  

129,  134 ( 1967) .   However ,  t he r ul e was al t er ed i n 1966 t o 

f aci l i t at e subst ant i al l y  expanded i nt er vent i on as of  r i ght .   

Thi s r evi sed r ul e,  whi ch dr ew upon f eder al  c i v i l  r ul es r el at ed 

t o j oi nder  of  per sons needed f or  j ust  adj udi cat i on ( Rul e 19)  and 

                                                 
2 I n t he or i gi nal  r ul e,  t he wor d " he"  was used i n pl ace of  

t he wor d " movant "  i n t he cur r ent  phr ase " t he movant  i s so 
s i t uat ed. "  
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cl ass act i ons ( Rul e 23) ,  pr ovi des t hat  an appl i cant  i s ent i t l ed 

t o i nt er vene i n an act i on when t he appl i cant ' s posi t i on i s 

compar abl e t o t hat  of  a per son under  Rul e 19( a) ( 2) ( i ) ,  unl ess 

t he movant ' s i nt er est  i s  al r eady adequat el y r epr esent ed i n t he 

act i on. 3  See Advi sor y Commi t t ee Not es,  1966 Amendment ,  28 

U. S. C. A. ,  Rul e 24 at  755- 57.  

¶161 I nt er vent i on,  as a pr ocedur al  mechani sm under  Rul e 24,  

i s t o be const r ued l i ber al l y,  and doubt s r esol ved i n f avor  of  

t he pr oposed i nt er venor .   See 6 James Wi l l i am Moor e,  et  al . ,  

Moor e' s Feder al  Pr act i ce § 24. 03[ 1] [ a] ,  at  24- 24,  24- 25 ( 3d ed.  

2002) ( her ei naf t er  Moor e) ;  Sout hwest  Cent er  f or  Bi ol ogi cal  

Di ver si t y v.  Ber g,  268 F. 3d 810,  818 ( 9t h Ci r .  2001) ;  St upak-

Thr al l  v.  Gl i ckman,  226 F. 3d 467,  472 ( 6t h Ci r .  2000) ;  Pur nel l  

v.  Ci t y of  Akr on,  925 F. 2d 941,  950 ( 6t h Ci r .  1991) ;  Uni t ed 

St at es v.  St r i ngf el l ow,  783 F. 2d 821,  826 ( 9t h Ci r .  1986) .   Some 

f eder al  cour t s  have st at ed t hat  t he r equi r ement s f or  

i nt er vent i on ar e t o be const r ued i n f avor  of  i nt er vent i on.   Am.  

Mar i t i me Tr ansp. ,  I nc.  v.  Uni t ed St at es,  870 F. 2d 1559,  1561 

( Fed.  Ci r .  1989)  ( " t he r equi r ement s f or  i nt er vent i on ar e t o be 

                                                 
3 Feder al  Rul e of  Ci v i l  Pr ocedur e 24( a)  cur r ent l y 

r eads:  

( a)  I nt er vent i on of  Ri ght .  On t i mel y mot i on,  t he 
cour t  must  per mi t  anyone t o i nt er vene who:  

( 1)  i s gi ven an uncondi t i onal  r i ght  t o i nt er vene 
by a f eder al  st at ut e;  or  

( 2)  c l ai ms an i nt er est  r el at i ng t o t he pr oper t y 
or  t r ansact i on t hat  i s t he subj ect  of  t he act i on,  and 
i s so s i t uat ed t hat  di sposi ng of  t he act i on may as a 
pr act i cal  mat t er  i mpai r  or  i mpede t he movant ' s abi l i t y 
t o pr ot ect  i t s  i nt er est ,  unl ess exi st i ng par t i es 
adequat el y r epr esent  t hat  i nt er est .  
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const r ued i n f avor  of  i nt er vent i on" ) ;  West l ands Wat er  Di st .  v.  

Uni t ed St at es,  700 F. 2d 561,  563 ( 9t h Ci r .  1983)  ( " we r ecogni ze 

t hat  t he r equi r ement s of  Rul e 24( a)  ar e t o be const r ued i n f avor  

of  t he appl i cant  f or  i nt er vent i on" )  ( c i t at i on omi t t ed) .  

¶162 Under  Feder al  Rul e 24,  t he i nt er vent i on i nqui r y must  

be f l exi bl e,  i nvol v i ng a bal anci ng and bl endi ng of  r equi r ement s,  

of t en appl y i ng t hem as a gr oup.   Moor e,  supr a,  § 24. 03[ 1] [ a] ,  at  

24- 25.   I nt er vent i on as of  r i ght  may be gr ant ed i f  t he 

appl i cant ' s c l ai med i nt er est  may be si gni f i cant l y i mpai r ed by 

t he act i on,  even i f  some uncer t ai nt y exi st s r egar di ng t hat  

i nt er est .   I d.  

I I  

¶163 Wi sconsi n' s adopt i on of  Feder al  Rul e 24( a) ( 2)  i n Wi s.  

St at .  § 803. 09( 1)  was a depar t ur e f r om our  pr i or  l aw——namel y,  

Wi s.  St at .  § 260. 205 ( 1973) ——because i nt er vent i on under  t he 

pr i or  st at ut e " was onl y per mi ssi ve,  i . e. ,  per mi t t ed i n t he 

cour t ' s  di scr et i on. "   Cl ausen,  supr a,  at  108.   Pr of essor  Cl ausen 

obser ved:  

Whi l e t he i nt er vent i on under  subsect i on ( 1)  i s of  
r i ght  ( " shal l  be per mi t t ed" ) ,  t he r ul e i s st i l l  
di scr et i onar y i nsof ar  as t he cour t  must  make a 
det er mi nat i on as t o [ 1]  whet her  or  not  t he mot i on i s 
t i mel y,  [ 2]  whet her  t he absent  par t y ' s abi l i t y  t o 
pr ot ect  hi s i nt er est  may as a pr act i cal  mat t er  be 
i mpai r ed,  and [ 3]  whet her  t he absent  par t y ' s i nt er est  
i s  adequat el y r epr esent ed by exi st i ng par t i es.  

I d.  

 ¶164 Cl ausen' s di scussi on of  c i r cui t  cour t  " di scr et i on"  i n 

maki ng cer t ai n det er mi nat i ons under  our  r ul e i s somewhat  at  odds 

wi t h r ecent  pr onouncement s i n f eder al  cases.   For  i nst ance,  i n 

t he Sout hwest  Cent er  case,  t he cour t  sai d:  " Rul e 24 pr ovi des f or  
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i nt er vent i on as of  r i ght  and per mi ssi ve i nt er vent i on.  .  .  .   We 

r evi ew de novo a di st r i ct  cour t ' s  deni al  of  a mot i on t o 

i nt er vene as of  r i ght ,  wi t h t he except i on of  t i mel i ness,  whi ch 

we r evi ew f or  abuse of  di scr et i on. "   Sout hwest  Cent er ,  268 F. 3d 

at  817 ( emphasi s  added) .   See al so Uni t ed St at es v.  BDO Sei dman,  

337 F. 3d 802,  808 ( 7t h Ci r .  2003)  ( " Thi s cour t  r evi ews t he 

[ i nt er vent i on]  f act or s de novo,  wi t h t he except i on of  t he f i r st  

f act or ——t he t i mel i ness of  t he i nt er vent i on——whi ch t hi s cour t  

r evi ews f or  an abuse of  di scr et i on. " ) ;  St upak- Thr al l ,  226 F. 3d 

at  471 ( " We r evi ew a di st r i ct  cour t ' s  dec i s i on r egar di ng 

t i mel i ness ( t he f i r st  el ement )  f or  abuse of  di scr et i on;  t he 

r emai ni ng t hr ee el ement s ar e r evi ewed de novo. " ) .   What  t hese 

cour t s ar e sayi ng i s t hat  t hr ee of  t he f our  f act or s ar e deemed 

quest i ons of  l aw.  

 ¶165 Anal yt i cal l y,  t he mor e di scr et i on t hi s cour t  gi ves t o 

our  c i r cui t  cour t s t o deny mot i ons f or  i nt er vent i on as of  r i ght ,  

t he mor e we r ever t  t o our  pr i or  l aw i n whi ch t her e was no 

i nt er vent i on " as of  r i ght . "  

 ¶166 I mmedi at el y af t er  t he Cl ausen di scussi on quot ed i n 

¶163,  her ei n,  Pr of essor  Cl ausen added:   " Never t hel ess,  t he new 

r ul e i s f ounded upon t he same consi der at i ons under l y i ng sect i on 

803. 03 whi ch def i ne t hose par t i es who must  be j oi ned i n an 

act i on i f  f easi bl e. "   Cl ausen,  supr a,  at  108;  see al so Ci t y of  

Madi son v.  WERC,  2000 WI  39,  ¶11 n. 8,  234 Wi s.  2d 550,  610 

N. W. 2d 94.   Thus,  Wi s.  St at .  § 803. 03 i s per t i nent  t o our  

r evi ew.   I t  r eads i n par t :  

Joi nder  of  per sons needed f or  j ust  and compl et e 
adj udi cat i on.  
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( 1)  Per sons t o be j oi ned i f  f easi bl e.   A per son 
who i s subj ect  t o ser vi ce of  pr ocess shal l  be j oi ned 
as a par t y i n t he act i on i f :  

 ( a)  I n t he per son' s absence compl et e r el i ef  
cannot  be accor ded among t hose al r eady par t i es;  or  

 ( b)  The per son cl ai ms an i nt er est  r el at i ng t o 
t he subj ect  of  t he act i on and i s so s i t uat ed t hat  t he 
di sposi t i on of  t he act i on i n t he per son' s absence may:  

1.  As a pr act i cal  mat t er  i mpai r  or  i mpede 
t he per son' s abi l i t y  t o pr ot ect  t hat  i nt er est .   
( Emphasi s added. )  

I n my vi ew,  t he wor ds i n t he t i t l e of  § 803. 03——" j ust  and 

compl et e adj udi cat i on" ——suggest  t he spi r i t  i n whi ch t he sect i on 

ought  t o be i nt er pr et ed.   See,  e. g. ,  Zabel  v.  Zabel ,  210 

Wi s.  2d 336,  343,  565 N. W. 2d 240 ( Ct .  App.  1997)  ( concl udi ng 

t hat  t he j oi nder  of  a husband' s mot her  as a t hi r d- par t y 

def endant  i n a di vor ce act i on was necessar y f or  a j ust  and 

compl et e adj udi cat i on of  t he par t i es '  mar t i al  pr oper t y r i ght s) .    

¶167 The pr esent  case,  of  cour se,  i s a c i v i l  r i ght s act i on.   

Pl ai nt i f f s candi dl y acknowl edge t hat  t hei r  sui t  i s  i nt ended t o 

have wi de i mpact .   Al t hough t he named pl ai nt i f f s i ncl ude onl y 

s i x same- sex coupl es,  t hei r  sui t  i s  i nt ended t o af f ect  al l  same-

sex coupl es i n st at e ser vi ce.   I t  i s  r easonabl e t o suppose t hat  

t hey al so i nt end a f avor abl e deci s i on t o af f ect  same- sex coupl es 

who wor k f or  Wi sconsi n count i es,  c i t i es,  v i l l ages,  t owns,  and 

school  di st r i ct s .  .  .  and t hus,  by necessi t y,  t hei r  empl oyer s.   

The f act  t hat  t he pl ai nt i f f s have chosen st r at egi cal l y not  t o 

i ncl ude i n t hi s sui t  any same- sex coupl es f r om Wi sconsi n l ocal  
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gover nment s4 shoul d not  pr ecl ude r epr esent at i ve muni ci pal i t i es 

f r om wei ghi ng i n f or  a " j ust  and compl et e adj udi cat i on"  of  t he 

cont r over sy because,  as " a pr act i cal  mat t er , "  a deci s i on f or  t he 

pl ai nt i f f s wi l l  " i mpai r  or  i mpede"  t he muni ci pal i t i es '  abi l i t y  

t o pr ot ect  t hei r  i nt er est s.   As " a pr act i cal  mat t er , "  t hi s sui t  

i s  equi val ent  t o a c l ass act i on.  

I I I  

¶168 As not ed above,  Wi s.  St at .  § 803. 09( 1)  has mul t i pl e 

el ement s and r equi r es i nt er pr et at i on.   The f i r st  maj or  case 

i nt er pr et i ng t he r ul e was Bi l der  i n 1983.   The cour t  decl ar ed 

t hat  t he Wi sconsi n i nt er vent i on r ul e est abl i shes a f our - par t  

t est  t hat  t he pr oposed i nt er venor  must  meet :  

 ( 1)  t i mel y appl i cat i on f or  i nt er vent i on;  

 ( 2)  an i nt er est  r el at i ng t o t he pr oper t y or  
t r ansact i on whi ch i s t he subj ect  of  t he act i on;  

 ( 3)  t hat  t he di sposi t i on of  t he act i on may as a 
pr act i cal  mat t er  i mpai r  or  i mpede t he pr oposed 
i nt er venor ' s abi l i t y  t o pr ot ect  t hat  i nt er est ;  and 

 ( 4)  t hat  t he pr oposed i nt er venor ' s i nt er est  i s  
not  adequat el y r epr esent ed by exi st i ng par t i es.  

Bi l der ,  112 Wi s.  2d at  545.  

¶169 I n a second maj or  case i nvol v i ng i nt er vent i on,  t hi s 

cour t  summar i zed t he f our - par t  t est  as f ol l ows:  

 ( 1)  t hat  t he mot i on t o i nt er vene be made i n a 
t i mel y f ashi on;  

                                                 
4 Thi s sui t  i s  near l y i dent i cal  t o Al aska Ci vi l  Li ber t i es 

Uni on v.  St at e of  Al aska & Muni ci pal i t y of  Anchor age,  122 P. 3d 
781 ( Al aska 2005) ,  except  t hat  t he Al askan pl ai nt i f f s named t he 
" Muni ci pal i t y of  Anchor age"  as a def endant ,  and Anchor age had 
i t s own r epr esent at i on i n t he case t hr oughout .   See al so Baker  
v.  St at e,  744 A. 2d 864 ( Vt .  1999)  ( act i on br ought  agai nst  st at e,  
c i t y,  t own) .  
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 ( 2)  t hat  t he movant  c l ai ms an i nt er est  r el at i ng 
t o t he pr oper t y or  t r ansact i on whi ch i s t he subj ect  of  
t he act i on;  

 ( 3)  t hat  t he movant  i s so s i t uat ed t hat  t he 
di sposi t i on of  t he act i on may as a pr act i cal  mat t er  
i mpai r  or  i mpede t he movant ' s abi l i t y  t o pr ot ect  t hat  
i nt er est ;  and 

 ( 4)  t hat  t he movant ' s i nt er est  i s  not  adequat el y 
r epr esent ed by exi st i ng par t i es.  

Ar mada Br oad. ,  I nc.  v.  St i r n,  183 Wi s.  2d 463,  471,  516 

N. W. 2d 357 ( 1994) .  

 ¶170 These t wo deci s i ons ei t her  par aphr ase or  r epeat  t he 

exact  l anguage of  t he r ul e.   The same may be sai d of  Ci t y of  

Madi son v.  WERC,  234 Wi s.  2d 550,  ¶11,  and Wol f f  v.  Town of  

Jamest own,  229 Wi s.  2d 738,  740- 41,  601 N. W. 2d 301 ( Ct .  App.  

1999) .   However ,  t he maj or i t y opi ni on suppl ement s t he l anguage 

of  our  r ul e and t he f or mul at i ons i n pr evi ous opi ni ons by addi ng 

a new wor d t o t he el ement  r el at i ng t o t he i nt er venor ' s c l ai med 

i nt er est .   The maj or i t y r ephr ases t he " i nt er est "  t est  t o r ead:  

" t hat  t he movant  c l ai ms an i nt er est  suf f i c i ent l y r el at ed t o t he 

subj ect  of  t he act i on[ . ] "   Maj or i t y op. ,  ¶38 ( emphasi s added) .    

¶171 Thi s subt l e change i s not  i nsi gni f i cant .   I t s  ef f ect  

i s  t o vest  cour t s wi t h di scr et i on t o det er mi ne whet her  a 

pot ent i al  i nt er venor ' s " i nt er est "  i s  " suf f i c i ent "  t o sat i sf y  t he 

second pr ong of  t he r ul e.   The " i nt er est "  el ement  or  t est  of  t he 

r ul e happens t o be t he onl y el ement  t hat  Pr of essor  Cl ausen di d 

not  ment i on as i nvol v i ng some j udi c i al  di scr et i on.   See ¶163,  

her ei n.  

 ¶172 Al t hough t he maj or i t y opi ni on ul t i mat el y concedes t hat  

t he muni ci pal i t i es sat i sf y t he " i nt er est "  el ement ,  i t  uses i t s  

new f or mul at i on of  t he t est  t o at t ack t he i nt er est  c l ai med,  so 
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t hat  i t  can concl ude:  " The muni ci pal i t i es '  gener al i zed i nt er est  

i n t he subj ect  of  t he i nst ant  act i on,  namel y,  t he 

const i t ut i onal i t y of  a st at ut e appl i cabl e t o a pl an f or  st at e 

empl oyees,  i s at  t he f ar  edge of  what  may const i t ut e a 

suf f i c i ent l y r el at ed i nt er est  f or  pur poses of  t he r i ght  t o 

i nt er vene st at ut e. "   Maj or i t y op. ,  ¶74 ( emphasi s added) .   The 

maj or i t y opi ni on t hen appl i es t he coup de gr âce:  " The weakness 

of  t he muni ci pal i t i es '  showi ng wi t h r espect  t o t he i nt er est  

r equi r ement  means t hat  t o demonst r at e a r i ght  of  i nt er vent i on 

t he muni ci pal i t i es shoul d make a st r ong showi ng i n t he ot her  

r equi r ement s t o i nt er vene as of  r i ght . "   I d.   I n ot her  wor ds,  i t  

i s  not  enough f or  a pot ent i al  i nt er venor  t o sat i sf y al l  f our  

el ement s or  t est s f or  i nt er vent i on as of  r i ght ;  now,  a pot ent i al  

i nt er venor  must  " st r ongl y"  sat i sf y t hese el ement s,  or  i t  may not  

be per mi t t ed t o i nt er vene as of  r i ght .  

I V 

¶173 The f i r st  el ement  of  t he r ul e i s t i mel y appl i cat i on 

f or  i nt er vent i on.   Ther e i s no di sput e t hat  t he muni ci pal i t i es '  

mot i on f or  i nt er vent i on was t i mel y.   Consequent l y,  t he f i r st  

el ement  of  t he r ul e i s sat i sf i ed.  

V 

¶174 The second el ement  of  t he r ul e i s i nt er est ,  namel y,  

whet her  t he muni ci pal i t i es '  c l ai m an i nt er est  r el at i ng t o t he 

pr oper t y or  t r ansact i on whi ch i s t he subj ect  of  t he act i on.  

¶175 I n Bi l der ,  l i ke Ar mada,  Ci t y of  Madi son,  and Wol f f ,  

t he cour t  appr oved i nt er vent i on.   The deci s i on i n Bi l der  t ur ned 

on t he i nt er venor ' s " i nt er est . "   See Bi l der ,  112 Wi s.  2d at  549-

50.   The cour t ' s  di scussi on admi t t edl y uses t he wor d 
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" suf f i c i ent "  i n sever al  pl aces,  but  t he spi r i t  of  t he di scussi on 

i s qui t e di f f er ent  f r om what  we see i n t he maj or i t y opi ni on.   

The Bi l der  cour t  sai d:  

 The f eder al  cour t s and comment at or s have not  been 
abl e t o der i ve a pr eci se t est  f or  det er mi ni ng whi ch 
t ype of  i nt er est  i s  suf f i c i ent  t o al l ow a par t y t o 
i nt er vene as a mat t er  of  r i ght .  

 .  .  .  .   

 The var i ous f eder al  cour t s have di f f er ed i n t hei r  
appr oaches.   Some appear  t o ver bal i ze t he suf f i c i ency 
of  i nt er est  f act or  as i n par t  a quest i on of  st andi ng 
or  as r equi r i ng a " di r ect ,  subst ant i al ,  l egal l y 
pr ot ect abl e i nt er est  i n t he pr oceedi ngs. "  

 Ot her  cour t s have vi ewed t he i nt er est  t est  f or  
i nt er vent i on mor e br oadl y.  

 .  .  .  .   

 We agr ee wi t h t he br oader ,  pr agmat i c appr oach t o 
i nt er vent i on as of  r i ght .   I n deci di ng whet her  t o 
al l ow a par t y t o i nt er vene as a mat t er  of  r i ght ,  t he 
cour t  shoul d v i ew t he i nt er est  suf f i c i ent  t o al l ow t he 
i nt er vent i on pr act i cal l y r at her  t han t echni cal l y.  

 .  .  .  .   

 Cour t s usi ng t he pr agmat i c,  pol i cy- based appr oach 
[  ]  v i ew t he i nt er est  t est  as " pr i mar i l y a pr act i cal  
gui de t o di sposi ng of  l awsui t s by i nvol v i ng as many 
appar ent l y concer ned per sons as i s compat i bl e wi t h 
ef f i c i ency and due pr ocess. "   Nuesse v.  Camp,  385 F. 2d 
694,  700 ( D. C.  Ci r .  1967) .  

Bi l der ,  112 Wi s.  2d at  547- 49 ( i nt er nal  c i t at i ons omi t t ed)  

( emphasi s added) .  

¶176 The Bi l der  cour t  t hen quot ed wi t h appr oval  a passage 

f r om Smuck v.  Hobson,  408 F. 2d 175,  179- 80 ( D. C.  Ci r .  1969) :  

 The deci s i on whet her  i nt er vent i on of  r i ght  i s  
war r ant ed t hus i nvol ves an accommodat i on bet ween t wo 
pot ent i al l y  conf l i c t i ng goal s:  t o achi eve j udi c i al  
economi es of  scal e by r esol v i ng r el at ed i ssues i n a 
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si ngl e l awsui t ,  and t o pr event  t he s i ngl e l awsui t  f r om 
becomi ng f r ui t l essl y compl ex or  unendi ng.   Si nce t hi s  
t ask wi l l  depend upon t he cont our s of  t he par t i cul ar  
cont r over sy,  gener al  r ul es and past  deci s i ons cannot  
pr ovi de uni f or ml y dependabl e gui des.  .  .  .   [ T] he 
[ i nt er est ]  r equi r ement  shoul d be vi ewed as a 
pr er equi s i t e r at her  t han r el i ed upon as a 
det er mi nat i ve cr i t er i on f or  i nt er vent i on.   I f  bar r i er s 
ar e needed t o l i mi t  ext ensi on of  t he r i ght  t o 
i nt er vene,  t he cr i t er i a of  pr act i cal  har m t o t he 
appl i cant  and t he adequacy of  r epr esent at i on by ot her s 
ar e bet t er  sui t ed t o t he t ask.   I f  t hose r equi r ement s 
ar e met ,  t he nat ur e of  hi s " i nt er est "  may pl ay a r ol e 
i n det er mi ni ng t he sor t  of  i nt er vent i on whi ch shoul d 
be al l owed——whet her ,  f or  exampl e,  he shoul d be 
per mi t t ed t o cont est  al l  i ssues,  and whet her  he shoul d 
enj oy al l  t he pr er ogat i ves of  a par t y l i t i gant .  

Bi l der ,  112 Wi s.  2d at  549 ( emphasi s added) .  

 ¶177 I n Chi ef  Judge Davi d Bazel on' s v i ew,  t he i nt er est  

r equi r ement  shoul d not  be used as t he det er mi nat i ve cr i t er i on 

f or  i nt er vent i on as of  r i ght .   " I t  woul d be unf or t unat e, "  he 

sai d,  " t o al l ow i nqui r y t o be l ed once agai n ast r ay by a myopi c 

f i xat i on upon ' i nt er est . ' "   Smuck,  408 F. 2d at  179.  

¶178 Her e,  t he maj or i t y opi ni on devot es 28 par agr aphs t o 

di scr edi t i ng t he muni ci pal i t i es '  i nt er est .   The r eason f or  t hi s 

l abor i ous ef f or t  i s  r eveal ed i n ¶39 of  t he opi ni on,  wher e t he 

maj or i t y admi t s t hat  " a movant ' s  st r ong showi ng wi t h r espect  t o 

one r equi r ement  may cont r i but e t o t he movant ' s abi l i t y  t o meet  

ot her  r equi r ement s as wel l . "   Maj or i t y op. ,  ¶39 ( c i t i ng Moor e,  

supr a,  § 24. 03[ 1] [ b] ,  at  24- 25 ( " [ A]  l esser  showi ng of  

i mpai r ment  may be r equi r ed by t he cour t  i f  t he appl i cant ' s  

i nt er est  i s  ver y st r ong.  .  .  . " ) ) .   The maj or i t y por t r ays t he 

muni ci pal i t i es '  i nt er est  as " weak"  so t hat  i t  can char act er i ze 

t he " i nt er est "  el ement  as dr aggi ng down t he muni ci pal i t i es '  

posi t i on on t he ot her  t hr ee el ement s.   See maj or i t y op. ,  ¶74.  
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¶179 What  i s t he muni ci pal i t i es '  i nt er est ? 

¶180 Accor di ng t o Wi s.  St at .  § 40. 01( a) ,  t he Publ i c 

Empl oyee Tr ust  Fund was cr eat ed t o ai d publ i c empl oyees i n 

pr ot ect i ng t hemsel ves and t hei r  benef i c i ar i es agai nst  t he 

f i nanci al  har dshi ps of  ol d age,  di sabi l i t y ,  deat h,  i l l ness,  and 

acci dent .   The t r ust  f und i ncl udes mul t i pl e pr ogr ams,  such as 

t he r et i r ement  syst em and heal t h car e cover age,  t hat  make 

pr ovi s i on f or  t hese concer ns.  

¶181 The Wi sconsi n Ret i r ement  Syst em ( WRS)  i s one of  t he 

l ar gest  i n t he Uni t ed St at es.   Any publ i c empl oyer  i n Wi sconsi n 

may el ect  t o par t i c i pat e i n t he WRS,  Wi s.  St at .  § 40. 21,  but  f or  

some empl oyer s——such as t he st at e and al l  count i es except  

Mi l waukee Count y——par t i c i pat i on i s mandat or y.   Ar t  Zi mmer man,  

Wi sconsi n Ret i r ement  Syst em I nf or mat i onal  Paper  78,  Wi sconsi n 

Legi s l at i ve Fi scal  Bur eau 8 ( Januar y 2007) .   The Fi scal  Bur eau 

r epor t s t hat  a t ot al  of  1, 412 publ i c empl oyer s,  i ncl udi ng 58 

st at e agenci es,  par t i c i pat e i n t he WRS.   Ot her  par t i c i pant s i n 

t he WRS i ncl ude 71 count i es,  186 ci t i es,  218 t owns,  236 

vi l l ages,  and 426 school  di st r i ct s.   Zi mmer man,  supr a,  at  9.   

Thi s l i s t i ng i ncl udes t he ei ght  muni ci pal i t i es seeki ng t o 

i nt er vene i n t hi s case.  

¶182 For  pur poses of  t hi s sui t ,  i t  i s  c l ear  t hat  not  near l y 

as many l ocal  publ i c empl oyer s par t i c i pat e i n t he Depar t ment  of  

Empl oyee Tr ust  Funds ( DETF)  heal t h i nsur ance pr ogr ams as i n t he 

WRS.   The exact  number  of  l ocal  empl oyer s who par t i c i pat e i s not  

known t o t he wr i t er .   Nonet hel ess,  accor di ng t o t he DETF' s 

Compr ehensi ve Annual  Fi nanci al  Repor t  f or  2004,  11, 669 " act i ve"  

l ocal  empl oyees and 1, 787 r et i r ed l ocal  empl oyees par t i c i pat ed 
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i n a heal t h i nsur ance pr ogr am t hr ough t he f und i n 2004.   Thi s 

f i gur e i ncl udes empl oyees f r om t he ci t y of  Wat er t own,  v i l l age of  

Oost bur g,  and t own of  Cot t age Gr ove whose empl oyer s seek t o 

i nt er vene i n t hi s sui t .  

¶183 Wi sconsi n St at .  § 40. 02( 20)  def i nes t he wor d 

" dependent "  f or  use t hr oughout  Chapt er  40,  except  f or  Wi s.  St at .  

§ 40. 98.   Subsect i on ( 20)  r eads:  

 ( 20)  " Dependent "  means t he spouse,  mi nor  chi l d,  
i ncl udi ng st epchi l dr en of  t he cur r ent  mar r i age 
dependent  on t he empl oyee f or  suppor t  and mai nt enance,  
or  chi l d of  any age,  i ncl udi ng st epchi l dr en of  t he 
cur r ent  mar r i age,  i f  handi capped t o an ext ent  
r equi r i ng cont i nued dependence.   For  gr oup i nsur ance 
pur poses onl y,  t he depar t ment  may pr omul gat e r ul es 
wi t h a di f f er ent  def i ni t i on of  " dependent "  t han t he 
one ot her wi se pr ovi ded i n t hi s subsect i on f or  each 
gr oup i nsur ance pl an.  

¶184 The wor d " dependent , "  as def i ned i n Wi s.  St at .  

§ 40. 02( 20) ,  appear s i n Wi s.  St at .  § 40. 03( 6) ( b)  ( gr ant i ng t he 

Gr oup I nsur ance Boar d t he power  t o pr ovi de empl oyees and t hei r  

dependent s wi t h gr oup i nsur ance pl ans) ,  § 40. 04( 10)  ( pr ovi di ng 

f or  an accumul at ed si ck l eave conver si on account  f or  r et i r ed 

empl oyees and t hei r  sur vi v i ng dependent s) ,  § 40. 04( 11)  

( pr ovi di ng f or  a heal t h i nsur ance pr emi um cr edi t  account  f or  

r et i r ed empl oyees and t hei r  sur vi v i ng dependent s) ,  §§ 40. 05( b) ,  

( bc) ,  and ( be)  ( pr ovi di ng f or  unused si ck l eave t o be cr edi t ed 

t o payment  of  heal t h i nsur ance pr emi ums f or  empl oyees and t hei r  

sur vi v i ng i nsur ed dependent s) ,  § 40. 51( 3)  ( pr ovi di ng t hat  heal t h 

i nsur ance cont r act s shal l  est abl i sh pr ovi s i ons f or  empl oyees and 

dependent s t o cont i nue gr oup cover age) ,  § 40. 52( 1) ( a)  ( pr ovi di ng 

f or  a " f ami l y cover age opt i on"  t o al l ow cover age f or  al l  

el i gi bl e dependent s) ,  § 40. 52( 2)  ( al l owi ng f or  speci al  i nsur ance 
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pl an pr ovi s i ons when one spouse or  ot her  dependent  i s el i gi bl e 

f or  f eder al  heal t h and hospi t al  car e f or  t he aged) ,  

§ 40. 80( 2r ) ( a) 2.  ( def i ni ng " domest i c r el at i ons or der , "  t aki ng 

i nt o consi der at i on a cour t ' s  deci s i on t o assi gn def er r ed 

compensat i on asset s t o " a spouse,  f or mer  spouse,  chi l d,  or  ot her  

dependent " ) ,  and §§ 40. 95( 1) ( a)  and ( 2)  ( pr ovi di ng t hat  t he DETF 

admi ni st er  a pr ogr am t o pr ovi de cr edi t s f or  t he pur chase of  

heal t h i nsur ance f or  r et i r ed empl oyees and t hei r  sur vi v i ng 

i nsur ed dependent s) .  

¶185 Thus,  a cour t  deci s i on al t er i ng t he i nt er pr et at i on of  

t he wor d " dependent "  i s  l i kel y t o have wi de ef f ect  on l ocal  

par t i c i pant s i n a number  of  pr ogr ams i n Chapt er  40.   Some of  

t hese ef f ect s wi l l  be c l ear  and di r ect ;  ot her s wi l l  be uncl ear  

and i ndi r ect .   I f  t her e wer e an evi dent i ar y r ecor d i n t hi s sui t ,  

t he uncer t ai nt y about  t he ef f ect s of  a deci s i on f avor i ng t he 

pl ai nt i f f s woul d be r educed.  

¶186 Wat er t own,  Oost bur g,  and Cot t age Gr ove ar e enr ol l ed i n 

t he speci f i c  DETF pl ans t hat  t he pl ai nt i f f s seek t o modi f y.   

Thus,  t hese t hr ee muni ci pal i t i es——and al l  ot her  muni ci pal i t i es 

s i mi l ar l y s i t uat ed——wi l l  exper i ence t he di r ect  cost s of  any 

cour t  deci s i on mandat i ng t hat  DETF pl ans cover  a same- sex 

domest i c par t ner  and t he chi l dr en of  a same- sex domest i c par t ner  

when t hose chi l dr en ar e dependent  upon t he empl oyee- par t ner  f or  

suppor t  and mai nt enance.   The r emai ni ng f i ve muni ci pal i t i es——

Cal edoni a,  Gr een Bay,  Hobar t ,  t he School  Boar d of  New Ber l i n,  

and Raymond School  Di st r i ct  #14,  and al l  muni ci pal i t i es  

s i mi l ar l y s i t uat ed——woul d l i kel y conf r ont  mor e expensi ve heal t h 
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car e cover age i f  t hey want ed t o j oi n a DETF heal t h car e pl an,  or  

i f  t hey wer e r equi r ed t o j oi n a DETF heal t h car e pl an.  

¶187 Wat er t own,  Oost bur g,  and Cot t age Gr ove have col l ect i ve 

bar gai ni ng agr eement s.   Cour t - or der ed cover age of  same- sex 

domest i c par t ner s woul d r ewr i t e t hese col l ect i ve bar gai ni ng 

agr eement s by mandat i ng benef i t s t hat  wer e not  negot i at ed at  t he 

bar gai ni ng t abl e.   These new benef i t s woul d be pr ovi ded i n 

addi t i on t o,  not  i n l i eu of ,  pr evi ousl y negot i at ed benef i t s,  

addi ng t o t he cost  of  f r i nge benef i t s.   The spi l l over  of  a 

deci s i on f avor i ng t he pl ai nt i f f s t o t he col l ect i ve bar gai ni ng 

agr eement s of  ot her  muni ci pal i t i es——t hr ough ar bi t r at i on or  l egal  

act i on,  as wel l  as negot i at i on——woul d be cer t ai n i f  not  di r ect .  

¶188 The ei ght  muni ci pal i t i es her e c l ai m t hat  ever y 

muni ci pal i t y t hat  i s  par t  of  any DETF pr ogr am empl oyi ng t he t er m 

" dependent , "  as def i ned i n Wi s.  St at .  § 40. 02( 20) ,  wi l l  be 

di r ect l y af f ect ed by any change i n t he i nt er pr et at i on of  t hi s 

def i ni t i on. 5  Thi s i ncl udes al l  pr ogr ams and subj ect s enumer at ed 

i n ¶¶181- 82 above,  i ncl udi ng def er r ed compensat i on pr ogr ams and 

qual i f i ed domest i c r el at i ons or der s ( QDRO) .   They cont end 

per suasi vel y t hat  " [ t ] he Wi sconsi n [ C] onst i t ut i on i s not  so 

                                                 
5 The pl ai nt i f f s '  compl ai nt  seeks t o change ever y DETF 

benef i t s pl an.   Under  t he headi ng " Rel i ef  Sought , "  t he 
pl ai nt i f f s '  f i r st  amended compl ai nt  asks t he c i r cui t  cour t  t o:  

C.  Ent er  an or der  enj oi ni ng t he def endant s f r om 
excl udi ng l esbi an and gay mal e empl oyees and t hei r  
same- sex domest i c par t ner s f r om t he same empl oyment  
benef i t s pr ovi ded t o s i mi l ar l y- s i t uat ed empl oyees and 
t hei r  spouses,  i ncl udi ng by c l assi f y i ng same- sex 
domest i c par t ner s of  st at e empl oyees as dependent s f or  
pur poses of  par t i c i pat i on i n al l  empl oyment  benef i t  
cont r act s and pl ans[ . ]  ( Emphasi s added. )  
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f aci l e t hat  i t  r equi r es r edef i ni ng ' spouse'  i n one DETF pr ogr am,  

but  compl et el y di sr egar ds t he ver y same ef f ect  i n anot her  

[ pr ogr am] . "  

¶189 The muni ci pal i t i es posi t  addi t i onal  i nt er est s t hat  ar e 

l ess t angi bl e t han i ncr eased cost s and modi f i cat i on of  exi st i ng 

cont r act s.   They cont end t hat  a j udi c i al  deci s i on f avor i ng t he 

pl ai nt i f f s woul d const i t ut e an i ncur si on i nt o t hei r  cor e power s 

t o gover n t hei r  own af f ai r s.   I n our  syst em of  gover nment ,  

muni ci pal i t i es have t he power  t o hi r e empl oyees and negot i at e 

i ndi v i dual  cont r act s or  col l ect i ve bar gai ni ng agr eement s wi t h 

t hese empl oyees. 6  These negot i at i ons i nvol ve t r adeof f s.   Because 

t hei r  r evenues ar e l i mi t ed,  l ocal  gover nment s ar e sel dom i n a 

posi t i on t o af f or d al l  t he compensat i on and benef i t s t hat  l ocal  

empl oyees woul d l i ke.   Thus,  t he gr ant i ng of  one benef i t  of t en 

comes at  t he expense of  anot her  and may af f ect  over al l  

compensat i on.   When a new benef i t  i s  i mposed upon l ocal  

gover nment s f r om t he out si de,  i t  st r i ps t hese gover nment s of  

t hei r  aut hor i t y t o negot i at e or  per haps even pl an f or  t he new 

benef i t .  

¶190 Of  cour se,  t he l egi s l at ur e may i mpose cont r over si al  or  

unwant ed benef i t  obl i gat i ons upon l ocal  gover nment s and t her eby 

                                                 
6 The l egi s l at ur e has del egat ed gener al  power  t o 

muni ci pal i t i es t o hi r e per sonnel  and negot i at e empl oyment  
cont r act s v i a Wi s.  St at .  § 111. 70.   See Gl endal e Pr of ' l  
Pol i cemen' s Ass' n v.  Ci t y of  Gl endal e,  83 Wi s.  2d 90,  108,  264 
N. W. 2d 594 ( 1978)  ( " Sec.  111. 70,  St at s. ,  i s  l egi s l at i on t hat  
speci f i cal l y aut hor i zes l ocal  act i on,  i . e. ,  t he adopt i on of  
col l ect i ve bar gai ni ng agr eement s cover i ng wages,  hour s,  and 
condi t i ons of  empl oyment  even t hough st at ut es of  st at ewi de 
concer n al so gover n wages,  hour s,  and condi t i ons of  
empl oyment . " ) .    
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af f ect  t hei r  cost s and exi st i ng cont r act s .   However ,  

l egi s l at i vel y cr eat ed benef i t s r epr esent  t he f r ui t  of  a 

pol i t i cal  pr ocess i n whi ch l ocal  gover nment s f r eel y and act i vel y  

par t i c i pat e.   Legi s l at i vel y i mposed benef i t  obl i gat i ons can be 

gi ven a del ayed ef f ect i ve dat e or  be sof t ened by i ncr eased st at e 

ai d,  as pol i t i cal  accommodat i ons.   Legi s l at i vel y i mposed 

benef i t s can al so be r epeal ed at  a l at er  dat e.   By cont r ast ,  

benef i t s or der ed by a cour t  i nt er pr et i ng t he Wi sconsi n 

Const i t ut i on do not  per mi t  pol i t i cal  accommodat i ons.   They ar e 

s i mpl y or der ed.   I f  t he change i nvol ved i s not  onl y cost l y but  

al so unpopul ar ,  i t  wi l l  under st andabl y be per cei ved as denyi ng 

l ocal  gover nment s t he power  t o cont r ol  t hei r  own dest i ny.    

¶191 I t  can be ar gued t hat  cour t s  exi st  f or  t he ver y 

pur pose of  v i ndi cat i ng " r i ght s"  t hat  mi ght  ot her wi se be 

di sr egar ded by pol i t i cal  maj or i t i es.   But  cour t s  under mi ne t hei r  

l egi t i macy i n maki ng cal l s t hat  ant agoni ze maj or i t y opi ni on when 

t hey sl am t he door  on a f ul l  ai r i ng of  f act s and vi ews.   The 

muni ci pal i t i es her e ar e r epr esent at i ve of  many ot her  l ocal  

gover nment s i n Wi sconsi n whose i nt er est s shoul d be f ul l y  

consi der ed.  

VI  

¶192 The t hi r d el ement  of  t he r ul e i s i mpai r ment  of  

i nt er est .   The essence of  t hi s el ement  i s t hat  t he movant ' s 

i nt er est  may as a pr act i cal  mat t er  be i mpai r ed i f  t he movant  i s 

not  al l owed t o pr ot ect  i t  by par t i c i pat i ng i n t he sui t .  

¶193 I t  i s  c l ear  t hat  a deci s i on on t he mer i t s i n t he 

pl ai nt i f f s '  f avor  woul d i mmedi at el y i mpai r  t he r i ght s of  Cot t age 

Gr ove,  Wat er t own,  and Oost bur g because t hese muni ci pal i t i es ar e 
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cur r ent l y enr ol l ed i n DETF heal t h car e pl ans.   The cour t  of  

appeal s r eached t he same concl usi on,  Hel gel and v.  Wi sconsi n 

Muni ci pal i t i es,  2006 WI  App 216,  ¶19,  296 Wi s.  2d 880,  724 

N. W. 2d 208,  but  t he maj or i t y  i nexpl i cabl y does not .   The 

maj or i t y concl udes t hat ,  s i nce t he muni ci pal i t i es ar e not  

par t i es t o any cont r act  at  i ssue i n t he pr esent  l i t i gat i on,  t he 

muni ci pal i t i es '  i nt er est  " cannot  be di r ect l y i mpai r ed by 

Hel gel and' s act i on. "   Maj or i t y op. ,  ¶75.   The maj or i t y ' s 

concl usi on cannot  be cor r ect .   The t hr ee muni ci pal i t i es ar e par t  

of  DETF pl ans t hat  woul d be di r ect l y af f ect ed by a r ul i ng 

f avor i ng t he pl ai nt i f f s.   As a r esul t ,  t hei r  f i nanci al  i nt er est s 

woul d be i mpai r ed i n a di r ect  and i mmedi at e f ashi on.   I f  we do 

not  know i n mor e det ai l  t he f i nanci al  ef f ect  on t he t hr ee 

muni ci pal i t i es,  we can at t r i but e t hat  def i c i ency t o an 

under devel oped r ecor d caused by t he i nvol unt ar y  absence of  t he 

muni ci pal i t i es as i nt er venor s.  

¶194 The muni ci pal i t i es al so couch t he i mpai r ment  of  

i nt er est  el ement  i n t er ms of  t he negat i ve ef f ect  of  st ar e 

deci s i s on al l  ei ght  movant s i f  t he pl ai nt i f f s wer e t o pr evai l  

on t he mer i t s.   The maj or i t y acknowl edges t he adver se ef f ect  

t hat  st ar e deci s i s mi ght  have on t he muni ci pal i t i es,  but  i t  

descr i bes t hi s i mpact  as gener i c,  t hat  i s ,  " essent i al l y  t he same 

ef f ect  t hat  any empl oyer  mi ght  c l ai m when an act i on bef or e t he 

cour t  t hr eat ens t o i ncr ease cost s t hat  t he empl oyer  i s obl i gat ed 

t o pay .  .  . " .   Maj or i t y op. ,  ¶84 ( emphasi s added) .   Thi s 

comment  undul y downpl ays t he ef f ect s of  a possi bl e 

const i t ut i onal  r ul i ng on f ut ur e l i t i gat i on.  
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¶195 Bl ack' s Law Di ct i onar y def i nes " st ar e deci s i s"  as 

" [ t ] he doct r i ne of  pr ecedent ,  under  whi ch i t  i s  necessar y f or  a 

cour t  t o f ol l ow ear l i er  j udi c i al  deci s i ons when t he same poi nt s  

ar i se agai n i n l i t i gat i on. "   Bl ack' s Law Di ct i onar y 1414 ( 7t h 

ed.  1999) .   Under  t he doct r i ne of  st ar e deci s i s,  a l egal  

pr ecedent  i s est abl i shed when a cour t  expr essl y deci des a 

speci f i c  i ssue of  l aw. 7  Moor e,  supr a,  § 24. 03[ 3] [ b] ,  at  24- 42. 2.   

Thus,  an i nt er venor ' s i nt er est  can be i mpai r ed,  as a pr act i cal  

mat t er ,  i f  a pendi ng act i on wi l l  cause a st ar e deci s i s i mpact  

t hat  i s  har mf ul  t o t he appl i cant .   I d.    

¶196 Feder al  cour t s have anal yzed t he i mpact  of  st ar e 

deci s i s i n di f f er ent  ways.   The maj or i t y c i t es Bet hune Pl aza 

I nc.  v.  Lumpki n,  863 F. 2d 525,  533 ( 7t h Ci r .  1998) ,  f or  t he 

pr oposi t i on t hat  st ar e deci s i s shoul d est abl i sh a Rul e 24( a) ( 2)  

i mpai r ment  " i nf r equent l y, "  and i t  c i t es aut hor i t y f or  t he not i on 

t hat  st ar e deci s i s i s mer el y " an i mpor t ant  consi der at i on. "   

Maj or i t y op. ,  ¶78,  ¶78 n. 69 ( c i t i ng Uni t ed St at es v.  St at e of  

Or egon,  839 F. 2d 635,  638 ( 9t h Ci r .  1988) ) .   However ,  ot her  

f eder al  cour t s have f ound t he i mpact  of  st ar e deci s i s t o be a 

det er mi nat i ve f act or .   See St one v.  Fi r st  Uni on Cor p. ,  371 F. 3d 

1305,  1309- 10 ( 11t h Ci r .  2004)  ( not i ng t hat  " t he pot ent i al  f or  a 

negat i ve st ar e deci s i s ef f ect  ' may suppl y t hat  pr act i cal  

di sadvant age whi ch war r ant s i nt er vent i on of  r i ght ' " ) ;  Coal .  of  

                                                 
7 The doct r i ne of  st ar e deci s i s di f f er s f r om t hat  of  r es 

j udi cat a,  whi ch i nvol ves a deci s i on about  a f act ual  cont r over sy 
r at her  t han an i ssue of  l aw.   6 James Wi l l i am Moor e et  al . ,  
Moor e' s Feder al  Pr act i ce § 24. 03[ 3] [ b] ,  at  24- 42. 3 ( 3d ed.  
2002) .   The 1966 amendment  t o Rul e 24 el i mi nat ed t he r equi r ement  
t hat  a movant  be l egal l y bound by t he out come of  t he act i on.   
I d.  at  24- 42. 4.    
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Ar i zona/ New Mexi co Count i es f or  St abl e Econ.  Gr owt h v.  Dept .  of  

I nt er i or ,  100 F. 3d 837,  844 ( 10t h Ci r .  1996)  ( r ecogni z i ng t hat  

" t he st ar e deci si s ef f ect  of  t he di st r i ct  cour t ' s  j udgment  i s 

suf f i c i ent  i mpai r ment  f or  i nt er vent i on under  Rul e 24( a) ( 2) " ) ;  

Ander son Col umbi a Envt l . ,  I nc.  v.  Uni t ed St at es,  42 Fed.  Cl .  

880,  882 ( 1999)  ( " The pot ent i al  st ar e deci s i s  ef f ect  of  a 

deci s i on of t en suppl i es t he ' pr act i cal  i mpai r ment '  r equi r ed by 

Rul e 24( a) . " ) .  

¶197 Ther e ar e sever al  r easons why st ar e deci s i s  i s a 

wei ght y f act or  i n t hi s case.   I n 1992 t he cour t  of  appeal s 

r ej ect ed a di scr i mi nat i on and equal  pr ot ect i on c l ai m based on 

f act s s i mi l ar  t o t he pr esent  sui t .   Phi l l i ps v.  Wi s.  Per s.  

Comm' n,  167 Wi s.  2d 205,  482 N. W. 2d 121 ( Ct .  App.  1992) .   The 

Phi l l i ps deci s i on has ser ved as t he cont r ol l i ng pr ecedent  i n 

Wi sconsi n f or  15 year s.   I t  cont i nues t o bi nd t he cour t  of  

appeal s and ci r cui t  cour t s.   See Cook v.  Cook,  208 Wi s.  2d 166,  

560 N. W. 2d 246 ( 1997) .   Any deci s i on over r ul i ng Phi l l i ps wi l l  

r equi r e act i on by t hi s cour t .   I f  t hi s cour t  wer e t o over r ul e 

Phi l l i ps,  t he new deci s i on woul d bi nd Wi sconsi n cour t s j ust  as 

Phi l l i ps has bound Wi sconsi n cour t s;  and i f  t hi s cour t ' s  

deci s i on wer e based on t he Wi sconsi n Const i t ut i on,  as pl ai nt i f f s  

r equest ,  even t he l egi s l at ur e coul d not  change t he l aw wi t hout  

f i r st  secur i ng an amendment  t o t he Wi sconsi n Const i t ut i on.   

Thus,  t he muni ci pal i t i es have a v i t al  i nt er est  i n shapi ng t he 

r ecor d t hat  wi l l  be pr esent ed t o t hi s cour t .   To do so,  t hey 

must  i nt er vene.   I f  t he muni ci pal i t i es ar e deni ed t he r i ght  t o 

i nt er vene i n t he c i r cui t  cour t ,  t hey ar e l ess l i kel y t o gai n 
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i nt er venor  st at us at  t he appel l at e l evel  and wi l l  l ose any r i ght  

t o shape t he r ecor d.   

¶198 The i mpor t  of  s t ar e deci s i s i s  neat l y pr esent ed by 

novel  i ssues of  st at ut or y const r uct i on,  Moor e,  supr a,  

§ 24. 03[ 3] [ b] ,  at  24- 42. 2,  and t hi s sui t  i s  a c l assi c exampl e.   

Negat i ve st ar e deci s i s woul d i mpede t he muni ci pal i t i es '  ef f or t s  

i f  t hey chose t o asser t  t hei r  i nt er est  separ at el y i n f ut ur e 

l i t i gat i on,  as t he cont r ol l i ng const r uct i on of  t he wor d 

" dependent "  i n Wi s.  St at .  § 40. 02( 20)  woul d ef f ect i vel y 

f or ecl ose t hei r  posi t i on.   Cour t s ar e not  goi ng t o const r ue t he 

st at ut or y t er m " dependent "  t o have di f f er ent  meani ngs i n 

muni ci pal  and st at e benef i c i ar y cont ext s.  

¶199 I n shor t ,  t her e ar e bot h di r ect  f i nanci al  i mpact s and 

l i kel y st ar e deci s i s i mpact s pot ent i al l y  at  pl ay i n t hi s case,  

and t hese ef f ect s sat i sf y t he i mpai r ment  of  i nt er est  

r equi r ement .  

VI I  

¶200 The f our t h and f i nal  r equi r ement  f or  i nt er vent i on as 

of  r i ght  i s  t hat  t he movant ' s i nt er est  i s  not  adequat el y 

r epr esent ed by exi st i ng par t i es.    

¶201 The Uni t ed St at es Supr eme Cour t  has st at ed t hat  t he 

adequat e r epr esent at i on r equi r ement  " i s sat i sf i ed i f  t he 

appl i cant  shows t hat  t he r epr esent at i on of  hi s i nt er est  ' may be'  

i nadequat e"  and " t he bur den of  maki ng t hat  showi ng shoul d be 

t r eat ed as mi ni mal . "   Tr bovi ch v.  Uni t ed Mi ne Wor ker s of  

Amer i ca,  404 U. S.  528,  538 n. 10 ( 1972)  ( c i t i ng 3B J.  Moor e,  

Feder al  Pr act i ce 24. 09- 1 ( 4)  ( 1969) )  ( emphasi s added) .   

" [ P] r oposed i nt er venor s need show onl y t hat  t her e i s a pot ent i al  



No.   2005AP2540. dt p 

24 
 

f or  i nadequat e r epr esent at i on"  t o sat i sf y t hi s r equi r ement .   

Gr ut t er  v.  Bol l i nger ,  188 F. 3d 394,  400 ( 6t h Ci r .  1999) .  

Accor di ngl y,  t he key i nqui r y f or  t hi s r equi r ement  i s whet her  an 

exi st i ng par t y may not  adequat el y r epr esent  t he i nt er est  of  a 

pr oposed i nt er venor ,  not  whet her  an exi st i ng par t y wi l l  not  

adequat el y r epr esent  t hat  i nt er est .   I n t hi s r egar d,  i t  may be 

enough t o show t hat  t he exi st i ng par t y wi l l  not  make al l  t he 

ar gument s t hat  t he pr oposed i nt er venor  woul d make.   See Mi chi gan 

St at e AFL- CI O v.  Mi l l er ,  103 F. 3d 1240,  1247 ( 6t h Ci r .  1997)  

( " For  exampl e,  i t  may be enough t o show t hat  t he exi st i ng par t y 

who pur por t s t o seek t he same out come wi l l  not  make al l  of  t he 

pr ospect i ve i nt er venor ' s ar gument s. " ) .  

¶202 I n 1994 t hi s cour t  l i s t ed sever al  f act or s f or  

eval uat i ng adequacy of  r epr esent at i on.   The cour t  sai d i t  l ooked 

t o see ( 1)  whet her  t her e i s a showi ng of  col l us i on bet ween t he 

exi st i ng " r epr esent at i ve"  par t y  and t he opposi ng par t y;  ( 2)  

whet her  t he r epr esent at i ve par t y ' s i nt er est  i s  adver se t o t hat  

of  t he pr oposed i nt er venor ;  or  ( 3)  whet her  t he r epr esent at i ve 

par t y has f ai l ed i n t he f ul f i l l ment  of  i t s  dut y.   Ar mada,  183 

Wi s.  2d at  476 ( c i t i ng Sewer age Comm' n of  Ci t y of  Mi l waukee v.  

St at e DNR,  104 Wi s.  2d 182,  189,  311 N. W. 2d 677 ( Ct .  App.  

1981) ) .   The cour t  al so r epeat ed t he st at ement  f r om Tr bovi ch 

t hat  t he showi ng r equi r ed shoul d be t r eat ed as " mi ni mal . "   I d.  

( quot i ng Tr bovi ch,  404 U. S.  at  538 n. 10) .  

¶203 Al t hough t he cour t ' s  t hr ee cr i t er i a,  pr oper l y 

i nt er pr et ed,  do not  cr eat e an especi al l y di f f i cul t  hur dl e t o 
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i nt er vent i on,  t hese cr i t er i a ar e not  meant  t o be exhaust i ve. 8  

Ther e may be a var i et y of  addi t i onal  c i r cumst ances t hat  suggest  

t hat  r epr esent at i on by an exi st i ng par t y i s i nadequat e.   See 

Dagget t  v.  Comm' n on Gover nment al  Et hi cs & El ect i on Pr act i ces,  

172 F. 3d 104,  111 ( 1st  Ci r .  1999)  ( obser vi ng t hat  t he t r i l ogy——

" adver si t y of  i nt er est ,  col l usi on or  nonf easance" ——may not  have 

been i nt ended t o be an excl usi ve l i s t ) .   Demonst r at i ng t hat  a 

movant ' s i nt er est  i s  di f f er ent  i n k i nd or  degr ee f r om t hat  of  a 

named par t y may suf f i ce t o est abl i sh i nadequacy of  

r epr esent at i on.   B.  Fer nandez & Hnos. ,  I nc.  v.  Kel l ogg USA,  

I nc. ,  440 F. 3d 541,  544- 47 ( 1st  Ci r .  2006) .    

¶204 Di ver si t y of  i nt er est  can be t he concl usi ve f act or  

when eval uat i ng t he adequacy of  r epr esent at i on.   As t he Wr i ght  

t r eat i se not es,  " [ t ] he most  i mpor t ant  f act or  i n det er mi ni ng 

adequacy of  r epr esent at i on i s how t he i nt er est  of  t he absent ee 

compar es wi t h t he i nt er est s of  t he pr esent  par t i es.   I f  t he 

i nt er est  of  t he absent ee i s not  r epr esent ed at  al l ,  or  i f  al l  

exi st i ng par t i es ar e adver se t o t he absent ee,  t hen t her e i s no 

adequat e r epr esent at i on. "   7C Char l es Al an Wr i ght  et  al . ,  

Feder al  Pr act i ce and Pr ocedur e:   Ci v i l  3d § 1909,  at  393- 94 

( 2007)  ( f oot not es omi t t ed)  ( emphasi s added)  ( her ei naf t er  

Wr i ght ) .   Si gni f i cant l y,  t he t r eat i se goes on t o st at e:   

I f  t her e i s a s i gni f i cant  di f f er ence bet ween t he 
i nt er est  of  t he absent ee and t hat  of  t he par t y,  t her e 

                                                 
8 See 7C Char l es Al an Wr i ght  et  al . ,  Feder al  Pr act i ce and 

Pr ocedur e:   Ci v i l  3d § 1909,  at  393 ( 2007)  ( " The wi de var i et y of  
cases t hat  come t o t he cour t s make i t  unl i kel y t hat  t her e ar e 
t hr ee and onl y t hr ee ci r cumst ances t hat  woul d make 
r epr esent at i on i nadequat e and suggest  t hat  adequacy of  
r epr esent at i on i s a ver y compl ex var i abl e. " ) .  
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i s  a r i sk t hat  t he par t y wi l l  not  pr ovi de adequat e 
r epr esent at i on of  t he i nt er est  of  t he absent ee.  A 
di scr i mi nat i ng appr ai sal  of  t he c i r cumst ances of  t he 
par t i cul ar  case i s r equi r ed.  Si nce t he r ul e i s  
sat i sf i ed i f  t her e i s a ser i ous possi bi l i t y  t hat  t he 
r epr esent at i on may be i nadequat e,  al l  r easonabl e 
doubt s shoul d be r esol ved i n f avor  of  al l owi ng t he 
absent ee,  who has an i nt er est  di f f er ent  f r om t hat  of  
any exi st i ng par t y,  t o i nt er vene so t hat  t he absent ee 
may be hear d i n hi s own behal f .  

I d.  at  440 ( emphasi s added) .  

¶205 Di ver si t y of  i nt er est  t i ps t he bal ance t owar d gr ant i ng 

i nt er vent i on i n t hi s case.   DETF and t he muni ci pal i t i es have 

di f f er ent  f unct i ons.   DETF admi ni st er s benef i t  pl ans f or  publ i c 

empl oyees.   I t  i s  an agency of  st at e gover nment ;  i t  i s  not  a 

separ at e gover nment  ent i t y.   By cont r ast ,  c i t i es,  v i l l ages,  

t owns,  and school  di st r i ct s ar e separ at e gover nment s.   Al t hough 

t hey must  oper at e wi t hi n " l i mi t s"  i mposed by st at e l aw,  t hese 

gover nment s set  t hei r  own budget s and make t hei r  own pol i cy.   

The l i mi t s i ncl ude r evenue l i mi t s f or  publ i c school s ( Wi s.  St at .  

§ 121. 91) ,  and l evy l i mi t s f or  ci t i es,  v i l l ages,  and t owns ( Wi s.  

St at .  § 66. 0602) .   These l i mi t s di st i ngui sh t he muni ci pal i t i es 

f r om t he st at e,  whi ch has much gr eat er  l at i t ude t han l ocal  

gover nment s i n t axi ng and spendi ng.   These l i mi t s i mpl i cat e a 

di f f er ent  evi dent i ar y r ecor d t han t he r ecor d t hat  mi ght  ser ve 

t he st at e' s excl usi ve i nt er est .  

¶206 Gi ven t he di f f er ence i n t hei r  st at us,  t he 

muni ci pal i t i es quest i on t he st r at egy t he At t or ney Gener al  has 

empl oyed t o def end t he const i t ut i onal i t y of  Wi s.  St at .  

§ 40. 02( 20) ,  i . e. ,  t he st r at egy of  opposi ng di scover y and movi ng 

f or  j udgment  on t he pl eadi ngs.   The St at e' s st r at egy r el i es 

ent i r el y on t he cont i nui ng val i di t y of  Phi l l i ps,  even t hough 
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Phi l l i ps di d not  deci de head- on some of  t he i ssues now pr esent ed 

by t he pl ai nt i f f s.    

¶207 Wr i ght  not es t hat  " [ a]  mer e di f f er ence of  opi ni on 

concer ni ng t he t act i cs wi t h whi ch t he l i t i gat i on shoul d be 

handl ed does not  make i nadequat e t he r epr esent at i on of  t hose 

whose i nt er est s ar e i dent i cal  wi t h t hat  of  an exi st i ng par t y or  

who ar e f or mal l y r epr esent ed i n t he l awsui t . "   Wr i ght ,  supr a,  

§ 1909,  at  431- 36 ( emphasi s added) . 9  Fai r  enough.   However ,  t he 

i nt er est s of  DETF and t he muni ci pal i t i es ar e not  i dent i cal ,  and 

t he di f f er ences shoul d not  be di smi ssed us i ng wor ds l i ke 

" at t enuat ed"  t o shor e up t he anal ysi s.   See Maj or i t y op. ,  ¶71 .  

¶208 I n t he cour t  of  appeal s,  Judge Char l es Dykman obser ved 

i n hi s concur r ence/ di ssent  t hat  t he appr oach of  an at t or ney 

gener al  i s  f undament al l y di f f er ent  f r om t hat  of  pr i vat e counsel  

hi r ed t o r epr esent  a c l i ent .   See Hel gel and,  296 Wi s. 2d 880,  ¶59 

( Dykman,  J. ,  concur r i ng i n par t ,  di ssent i ng i n par t ) .   Al l udi ng 

t o f or mer  At t or ney Gener al  Peggy Laut enschl ager ,  Judge Dykman 

st at ed:   " The at t or ney gener al  i s  r equi r ed t o def end t he st at ut e 

at  i ssue,  but  how she does so and what  i ssues she r ai ses or  does 

not  r ai se ar e up t o her .   She det er mi nes how t he case wi l l  be 

def ended,  f or  bet t er  or  wor se. "   I d.   Thi s i s pr eci sel y t he 

                                                 
9 The Wr i ght  t r eat i se not es t hat  when par t i es have i dent i cal  

i nt er est s mer e di f f er ences of  opi ni on r egar di ng l i t i gat i on 
t act i cs ar e not  evi dence of  i nadequat e r epr esent at i on.   See 7C 
Char l es Al an Wr i ght  et  al . ,  Feder al  Pr act i ce and Pr ocedur e:   
Ci v i l  3d § 1909,  at  431- 36 ( 2007) .   However ,  t he t r eat i se makes 
t he i mpor t ant  poi nt ,  by i mpl i cat i on,  t hat  when par t i es '  
i nt er est s ar e not  i dent i cal ,  a di f f er ence of  opi ni on r egar di ng 
st r at egy may be a f act or  t o consi der .  



No.   2005AP2540. dt p 

28 
 

pr obl em f aci ng t he muni ci pal i t i es and one t hat  shoul d not  be 

summar i l y di smi ssed.    

¶209 Judge Dykman added:  

A good way t o cr eat e mi st r ust  i s  t o deny 
par t i c i pat i on i n gover nment .   Of  cour se,  t her e i s an 
endpoi nt  t o par t i c i pat i on;  l awsui t s cannot  be open t o 
whoever  want s t o par t i c i pat e or  onl y chaos wi ns.   But  
her e,  t he onl y f act or  keepi ng t he muni ci pal i t i es f r om 
par t i c i pat i on as a par t y i s t he maj or i t y ' s concl usi on 
t hat ,  despi t e st at ement s by t he St at e' s at t or ney whi ch 
at  l east  r ai se doubt s,  t he st at ement s do not  amount  t o 
much.   Per haps t hey do not ,  but  I  bel i eve t hat  t her e 
i s a r easonabl e per cept i on t hat  t he at t or ney gener al  
has t aken a posi t i on cont r ar y t o t he one she advocat es 
on t he mer i t s of  t hi s l i t i gat i on.   

I d. ,  ¶61.    

¶210 Fr om t he ci r cui t  cour t  t o t he supr eme cour t ,  

Depar t ment  of  Just i ce at t or neys have opposed i nt er vent i on by t he 

muni ci pal i t i es.   A change i n at t or neys gener al  has not  al t er ed 

t he Depar t ment ' s posi t i on.   I f  t he St at e ul t i mat el y wi ns t hi s 

case on t he mer i t s,  i t s  consi st ent  opposi t i on t o t he 

muni ci pal i t i es '  i nt er vent i on wi l l  be f or got t en.   But  i f  t he 

St at e l oses t he case,  t he St at e' s opposi t i on wi l l  be seen as 

hubr i s or  col l usi on,  and,  i n ei t her  event ,  a cont r i but i ng f act or  

t o t he def eat .    

¶211  I f  i nt er vent i on by t he muni ci pal i t i es wer e l i kel y t o 

make t hi s sui t  " f r ui t l essl y compl ex or  unendi ng, "  Smuck,  408 

F. 2d at  179,  deni al  of  i nt er vent i on woul d make sense.   But  

deni al  of  i nt er vent i on her e has pr ol onged t he l i t i gat i on,  not  

shor t ened i t ,  and has under mi ned t he al l eged ur gency of  t he 

pl ai nt i f f s '  c i r cumst ances.   The muni ci pal i t i es '  desi r e t o 

devel op a f act ual  r ecor d est abl i shi ng t hei r  par t i cul ar  f i nanci al  
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and pol i cy- set t i ng i nt er est  cannot  r easonabl y be descr i bed as 

weakeni ng t he St at e' s posi t i on.    

¶212 When t hi s case r et ur ns t o c i r cui t  cour t ,  t he 

muni ci pal i t i es wi l l  have been ki cked of f  t he f i el d and t ol d t hey 

have t he pr i v i l ege of  cheer i ng f or  t he St at e f r om t he bl eacher s.   

As t hey pr epar e t o wave t hei r  r al l y  t owel s,  t hey may not e t he 

i r ony of  t he pl ai nt i f f s '  i mpor t i ng counsel  f r om I l l i noi s t o 

expl ai n Wi sconsi n c i v i l  pr ocedur e t o Wi sconsi n cour t s,  and of  

t he Amer i can Ci vi l  Li ber t i es Uni on seeki ng t o v i ndi cat e 

di ver si t y of  l i f est y l es whi l e successf ul l y squashi ng di ver si t y 

of  v i ews.    

¶213 I f  t he muni ci pal i t i es ar e di sappoi nt ed by t hei r  r emot e 

seat s,  t hey wi l l  sur el y get  over  i t  once t hey accept  t he 

hear t eni ng " pr esumpt i on"  t hat  t he DETF adequat el y r epr esent s t he 

muni ci pal i t i es '  i nt er est .  

VI I I  

¶214 Thi s i s not  a c l ose case.   The muni ci pal i t i es  have 

sat i sf i ed al l  t he t est s under  Wi s.  St at .  § 803. 09( 1)  f or  

i nt er vent i on as of  r i ght .   Because t he maj or i t y hol ds ot her wi se,  

I  r espect f ul l y di ssent .    

¶215 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and ANNETTE KI NGSLAND ZI EGLER j oi n t hi s di ssent .  
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