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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2005AP2643 
( L. C.  No.  2003CV1113)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
 
Kevin Summers and Amy Summers, 
 
 Plaintiffs-Appellants 
 
 v. 
 
Touchpoint Health Plan, Inc. 
 
 Defendant-Respondent-Petitioner. 
 

FILED 
 

MAY 28, 2008 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

remanded. 

 

¶1 N.  PATRI CK CROOKS,  J.      Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 r ever si ng i n par t  

and r emandi ng f or  f ur t her  pr oceedi ngs a j udgment  of  t he Ci r cui t  

Cour t  f or  Out agami e Count y,  Judge Dee R.  Dyer ,  pr esi di ng.  

¶2 Pet i t i oner ,  Touchpoi nt  Heal t h Pl an,  I nc.  ( Touchpoi nt ) ,  

seeks r evi ew of  a publ i shed deci s i on of  t he cour t  of  appeal s,  

whi ch r ever sed t he ci r cui t  cour t ' s  gr ant  of  summar y j udgment  i n 

                                                 
1  Summer s v.  Touchpoi nt  Heal t h Pl an,  I nc. ,  2006 WI  App 217,  

296 Wi s.  2d 566,  723 N. W. 2d 784.  
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f avor  of  Touchpoi nt .   The cour t  of  appeal s r emanded t he case t o 

t he c i r cui t  cour t  wi t h an i nst r uct i on t o or der  t he r ei nst at ement  

of  benef i t s as of  t he dat e t hat  t he benef i t s wer e t er mi nat ed.   

The ci r cui t  cour t  had uphel d Touchpoi nt  i n i t s deci s i on t o 

t er mi nat e t he heal t h i nsur ance benef i t s of  Par ker  Summer s 

( Par ker ) ,  t he mi nor  son of  Kevi n and Amy Summer s ( t he Summer s) ,  

i n r egar d t o Par ker ' s t r eat ment s f or  anapl ast i c ependymoma.   

Thi s case i nvol ves t hi s cour t ' s  aut hor i t y under  29 U. S. C.  

§ 1132( a) ( 1) ( B) - ( e) ( 1)  ( 2000) 2 t o r evi ew cl ai ms ar i s i ng f r om an 

Empl oyee Ret i r ement  I ncome Secur i t y Act  ( ERI SA)  gover ned pl an 

f or  t he r ecover y of  benef i t s due under  such a pl an,  t he 

enf or cement  of  r i ght s under  t he t er ms of  such a pl an,  or  t he 

c l ar i f i cat i on of  r i ght s t o f ut ur e benef i t s under  such a pl an.   

See Evans v.  W. E. A.  I ns.  Tr ust ,  122 Wi s.  2d 1,  5,  361 N. W. 2d 630 

( 1985) .   The case al so i nvol ves 29 U. S. C.  § 1133 and 29 C. F. R.  

§ 2560- 503- 1 ( 2002) 3.  

¶3 Ther e ar e t wo pr i nci pal  i ssues upon r evi ew:  1)  Whet her  

t he t er mi nat i on deci s i on i t sel f ,  whi ch deni ed t he r esubmi t t ed 

r equest  f or  benef i t s under  an ERI SA- gover ned pl an,  as wel l  as 

t he t er mi nat i on l et t er ,  wer e bot h ar bi t r ar y and capr i c i ous when,  

                                                 
2 Al l  r ef er ences t o t he Uni t ed St at es Code ar e t o t he 2000 

ver si on,  as updat ed t o t he r el evant  dat es of  Oct ober  t o December  
2002,  unl ess ot her wi se not ed.  

3 Al l  r ef er ences t o t he Code of  Feder al  Regul at i ons ar e t o 
t he 2002 ver si on,  as updat ed t o t he r el evant  dat es of  Oct ober  t o 
December  2002,  unl ess ot her wi se not ed.  
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as her e,  t he t er mi nat i on l et t er 4 al l egedl y di d not  adequat el y set  

f or t h t he r easons f or  t he t er mi nat i on?;  and 2)  I f  so,  what  i s 

t he appr opr i at e r emedy? 

¶4 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   We 

hol d t hat  t he t er mi nat i on deci s i on i t sel f  was ar bi t r ar y and 

capr i c i ous because Touchpoi nt ' s i nt er pr et at i ons of  t he pl an wer e 

i nconsi st ent .   We al so ar e sat i sf i ed t hat  Touchpoi nt ' s deci s i on 

was ar bi t r ar y and capr i c i ous because Touchpoi nt ' s t er mi nat i on of  

benef i t s deci s i on was made despi t e t he ext er nal  r evi ew agency' s 

f i ndi ng t hat  t he r equest ed t r eat ment  met  t he st andar d of  car e 

and was medi cal l y necessar y,  and despi t e t he ext er nal  r evi ew 

agency r ecommendi ng appr oval  f or  t he t r eat ment .   We f ur t her  hol d 

t hat  t he second t er mi nat i on l et t er  of  December  12,  2002,  was 

ar bi t r ar y and capr i c i ous,  because i t  di d not  pr ovi de a 

suf f i c i ent  and adequat e expl anat i on of  t he r easons f or  

Touchpoi nt ' s t er mi nat i on of  benef i t s.   As a r esul t ,  t he Summer s 

wer e not  pr ovi ded wi t h t he oppor t uni t y f or  a f ul l  and f ai r  

r evi ew of  t he t er mi nat i on,  whi ch i s r equi r ed by 29 U. S. C.  § 1133 

and 29 C. F. R.  § 2560- 503- 1.  

¶5 Last l y,  we hol d t hat ,  gi ven t he i nconsi st ent  

i nt er pr et at i ons of  t he pl an by Touchpoi nt ,  as wel l  as t he 

ambi guous pol i cy pr ovi s i ons concer ni ng par t i c i pat i on i n a 

                                                 
4 Whi l e t he case l aw of t en uses t he t er mi nol ogy " deni al  

l et t er "  r egar dl ess of  whet her  t he l et t er  was i n an i ni t i al  
deni al  of  benef i t s case or  i n a t er mi nat i on of  benef i t s case,  we 
wi l l  use t he t er mi nol ogy " t er mi nat i on l et t er "  gi ven t hat  we hol d 
t hi s was a t er mi nat i on of  benef i t s case,  not  an i ni t i al  deni al  
of  benef i t s case.  
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c l i ni cal  t r i al ,  t he appr opr i at e r emedy f or  t he t er mi nat i on of  

benef i t s i n t hi s case i s t he r ei nst at ement  of  benef i t s f or war d 

f r om t he dat e t hat  t he benef i t s wer e t er mi nat ed.  

I  

¶6 Kevi n Summer s was empl oyed by and r ecei ved heal t h 

benef i t s f or  hi s f ami l y t hr ough Ki mber l y Cl ar k Cor por at i on 

( Ki mber l y Cl ar k) .   Ki mber l y Cl ar k had cont r act ed wi t h 

Touchpoi nt ,  a heal t h car e mai nt enance or gani zat i on,  t o 

admi ni st er  i t s heal t h benef i t s pl an.   Thi s case i nvol ves t he 

quest i on of  whet her  benef i t s f or  hi gh- dose chemot her apy wi t h 

st em- cel l  r escue wer e due under  t he pr ovi s i ons of  t hat  heal t h 

benef i t s pl an.  

¶7 I n Oct ober  2002 t he Summer s'  son,  Par ker ,  was 

di agnosed as havi ng a cancer ous br ai n t umor  known as an 

anapl ast i c ependymoma,  whi ch i s a r ar e f or m of  chi l dhood cancer .   

Par ker ' s doct or  r ef er r ed hi m t o t he Uni ver si t y of  Wi sconsi n 

Hospi t al  f or  sur ger y t o r emove hi s t umor ,  whi ch Touchpoi nt  

appr oved.   Touchpoi nt  pai d f or  t he sur ger y and f ol l ow- up car e.  

¶8 Af t er  t he sur ger y,  Par ker ' s sur geon r ef er r ed hi m t o a 

pedi at r i c oncol ogi st ,  Dr .  Di ane Puccet t i  ( Dr .  Puccet t i ) ,  f or  

ongoi ng cancer  t r eat ment .   Such f ol l ow- up t r eat ment  was 

necessar y af t er  sur ger y t o pr event  t he pr ogr essi on of  hi s 

di sease and,  t her ef or e,  t o i ncr ease hi s chances of  sur vi v i ng.   

Dr .  Puccet t i  wei ghed t hr ee t r eat ment  opt i ons f or  Par ker :  

obser vat i on,  chemot her apy wi t h r adi at i on,  and hi gh- dose 

chemot her apy wi t h st em- cel l  r escue.   Af t er  wei ghi ng al l  t hr ee 

opt i ons,  Dr .  Puccet t i  deci ded t hat  hi gh- dose chemot her apy wi t h 
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st em- cel l  r escue woul d be Par ker ' s best  opt i on,  because i t  had a 

hi gher  cur e r at e t han convent i onal  chemot her apy.   As a r esul t ,  

Dr .  Puccet t i  sought  t o have Par ker  enr ol l ed i n a c l i ni cal  t r i al  

t hat  i ncl uded t hi s speci al i zed chemot her apy,  whi ch a doct or  at  

t he New Yor k Uni ver si t y Medi cal  School  was conduct i ng.  

¶9 The Summer s sought  cover age f r om Touchpoi nt  f or  t he 

ongoi ng cancer  t r eat ment  t hat  was r ecommended.   Touchpoi nt  

t er mi nat ed cover age f or  such cancer  t r eat ment ,  because of  t he 

excl usi on of  exper i ment al  and i nvest i gat i onal  pr ocedur es i n 

Ki mber l y Cl ar k ' s  pl an wi t h Touchpoi nt .   Speci f i cal l y,  t he pl an 

excl uded any " ser vi ce,  suppl y,  dr ug,  devi ce,  t r eat ment ,  or  

pr ocedur e"  t hat  Touchpoi nt ' s medi cal  di r ect or  det er mi ned was 

" t he subj ect  of  an on- goi ng Phase I  or  I I  c l i ni cal  t r i al "  or  was 

" f ur ni shed i n connect i on wi t h medi cal  or  ot her  r esear ch t o 

det er mi ne i t s maxi mum t ol er at ed dose,  i t s t oxi c i t y,  i t s  saf et y,  

or  i t s  ef f i cacy .  .  .  . "  

¶10 Af t er  t he r ecommended cancer  t r eat ment  was t er mi nat ed, 5 

t he Summer s t ook Par ker  t o see Dr .  Kel l y Mal oney at  t he 

Chi l dr en' s Hospi t al  of  Wi sconsi n.   Dr .  Mal oney r ecommended 

chemot her apy and r adi at i on as a cour se of  t r eat ment ,  whi ch t he 

                                                 
5 The di ssent  t akes i ssue wi t h our  det er mi nat i on t hat  what  

occur r ed her e was a " ' t er mi nat i on'  of  benef i t s,  r at her  t han 
acknowl edgi ng t hat  benef i t s wer e ' deni ed. ' "   Di ssent ,  ¶57.   Make 
no mi st ake,  when Par ker ' s par ent s and hi s doct or  wer e i nf or med 
t hat  what  was r ecommended f or  t he ongoi ng cancer  t r eat ment  woul d 
not  be al l owed,  t hat  was a t er mi nat i on of  t he benef i t s f or  t he 
f ol l ow- up t r eat ment .   Benef i t s had been pr evi ousl y pr ovi ded f or  
t he cancer  sur ger y and f or  f ol l ow- up car e t her eaf t er .   Such 
benef i t s wer e t hen t er mi nat ed.  
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Summer s r ej ect ed because of  t he r i sks t o a young chi l d 

associ at ed wi t h r adi at i on.  

¶11 On November  20,  2002,  t he Summer s r equest ed t hat  

Touchpoi nt  submi t  i t s  t er mi nat i on of  benef i t s t o an i ndependent  

r evi ew or gani zat i on f or  an expedi t ed r evi ew under  t he t er ms of  

Ki mber l y Cl ar k’ s pl an.   On November  25,  2002,  whi l e det er mi ni ng 

t hat  t he r ecommended cancer  t r eat ment  was wi t hi n t he st andar d of  

car e and medi cal l y necessar y,  t he i ndependent  r evi ew 

or gani zat i on uphel d Touchpoi nt ' s t er mi nat i on of  benef i t s because 

i t  concl uded t hat ,  " [ b] ased on t he pol i cy l anguage submi t t ed,  

t he pr oposed t her apy meet s t he cr i t er i a of  exper i ment al . "  

¶12 Touchpoi nt ' s ext er nal  r evi ew agency,  despi t e uphol di ng 

Touchpoi nt ' s t er mi nat i on of  benef i t s,  st at ed,  " Al t hough t he 

pr oposed t r eat ment  woul d f al l  under  t he pol i cy l anguage as 

exper i ment al / i nvest i gat i onal ,  I  woul d r ecommend appr ovi ng t he 

pr oposed t her apy as i t  woul d be one of  t he st andar d appr oaches 

f or  t hr ee- year - ol d chi l dr en wi t h t hi s di sor der .   .  .  .   Ther e i s 

no al t er nat i ve wi t h super i or  or  pr oven r esul t s and i s t her ef or e,  

medi cal l y necessar y. "   Fur t her mor e,  t he r evi ew agency st at ed,  

" Al l  pat i ent s wi t h t hi s di sor der  ar e st andar dl y enr ol l ed i n 

c l i ni cal  t r i al s and al l  mat ur e t r i al s ar e phase I I .   .  .  .   

[ T] he st andar d of  car e f or  pat i ent s wi t h t hi s di sor der  i s t o 

enr ol l  pat i ent s i nt o t he best  phase I I  t r i al s avai l abl e t hat  ar e 

bui l di ng on t he success of  pr evi ous phase I I  t r i al s.   That  i s 

t he case f or  t hi s pat i ent . "  

¶13 Af t er  l ear ni ng about  t he r esul t s of  t he i ndependent  

r evi ew,  Dr .  Puccet t i  suggest ed r emovi ng Par ker  f r om t he cl i ni cal  
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t r i al ,  but  gi v i ng hi m t he same cancer  t r eat ment .   Dr .  Puccet t i  

submi t t ed anot her  r equest  f or  t he t r eat ment ' s  cover age t hat  

not ed t he t r eat ment  woul d now not  be a par t  of  any c l i ni cal  

t r i al .   Once agai n,  Touchpoi nt  t er mi nat ed cover age,  and i t  

i ssued a l et t er  on December  12,  2002,  t hat  not ed t he deci s i on.   

I t  i s  t hat  l et t er  whi ch has become a f ocal  poi nt  of  t hi s case.  

¶14 Not wi t hst andi ng Touchpoi nt ' s t er mi nat i on of  cover age,  

Dr .  Puccet t i  admi ni st er ed t he t r eat ment  t o Par ker .   The Summer s 

t hen sued Touchpoi nt  i n Out agami e Count y Ci r cui t  Cour t  t o 

at t empt  t o gai n cover age f or  t he t r eat ment .   The ci r cui t  cour t  

gr ant ed Touchpoi nt ' s summar y j udgment  mot i on,  af t er  det er mi ni ng 

t hat  t he pl an unambi guousl y excl uded cover age f or  any t r eat ment s 

t hat  wer e t he subj ect  of  Phase I I  c l i ni cal  t r i al s,  and t hat  

Touchpoi nt ' s t er mi nat i on was r easonabl e,  because i t  was not  i n 

di sput e t hat  t he t r eat ment  admi ni st er ed was t he subj ect  of  such 

a Phase I I  c l i ni cal  t r i al .   The cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  deci s i on.   I t  hel d t hat  t he December  12,  2002 

t er mi nat i on l et t er  was ar bi t r ar y and capr i c i ous,  t hus v i ol at i ng 

29 U. S. C.  § 1133,  and t he appl i cabl e r egul at i ons pr omul gat ed 

under  t hat  st at ut e’ s aut hor i t y.   As a r esul t ,  t he cour t  of  

appeal s r emanded t he case back t o t he c i r cui t  cour t  wi t h 

i nst r uct i ons t o r ei nst at e benef i t s r et r oact i vel y.   Touchpoi nt  

pet i t i oned t hi s cour t  f or  a r evi ew of  t hat  deci s i on.  
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I I  

¶15 We begi n wi t h a di scussi on of  our  st andar ds of  r evi ew.   

We r evi ew a c i r cui t  cour t ' s  gr ant  or  deni al  of  summar y j udgment  

i ndependent l y of  ei t her  t he c i r cui t  cour t  or  t he cour t  of  

appeal s,  appl y i ng t he same met hodol ogy,  but  benef i t i ng f r om 

t hei r  anal yses.   AKG Real  Est at e,  LLC v.  Kost er man,  2006 WI  106,  

¶14,  296 Wi s.  2d 1,  717 N. W. 2d 835.   Summar y j udgment  i s  

appr opr i at e i f  t her e ar e no genui ne i ssues of  mat er i al  f act ,  and 

t he movi ng par t y  i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   

Wi s.  St at .  § 802. 08( 2) .   Summar y j udgment  mat er i al s,  i ncl udi ng 

pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e ar e v i ewed i n t he l i ght  most  f avor abl e t o t he 

nonmovi ng par t y.   Rai nbow Count r y Rent al s v.  Amer i t ech Publ ' g,  

2005 WI  153,  ¶13,  286 Wi s.  2d 170,  706 N. W. 2d 95.   I n t hi s case,  

t he mat er i al  f act s ar e not  i n di sput e,  whi ch l eaves onl y 

quest i ons of  l aw t hat  we r evi ew de novo.   1325 N.  Van Bur en,  LLC 

v.  T- 3 Gr oup,  Lt d. ,  2006 WI  94,  ¶22,  293 Wi s.  2d 410,  716 N. W. 2d 

822.  

¶16 The mot i on f or  summar y j udgment  i n t hi s case al so 

pr esent s a quest i on of  l aw on how we r evi ew t he t er mi nat i on of  

benef i t s under  an ERI SA- gover ned pl an.   I n cases i nvol v i ng t he 

t er mi nat i on of  benef i t s under  an ERI SA- gover ned pl an,  cour t s 

appl y one of  t wo st andar ds of  r evi ew.   Fi r est one Ti r e & Rubber  

Co.  v.  Br uch,  489 U. S.  101,  115 ( 1989) .   The def aul t  st andar d of  

r evi ew f or  t he t er mi nat i on of  benef i t s i s de novo.   I d.   Under  

t he de novo st andar d,  no def er ence i s gi ven t o t he pl an 

admi ni st r at or ' s or  f i duci ar y ' s t er mi nat i on of  benef i t s.   I d.  at  
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113- 15.   However ,  i f  t he pl an r eser ves di scr et i on t o t he pl an 

admi ni st r at or  or  f i duci ar y,  t he t er mi nat i on of  benef i t s i s 

r evi ewed under  a di scr et i onar y s t andar d.   I d.  at  115.   Under  t he 

di scr et i onar y st andar d,  t he t er mi nat i on of  benef i t s wi l l  not  be 

r ever sed unl ess i t  was ar bi t r ar y and capr i c i ous.   I d.  at  113- 15.   

Cour t s r evi ew t he pol i cy ' s l anguage on a case by case basi s t o 

det er mi ne whi ch st andar d of  r evi ew appl i es t o t he t er mi nat i on of  

benef i t s i n t he par t i cul ar  case.   I d.  

¶17 The l anguage of  t he pol i cy i n quest i on her e suppor t s 

t he appl i cat i on of  t he di scr et i onar y st andar d.   A benef i t  pl an 

may conf er  such di scr et i on even i n t he absence of  any expr ess 

l anguage t o t hat  ef f ect .   Vander  Pas v.  Unum Li f e I ns.  Co. ,  7 F.  

Supp.  2d 1011,  1014 ( E. D.  Wi s.  1998) ,  c i t i ng Si st er s of  t he 

Thi r d Or der  of  St .  Fr anci s v .  Swedi shAmer i can Gr oup Heal t h 

Benef i t  Tr ust ,  901 F. 2d 1369,  1371 ( 7t h Ci r .  1990) .   I n t hi s 

case,  however ,  Touchpoi nt ' s pl an expr essl y conf er r ed such 

di scr et i on.   The pol i cy st at es,  " Touchpoi nt  Heal t h Pl an has t he 

power  and aut hor i t y t o admi ni st er ,  i nt er pr et  and appl y t hi s 

Pol i cy.   Touchpoi nt  Heal t h Pl an wi l l  deci de al l  quest i ons 

ar i s i ng i n connect i on wi t h t he Pol i cy,  and may i ssue any 

necessar y r ul e and r egul at i ons f or  t he pur pose of  admi ni st er i ng 

t he Pol i cy. "   The pol i cy gr ant s Touchpoi nt ' s medi cal  di r ect or  

t he di scr et i on t o t er mi nat e cover age i f  t r eat ment s ar e 

exper i ment al  or  i nvest i gat i onal .   The pl an al so gi ves 

Touchpoi nt ' s medi cal  di r ect or  t he aut hor i t y and di scr et i on t o 

i nt er pr et  t he pl an' s l anguage and i t s cover age.   Because t he 

pl an conf er r ed di scr et i on,  t he appr opr i at e i ssue i n t hi s case i s 
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whet her  Touchpoi nt ' s t er mi nat i on of  benef i t s was ar bi t r ar y and 

capr i c i ous.   Fi r est one Ti r e & Rubber  Co. ,  489 U. S.  at  113- 15;  

see al so Hal pi n v.  W. W.  Gr ai nger ,  I nc. ,  962 F. 2d 685,  688 ( 7t h 

Ci r .  1992)  ( hol di ng t he admi ni st r at or  had di scr et i on,  and,  

t her ef or e,  t he di scr et i onar y st andar d of  r evi ew was t he 

appr opr i at e one t o ut i l i ze,  based on near l y i dent i cal  l anguage 

t o Touchpoi nt ' s pl an,  when t he Gr ai nger  pl an st at ed t he 

admi ni st r at or  " ' shal l  det er mi ne al l  quest i ons ar i s i ng i n t he 

admi ni st r at i on,  i nt er pr et at i on and oper at i on of  t he Pl an' "  

( c i t at i on omi t t ed) ) .   However ,  r evi ew under  even " t he 

def er ent i al  ar bi t r ar y and capr i c i ous st andar d i s not  a r ubber  

st amp and def er ence need not  be abj ect . "   Hacket t  v.  Xer ox Cor p.  

Long- Ter m Di sabi l i t y  I ncome Pl an,  315 F. 3d 771,  774 ( 7t h Ci r .  

2003)  ( c i t at i on omi t t ed) .   As a r esul t ,  even under  t hi s 

def er ent i al  r evi ew,  t he Uni t ed St at es Cour t  of  Appeal s f or  t he 

Sevent h Ci r cui t  st at ed t hat  " we wi l l  not  uphol d a t er mi nat i on 

when t her e i s an absence of  r easoni ng i n t he r ecor d t o suppor t  

i t . "   I d.  at  774- 75.  

I I I  

¶18 Bef or e addr essi ng t he t er mi nat i on deci s i on i t sel f ,  we 

exami ne whet her  t he f ai l ur e t o ext end benef i t s under  an ERI SA-

gover ned pl an6 was ar bi t r ar y and capr i c i ous her e,  wher e t he 

t er mi nat i on l et t er  al l egedl y does not  adequat el y  set  f or t h t he 

r easons f or  t he t er mi nat i on.   At  i ssue her e i s t he second 

                                                 
6 Nei t her  par t y has di sput ed t hat  t he pl an i n quest i on i s an 

ERI SA- gover ned pl an.  
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t er mi nat i on l et t er  of  December  12,  2002.   That  l et t er ,  i n 

per t i nent  par t ,  st at ed:  " The r equest  was r evi ewed and i t  was 

det er mi ned t hi s i s an excl usi on of  cover age as st at ed i n your  

Cer t i f i cat e of  Cover age .  .  .  .   For  addi t i onal  i nf or mat i on,  

r ef er  t o your  Cer t i f i cat e of  Cover age under  RESTRI CTI ONS,  

LI MI TATI ONS,  AND EXCLUSI ONS FOR COVERED SERVI CES. "  

¶19 On r evi ew,  Touchpoi nt  c l ai ms t hat  i t s second 

t er mi nat i on l et t er  subst ant i al l y  compl i ed wi t h 29 U. S. C.  § 1133.   

Touchpoi nt  ar gues t hat  t he communi cat i on was suf f i c i ent  t o 

i nf or m t he Summer s of  t he basi s f or  t he t er mi nat i on of  cover age.   

I t  al so ar gues t hat ,  eval uat i ng al l  t he communi cat i ons wi t h t he 

Summer s,  t her e was enough f or  a meani ngf ul  r evi ew by t hem.  

¶20 The Summer s ar gue t hat  t he second t er mi nat i on l et t er  

was ar bi t r ar y and capr i c i ous.   They cl ai m t hat  l et t er  f ai l ed t o 

pr ovi de t hem wi t h a c l ear  and pr eci se under st andi ng of  t he 

t er mi nat i on deci s i on,  i n v i ol at i on of  ERI SA' s r equi r ement s.   As 

a r esul t ,  t hey asser t  t hat  t he l et t er  was ar bi t r ar y and 

capr i c i ous,  because i t  di d not  pr ovi de t hem wi t h an adequat e 

r eason f or  t he t er mi nat i on of  benef i t s.   The Summer s ar gue t hat ,  

because t he second t er mi nat i on l et t er  di d not  adequat el y st at e 

why cover age was t er mi nat ed,  and mer el y descr i bed t he pr ocedur es 

t hat  t he Summer s coul d use t o chal l enge t he t er mi nat i on,  t he 

Summer s wer e not  pr ovi ded wi t h t he oppor t uni t y f or  a f ul l  and 

f ai r  r evi ew of  t he t er mi nat i on,  whi ch i s r equi r ed by 29 U. S. C.  

§ 1133 and 29 C. F. R.  § 2560- 503- 1.  

¶21 We ar e sat i sf i ed t hat  t he Summer s ar e cor r ect  t hat  t he 

second t er mi nat i on l et t er  of  December  12,  2002,  was ar bi t r ar y 
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and capr i c i ous,  because i t  di d not  pr ovi de a suf f i c i ent  

expl anat i on of  t he r easons f or  Touchpoi nt ' s t er mi nat i on of  

benef i t s.   As a r esul t ,  t he Summer s wer e not  pr ovi ded wi t h t he 

oppor t uni t y f or  a f ul l  and f ai r  r evi ew of  t he t er mi nat i on,  whi ch 

i s r equi r ed by 29 U. S. C.  § 1133 and 29 C. F. R.  § 2560- 503- 1.   The 

second l et t er  v i ol at es t he r el evant  st at ut es and r egul at i ons.  

¶22 For  a l et t er  communi cat i ng an adver se benef i t s 

deci s i on t o sat i sf y ERI SA' s r equi r ement s,  so t hat  i t  i s  not  

ar bi t r ar y and capr i c i ous,  i t  must  pr ovi de adequat e r easoni ng t o 

expl ai n t he deci s i on,  so t he benef i c i ar y wi l l  have a " c l ear  and 

pr eci se under st andi ng"  of  t he deci s i on.   Hacket t ,  315 F. 3d at  

775.   Bar e concl usi ons ar e not  a suf f i c i ent  r at i onal e,  and " t he 

r egul at i ons r equi r e t hat  t he deni al  l et t er  i t sel f  cont ai n 

speci f i c  r easons. "   Hal pi n,  962 F. 2d at  693.  

¶23 Compl i ance wi t h 29 U. S. C.  § 1133 r equi r es t wo 

el ement s.   Fi r s t ,  ever y ERI SA- gover ned empl oyee benef i t s pl an 

must  " pr ovi de adequat e not i ce i n wr i t i ng t o any par t i c i pant  or  

benef i c i ar y whose cl ai m f or  benef i t s under  t he pl an has been 

deni ed,  set t i ng f or t h t he speci f i c  r easons f or  such deni al ,  

wr i t t en i n a manner  cal cul at ed t o be under st ood by t he 

par t i c i pant  .  .  .  . "   29 U. S. C.  § 1133( 1)  ( emphasi s added) .   

Second,  ever y ERI SA- gover ned empl oyee benef i t s pl an al so must  

" af f or d a r easonabl e oppor t uni t y t o any par t i c i pant  whose cl ai m 

f or  benef i t s has been deni ed f or  a f ul l  and f ai r  r evi ew by t he 

appr opr i at e named f i duci ar y of  t he deci s i on denyi ng t he cl ai m. "   

29 U. S. C.  § 1133( 2) .  
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¶24 Fur t her mor e,  t he r el evant  Code of  Feder al  Regul at i ons 

sect i on r equi r es t hat  a not i f i cat i on of  an adver se benef i t s 

det er mi nat i on must  cont ai n t he " speci f i c  r eason or  r easons f or  

t he adver se det er mi nat i on; "  a " [ r ] ef er ence t o t he speci f i c  pl an 

pr ovi s i ons on whi ch t he det er mi nat i on i s based; "  a " descr i pt i on 

of  t he pl an' s r evi ew pr ocedur es and t he t i me l i mi t s appl i cabl e 

t o such pr ocedur es,  i ncl udi ng a st at ement  of  t he c l ai mant ' s 

r i ght  t o br i ng a c i v i l  act i on under  sect i on 502( a)  of  t he Act  

f ol l owi ng an adver se benef i t  det er mi nat i on on r evi ew; "  and,  f or  

a gr oup heal t h pl an wi t h an exper i ment al  t r eat ment  excl usi on or  

l i mi t  upon whi ch an adver se benef i t s det er mi nat i on was based,  

" ei t her  an expl anat i on of  t he sci ent i f i c  or  c l i ni cal  j udgment  

f or  t he det er mi nat i on,  appl y i ng t he t er ms of  t he pl an t o t he 

c l ai mant ' s medi cal  c i r cumst ances,  or  a st at ement  t hat  such 

expl anat i on wi l l  be pr ovi ded f r ee of  char ge upon r equest . "   29 

C. F. R.  § 2560- 503- 1( g) ( 1)  ( emphasi s added) .   A t er mi nat i on 

l et t er  l acki ng t he mi ni mal  r equi r ement s codi f i ed i n t he st at ut es 

and r egul at i ons i s ar bi t r ar y and capr i c i ous.   Dade v.  Sher wi n-

Wi l l i ams Co. ,  128 F. 3d 1135,  1141 ( 7t h Ci r .  1997) ;  see al so 

Vander  Pas,  7 F.  Supp.  2d at  1018.  

¶25 The second t er mi nat i on l et t er  was def i c i ent  i n 

numer ous r egar ds.   The l et t er  di d not  meet  t he r equi r ement  of  

i ncl udi ng a speci f i c  r eason f or  t he t er mi nat i on,  as r equi r ed by 

29 U. S. C.  § 1133( 1)  and 29 C. F. R.  § 2560- 503- 1( g) ( 1) ,  but  mer el y  

made r ef er ence t o an excl usi on of  cover age.   I t  di d not  i ncl ude 

t he r equi r ed " [ r ] ef er ence t o t he speci f i c  pl an pr ovi s i ons on 

whi ch t he det er mi nat i on [ was]  based[ , ] "  because i t  onl y 
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r ef er enced a br oad,  nonspeci f i c  segment  of  t he pol i cy ( t he 

Cer t i f i cat e of  Cover age) .   29 C. F. R.  § 2560- 503- 1( g) ( 1) ( i i ) .   

Al so,  because t he adver se benef i t  det er mi nat i on appar ent l y was 

based on an exper i ment al  t r eat ment  excl usi on,  t he second l et t er  

was def i c i ent  gi ven t hat  i t  di d not  cont ai n,  as r equi r ed,  

" ei t her  an expl anat i on of  t he sci ent i f i c  or  c l i ni cal  j udgment  

f or  t he det er mi nat i on,  appl y i ng t he t er ms of  t he pl an t o t he 

c l ai mant ' s medi cal  c i r cumst ances,  or  a st at ement  t hat  such 

expl anat i on wi l l  be pr ovi ded f r ee of  char ge upon r equest . "   29 

C. F. R.  § 2560- 503- 1( g) ( 1) ( v) ( B) .   Appl y i ng t he r el evant  st at ut es 

and r egul at i ons,  Touchpoi nt ' s second t er mi nat i on l et t er  was 

ar bi t r ar y and capr i c i ous.  

¶26 Case l aw al so suppor t s t hi s concl usi on.   The Sevent h 

Ci r cui t  r ecent l y deal t  wi t h a case based on si mi l ar  f act ual  

under pi nni ngs i n t he cont ext  of  an ERI SA- gover ned empl oyer -

sponsor ed di sabi l i t y  benef i t s pl an.   Schnei der  v.  Sent r y Gr oup 

Long Ter m Di sabi l i t y  Pl an,  422 F. 3d 621 ( 7t h Ci r .  2005) .   Sent r y  

t er mi nat ed Schnei der ' s l ong t er m di sabi l i t y  benef i t s usi ng a 

l et t er  t hat  mer el y r ef er enced,  but  di d not  pr ovi de any det ai l s 

f r om,  an i ndependent  medi cal  exam r epor t .   The l et t er  mer el y 

st at ed t hat  t he r epor t  hel d t hat  Schnei der  had r ecover ed and 

coul d r et ur n t o wor k.   I d.  at  624.   The l et t er  st at ed,  " As a 

r esul t  of  t hi s i nf or mat i on,  no f ur t her  benef i t s ar e due. "   I d.   

The cour t  not ed t hat  ERI SA r equi r ed t hat  such not i f i cat i on t o 

t he c l ai mant  must  pr ovi de t he speci f i c  r easons behi nd t he 

t er mi nat i on of  benef i t s.   I d.  at  627.   Whi l e acknowl edgi ng t hat  

pr evi ous case l aw had hel d t hat  subst ant i al  compl i ance wi t h t he 
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st at ut es and r egul at i ons was suf f i c i ent ,  t he l et t er  " was 

i ndef ensi bl e as a mat t er  of  st at ut e,  r egul at i on and case l aw. "   

I d.  at  628 ( c i t i ng Hal pi n,  962 F. 2d at  690) .   The cour t  not ed 

t hat  t he l et t er  f ai l ed t o set  f or t h t he speci f i c  r easons why 

benef i t s wer e t er mi nat ed and t hat  i t  " di d not  i dent i f y t he 

speci f i c  pl an pr ovi s i on on whi ch t he deni al  was based .  .  .  . "   

Schnei der ,  422 F. 3d at  628.   As a r esul t ,  t he cour t  hel d t hat  

Schnei der  di d not  have " ' a suf f i c i ent l y c l ear  under st andi ng of  

t he admi ni st r at or ' s posi t i on t o per mi t  ef f ect i ve r evi ew. ' "   I d.  

( c i t i ng Hal pi n,  962 F. 2d at  690) .   The cour t  det er mi ned 

Schnei der  was ent i t l ed t o summar y j udgment  on her  c l ai m t hat  t he 

l et t er  v i ol at ed ERI SA and or der ed t he r ei nst at ement  of  

Schnei der ' s benef i t s as of  t he dat e t hat  t he benef i t s wer e 

t er mi nat ed.   Schnei der ,  422 F. 3d at  629- 30.  

¶27 I n anot her  case,  a l et t er  sent  t o a c l ai mant  i nf or mi ng 

hi m of  t he t er mi nat i on of  hi s l ong t er m di sabi l i t y  benef i t s was 

ar bi t r ar y and capr i c i ous when i t s r easoni ng onl y st at ed,  

" ' Cont i nued Di sabi l i t y  not  c l i ni cal l y suppor t ed. ' "   Hacket t ,  315 

F. 3d at  773.   When t he cl ai mant  appeal ed,  t he appeal ' s  

t er mi nat i on onl y cont ai ned t he exact  same expl anat i on.   I d.   The 

cour t  hel d t hat  t he " absence of  r easoni ng i n t he r ecor d t o 

suppor t  [ t he deci s i on] "  di d not  pr ovi de t he needed gr ounds t o 

uphol d t he pl an' s deci s i on t o t er mi nat e benef i t s,  even under  t he 

def er ent i al  ar bi t r ar y and capr i ci ous st andar d of  r evi ew.   I d.  at  

774- 75.   The r easons f or  t he t er mi nat i on must  be cl ear  and 

speci f i c .   I d.  at  774.   As i n t hi s case bef or e us,  t he 

speci f i c i t y of  t he l et t er  was t he mai n i ssue,  and t hat  l et t er  
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was i nadequat e,  because i t  l acked t he det ai l s behi nd t he 

t er mi nat i on and cont ai ned onl y st at ement s of  t he t er mi nat i on 

deci s i on.   The cour t  concl uded t hat  t he t er mi nat i on of  Hacket t ' s  

benef i t s was i nappr opr i at e,  because benef i t s cannot  be 

t er mi nat ed as " t he r esul t  of  ar bi t r ar y and capr i c i ous  

pr ocedur es .  .  .  . "   I d.  at  776.  

¶28 I n anot her  case,  an empl oyer  v i ol at ed 29 U. S. C.  § 1133 

by f ai l i ng t o gi ve a c l ai mant  adequat e not i ce of  t he r easons f or  

t he t er mi nat i on of  hi s benef i t s usi ng a l et t er  s i mi l ar  t o t he 

one i n t hi s case.   Schl ei baum v.  Kmar t  Cor p. ,  153 F. 3d 496,  497 

( 7t h Ci r .  1998) .   Kmar t ' s benef i t  admi ni st r at or  had i nf or med 

Schl ei baum t hat ,  af t er  r evi ewi ng al l  t he medi cal  evi dence,  t he 

admi ni st r at or  had f ound t hat  Schl ei baum was not  per manent l y and 

t ot al l y di sabl ed.   I d.  at  498.   As a r esul t ,  Kmar t  i nf or med 

Schl ei baum t hat  t he company woul d not  cont i nue t o pay f or  hi s 

l i f e i nsur ance pol i cy ' s pr emi ums.   I d.   Kmar t ' s " concl usor y 

l et t er  di d not  expl ai n any speci f i c  r eason f or  t he f i ndi ng t hat  

Mr .  Schl ei baum was not  di sabl ed .  .  .  . "   I d.  

¶29 Touchpoi nt ' s at t or ney conceded at  or al  ar gument  t hat  

t he December  12,  2002 l et t er  di d not  l i t er al l y compl y wi t h 

ERI SA' s r equi r ement s.   I ndeed,  as he admi t t ed,  one need onl y 

compar e t he f i r s t  t er mi nat i on l et t er  wi t h t he second t er mi nat i on 

l et t er  t o see t hat  t he second l et t er  l acked t he r equi r ed det ai l s 

about  t he r easons why Touchpoi nt  deni ed t he Summer s'  second 

cl ai m.   However ,  he ar gued t hat  t he l et t er s must  be r ead 

t oget her .   Wher e t hi s ar gument  f ai l s  i s  on t he f act  t hat  t he 

Summer s di d not  mer el y r esubmi t  t hei r  f i r st  r equest .   The 
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Summer s r equest ed cover age usi ng a di f f er ent  r at i onal e.   Thi s 

change i n t he c l ai m' s r at i onal e i s s i gni f i cant .   Gi ven t hat  t he 

Summer s submi t t ed t he second cl ai m usi ng a di f f er ent  r at i onal e,  

r eadi ng t he t wo t er mi nat i on l et t er s t oget her  i s  not  suf f i c i ent  

t o meet  t he r equi r ed speci f i c i t y.   The second t er mi nat i on l et t er  

must  st and on i t s own. 7 

¶30 The Summer s based t hei r  changed r at i onal e on t hei r  

i nt er pr et at i on of  t he pl an' s exper i ment al  excl usi on as not  

excl udi ng cover age f or  a t r eat ment  r ecei ved by a pat i ent  who i s 

not  enr ol l ed i n a Phase I I  c l i ni cal  t r i al ,  r egar dl ess of  whet her  

such t r eat ment  i s " subj ect  t o"  a Phase I I  c l i ni cal  t r i al .   The 

excl usi on i n t he Touchpoi nt  pl an f or  t r eat ment s t hat  ar e " t he 

subj ect  of  an on- goi ng Phase I  or  I I  c l i ni cal  t r i al "  i s  

ambi guous,  because of  t he uncer t ai nt y over  what  t r i gger s t he 

excl usi on f or  an i ndi v i dual  who i s not  i n a Phase I  or  I I  

c l i ni cal  t r i al ,  but  who i s r ecei v i ng a t r eat ment  t hat  i s  t he 

subj ect  of  such a t r i al .   For  exampl e,  i t  i s  uncl ear  whet her  i t  

i s  t he t r eat ment  i t sel f  t hat  i s  t he subj ect  of  a Phase I I  t r i al ,  

even i f  t he c l ai mant  i s not  par t i c i pat i ng i n t he Phase I I  t r i al ,  

or  whet her  i t  i s  t he c l ai mant ' s r ecei v i ng t he t r eat ment  as a 

par t i c i pant  i n t he Phase I I  t r i al  t hat  t r i gger s t he excl usi on.   

                                                 
7 Thi s case i s di st i ngui shabl e f r om Dade v.  Sher wi n- Wi l l i ams 

Co. ,  128 F. 3d 1135,  1141- 42 ( 7t h Ci r .  1997) ,  because,  i n Dade,  
t he pl ai nt i f f  never  submi t t ed hi s c l ai m usi ng a di f f er ent  
r at i onal e,  so t he ser i es of  l et t er s i n Dade al l  r esponded t o t he 
pl ai nt i f f ' s  consi st ent  r at i onal e.   I d.   As a r esul t ,  i t  was not  
i nappr opr i at e f or  t he Dade cour t  t o r ead t he l et t er s t oget her ,  
unl i ke t hi s case wher e t he l et t er s must  st and on t hei r  own gi ven 
t he changed r at i onal e t hat  t he Summer s pr esent ed.  
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A t er m i n an ERI SA- gover ned benef i t s pl an " i s ambi guous i f  t her e 

i s ' genui ne ( meani ng,  subst ant i al )  uncer t ai nt y,  not  r esol vabl e 

by ot her  means'  i n i nt er pr et i ng t he t er m. "   Casey v.  Uddehol m 

Cor p. ,  32 F. 3d 1094,  1096 ( 7t h Ci r .  1994) ,  c i t i ng Har ni schf eger  

Cor p.  v.  Har bor  I ns.  Co. ,  927 F. 2d 974,  976 ( 7t h Ci r .  1991) .   

Touchpoi nt ' s exper i ment al  excl usi on cer t ai nl y seems t o be 

genui nel y uncer t ai n and,  as a r esul t ,  ambi guous.  

¶31 We agr ee wi t h t he f eder al  cour t s t hat  have hel d t hat  

" ' ambi guous t er ms i n an i nsur ance cont r act  wi l l  be const r ued i n 

f avor  of  t he i nsur ed. ' "   Pi t cher  v.  Pr i nci pal  Mut .  Li f e I ns.  

Co. ,  93 F. 3d 407,  411 ( 7t h Ci r .  1996)  ( c i t at i ons omi t t ed) .   

Her e,  i t  appear s appr opr i at e t o r esol ve t he ambi guous 

exper i ment al  excl usi on agai nst  Touchpoi nt ,  i t s  dr af t er ,  and i n 

f avor  of  t he Summer s.   Gi ven t hat  i t s exper i ment al  excl usi on was 

ambi guous,  Touchpoi nt ' s f ai l ur e t o addr ess t he Summer s'  

i nt er pr et at i on of  t he excl usi on made t he second t er mi nat i on 

l et t er  ar bi t r ar y and capr i c i ous. 8 
                                                 

8 As one l aw r evi ew ar t i c l e apt l y not ed,  i nsur ance 
compani es'  " wi de di scr et i on"  i n deci di ng " whet her  a medi cal  
t echnol ogy shoul d be consi der ed ' exper i ment al , '  and,  
accor di ngl y,  deni ed cover age,  can r esul t  i n gr eat  di spar i t y i n 
t he pol i c i es of  i nsur er s,  wi t h cover age deci s i ons i nf l uenced not  
j ust  by t he medi cal  dat a and cl i ni cal  j udgment s,  but  al so by 
f act or s such as l awsui t s and publ i c r el at i ons concer ns. "   
Nat al i e Regol i ,  I nsur ance Roul et t e:  The Exper i ment al  Tr eat ment  
Excl usi on & Desper at e Pat i ent s,  22 Qui nni pi ac L.  Rev.  697,  700 
( 2004)  ( f oot not e omi t t ed) .   As a r esul t ,  t he cour t  syst em pl ays 
" an i mpor t ant  r ol e i n r egul at i ng i nsur ance cont r act  t er ms 
because st at ut or y r egul at i on i s of t en i nef f ect i ve. "   I d.   As i n 
t hi s case,  " [ t ] he conf l i c t  bet ween t he st andar di zed nat ur e of  an 
i nsur ance cont r act  and t he at t empt  t o i ncor por at e pr ovi s i ons f or  
unknown or  changi ng t her api es of t en l eads t o s i t uat i ons wher e 
t he scope of  cover age i s i n di sput e. "   I d.  at  701.  
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¶32 When t he Summer s submi t t ed t hei r  second appl i cat i on 

f or  t he ongoi ng cancer  t r eat ment  t hat  was r ecommended,  t hey 

pr oceeded under  t he bel i ef  t hat  t he r eason Touchpoi nt  r ef used 

t hei r  f i r st  r equest  f or  such t r eat ment  was because Par ker  was 

par t i c i pat i ng i n a Phase I I  c l i ni cal  t r i al .   Touchpoi nt ' s second 

t er mi nat i on l et t er  does not  acknowl edge t he Summer s'  changed 

r easoni ng t hat ,  because Par ker  was no l onger  par t i c i pat i ng i n 

t he c l i ni cal  t r i al ,  Par ker ' s t r eat ment s shoul d be cover ed as 

par t  of  hi s cont i nui ng cour se of  t r eat ment .   I nst ead,  Touchpoi nt  

s i mpl y r epeat ed i t s deci s i on t o t er mi nat e cover age wi t hout  

gi v i ng any speci f i c  det ai l s f or  i t s  deci s i on.   By onl y r epeat i ng 

i t s t er mi nat i on concl usi on,  and by f ai l i ng t o addr ess or  t o 

r espond t o t he Summer s'  changed r at i onal e f or  cover age i n i t s 

second t er mi nat i on l et t er ,  Touchpoi nt  f ai l ed t o communi cat e 

f ul l y  t he speci f i c  r easons f or  i t s t er mi nat i on.   Touchpoi nt  

er r ed i n not  addr essi ng t he Summer s'  pol i cy i nt er pr et at i on,  and 

shoul d have pr ovi ded t he st at ut or i l y- r equi r ed det ai l ed r at i onal e 

f or  i t s  t er mi nat i on on t he new gr ounds,  r egar dl ess of  t he det ai l  

t hat  t he f i r st  l et t er  had cont ai ned.   The second l et t er  s i mpl y 

does not  pr ovi de t he Summer s wi t h t he r equi r ed cl ear  and pr eci se 

under st andi ng of  why t hei r  second cover age r equest  was deni ed,  

i n l i ght  of  t hei r  r easonabl e assumpt i on about  cover age f or  t he 

t r eat ment .   Consequent l y,  Touchpoi nt ' s second t er mi nat i on l et t er  

was ar bi t r ar y and capr i c i ous.  

¶33 We al so f i nd Touchpoi nt ' s deci s i on i n t er mi nat i ng 

benef i t s t o be ar bi t r ar y and capr i c i ous.   At  var i ous r el evant  

t i mes,  Touchpoi nt  was i nconsi st ent  i n i t s posi t i on on what  i t  
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woul d cover  under  t he t er ms of  t he pl an.   Thi s cour t  has hel d 

t hat  t he absence of  evi dence t hat  an admi ni st r at or  has 

consi st ent l y mai nt ai ned an i nt er pr et at i on of  t he t er ms of  i t s  

own pl an " suggest s ar bi t r ar y act i on on t he par t  of  t he 

t r ust ees[ , ] "  and t hat  t he " Tr ust ' s i nt er pr et at i on of  t he t er ms 

of  i t s  pl an .  .  .  [ was]  ar bi t r ar y and capr i c i ous. "   Evans,  122 

Wi s.  2d at  19.   I ndeed,  we hel d t hat  " t he bur den i s [ on]  t he 

t r ust ees t o pr oduce [ such evi dence] . "   I d.   

¶34 Touchpoi nt  has not  consi st ent l y mai nt ai ned i t s 

i nt er pr et at i on of  i t s  own pl an,  whi ch suggest s ar bi t r ar y act i on.   

I n t hi s case,  t he r ecor d r ef l ect s t hat  Touchpoi nt ' s at t or ney,  

speaki ng f or  t he pl an' s admi ni st r at or  i n an at t empt  t o j ust i f y 

t he admi ni st r at or ' s act i ons,  conceded i n t he c i r cui t  cour t  t hat  

" [ t ] her e i s al so no di sput e .  .  .  t hat  [ t he Summer s]  wer e t ol d 

by Touchpoi nt  t hat  obser vat i on woul d be cover ed and 

r adi at i on/ chemot her apy t r eat ment  woul d be cover ed post  sur ger y. "   

Touchpoi nt  now cl ai ms i n i t s br i ef s t o t hi s cour t  t hat  t hi s 

st at ement  was mer el y a " s i mpl e mi st ake"  by Touchpoi nt ' s  

at t or ney.   I n hi s deposi t i on,  Dr .  Ronal d Har ms,  Touchpoi nt ' s 

Medi cal  Di r ect or  st at ed t hat  Touchpoi nt  woul d have cover ed 

r adi at i on pl us chemot her apy,  i f  r equest ed,  but  l at er  i n hi s 

deposi t i on,  he st at ed t hat  Touchpoi nt  " woul d have cover ed 

anyt hi ng t hat  was not  i n a c l i ni cal  t r i al , "  even t hough i t  

appear s undi sput ed t hat  t he r adi at i on t r eat ment  pr ot ocol  was 

par t  of  a Phase I I  c l i ni cal  t r i al .  
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¶35 As a r esul t ,  Touchpoi nt  mai nt ai ned an ar bi t r ar y and 

capr i c i ous r eadi ng of  i t s  own exper i ment al  excl usi on9 by 

appar ent l y agr eei ng t o cover  some t r eat ment s t hat  wer e subj ect  

t o Phase I I  c l i ni cal  t r i al s,  whi l e not  agr eei ng t o cover  ot her  

t r eat ment s t hat  wer e subj ect  t o such cl i ni cal  t r i al s.   

Touchpoi nt ' s var yi ng ar gument s on t he t r eat ment s i n quest i on at  

var i ous st ages of  t hi s pr oceedi ng demonst r at e t he ar bi t r ar y and 

capr i c i ous nat ur e of  i t s  i nt er pr et at i on of  t he exper i ment al  

excl usi on.  

¶36 Anot her  r eason why we ar e sat i sf i ed t hat  Touchpoi nt ' s  

deci s i on was ar bi t r ar y and capr i c i ous r emai ns t he f act  t hat  

Touchpoi nt ' s ext er nal  r evi ew agency,  whi l e uphol di ng 

Touchpoi nt ' s t er mi nat i on of  benef i t s deci s i on,  act ual l y 

r ecommended t he appr oval  of  t he r equest ed t r eat ment  f i ndi ng t hat  

t he t r eat ment  was t he st andar d of  car e and al so was medi cal l y 

necessar y.   I t  i s  i mpor t ant  t o not e,  agai n,  t hat  Touchpoi nt ' s 

ext er nal  r evi ew agency st at ed t he pr oposed t her apy ( hi gh- dose 

chemot her apy wi t h st em- cel l  r escue)  " woul d be one of  t he 

st andar d appr oaches f or  t hr ee- year - ol d chi l dr en wi t h t hi s 

di sor der .   .  .  .   Ther e i s no al t er nat i ve wi t h super i or  or  

pr oven r esul t s and i s t her ef or e,  medi cal l y necessar y .  .  .  .  

[ T] he st andar d of  car e f or  pat i ent s wi t h t hi s di sor der  i s t o 

                                                 
9 The di ssent  wi shes us t o uphol d t he pl an admi ni st r at or ' s 

i nt er pr et at i ons and appl i cat i ons of  t he pl an as r easonabl e.   
Di ssent ,  ¶58.   That  i s i mpossi bl e her e,  s i nce t he 
i nt er pr et at i ons and appl i cat i ons wer e i nconsi st ent ,  and,  t hus,  
t hey wer e ar bi t r ar y and capr i c i ous.   Such ar bi t r ar y and 
capr i c i ous act i ons ar e not  r easonabl e.  
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enr ol l  pat i ent s i nt o t he best  phase I I  t r i al s avai l abl e t hat  ar e 

bui l di ng on t he success of  pr evi ous phase I I  t r i al s. "   The 

r evi ew agency concl uded as f ol l ows:  " Thi s i s t he best  avai l abl e 

t her apy and t her e i s no st andar d t her apy t hat  can be 

subst i t ut ed. "  

¶37 For  exampl e,  when a heal t h benef i t s pl an r ef used t o 

pay benef i t s f or  gast r i c bypass sur ger y as bei ng " not  medi cal l y 

necessar y, "  t hi s cour t  uphel d t he deci s i on of  t he c i r cui t  cour t  

r ei nst at i ng cover age,  because t he pl an' s deci s i on was ar bi t r ar y  

and capr i c i ous.   Evans,  122 Wi s.  2d at  4.   Thi s cour t  f ound t hat  

t he deci s i on was ar bi t r ar y and capr i c i ous,  because i t  was made 

based on i nt er nal  pl an admi ni s t r at i ve pr ocedur es f or  c l ai ms 

per sonnel ,  whi ch " wer e not  i ncor por at ed i nt o t he pl an as benef i t  

pl an amendment s. "   I d.  at  7.   These gui del i nes " const i t ut ed an 

unaut hor i zed al t er at i on of  t he pl an. "   I d.  at  11.   The pl an 

admi ni st r at or s i mpr oper l y had eval uat ed t he cl ai ms " under  t he 

gui del i ne st andar ds t hat  wer e not  a par t  of  t he cont r act ed- f or  

pl an .  .  .  . "   I d.  at  12.   Such an appr oach i s anal yt i cal l y 

s i mi l ar  t o t he unwr i t t en and changi ng i nt er pr et at i ons of  i t s  own 

pol i cy ' s exper i ment al  excl usi on t hat  Touchpoi nt  exhi bi t ed i n 

t hi s case.  

¶38 Fur t her mor e,  i n Evans,  t he c l ai ms per sonnel  wer e hel d 

t o have act ed i n an ar bi t r ar y and capr i c i ous manner  because,  

despi t e t he pl an' s cont i nued posi t i on t hat  t he t r eat ment  was not  

medi cal l y necessar y f or  obesi t y al one wi t hout  secondar y 

i l l nesses as a r esul t  of  t he obesi t y,  t he pl an' s doct or  had 

" r ecogni zed t hat  obesi t y was an i l l ness and t hat  t he sur ger y 
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mi ght  wel l  have been appr opr i at e f or  t he t r eat ment  of  t hat  

i l l ness. "   I d.  at  10.   Si mi l ar l y,  her e,  Touchpoi nt  t er mi nat ed 

Par ker ' s cover age despi t e i t s admi ssi on t hat  t he r equest ed 

t r eat ment  was " t he st andar d of  car e"  f or  chi l dr en wi t h 

anapl ast i c ependymoma.  

¶39 Fi nal l y,  as i n t he case bef or e us,  t hi s cour t  i n Evans 

f ound t he r ef usal  t o pay benef i t s t o be ar bi t r ar y and capr i c i ous 

because t he t r ust ees of  t he pl an " f ai l ed t o pr esent  evi dence 

t hat  t hei r  i nt er pr et at i on of  t he t er ms of  t he pl an was 

consi st ent l y mai nt ai ned. "   I d.  at  18.   As we not ed,  t he absence 

of  such evi dence " suggest s ar bi t r ar y act i on on t he par t  of  t he 

t r ust ees. "   I d.  at  19 ( f oot not e omi t t ed) .   I n a s i mi l ar  manner ,  

Touchpoi nt  f ai l ed t o pr esent  evi dence of  a consi st ent  

i nt er pr et at i on of  i t s  exper i ment al  excl usi on.   Accor di ngl y,  

whi l e we hol d t hat  t he t er mi nat i on deci s i on was embodi ed i n an 

ar bi t r ar y and capr i c i ous t er mi nat i on l et t er ,  we al so hol d t hat  

t he t er mi nat i on deci s i on i t sel f  was ar bi t r ar y  and capr i c i ous.   

I d.  at  16- 19.  

¶40 The Summer s'  at t or ney cl ai med at  or al  ar gument  t hat  

t he Touchpoi nt  pl an was an i l l usor y cont r act ,  and Touchpoi nt ' s  

at t or ney ar gued i n r esponse t hat  t he Summer s'  i l l usor y cont r act  

ar gument  was pr eempt ed by ERI SA.   We need not  addr ess t hi s 

cont ent i on because we have deci ded t he case on ot her  gr ounds.   

However ,  we not e t hat  i t  appear s t hat  a st r ong ar gument  coul d be 

made f avor i ng pr eempt i on of  t he Summer s'  i l l usor y cont r act  c l ai m 

under  ERI SA.   See gener al l y I nger sol l - Rand Co.  v.  McCl endon,  498 

U. S.  133 ( 1990) .  
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I V 

¶41 As a r esul t  of  our  hol di ngs t hat  t he second 

t er mi nat i on l et t er ,  as wel l  as t he t er mi nat i on deci s i on i t sel f ,  

wer e ar bi t r ar y and capr i c i ous,  we now addr ess t he i ssue of  what  

t he appr opr i at e r emedy i s f or  t hose ar bi t r ar y and capr i c i ous 

t er mi nat i on act i ons.   We not e t hat  our  di scussi on of  t he 

ambi guous pol i cy pr ovi s i ons concer ni ng par t i c i pat i on i n a 

c l i ni cal  t r i al  r el at es t o t he r emedy i ssue as wel l .  

¶42 On r evi ew,  Touchpoi nt  c l ai ms t hat  ERI SA pr ohi bi t s an 

awar d of  ext r acont r act ual  benef i t s,  so a cour t  may not  or der  as 

a r emedy f or  ar bi t r ar y and capr i c i ous t er mi nat i on act i ons any 

cover age f or  an exper i ment al  medi cal  t r eat ment  t hat  i s  

unambi guousl y excl uded under  t he pl an.   Touchpoi nt  f ur t her  

ar gues t hat  r emedi es f or  i mpr oper  c l ai m pr ocessi ng ar e l i mi t ed 

t o t hose r emedi es i n 29 U. S. C.  § 1132( a) . 10  Touchpoi nt  cont ends 

t hat  t he cour t  of  appeal s er r ed by awar di ng a r emedy t hat  was 

not  due under  t he pl an,  by gi v i ng subst ant i ve r el i ef  f or  a 

pr ocedur al  def i c i ency,  and by consi der i ng t hi s a t er mi nat i on of  

benef i t s case,  r at her  t han an i ni t i al  deni al  of  benef i t s case.  

                                                 
10 I t  i s  not ed,  however ,  t hat  t he avai l abl e r emedi es under  

29 U. S. C.  § 1132( a)  appear  t o be expansi ve and t o i ncl ude t he 
r ecover y of  benef i t s due t o a par t i c i pant  or  a benef i c i ar y under  
t he t er ms of  t he pl an,  enf or cement  of  t he r i ght s of  a 
par t i c i pant  or  a benef i c i ar y under  t he t er ms of  t he pl an,  or  a 
c l ar i f i cat i on of  hi s or  her  r i ght s t o f ut ur e benef i t s pur suant  
t o t he t er ms of  t he pl an.   See 29 U. S. C.  § 1132( a) ( 1) ( B) .   
Cl ear l y,  t he ambi guous pol i cy pr ovi s i ons di scussed her ei n r el at e 
t o t he benef i t s due under  t he t er ms of  t he pl an at  i ssue her e.  
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¶43 On r evi ew,  t he Summer s c l ai m t hat ,  because Touchpoi nt  

t er mi nat ed ongoi ng and pr evi ousl y af f or ded benef i t s,  and because 

Touchpoi nt  act ed i n an ar bi t r ar y and capr i c i ous f ashi on i n 

f ai l i ng t o addr ess t he Summer s'  r easonabl e i nt er pr et at i on of  t he 

pl an,  t hey ar e ent i t l ed t o t he r ei nst at ement  of  benef i t s f or war d 

f r om t he dat e t hat  t he benef i t s wer e t er mi nat ed.   The Summer s 

ar gue t hat  t hi s i s a t er mi nat i on of  benef i t s case,  not  an 

i ni t i al  deni al  of  benef i t s case,  because t he t r eat ment s i n 

quest i on began wi t h t he r emoval  of  t he t umor  and cont i nued wi t h 

some f ol l ow- up car e. 11  They asser t  t hat  t he mer e f act  t hat  

Par ker  had r eached a poi nt  wher e t her e was mor e t han one 

possi bl e t r eat ment  does not  mean t hat  medi cal l y necessar y 

f ol l ow- up car e was not  an ongoi ng cour se of  t r eat ment .   The 

Summer s st at e t hat  t he sur ger y was pr emi sed on t he i dea t hat ,  

once t he t umor  was r emoved,  Par ker  woul d r ecei ve ongoi ng 

t r eat ment  by a speci al i st .  

¶44 We hol d t hat  t he appr opr i at e r emedy f or  Touchpoi nt ' s 

ar bi t r ar y and capr i c i ous t er mi nat i on act i ons i s t he 

r ei nst at ement  of  benef i t s f or war d f r om t he dat e t hat  t he 

benef i t s wer e t er mi nat ed.   We hol d t hat  t hi s i s  a t er mi nat i on of  

benef i t s case,  because sur ger y had occur r ed and some f ol l ow- up 

car e al r eady had commenced,  whi ch had been pai d f or  by 

                                                 
11 A l et t er  f r om Dr .  Puccet t i  suggest s t hat  Touchpoi nt  pai d 

f or  f ol l ow- up car e on November  15,  2002,  whi ch i ncl uded a 
" met ast at i c eval uat i on i ncl udi ng a MRI  of  t he t ot al  spi ne and a 
di agnost i c l umbar  punct ur e. "   Fur t her mor e,  an ear l i er  l et t er  
f r om Dr .  Puccet t i  i ndi cat es t hat  Touchpoi nt  pai d f or  a 
post oper at i ve CAT scan.  



No.  2005AP2643 

 

26 
 

Touchpoi nt .   We ar e,  t her ef or e,  sat i sf i ed t hat  t he appr opr i at e 

r emedy i s a r et ur n t o t he st at us quo pr i or  t o t he ar bi t r ar y and 

capr i c i ous t er mi nat i on act i ons.   I n t hi s  case,  t hat  r emedy 

encompasses Touchpoi nt  payi ng Par ker ' s heal t h car e pr ovi der s f or  

t he ser vi ces t hey have gi ven t o Par ker  f or war d f r om t he dat e 

t hat  t he benef i t s wer e t er mi nat ed. 12 

¶45 I n cases of  ar bi t r ar y and capr i c i ous deni al s of  

cover age,  t her e ar e t wo r emedi es.   See Hacket t ,  315 F. 3d at  774-

75.   When t he benef i c i ar y has not  yet  under gone t he t r eat ment s,  

t he appr opr i at e r emedy i s f or  t he benef i c i ar y t o be pr ovi ded 

wi t h a benef i t s appl i cat i on pr ocess t hat  i s not  ar bi t r ar y and 

capr i c i ous,  whi ch may or  may not  r esul t  i n cover age f or  t he 

t r eat ment s.   I d.  at  776.   When t he benef i c i ar y has under gone t he 

t r eat ment s and t hen cover age i s t er mi nat ed,  t he appr opr i at e 

r emedy i s f or  t he benef i c i ar y t o r ecei ve t he " r et r oact i ve 

r ei nst at ement  of  benef i t s .  .  .  . "   I d.  at  777.  

                                                 
12 We not e t hat  Wol f e v.  J. C.  Penney Co. ,  710 F. 2d 388 ( 7t h 

Ci r .  1983) ,  even i f  i t  wer e st i l l  good l aw,  i s di st i ngui shabl e 
i n many r egar ds f r om t he case bef or e us.   I n Wol f e,  a f or mer  
empl oyee appl i ed f or ,  but  was deni ed,  l ong t er m di sabi l i t y  
benef i t s f r om hi s f or mer  empl oyer .   I d.  at  389.   The empl oyee 
never  r ecei ved t he benef i t s he appl i ed f or ,  and,  as a r esul t ,  
hi s case was an i ni t i al  deni al  of  benef i t s case and not  a 
t er mi nat i on of  benef i t s case.   Accor di ngl y,  t he Wol f e cour t ' s  
r emand t o t he f i duci ar y,  f or  a r evi ew of  t he i nf or mat i on t hat  
t he empl oyee had pr esent ed i n t he f eder al  t r i al  cour t  f or  t he 
f i r st  t i me,  so t hat  t he f i duci ar y coul d make a pr oper  i ni t i al  
benef i t s det er mi nat i on i s not  appl i cabl e t o a t er mi nat i on of  
benef i t s case.   I d.  at  394.   We f ur t her  not e t hat  t he hol di ng i n 
Wol f e was abr ogat ed by t he Uni t ed St at es Supr eme Cour t  i n 
Fi r est one Ti r e & Rubber  Co.  v.  Br uch,  489 U. S.  101,  115 ( 1989) ,  
wher e t he Cour t  est abl i shed t he anal yt i cal  f r amewor k t hat  was 
di scussed i n t hi s deci s i on' s st andar d of  r evi ew sect i on.  
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¶46 I n Hacket t ,  a c l ai mant  was r ecei v i ng l ong t er m 

di sabi l i t y  benef i t s,  because hi s ser i ous psychi at r i c condi t i on 

pr event ed hi m f r om per f or mi ng any t ype of  wor k.   I d.  at  773.   

Af t er  an empl oyer - pai d doct or  exami ned Hacket t ,  and af t er  t hat  

doct or  r evi ewed t he pr evi ous f i ndi ngs of  t he ot her  doct or s,  t he 

empl oyer - pai d doct or  f ound t hat  " Hacket t  suf f er ed f r om a 

per sonal i t y di sor der  but  f ound [ t hat ]  Hacket t  [ was]  abl e t o 

r et ur n t o wor k wi t hout  r est r i ct i on. "   I d.  at  773.   As a r esul t  

of  t hi s empl oyer - pai d doct or ' s opi ni on,  t he empl oyer  t er mi nat ed 

Hacket t ' s  l ong t er m di sabi l i t y  benef i t s.   I d.   The r eason t he 

empl oyer  gave f or  t he t er mi nat i on of  Hacket t ' s  benef i t s mer el y  

st at ed,  " Cont i nued Di sabi l i t y  not  c l i ni cal l y suppor t ed. "   I d.   

When Hacket t  appeal ed t he deci s i on t o t er mi nat e hi s benef i t s,  

t he pl an' s r evi ewer  gave Hacket t  onl y t he exact  same r esponse.   

I d.   Hacket t  sued,  and t he Uni t ed St at es Cour t  of  Appeal s f or  

t he Sevent h Ci r cui t  r et r oact i vel y r ei nst at ed Hacket t ' s  benef i t s,  

even under  t he def er ent i al  ar bi t r ar y and capr i c i ous r evi ew 

st andar d,  because t her e was an absence of  appr opr i at e r easoni ng 

i n t he r ecor d t o suppor t  t he t er mi nat i on of  Hacket t ' s  benef i t s.   

I d.  at  774- 75.   As i n t he case bef or e us,  t he cour t  hel d t hat  

t he r easons f or  t he t er mi nat i on of  benef i t s wer e not  

appr opr i at el y ar t i cul at ed,  so as t o al l ow f or  a meani ngf ul  

r evi ew.   I d.  at  775.   The cour t  hel d t he t er mi nat i on was 

ar bi t r ar y and capr i c i ous as a r esul t ,  and t hat  t he appr opr i at e 

r emedy f or  such an ar bi t r ar y  and capr i c i ous t er mi nat i on of  

ongoi ng benef i t s was t he " r et r oact i ve r ei nst at ement "  of  

Hacket t ' s  benef i t s.   I d.  at  777.   As t he cour t  st at ed,  
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" Remedyi ng t he def ect i ve pr ocedur es r equi r es a r ei nst at ement  of  

benef i t s. "   I d.  at  776.   The cour t  went  on t o not e t hat  pl ans 

may not  t er mi nat e benef i t s as a r esul t  of  ar bi t r ar y and 

capr i c i ous pr ocedur es.   I d.   

¶47 We agr ee wi t h t he r emedy t hat  t hi s cour t  pr ovi ded i n a 

ver y s i mi l ar  case.   I n Evans,  we hel d t hat  t he appr opr i at e 

r emedy f or  t he ar bi t r ar y and capr i c i ous deni al  of  benef i t s under  

a heal t h benef i t s pl an was t he r est or at i on of  payment  t o t he 

heal t h car e pr ovi der s i nvol ved.   Evans,  122 Wi s.  2d at  4.  

¶48 I n a case si mi l ar  t o t he case bef or e us,  wher e t he 

pl an admi ni st r at or  f ai l ed t o communi cat e speci f i c  r easons f or  

i t s t er mi nat i on of  cont i nui ng benef i t s t o t he c l ai mant ,  t hus 

depr i v i ng hi m of  t he oppor t uni t y  f or  a f ul l  and f ai r  r evi ew of  

hi s benef i t s t er mi nat i on,  t he Uni t ed St at es Cour t  of  Appeal s f or  

t he Sevent h Ci r cui t  uphel d t he di st r i ct  cour t ' s  or der  of  

r ei nst at ement  of  t he c l ai mant ' s benef i t s.   Hal pi n,  962 F. 2d at  

698.   The Sevent h Ci r cui t  hel d t hat ,  i n t he absence of  an 

appr opr i at e t er mi nat i on l et t er  and r evi ew pr ocess,  t he pl an 

admi ni st r at or  " cannot  be per mi t t ed t o t er mi nat e benef i t s 

pr evi ousl y awar ded. "   I d.   

¶49 As not ed pr evi ousl y,  we hol d t hat  t hi s i s a 

t er mi nat i on of  benef i t s case because sur ger y had occur r ed and 

some f ol l ow- up car e had commenced,  whi ch had been pai d f or  by 

Touchpoi nt .   Benef i t s wer e t er mi nat ed when t he Summer s pr oceeded 

wi t h Dr .  Puccet t i ' s  r ecommended t r eat ment  f or  Par ker .   Her e,  t he 

Summer s r equest ed cover age f or  a t r eat ment  t hat  i s  par t  of  t he 

st andar d t r eat ment  pr ot ocol  f or  anapl ast i c ependymoma and t hat  
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was det er mi ned upon i ndependent  r evi ew t o be medi cal l y 

necessar y.   The t r eat ment  pr ot ocol  begi ns wi t h t he t umor ' s  

r emoval  and cont i nues wi t h f ol l ow- up t r eat ment ,  whet her  

obser vat i on,  and/ or  r adi at i on or  chemot her apy.   Accor di ngl y,  

Par ker ' s chemot her apy wi t h st em- cel l  r escue was a cont i nuat i on 

of  hi s t r eat ment  f or  anapl ast i c ependymoma.   We agr ee wi t h t he 

Summer s t hat  t he chemot her apy wi t h st em- cel l  t r anspl ant  was an 

ongoi ng t r eat ment  t hat  was medi cal l y necessar y t o pr event  t he 

pr ogr essi on of  Par ker ' s di sease and t o i mpr ove hi s chances of  

sur vi val .   Gi ven t he ambi guous pol i cy pr ovi s i ons concer ni ng 

par t i c i pat i on i n a c l i ni cal  t r i al ,  i t  was a r easonabl e 

expect at i on of  t he i nsur eds,  t he Summer s,  t hat  t he f ol l ow- up 

t r eat ment s t o t he sur ger y wer e a cont i nui ng cour se of  t r eat ment  

t hat  woul d be cover ed.   As a r esul t ,  because Touchpoi nt  

ar bi t r ar i l y  and capr i c i ousl y t er mi nat ed ongoi ng benef i t s,  t he 

appr opr i at e r emedy i s t he r ei nst at ement  of  benef i t s f or war d f r om 

t he dat e t hat  t he benef i t s wer e t er mi nat ed.  

¶50 I n Hacket t ,  wher e t he t er mi nat i on l et t er  was hel d t o 

be ar bi t r ar y and capr i c i ous because i t  cont ai ned no r at i onal e 

f or  t he deci s i on and onl y st at ed t hat  t he c l ai mant ' s cont i nued 

di sabi l i t y  was " not  c l i ni cal l y suppor t ed, "  t he cour t  hel d t hat  

t he appr opr i at e r emedy f or  t he t er mi nat i on of  cont i nui ng 

benef i t s,  f ol l owi ng an ar bi t r ar y and capr i c i ous l et t er ,  was t he 

r et r oact i ve r ei nst at ement  of  benef i t s.   Hacket t ,  315 F. 3d at  
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776- 77. 13  However ,  as t he Hacket t  cour t  not ed,  " not hi ng i n t hi s 

opi ni on shoul d be r ead as expr essi ng an opi ni on t hat  .  .  .  

benef i t s shoul d not  [ or  coul d not ]  be t er mi nat ed i n t he f ut ur e. "   

I d.  at  777.  

¶51 We hol d t hat  t he appr opr i at e r emedy her e i s t o r emand 

t hi s case t o t he c i r cui t  cour t  wi t h an i nst r uct i on f or  t hat  

cour t  t o or der  t he r ei nst at ement  of  Par ker ' s benef i t s f or war d 

f r om t he dat e t hat  t he benef i t s wer e t er mi nat ed.  

V 

¶52 We af f i r m t he deci s i on of  t he cour t  of  appeal s.   We 

hol d t hat  t he t er mi nat i on deci s i on i t sel f  was ar bi t r ar y and 

capr i c i ous because Touchpoi nt ' s i nt er pr et at i ons of  t he pl an wer e 

i nconsi st ent .   We al so ar e sat i sf i ed t hat  Touchpoi nt ' s deci s i on 

was ar bi t r ar y and capr i c i ous because Touchpoi nt ' s t er mi nat i on of  

benef i t s deci s i on was made despi t e t he ext er nal  r evi ew agency' s 

f i ndi ng t hat  t he r equest ed t r eat ment  met  t he st andar d of  car e 

and was medi cal l y necessar y,  and despi t e t he ext er nal  r evi ew 

agency r ecommendi ng appr oval  f or  t he t r eat ment .   We f ur t her  hol d 

t hat  t he second t er mi nat i on l et t er  of  December  12,  2002,  was 

ar bi t r ar y and capr i c i ous,  because i t  di d not  pr ovi de a 

suf f i c i ent  and adequat e expl anat i on of  t he r easons f or  

                                                 
13 Whi l e we r ecogni ze t hat  Hacket t  deal t  wi t h t he 

t er mi nat i on of  l ong t er m di sabi l i t y  benef i t s and not  heal t h car e 
benef i t s,  t he Hacket t  deci s i on r est ed on t he i nt er pr et at i on and 
appl i cat i on of  t he ver y same f eder al  st at ut es and r egul at i ons as 
i n t hi s case,  and,  as not ed pr evi ousl y,  al so deal t  wi t h t he 
r equi r ed cont ent s of  a t er mi nat i on l et t er  under  an ERI SA-
gover ned benef i t s pl an.   Hacket t  v.  Xer ox Cor p.  Long- Ter m 
Di sabi l i t y  I ncome Pl an,  315 F. 3d 771,  772 ( 7t h Ci r .  2003) .  
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Touchpoi nt ' s t er mi nat i on of  benef i t s.   As a r esul t ,  t he Summer s 

wer e not  pr ovi ded wi t h t he oppor t uni t y f or  a f ul l  and f ai r  

r evi ew of  t he t er mi nat i on,  whi ch i s r equi r ed by 29 U. S. C.  § 1133 

and 29 C. F. R.  § 2560- 503- 1.  

¶53 Last l y,  we hol d t hat ,  gi ven t he i nconsi st ent  

i nt er pr et at i ons of  t he pl an by Touchpoi nt ,  as wel l  as t he 

ambi guous pol i cy pr ovi s i ons concer ni ng par t i c i pat i on i n a 

c l i ni cal  t r i al ,  t he appr opr i at e r emedy f or  t he t er mi nat i on of  

benef i t s i n t hi s case i s t he r ei nst at ement  of  benef i t s f or war d 

f r om t he dat e t hat  t he benef i t s wer e t er mi nat ed.  

¶54 The deci s i on of  t he cour t  of  appeal s i s af f i r med,  and 

t he case i s r emanded t o t he c i r cui t  cour t  f or  pr oceedi ngs 

consi st ent  wi t h our  deci s i on.  

By the Court.—Af f i r med and r emanded t o t he c i r cui t  cour t .  

¶55 SHI RLEY S.  ABRAHAMSON,  C. J. ,  and DAVI D T.  PROSSER,  J. ,  

di d not  par t i c i pat e.  
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¶56 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   

Deci s i ons of  t he Uni t ed St at es Supr eme Cour t  on quest i ons of  

f eder al  l aw bi nd t hi s cour t .   St at e v.  War d,  2000 WI  3,  ¶39,  231 

Wi s.  2d 723,  604 N. W. 2d 517 ( concl udi ng t hat  t he deci s i ons of  

t he Uni t ed St at es Supr eme Cour t  ar e cont r ol l i ng pr ecedent  on 

quest i ons of  f eder al  l aw) .   However ,  t he maj or i t y opi ni on 

cont r avenes Fi r est one Ti r e & Rubber  Co.  v.  Br uch,  489 U. S.  101 

( 1989)  and Egel hof f  v.  Egel hof f ,  532 U. S.  141 ( 2001) ,  bi ndi ng 

pr ecedent  of  t he Uni t ed St at es Supr eme Cour t ,  i n i t s  

i nt er pr et at i on and appl i cat i on of  t he Empl oyment  Ret i r ement  

I ncome Secur i t y Act  ( ERI SA) 1 t o t he heal t hcar e pol i cy at  i ssue 

her e.   Because t he maj or i t y opi ni on di sr egar ds bi ndi ng 

pr ecedent ,  I  r espect f ul l y di ssent .  

¶57 The maj or i t y opi ni on does not  adher e t o f eder al  l aw i n 

at  l east  t hr ee r espect s.   Fi r st ,  Touchpoi nt  Heal t h Pl an,  I nc.  

( Touchpoi nt )  has t he power  t o i nt er pr et  t he t er ms of  t he pol i cy 

and t o deci de whet her  a t r eat ment  i s a cover ed ser vi ce under  t he 

pol i cy.   Not wi t hst andi ng t he expr ess al l ocat i on of  power  t o t he 

pl an admi ni st r at or  by t he pol i cy ,  t he maj or i t y opi ni on const r ues 

t he heal t hcar e pol i cy i t sel f . 2  Second,  al t hough t he maj or i t y  

opi ni on r ecogni zes t hat  i t  may not  r ever se t he pl an 

admi ni st r at or ' s deci s i on unl ess i t  i s  ar bi t r ar y and capr i c i ous,  

i t  di sr egar ds cont r ol l i ng f eder al  pr ecedent  i n r egar d t o when a 

deci s i on i s ar bi t r ar y and capr i c i ous. 3  Thi r d,  t he maj or i t y  

                                                 
1 29 U. S. C.  § 1001 et  seq.  

2 Maj or i t y op. ,  ¶¶29- 30.  

3 I d. ,  ¶¶16,  21,  33- 39.  
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opi ni on concl udes t hat  t he second not i ce of  deni al  of  Kevi n and 

Amy Summer s'  ( t he Summer s)  c l ai m was i nsuf f i c i ent , 4 and t hen i t  

char act er i zes t he deci s i on of  t he pl an admi ni st r at or  as a 

" t er mi nat i on"  of  benef i t s,  r at her  t han acknowl edgi ng t hat  

benef i t s wer e " deni ed. " 5  I t  does so i n or der  t o have i nsur ance 

cover age as a r emedy f or  i t s concl usi on t hat  Touchpoi nt  pr ovi ded 

i nsuf f i c i ent  not i ce t o t he Summer s. 6   

¶58 I  concl ude t hat ,  because Touchpoi nt  has t he power  t o 

i nt er pr et  and appl y t he pol i cy,  we ar e r equi r ed t o uphol d t he 

pl an admi ni st r at or ' s i nt er pr et at i on and appl i cat i on of  t he 

pol i cy i f  i t  i s  r easonabl e.   Fi r est one,  489 U. S.  at  111.   

Touchpoi nt  deci ded t hat  t he t r eat ment  f or  whi ch benef i t s wer e 

sought  i s def i ned as an " exper i ment al "  t r eat ment  i n t he pol i cy 

and t hat  " exper i ment al "  t r eat ment s ar e excl uded f r om cover age 

under  t he pol i cy.   Thi s i s a r easonabl e i nt er pr et at i on of  t he 

pol i cy;  and t her ef or e,  i t  i s  not  ar bi t r ar y and capr i c i ous.   I  

al so concl ude t hat  t he not i ce of  deni al  of  c l ai m subst ant i al l y  

compl i ed wi t h t he not i ce r equi r ement s of  29 U. S. C.  § 1133 and 29 

C. F. R.  § 2560. 503- 1( g) .   Accor di ngl y,  I  woul d r ever se t he cour t  

of  appeal s and r emand t he case t o t he c i r cui t  cour t  t o di smi ss 

t he Summer s'  compl ai nt  on t he mer i t s.    

I .   BACKGROUND 

¶59 Thi s case ar i ses i n t he cour se of  t he Summer s'  r equest  

f or  payment  of  t he expenses i ncur r ed f or  cer t ai n t r eat ment  t hei r  

                                                 
4 I d. ,  ¶25.  

5 I d. ,  ¶48.  

6 I d. ,  ¶49.  
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son,  Par ker ,  r ecei ved.   Par ker  suf f er ed f r om an anapl ast i c  

ependymoma,  a mal i gnant  br ai n t umor .   The t umor  was sur gi cal l y 

r emoved,  wi t h mor e t han $80, 000 i n heal t hcar e benef i t s bei ng 

pai d f or  Par ker ' s car e.   Subsequent  t o t he sur ger y,  t he Summer s 

chose t o have Par ker  r ecei ve hi gh- dose chemot her apy wi t h st em-

cel l  r escue.   The Summer s'  c l ai m f or  payment  f or  t hi s 

speci al i zed chemot her apy i s bef or e t hi s cour t  on r evi ew.    

¶60 The f ol l owi ng st at ement s,  whi ch ar e di sposi t i ve of  t he 

quest i ons pr esent ed her ei n,  ar e not  di sput ed:   ( 1)  The Summer s'  

heal t hcar e pol i cy i s gover ned by f eder al  ERI SA l aw.   ( 2)  Under  

t he heal t hcar e pol i cy at  i ssue,  " pr i or  aut hor i zat i on"  i s  

r equi r ed f or  heal t hcar e ser vi ces bef or e t hey ar e r ender ed,  

unl ess t hey ar e emer gency ser vi ces.   ( 3)  " Pr i or  aut hor i zat i on"  

i s def i ned i n t he pol i cy as " appr oval  gr ant ed by Touchpoi nt  

Heal t h Pl an' s Medi cal  Di r ect or  f or  ant i c i pat ed ser vi ces pr i or  t o 

t hose ser vi ces bei ng r ender ed. "   ( 4)  Subsequent  t o Par ker ' s 

sur ger y,  t he Summer s sought  " pr i or  aut hor i zat i on"  f r om 

Touchpoi nt  f or  t he t r eat ment  of  hi gh- dose chemot her apy wi t h 

st em- cel l  r escue.   ( 5)  The pol i cy gr ant s Touchpoi nt  t he " power  

and aut hor i t y"  t o i nt er pr et  i t .   ( 6)  Touchpoi nt ' s Medi cal  

Di r ect or  r evi ewed t he Summer s'  " pr i or  aut hor i zat i on"  r equest  f or  

Par ker ' s t r eat ment ,  and on November  19,  2002,  he deni ed t he 

r equest  because he concl uded t hat  t he t r eat ment  was 

" exper i ment al , "  as " exper i ment al "  i s  def i ned i n t he pol i cy.   ( 7)  

Touchpoi nt ' s Medi cal  Di r ect or  expl ai ned t hat  t he t r eat ment  was 

" exper i ment al "  because t he t r eat ment  was t he subj ect  of  an 

ongoi ng Phase I  or  I I  c l i ni cal  t r i al .   ( 8)  He al so expl ai ned 
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t hat  under  t he pol i cy,  " exper i ment al "  t r eat ment s ar e not  cover ed 

ser vi ces.   ( 9)  He r el at ed t hat  t he Summer s had a r i ght  t o appeal  

hi s deci s i on,  t hat  assi st ance i n pr oceedi ng on an appeal  was 

avai l abl e and t hat  t he Summer s had a r i ght  t o an " ext er nal  

r evi ew"  of  hi s deci s i on.   ( 10)  The Summer s chose t o pur sue an 

ext er nal  r evi ew,  whi ch was pr ovi ded by t he Medi cal  Revi ew 

I nst i t ut e of  Amer i ca,  I nc.   ( 11)  The Medi cal  Revi ew I nst i t ut e 

deci ded " t o uphol d t he pr i or  adver se deci s i ons. "   That  ext er nal  

r evi ew deci s i on expl ai ned:  

Based on t he pol i cy l anguage submi t t ed,  t he 
pr oposed t her apy meet s t he cr i t er i a of  exper i ment al .   
Ther ef or e,  t he pr evi ous deni al s woul d be uphel d.  

( 12)  Af t er  t he deni al  of  benef i t s was uphel d by t he Medi cal  

Revi ew I nst i t ut e and af t er  Par ker  r ecei ved t he t r eat ment ,  t he 

Summer s r e- submi t t ed t hei r  r equest  f or  cover age f or  t he same 

speci al i zed chemot her apy t r eat ment  f or  Par ker .   ( 13)  On 

December  12,  2002,  t he Touchpoi nt  Heal t h Pl an Medi cal  Di r ect or  

agai n deni ed cover age,  st at i ng t hat  t he speci al i zed chemot her apy 

t r eat ment  was desi gnat ed under  t he i nsur ance pol i cy as " an 

excl usi on of  cover age"  because t hat  t r eat ment  was def i ned as 

" exper i ment al "  under  t he pol i cy due t o i t s bei ng par t  of  an 

ongoi ng Phase I I  c l i ni cal  t r i al .    

¶61 As al l  par t i es agr ee,  t he pol i cy gr ant s Touchpoi nt  

" t he power  and aut hor i t y t o admi ni st er ,  i nt er pr et  and appl y"  i t .   

I t  al so gr ant s Touchpoi nt ' s Medi cal  Di r ect or  t he speci f i c  power  

t o det er mi ne whet her  a par t i cul ar  t r eat ment  f or  whi ch cover age 

i s sought  i s " exper i ment al . "   The Pol i cy st at es i n r el evant  

par t :  
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EXPERI MENTAL/ I NVESTI GATI ONAL means any ser vi ce,  
suppl y,  dr ug,  devi ce,  t r eat ment ,  or  pr ocedur e t hat  
Touchpoi nt  Heal t h Pl an' s Medi cal  Di r ect or  det er mi nes:  

.  .  .  .  

 3.  I s t he subj ect  of  an on- goi ng Phase I  or  I I  
c l i ni cal  t r i al ,  or  f ur ni shed i n connect i on wi t h 
medi cal  or  ot her  r esear ch t o det er mi ne i t s maxi mum 
t ol er at ed dose,  i t s t oxi c i t y,  i t s  saf et y,  or  i t s  
ef f i cacy[ . ]  

Ther e i s no di sput e by t he Summer s,  or  by t he maj or i t y opi ni on,  

t hat  t he t r eat ment  at  i ssue i s t he subj ect  of  an ongoi ng Phase I  

or  I I  c l i ni cal  t r i al .  

¶62 The pol i cy al so def i nes " excl usi on" :  

EXCLUSI ON means any ser vi ce or  suppl y l i s t ed i n 
t he sect i on of  t hi s Cer t i f i cat e ent i t l ed Rest r i ct i ons,  
Li mi t at i ons and Excl usi ons.   Such ser vi ces or  suppl i es 
l i s t ed as Excl usi ons ar e not  cover ed by Touchpoi nt  
Heal t h Pl an,  r egar dl ess of  t hei r  Medi cal  Necessi t y or  
t hei r  appr oval  or  pr escr i pt i on by a physi c i an or  ot her  
pr ovi der .   ( Emphasi s added. ) 7 

Under  t he pol i cy ' s excl usi ons f r om cover age,  t he pol i cy st at es:  

THE FOLLOWI NG SERVI CES ARE NOT COVERED BY 
TOUCHPOI NT HEALTH PLAN:  

                                                 
7 The maj or i t y opi ni on asser t s t hat  Par ker ' s t r eat ment  was 

medi cal l y necessar y because i t  f al l s  wi t hi n t he st andar d of  car e 
f or  hi s i l l ness and because Par ker ' s physi c i an or der ed i t .   
Ther ef or e,  i t  shoul d be cover ed.   Maj or i t y op. ,  ¶4.   Whi l e 
descr i bi ng Par ker ' s t r eat ment  as medi cal l y necessar y engender s 
sympat hy f or  t he maj or i t y opi ni on' s r esul t ,  t hat  r esul t  cannot  
be r eached under  t he t er ms of  t he pol i cy.   The t er ms of  t he 
pol i cy t hat  def i ne " excl usi on"  expl i c i t l y  st at e t hat  t he 
st andar d of  car e and a physi c i an' s or der  cannot  be consi der ed by 
t he admi ni st r at or  when det er mi ni ng whet her  t he t r eat ment  i s 
excl uded f r om cover age under  t he pol i cy.   Ther ef or e,  t he 
maj or i t y opi ni on cont r avenes t he f ol l owi ng pr i mar y r ul e of  
ERI SA- gover ned pl ans wher e cl ai ms f or  benef i t s ar e made:   t he 
pl an shal l  be admi ni st er ed i n accor dance wi t h t he t er ms of  t he 
pl an document s.   Egel hof f  v.  Egel hof f ,  532 U. S.  141,  147 ( 2001) .    
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.  .  .  .  

Exper i ment al / I nvest i gat i onal  

1.  Ser vi ces,  suppl i es,  dr ugs,  devi ces,  
t r eat ment s,  or  pr ocedur es t hat  Touchpoi nt  Heal t h Pl an 
det er mi nes t o be Exper i ment al  or  I nvest i gat i onal .   
( Emphasi s i n or i gi nal . )  

Ther e i s no di sput e t hat  Touchpoi nt  i nt er pr et ed t hese pol i cy 

pr ovi s i ons i n r eachi ng i t s deci si on t o deny t he Summer s'  r equest  

f or  pr i or  aut hor i zat i on f or  hi gh- dose chemot her apy wi t h st em-

cel l  r escue,  as wel l  as f or  payment  f or  t hi s t r eat ment  af t er  

Par ker  r ecei ved i t .   Ther ef or e,  t he out come of  t hi s case t ur ns 

on t he appl i cat i on of  f eder al  l aw t o Touchpoi nt ' s i nt er pr et at i on 

and appl i cat i on of  t he pol i cy.  
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I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶63 Thi s case i s bef or e us t o r evi ew t he appeal  of  a 

deci s i on gr ant i ng summar y j udgment  t o Touchpoi nt .   We r evi ew t he 

deci s i on on a mot i on f or  summar y j udgment  i ndependent l y,  

appl y i ng t he same met hodol ogy as t he c i r cui t  cour t .   Ci t y of  

Janesvi l l e v.  CC Mi dwest ,  I nc. ,  2007 WI  93,  ¶13,  302 Wi s.  2d 

599,  734 N. W. 2d 428 ( c i t i ng AKG Real  Est at e,  LLC v.  Kost er man,  

2006 WI  106,  ¶14,  296 Wi s.  2d 1,  717 N. W. 2d 835) .   

¶64 The deci s i on t hat  began t hi s  l awsui t  under  29 U. S. C.  

§ 1132( a) ( 1) ( B)  was t he deni al  of  heal t hcar e i nsur ance cover age 

t o t he Summer s f or  t he t r eat ment  Par ker  r ecei ved,  based on 

Touchpoi nt ' s i nt er pr et at i on and appl i cat i on of  an ERI SA-

r egul at ed pol i cy .   When an ERI SA heal t hcar e pol i cy gi ves t he 

admi ni st r at or  t he power  t o i nt er pr et  and appl y t he pol i cy,  we 

r evi ew t he admi ni st r at or ' s deci s i ons under  t he ar bi t r ar y and 

capr i c i ous st andar d.   Hal pi n v.  W. W.  Gr ai nger ,  I nc. ,  962 F. 2d 

685,  688 ( 7t h Ci r .  1992)  ( c i t i ng Fi r est one,  489 U. S.  at  111) .   A 

deci s i on i s ar bi t r ar y and capr i c i ous onl y i f  i t  i s  not  

r easonabl e.   Fi r est one,  489 U. S.  at  111.   Under  t he ar bi t r ar y 

and capr i c i ous s t andar d of  r evi ew,  " [ w] her e a pl an admi ni st r at or  

has of f er ed a r easonabl e i nt er pr et at i on of  di sput ed pr ovi s i ons,  

[ a cour t ]  may not  r epl ace i t  wi t h an i nt er pr et at i on of  [ i t s ]  

own. "   Boot h v.  Wal - Mar t  St or es,  I nc. ,  201 F. 3d 335,  344 ( 4t h 

Ci r .  2000) .    



No.   2005AP2643. pdr  

 

8 
 

B.  Touchpoi nt ' s Deci s i on  

 1.  Gener al  ERI SA pr i nci pl es 

¶65 A maj or  obj ect i ve of  ERI SA i s " t o est abl i sh a uni f or m 

admi ni st r at i ve scheme,  whi ch pr ovi des a set  of  st andar d 

pr ocedur es t o gui de pr ocessi ng of  c l ai ms and di sbur sement  of  

benef i t s. "   For t  Hal i f ax Packi ng Co.  v.  Coyne,  482 U. S.  1,  9 

( 1987) .   I n f ur t her ance of  t hat  goal ,  t he Uni t ed St at es Supr eme 

Cour t  has concl uded t hat  ERI SA- gover ned pl ans must  st at e t he 

basi s f or  t he payment  of  benef i t s and t hat  t he admi ni st r at or  

must  admi ni st er  t he pl an i n accor d wi t h t he pl an' s t er ms,  and 

not  on any ot her  basi s.   Egel hof f ,  532 U. S.  at  147.   

ERI SA[ ]  commands t hat  a pl an shal l  " speci f y t he basi s 
on whi ch payment s ar e made t o and f r om t he pl an, "  
§ 1102( b) ( 4) ,  and t hat  t he f i duci ar y shal l  admi ni st er  
t he pl an " i n accor dance wi t h t he document s and 
i nst r ument s gover ni ng t he pl an, "  § 1104( a) ( 1) ( D)  
.  .  .  .  

I d.  ( c i t at i on omi t t ed) .   Ther ef or e,  we must  exami ne Touchpoi nt ' s  

expl anat i on f or  denyi ng benef i t s i n l i ght  of  t he t er ms of  t he 

pol i cy,  because Touchpoi nt  was obl i gat ed t o conf or m i t s 

deci s i ons i n r egar d t o payment ,  or  t he deni al  t her eof ,  t o t he 

heal t hcar e pol i cy.   I d.   

2.  Pol i cy i nt er pr et at i on 

¶66 Touchpoi nt  i nt er pr et ed t he pol i cy t o det er mi ne whet her  

Par ker ' s t r eat ment  was a cover ed ser vi ce under  t he pol i cy.   I t  

deni ed cover age based on t hr ee f act or s:   ( 1)  t he t r eat ment  i s 

t he subj ect  of  an ongoi ng Phase I  or  I I  c l i ni cal  t r i al ;  ( 2)  t he 

pol i cy def i nes such t r eat ment  as " exper i ment al "  t r eat ment ;  and 
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( 3)  exper i ment al  t r eat ment  i s not  a cover ed ser vi ce wi t hi n t he 

t er ms of  t he pol i cy.    

¶67 I t  has never  been di sput ed t hat  hi gh- dose chemot her apy 

wi t h st em- cel l  r escue i s t he subj ect  of  an ongoi ng Phase I  or  I I  

c l i ni cal  t r i al .   Ther ef or e,  t he onl y di sput e f or  our  r evi ew i s 

whet her  Touchpoi nt ' s deci s i on t hat  t he t r eat ment  i s 

" exper i ment al , "  as t hat  t er m i s used i n t he pol i cy,  i s  

r easonabl e.   Fi r est one,  489 U. S.  at  111.  

¶68  The maj or i t y opi ni on asser t s t hat  t he Summer s based 

t hei r  second r equest  f or  cover age on a di f f er ent  t heor y.   The 

maj or i t y opi ni on acknowl edges t hat  t he t r eat ment ,  i t sel f ,  whi ch 

Par ker  r ecei ved,  was t he subj ect  of  an ongoi ng Phase I I  c l i ni cal  

t r i al . 8  However ,  t he maj or i t y opi ni on asser t s t hat  as of  t he 

second r equest  f or  cover age,  Par ker  was not  enr ol l ed,  

per sonal l y,  i n a Phase I  or  I I  c l i ni cal  t r i al  when he r ecei ved 

t he t r eat ment  t hat  i s  t he subj ect  of  an ongoi ng cl i ni cal  t r i al . 9  

Based on t hi s di f f er ence,  t he maj or i t y opi ni on cont ends t hat  t he 

def i ni t i on of  " exper i ment al "  i s  ambi guous.   I t  asser t s:  

i t  i s  uncl ear  whet her  i t  i s  t he t r eat ment  i t sel f  t hat  
i s  t he subj ect  of  a Phase I I  t r i al ,  even i f  t he 
c l ai mant  i s not  par t i c i pat i ng i n t he Phase I I  t r i al ,  
or  whet her  i t  i s  t he c l ai mant ' s r ecei v i ng t he 
t r eat ment  as a par t i c i pant  i n t he Phase I I  t r i al  t hat  
t r i gger s t he excl usi on. 10   

                                                 
8 Maj or i t y op. ,  ¶¶9,  14.  

9 I d. ,  ¶30.  

10 I d.  
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The maj or i t y opi ni on t hen const r ues t he ambi gui t y t hat  i t  has 

cr eat ed agai nst  t he i nsur er . 11  The maj or i t y  opi ni on ci t es 

Pi t cher  v.  Pr i nci pal  Mut ual  Li f e I nsur ance Co. ,  93 F. 3d 407 ( 7t h 

Ci r .  1996) ,  and Casey v.  Uddehol m Cor p. ,  32 F. 3d 1094 ( 7t h Ci r .  

1994) ,  as suppor t  f or  i t s  concl usi on. 12   

¶69 The maj or i t y opi ni on' s concl usi on i s cont r ar y t o 

cont r ol l i ng pr ecedent .   The di sposi t i ve quest i on i s not  whet her  

t he pol i cy i s ambi guous,  as t he maj or i t y opi ni on i mpl i es;  but  

r at her ,  whet her  Touchpoi nt ' s i nt er pr et at i on of  t he pol i cy i s 

r easonabl e.   Fi r est one,  489 U. S.  at  111.   I t  i s undi sput ed t hat  

Touchpoi nt  has t he power  t o i nt er pr et  t he t er ms i n t he pol i cy.   

When t he pl an admi ni st r at or  has t he power  t o i nt er pr et  t he 

pol i cy,  a cour t  cannot  over t ur n a pl an admi ni st r at or ' s 

i nt er pr et at i on of  a pol i cy t er m unl ess t hat  i nt er pr et at i on i s 

not  r easonabl e.   I d. ;  Dade v.  Sher wi n- Wi l l i ams Co. ,  128 F. 3d 

1135,  1139 ( 7t h Ci r .  1997) ;  Hal pi n,  962 F. 2d at  688.   

Accor di ngl y,  when a pl an admi ni st r at or  has t he power  t o 

i nt er pr et  t he pol i cy,  cour t s ar e not  per mi t t ed t o subst i t ut e 

t hei r  i nt er pr et at i ons of  t he pol i cy t er ms f or  t hat  of  t he 

admi ni st r at or .   Boot h,  201 F. 3d at  344;  Nel son v .  Unum Li f e I ns.  

Co.  of  Am. ,  421 F.  Supp.  2d 558,  566- 67 ( E. D. N. Y.  2006) .    

¶70 Fur t her mor e,  t he maj or i t y opi ni on' s r el i ance on 

Pi t cher  and Casey i s mi spl aced because i n nei t her  Pi t cher  nor  

Casey di d t he cour t  concl ude t hat  t he pl an admi ni st r at or  had t he 

power  t o i nt er pr et  t he pl an.   I n Pi t cher ,  t he cour t  sai d i f  t he 

                                                 
11 I d.  at  ¶31.  

12 I d.  at  ¶¶30- 31.  
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pl an wer e ambi guous,  i t  woul d r el y on t he r ul e of  cont r a 

pr of er ent um f or  i t s deci s i on. 13  Pi t cher ,  93 F. 3d at  418.   

However ,  t he cour t  concl uded t her e was no ambi gui t y.   I d.   I n 

Casey,  t he cour t  began i t s anal ysi s by poi nt i ng out  t hat  " [ t ] he 

benef i t  pl an does not  gr ant  di scr et i on t o t he admi ni st r at or  t o 

const r ue uncer t ai n t er ms. "   Casey,  32 F. 3d at  1096.   

¶71 The di f f er i ng power s of  a pl an admi ni st r at or  ar e 

cr i t i cal  t o an ERI SA anal ysi s because when t he pl an 

admi ni st r at or  does not  have t he power  t o i nt er pr et  t he pol i cy,  

t he r evi ew of  i t s  i nt er pr et at i on i s de novo. 14  Fi r est one,  489 

                                                 
13 I  not e t hat  i n t he Uni t ed St at es Cour t  of  Appeal s f or  t he 

Sevent h Ci r cui t ,  f r om whi ch ci r cui t  Pi t cher  v.  Pr i nci pal  Mut ual  
Li f e I nsur ance Co. ,  93 F. 3d 407 ( 7t h Ci r .  1996)  ar i ses,  when t he 
admi ni st r at or  has t he power  t o i nt er pr et  t he pl an,  t he cour t  
def er s t o t he admi ni st r at or ' s deci s i on,  r at her  t han i nt er pr et i ng 
t he pol i cy.   Hal pi n v.  W. W.  Gr ai nger ,  I nc. ,  962 F. 2d 685,  688 
( 7t h Ci r .  1992) .   Al t hough t he cour t  made no expr ess st at ement  
of  t he power  of  t he admi ni st r at or  i n Pi t cher ,  t he admi ni st r at or  
coul d not  have had t he power  t o i nt er pr et  t he pol i cy.   I f  i t  had 
had t hat  power ,  t he cour t  woul d have r evi ewed t he 
admi ni st r at or ' s deci s i on t o det er mi ne whet her  i t  was r easonabl e.   
See Hal pi n,  962 F. 2d at  688.    

14 The f r amewor k f or  t he anal ysi s of  a c l ai m made under  29 
U. S. C.  § 1132 ( a) ( 1) ( B)  of  ERI SA i s somewhat  l i ke a chemi st r y 
f l ow char t .   For  i nst ance,  i f  t he f i r st  quest i on i n t he anal ysi s  
pr esent s choi ces " A"  and " B"  as pot ent i al  answer s and " A"  i s  t he 
answer  t o t he f i r st  quest i on,  t hat  answer  l eads t o choi ces " C"  
and " D"  as pot ent i al  answer s t o t he second quest i on.   I f  choi ce 
" B"  i s t he answer  t o t he f i r st  quest i on,  t hat  answer  l eads t o 
choi ces " E"  and " F"  as pot ent i al  answer s t o t he second quest i on.    

Once a cour t  has answer ed " A"  t o t he f i r st  quest i on,  i t  i s 
pr ecl uded f r om sel ect i ng ei t her  choi ce " E"  or  " F"  as an answer  
t o t he second quest i on because answer i ng " B"  t o t he f i r st  
quest i on i s t he necessar y pr edi cat e f or  t he use of  choi ces " E"  
or  " F. "  
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U. S.  at  115.   Under  a de novo st andar d of  r evi ew,  deci s i ons of  

t he admi ni st r at or  ar e gi ven no def er ence and cour t s may r esol ve 

ambi gui t i es i n f avor  of  t he i nsur ed.   Kat zenber g v.  Fi r st  For t i s 

Li f e I ns.  Co. ,  500 F.  Supp.  2d 177,  193- 94 ( E. D. N. Y.  2007) .    

¶72 Fur t her mor e,  t he r ul e of  cont r a pr of er ent um t hat  was 

ment i oned i n Pi t cher  pr ovi des t hat  when one par t y dr af t ed t he 

document ,  any ambi gui t i es i n t he document  ar e r esol ved agai nst  

t he dr af t er .   Nel son,  421 F.  Supp.  2d at  572.   However ,  when t he 

admi ni st r at or  has t he power  t o i nt er pr et  t he pol i cy,  t he r ul e of  

cont r a pr of er ent um i s i nappl i cabl e because t hat  gr ant  of  power  

t o t he admi ni st r at or  per mi t s t he admi ni st r at or ,  not  t he cour t ,  

t o i nt er pr et  any ambi guous pol i cy t er ms.   Hal pi n,  962 F. 2d at  

688;  Nel son,  421 F.  Supp.  2d at  572.  

¶73 Havi ng est abl i shed t hat  we must  appl y t he ar bi t r ar y 

and capr i c i ous st andar d t o Touchpoi nt ' s deci s i on denyi ng 

benef i t s,  I  shal l  appl y t hat  st andar d.   Touchpoi nt  i nt er pr et ed 

t he f ol l owi ng f act s and t he wor ds i n t he pol i cy t o come t o i t s 

                                                                                                                                                             
When we appl y t he ERI SA f r amewor k f or  anal ysi s t o t he 

c i r cumst ances pr esent ed by t he Summer s'  c l ai m,  t he f i r st  
quest i on i s:   Does t he pol i cy gi ve t he pl an admi ni st r at or  t he 
power  t o i nt er pr et  t he pol i cy?  Choi ce " A"  i s yes and choi ce " B"  
i s no.   The maj or i t y opi ni on cor r ect l y sel ect s " A"  ( t he pl an 
admi ni st r at or  has t he power  t o i nt er pr et  t he pol i cy) .   Maj or i t y  
op. ,  ¶17.   Sel ect i ng choi ce " A"  r esul t s i n a st andar d of  r evi ew 
t hat  r equi r es a cour t  t o af f i r m Touchpoi nt ' s i nt er pr et at i on of  
t he pol i cy,  i f  i t  i s  r easonabl e.   I t  i s  onl y when choi ce " B"  i s 
sel ect ed as t he answer  t o t he f i r st  quest i on ( i . e. ,  t he pl an 
admi ni st r at or  does not  have t he power  t o i nt er pr et  t he pol i cy)  
t hat  a cour t  may r evi ew t he pl an admi ni st r at or ' s deci s i on de 
novo and i n t hat  pr ocess i nt er pr et  t he pol i cy i t sel f .   The 
maj or i t y opi ni on er r s because i t  i nt er pr et s t he pol i cy i t sel f ,  
when t hat  choi ce i s not  avai l abl e t o i t  i n an ERI SA anal ysi s,  
because t he pl an admi ni st r at or  has t he power  t o i nt er pr et  t he 
pol i cy.  
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concl usi on t hat  t he t r eat ment  t hat  Par ker  r ecei ved was 

" exper i ment al "  as t hat  t er m i s def i ned i n t he pol i cy.   Fi r st ,  

t her e i s no di sput e t hat  t he t r eat ment  i s t he subj ect  of  an 

ongoi ng Phase I I  c l i ni cal  t r i al .   Second,  t he pol i cy def i nes 

" exper i ment al "  as:  

EXPERI MENTAL/ I NVESTI GATI ONAL means any ser vi ce,  
suppl y,  dr ug,  devi ce,  t r eat ment ,  or  pr ocedur e t hat  
Touchpoi nt  Heal t h Pl an' s Medi cal  Di r ect or  det er mi nes:  

.  .  .  .  

 3.  I s t he subj ect  of  an on- goi ng Phase I  or  I I  
c l i ni cal  t r i al ,  or  f ur ni shed i n connect i on wi t h 
medi cal  or  ot her  r esear ch t o det er mi ne i t s maxi mum 
t ol er at ed dose,  i t s t oxi c i t y,  i t s  saf et y,  or  i t s  
ef f i cacy[ . ]  

¶74 The pol i cy def i nes t he t er m,  " exper i ment al , "  i n 

r el at i on t o a " ser vi ce,  suppl y,  dr ug,  devi ce,  t r eat ment ,  or  

pr ocedur e. "   I t  does not  l i mi t  t he def i ni t i on by addi ng t hat  t he 

per son seeki ng benef i t s must  al so be r ecei v i ng such " ser vi ce,  

suppl y,  dr ug,  devi ce,  t r eat ment ,  or  pr ocedur e"  as a par t i c i pant  

i n a Phase I  or  I I  c l i ni cal  t r i al .   However ,  t he maj or i t y 

opi ni on i mpl i es t hat  such a l i mi t at i on i s a possi bl e 

i nt er pr et at i on of  t he def i ni t i on of  " exper i ment al . " 15   

¶75 Touchpoi nt ' s i nt er pr et at i on of  t he pol i cy r el i ed on 

t he pl ai n l anguage of  t he pol i cy whi ch expr essl y def i nes 

" exper i ment al . "   The ext er nal  r evi ew,  conduct ed by t he Medi cal  

Revi ew I nst i t ut e,  al so concl uded t hat  t he t r eat ment  sought  met  

t he pol i cy ' s def i ni t i on of  " exper i ment al . "   I  see not hi ng i n t he 

wor ds def i ni ng " exper i ment al "  t hat  cr eat es an ambi gui t y.   

                                                 
15 I d. ,  ¶30.  
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However ,  even i f  t he pol i cy t er ms coul d be i nt er pr et ed as t he 

maj or i t y opi ni on suggest s,  t hat  possi bi l i t y  does not  cause 

Touchpoi nt ' s i nt er pr et at i on t o be " unr easonabl e. "   And,  i t  i s  

onl y unr easonabl e i nt er pr et at i ons t hat  ar e ar bi t r ar y and 

capr i c i ous.   Fi r est one,  489 U. S.  at  111;  Johnson v.  Di st .  2 

Mar i ne Eng' r s Benef i c i al  Ass' n- Associ at ed Mar .  Of f i cer s,  Med.  

Pl an,  857 F. 2d 514,  516 ( 9t h Ci r .  1988) ;  Cook v.  Pensi on Pl an 

f or  Sal ar i ed Empl oyees of  Cycl ops Cor p. ,  801 F. 2d 865,  871 ( 6t h 

Ci r .  1986) .    

¶76 The maj or i t y opi ni on al so asser t s t hat  Touchpoi nt ' s 

deci s i on was ar bi t r ar y and capr i c i ous because " Touchpoi nt  was 

i nconsi st ent  i n i t s posi t i on on what  i t  woul d cover  under  t he 

t er ms of  t he pl an. " 16  However ,  t he " i nconsi st ent "  " posi t i on"  

t hat  t he maj or i t y opi ni on i dent i f i es i s not  an i nconsi st ent  

appl i cat i on of  t he pol i cy by t he pl an admi ni st r at or  t o s i mi l ar l y 

s i t uat ed appl i cant s f or  benef i t s,  whi ch i s r equi r ed bef or e a 

deci s i on may be hel d t o be ar bi t r ar y and capr i c i ous.   Vann v.  

Nat ' l  Rur al  El ec.  Coop.  Assoc.  Ret .  & Sec.  Pr ogr am,  978 F.  Supp.  

1025,  1043 ( M. D.  Al a.  1997) .    

¶77 As wi t h many t er ms t hat  have devel oped i n ERI SA 

l i t i gat i on,  an " i nconsi st ent  appl i cat i on"  i s a t er m of  ar t  t hat  

has a par t i cul ar i zed meani ng.   To det er mi ne whet her  a pl an 

admi ni st r at or  has r ender ed an ar bi t r ar y deci s i on t hr ough 

" i nconsi st ent  appl i cat i on"  of  a pol i cy,  cour t s i nvest i gat e 

" whet her  t he chal l enged i nt er pr et at i on [ of  t he pol i cy]  has been 

uni f or ml y appl i ed i n s i mi l ar  s i t uat i ons. "   DeAngel i s v.  War ner  

                                                 
16 I d. ,  ¶33.  



No.   2005AP2643. pdr  

 

15 
 

Lamber t  Co. ,  641 F.  Supp.  467,  470 ( S. D. N. Y.  1986)  ( c i t i ng 

Dent on v.  Fi r st  Nat ' l  Bank,  765 F. 2d 1295,  1304 ( 5t h Ci r .  1985) ;  

Ander son v.  Ci ba- Gei gy Cor p. ,  759 F. 2d 1518,  1522 ( 11t h Ci r .  

1985) ;  Mol yneux v.  Ar t hur  Gui nness & Sons,  P. L. C. ,  616 F.  Supp.  

240,  246 ( S. D. N. Y.  1985) ) .    

¶78 The maj or i t y opi ni on does not  i dent i f y t he pl an 

admi ni st r at or ' s appl i cat i on of  t he Touchpoi nt  pol i cy t o any 

ot her  per son,  l et  al one t o one who i s s i mi l ar l y s i t uat ed.   

I nst ead,  t he maj or i t y opi ni on at t empt s t o r ecast  bot h t he 

st at ement  by Touchpoi nt ' s at t or ney about  how he woul d i nt er pr et  

t he pol i cy and deposi t i on t est i mony of  Dr .  Ronal d Har ms,  

Touchpoi nt ' s Medi cal  Di r ect or ,  about  t he di f f er i ng t ypes of  

chemot her apy t hat  may or  may not  come wi t hi n t he pol i cy as 

i nconsi st enci es t hat  i ndi cat e t he deni al  of  benef i t s t o t he 

Summer s was an ar bi t r ar y deci s i on. 17  However ,  t he maj or i t y 

opi ni on' s asser t i on t hat  " Touchpoi nt  mai nt ai ned an ar bi t r ar y and 

capr i c i ous r eadi ng of  i t s  own exper i ment al  excl usi on" 18 i s 

i nsuf f i c i ent ,  as a mat t er  of  l aw,  t o suppor t  t he asser t i on t hat  

Touchpoi nt ' s deni al  of  benef i t s t o t he Summer s was ar bi t r ar y and 

capr i c i ous.    

¶79 To pr evai l  on t he t heor y of  i nconsi st ent  pol i cy 

appl i cat i on,  t he Summer s wer e r equi r ed t o pr esent  some evi dence 

t hat  t he pl an admi ni st r at or  gr ant ed benef i t s t o ot her  per sons 

si mi l ar l y s i t uat ed t o t hem.   See DeAngel i s,  641 F.  Supp.  at  470.  

                                                 
17 I d. ,  ¶¶34- 35.  

18 I d. ,  ¶35.  
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The r ecor d and t he maj or i t y opi ni on ar e s i l ent  i n r egar d t o any 

such appl i cant  f or ,  or  awar d of ,  benef i t s.  

¶80 I n sum,  under  f eder al  pr ecedent ,  we must  af f i r m 

Touchpoi nt ' s i nt er pr et at i on of  t he pol i cy pr ovi s i ons t hat  l ed t o 

i t s deci s i on t o deny benef i t s  f or  t he hi gh- dose chemot her apy 

wi t h st em- cel l  r escue because Touchpoi nt ' s i nt er pr et at i on of  t he 

pol i cy i s r easonabl e.   

 3.  Not i ce of  deni al  

¶81 On November  19,  2002,  Touchpoi nt  deni ed benef i t s f or  

Par ker ' s t r eat ment  wi t h hi gh- dose chemot her apy and st em- cel l  

r escue because i t  was not  a cover ed ser vi ce under  t he pol i cy.   

Touchpoi nt ' s not i ce of  deni al  pr ovi ded i n par t :  

Touchpoi nt  Heal t h Pl an r ecei ved a r equest  on 
Par ker ' s behal f  f r om Dr .  Di ane Puccet t i  t o consi der  
cover age f or  Phase I I  St udy of  Two Al t er nat i ve 
I nt ensi ve I nduct i on Chemot her apy Regi mens Fol l owed by 
Consol i dat i on Wi t h Myel oabl at i ve Chemot her apy and 
Aut ol ogous St em Cel l  Rescue.   The r equest  was r evi ewed 
and i t  was det er mi ned t hat  t hi s i s EXPERI MENTAL and an 
excl usi on of  cover age as st at ed i n your  CERTI FI CATE OF 
COVERAGE.    

Touchpoi nt  deni ed cover age f or  t he t r eat ment  f or  whi ch t he 

Summer s sought  bot h pr i or  and subsequent  appr oval .   Touchpoi nt ' s  

deci s i on was not  a t er mi nat i on of  benef i t s.    

¶82 When t her e i s a t er mi nat i on of  benef i t s,  a cour t  may 

r ei nst at e benef i t s pendi ng a f ul l  r evi ew by t he pl an 

admi ni st r at or  of  t he t er mi nat i on deci s i on.   Hal pi n,  962 F. 2d at  

697.   When t her e i s a deni al  of  benef i t s and t he admi ni st r at or ' s  

not i f i cat i on of  t he r easons f or  i t s deci s i on i s def i c i ent ,  t he 

r emedy i s t o r emand t he mat t er  t o t he admi ni st r at or  f or  anot her  

r evi ew of  t he r equest  f or  payment .   Qui nn v.  Bl ue Cr oss & Bl ue 
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Shi el d Ass' n,  161 F. 3d 472,  477- 78 ( 7t h Ci r .  1998) ;  Hal pi n,  962 

F. 2d at  689 ( c i t i ng Wol f e v.  J. C.  Penney Co. ,  710 F. 2d 388,  392 

( 7t h Ci r .  1983) ) .    

¶83 Not i ce of  deni al  of  benef i t s i s r equi r ed under  29 

U. S. C.  § 1133,  whi ch pr ovi des:  

I n accor dance wi t h r egul at i ons of  t he Secr et ar y,  ever y 
empl oyee benef i t  pl an shal l —— 

 ( 1)  pr ovi de adequat e not i ce i n wr i t i ng t o any 
par t i c i pant  or  benef i c i ar y whose cl ai m f or  benef i t s 
under  t he pl an has been deni ed,  set t i ng f or t h t he 
speci f i c  r easons f or  such deni al ,  wr i t t en i n a manner  
cal cul at ed t o be under st ood by t he par t i c i pant ,  and 

 ( 2)  af f or d a r easonabl e oppor t uni t y t o any 
par t i c i pant  whose cl ai m f or  benef i t s has been deni ed 
f or  a f ul l  and f ai r  r evi ew by t he appr opr i at e named 
f i duci ar y of  t he deci s i on denyi ng t he cl ai m.        

Feder al  r egul at i ons pr omul gat ed by t he Secr et ar y t hat  r el at e t o 

not i ce pr ovi de i n r el evant  par t :  

The not i f i cat i on shal l  set  f or t h,  i n a manner  
cal cul at ed t o be under st ood by t he c l ai mant —— 

 ( i )  The speci f i c  r eason or  r easons f or  t he 
adver se det er mi nat i on;  

 ( i i )  Ref er ence t o t he speci f i c  pl an 
pr ovi s i ons on whi ch t he det er mi nat i on i s based;  

.  .  .  .  

 ( i v)  A descr i pt i on of  t he pl an' s r evi ew 
pr ocedur es and t he t i me l i mi t s  appl i cabl e t o such 
pr ocedur es[ . ]  

29 C. F. R.  § 2560. 503- 1( g) ( 1) .    

¶84 " Subst ant i al  compl i ance [ wi t h t he appl i cabl e 

r egul at i ons]  i s  suf f i c i ent "  t o f ul f i l l  Touchpoi nt ' s not i f i cat i on 

obl i gat i on under  ERI SA.   Schnei der  v.  Sent r y Gr oup Long Ter m 
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Di sabi l i t y  Pl an,  422 F. 3d 621,  627 ( 7t h Ci r .  2005)  ( quot i ng 

Hal pi n,  962 F. 2d at  690) .   Subst ant i al  compl i ance i s suf f i c i ent  

and t echni cal  compl i ance i s unnecessar y because t he pur pose of  

29 U. S. C.  § 1133 and 29 C. F. R.  § 2560. 503- 1( g)  i s t o af f or d t he 

benef i c i ar y an expl anat i on suf f i c i ent l y adequat e t o enabl e hi m 

t o mount  an ef f ect i ve appeal ,  i f  he seeks r evi ew of  t he deni al  

of  benef i t s.   I d.  at  627- 28.   Al l  t hat  i s  r equi r ed i s a 

" suf f i c i ent  expl anat i on t o enabl e"  t he c l ai mant  " t o f or mul at e 

hi s f ur t her  chal l enge t o t he deni al . "   Gal l o v.  Amoco Cor p. ,  102 

F. 3d 918,  923 ( 7t h Ci r .  1996) .   

¶85 Ther ef or e,  t he quest i on we must  ask i n r egar d t o t he 

not i ce of  deni al  t hat  Touchpoi nt  pr ovi ded t o t he Summer s i s:   

Wer e t he Summer s " suppl i ed wi t h a st at ement  of  r easons t hat ,  

under  t he c i r cumst ances of  t he case,  per mi t t ed a suf f i c i ent l y 
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cl ear  under st andi ng of  t he admi ni st r at or ' s posi t i on t o per mi t  

ef f ect i ve r evi ew. "   Schnei der ,  422 F. 3d at  628. 19   

¶86 The Summer s sought  pr i or  aut hor i zat i on f or  t he 

t r eat ment  of  hi gh- dose chemot her apy wi t h st em- cel l  r escue t hat  

was deni ed f or  t he f i r st  t i me on November  19,  2002.   Touchpoi nt  

expl ai ned t hat  t he t r eat ment  f or  whi ch t he Summer s sought  pr i or  

aut hor i zat i on " f al l s  i nt o a Phase I I  c l i ni cal  t r i al " ;  

" exper i ment al "  i s  def i ned i n t he pol i cy as i ncl udi ng t r eat ment s 

subj ect  t o an ongoi ng Phase I  or  I I  c l i ni cal  t r i al ;  and 

exper i ment al  t r eat ment s ar e excl uded f r om cover age.   The 

November  19 l et t er  c i t ed t he pages of  t he Cer t i f i cat e of  

Cover age cont ai ni ng t he excl usi ons f r om cover age and t he 

def i ni t i on f or  " exper i ment al . "   I t  expl ai ned t he appeal s  

                                                 
19 The maj or i t y opi ni on ci t es Schnei der  v.  Sent r y Gr oup Long 

Ter m Di sabi l i t y  Pl an,  422 F. 3d 621 ( 7t h Ci r .  2005) ,  as suppor t  
f or  an awar d of  benef i t s.   Maj or i t y op. ,  ¶26.   The maj or i t y ' s 
r el i ance on Schnei der  i s mi spl aced f or  at  l east  t wo r easons:   
Fi r st ,  t he pl an admi ni st r at or  i n Schnei der  gave no r eason f or  
i t s " concl usi on t hat  [ Schnei der ]  was no l onger  di sabl ed[ ;  
t her ef or e, ]  she coul d har dl y seek r evi ew of  t hat  concl usi on. "   
Schnei der ,  422 F. 3d at  628.   By cont r ast ,  Touchpoi nt  expl ai ned 
t hat  because t he t r eat ment  was t he subj ect  of  an ongoi ng Phase I  
or  I I  c l i ni cal  t r i al ,  i t  met  t he def i ni t i on of  " exper i ment al "  
under  t he pol i cy ,  and exper i ment al  t r eat ment s ar e not  cover ed.   
Second,  Schnei der  i nvol ved t he t er mi nat i on of  benef i t s.   When an 
ERI SA pr ocedur al  deci s i on i s er r oneousl y made,  cour t s r ei nst at e 
t he st at us quo.   Hacket t  v.  Xer ox Cor p.  Long- Ter m Di sabi l i t y  
I ncome Pl an,  315 F. 3d 771,  776 ( 7t h Ci r .  2003) .   The st at us quo 
f or  er r oneous t er mi nat i on i s t o r ei nst at e benef i t s.   I d.   By 
cont r ast ,  i f  benef i t s wer e deni ed due t o a pr ocedur al  er r or ,  t he 
cor r ect  pr ocedur e i s t o " r emand[ ]  t o t he admi ni st r at or  f or  a new 
hear i ng. "   Schnei der ,  422 F. 3d at  629 ( c i t i ng Wol f e v.  J. C.  
Penney Co. ,  710 F. 2d 388,  393- 94 ( 7t h Ci r .  1983) .   The Summer s 
wer e deni ed benef i t s.  



No.   2005AP2643. pdr  

 

20 
 

pr ocedur e,  as wel l  as t he Summer s'  oppor t uni t y f or  an ext er nal  

r evi ew.    

¶87 The Summer s chose an ext er nal  r evi ew.   On November  25,  

2002,  t he Medi cal  Revi ew I nst i t ut e,  t he ext er nal  r evi ew body,  

al so concl uded t hat  t he t r eat ment  was not  cover ed under  t he 

pol i cy because i t  was exper i ment al .   The Summer s r e- submi t t ed 

t hei r  c l ai m t o Touchpoi nt  f or  t he same t r eat ment  af t er  Par ker  

had r ecei ved i t .   On December  12,  2002,  Touchpoi nt  agai n deni ed 

t he cl ai m because i t  was a r equest  f or  " cycl e t wo of  t he Phase 

I I  c l i ni cal  t r i al  f or  t r eat ment  of  anapl ast i c ependymoma. "   

Ther ef or e,  bet ween November  19,  2002 and December  12,  2002,  t he 

Summer s r ecei ved t hr ee not i ces t hat  t hei r  c l ai m f or  hi gh- dose 

chemot her apy wi t h st em- cel l  r escue was not  a cover ed ser vi ce 

under  t hei r  pol i cy because i t  was def i ned as " exper i ment al "  by 

t he pol i cy.    

¶88 Al l  t hr ee not i ces must  be r ead t oget her  when 

det er mi ni ng whet her  Touchpoi nt  subst ant i al l y  compl i ed wi t h i t s 

not i ce obl i gat i ons under  f eder al  l aw because t he not i ces appl i ed 

t o t he same t r eat ment  and al l  wer e r ecei ved wi t hi n one mont h' s 

t i me.    

¶89 Fur t her mor e,  t he Summer s have never  asser t ed t hat  t hey 

di d not  under st and Touchpoi nt ' s r eason f or  denyi ng t hei r  c l ai m 

f or  cover age.   The compl ai nt  t hey f i l ed t o commence t hi s act i on 

demonst r at es t hat  t hey under st ood why t hei r  c l ai m was deni ed.   

The compl ai nt  asser t s t hat  t he r equest ed t r eat ment  i s t he 

subj ect  of  a Phase I I  st udy at  New Yor k Uni ver si t y Medi cal  

Cent er .   Compl ai nt ,  ¶9.   The Summer s under st ood t hat  t hei r  c l ai m 
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was deni ed because t he t r eat ment  f el l  wi t hi n a Phase I I  c l i ni cal  

t r i al  and was t her ef or e exper i ment al  and excl uded under  t he 

t er ms of  t he pol i cy.   Compl ai nt ,  ¶11.   Accor di ngl y,  I  must  

concl ude t hat  t he pur pose of  29 U. S. C.  § 1133 and 29 C. F. R.  

§ 2560. 503- 1( g)  was f ul f i l l ed.    

¶90 The basi s f or  t he Summer s'  c l ai m seems t o be t hat  

because t hei r  pedi at r i c oncol ogi st  r ecommended hi gh- dose 

chemot her apy wi t h st em- cel l  r escue as t he best  of  t he avai l abl e 

t r eat ment s f or  Par ker ,  t hat  t r eat ment  shoul d be cover ed by t hei r  

pol i cy.   Compl ai nt ,  ¶10.   However ,  a f ai t hf ul  appl i cat i on of  t he 

l aw t o t he heal t hcar e pol i cy does not  per mi t  t he conf er r al  of  

benef i t s f or  t hat  r eason.   Rat her ,  t he t er ms of  t he pol i cy must  

be f ol l owed.   Egel hof f ,  532 U. S.  at  147.   Because t he Summer s 

have a suf f i c i ent l y c l ear  under st andi ng of  Touchpoi nt ' s r eason 

f or  t he deni al  of  benef i t s t o per mi t  an ef f ect i ve r evi ew,  I  

concl ude t hat  Touchpoi nt  subst ant i al l y  compl i ed wi t h t he not i ce 

r equi r ement s under  f eder al  l aw.     

¶91 Not wi t hst andi ng t he evi dence of  t he Summer s'  

under st andi ng of  t he r eason Touchpoi nt  deni ed cover age,  t he 

maj or i t y opi ni on concl udes t hat  Touchpoi nt ' s not i ce was 

i nsuf f i c i ent . 20  I t  t hen seeks a way t o base payment  f or  Par ker ' s 

t r eat ment  on t hat  per cei ved def i c i ency. 21  I t  r el i es heavi l y on 

Evans v.  W. E. A.  I nsur ance Tr ust ,  122 Wi s.  2d 1,  361 N. W. 2d 630 

( 1985) .  

                                                 
20 Maj or i t y op. ,  ¶25.  

21 I d. ,  ¶¶43- 48.  
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¶92 Evans i nvol ved t he appl i cat i on of  " gui del i nes"  t hat  a 

c l ai ms manager  cr eat ed t o eval uat e c l ai ms f or  benef i t s f or  

gast r i c bypass sur ger y.   I d.  at  7.   The cl ai m f or  benef i t s was 

deni ed based on t he gui del i nes.   I d.  at  12- 13.   We concl uded 

t hat  t he deni al  of  benef i t s was ar bi t r ar y and capr i c i ous because 

t he gui del i nes " i mpose[ d]  a st andar d f or  payment  of  benef i t s  

t hat  i s  not  r equi r ed by t he basi c pl an,  but  r at her  i s i mposed by 

an admi ni st r at i ve gl oss. "   I d.  at  15- 16.   Evans has no 

appl i cat i on t o t he case at  hand because Touchpoi nt  i nt er pr et ed 

t he wor ds of  t he pol i cy,  not  " gui del i nes"  t hat  wer e i nconsi st ent  

wi t h t he pol i cy,  as t he c l ai ms manager  di d i n Evans.  

¶93 The maj or i t y opi ni on agr ees t hat  Touchpoi nt  has t he 

power  t o i nt er pr et  t he pol i cy. 22  However ,  af t er  c i t i ng 

appr opr i at e f eder al  case l aw t hat  suppor t s t hi s concl usi on,  t he 

maj or i t y opi ni on r ecast s t he pol i cy as a t er mi nat i on of  

benef i t s:   " The pol i cy gr ant s Touchpoi nt ' s medi cal  di r ect or  t he 

di scr et i on t o t er mi nat e cover age i f  t r eat ment s ar e exper i ment al  

or  i nvest i gat i onal . " 23  The maj or i t y opi ni on r ecast s t he power  

Touchpoi nt  was gr ant ed under  t he pol i cy as t he power  t o 

" t er mi nat e"  cover age so t hat  l at er  i t  can asser t ,  " t he 

appr opr i at e i ssue i n t hi s case i s whet her  Touchpoi nt ' s 

t er mi nat i on of  benef i t s was ar bi t r ar y and capr i c i ous. " 24   

¶94 Touchpoi nt  di d not  " t er mi nat e"  payment s f or  hi gh- dose 

chemot her apy and st em- cel l  r escue.   No payment s have ever  been 

                                                 
22 I d. ,  ¶17.    

23 I d.  ( emphasi s added) .  

24 I d.  
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made.   I nst ead,  Touchpoi nt  deni ed payment  f or  hi gh- dose 

chemot her apy and st em- cel l  r escue because t hat  t r eat ment  was not  

a cover ed ser vi ce under  t he pol i cy.   The Summer s'  compl ai nt  

c l ear l y shows t hat  t hey under st ood t hei r  c l ai m was deni ed:  

Def endant  sent  a l et t er  t o pl ai nt i f f s denyi ng cover age 
f or  Par ker ' s par t i c i pat i on i n Dr .  Fi ndl ay' s st udy as 
pr oposed by Dr .  Puccet t i  on t he gr ounds t hat  " t he 
r equest  [ f el l ]  i nt o a Phase I I  c l i ni cal  t r i al , "  and 
was t her ef or e " exper i ment al "  and excl uded under  t he 
t er ms and pr ovi s i ons of  t he pol i cy ' s Cer t i f i cat e of  
Cover age.  

Compl ai nt ,  ¶11 ( emphasi s added) .  

¶95 Under  f eder al  l aw,  Touchpoi nt  i s  pr ohi bi t ed f r om 

payi ng f or  ser vi ces unl ess t he ser vi ces ar e cover ed under  t he 

pol i cy.   Egel hof f ,  532 U. S.  at  147.   The pol i cy does not  per mi t  

payment  f or  t r eat ment s t hat  ar e t he subj ect  of  a Phase I  or  I I  

c l i ni cal  t r i al .   Ther e i s no di sput e t hat  t he t r eat ment  Par ker  

r ecei ved i s t he subj ect  of  a Phase I  or  I I  c l i ni cal  t r i al .   

Ther ef or e,  Touchpoi nt  coul d not  " t er mi nat e"  what  i t  coul d not  

have awar ded i n t he f i r st  i nst ance.   I d.   St at ed ot her wi se,  

Touchpoi nt  i s  not  f r ee t o pay f or  any ser vi ce t hat  i s r equest ed 

by a par t i c i pant  or  or der ed by a physi c i an.   I t  has t he power  t o 

pay f or  onl y t hose ser vi ces t hat  ar e cover ed by t he pol i cy.   I d.  

¶96 I n my vi ew,  t he maj or i t y opi ni on r ecast s Touchpoi nt ' s  

deni al  of  benef i t s i nt o a " t er mi nat i on"  of  benef i t s because i t  

chose t o or der  payment  f or  t he t r eat ment  t hat  Par ker  r ecei ved.   

St at ed ot her wi se,  i f  t he maj or i t y opi ni on acknowl edged t hat  

Touchpoi nt ' s deci s i on was a deni al  of  benef i t s,  i t  woul d have t o 

expl ai n how a t r eat ment  t hat  i s  i ndi sput abl y t he subj ect  of  a 
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Phase I  or  I I  c l i ni cal  t r i al  i s  a cover ed ser vi ce,  bef or e 

payment  f or  t hat  t r eat ment  coul d be or der ed. 25   

I I I .   CONCLUSI ON 

¶97 I  concl ude t hat ,  because Touchpoi nt  has t he power  t o 

i nt er pr et  and appl y t he pol i cy,  we ar e r equi r ed t o uphol d t he 

pl an admi ni st r at or ' s i nt er pr et at i on and appl i cat i on of  t he 

pol i cy i f  i t  i s  r easonabl e.   Fi r est one,  489 U. S.  at  111.   

Touchpoi nt  deci ded t hat  t he t r eat ment  f or  whi ch benef i t s wer e 

sought  i s def i ned as an " exper i ment al "  t r eat ment  i n t he pol i cy 

and t hat  " exper i ment al "  t r eat ment s ar e excl uded f r om cover age 

under  t he pol i cy.   Thi s i s a r easonabl e i nt er pr et at i on of  t he 

pol i cy;  and t her ef or e,  i t  i s  not  ar bi t r ar y and capr i c i ous.   I  

al so concl ude t hat  t he not i ce of  deni al  of  c l ai m subst ant i al l y  

compl i ed wi t h t he not i ce r equi r ement s of  29 U. S. C.  § 1133 and 29 

C. F. R.  § 2560. 503- 1( g) .    

¶98 Accor di ngl y,  I  woul d r ever se t he cour t  of  appeal s and 

r emand t he case t o t he c i r cui t  cour t  t o di smi ss t he Summer s'  

compl ai nt  on t he mer i t s.   Ther ef or e,  I  r espect f ul l y di ssent  f r om 

t he maj or i t y opi ni on.  

¶99 I  am aut hor i zed t o st at e t hat  Just i ce ANNETTE 

KI NGSLAND ZI EGLER j oi ns t hi s di ssent .  

 

 

                                                 
25 I d.  at  ¶¶42- 43.  
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