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No. 2005AP2643
(L.C. No. 2003CV1113)

STATE OF W SCONSI N ) I N SUPREME COURT

Kevin Summers and Amy Sunmer s,

FI LED
Plaintiffs-Appellants
v MAY 28, 2008
Touchpoint Health Plan, Inc. a eDrakVioC:‘ Féupsrcehn?enkgurt

Def endant - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirmed and

r emanded.

11 N. PATRI CK CROCKS, J. This is a review of a
publ i shed decision of the court of appeals,® reversing in part
and remanding for further proceedings a judgnent of the Circuit
Court for Qutagam e County, Judge Dee R Dyer, presiding.

12 Petitioner, Touchpoint Health Plan, Inc. (Touchpoint),
seeks review of a published decision of the court of appeals,

which reversed the circuit court's grant of sunmary judgnent in

! Summers v. Touchpoint Health Plan, Inc., 2006 W App 217,

296 Ws. 2d 566, 723 N.W2d 784.
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favor of Touchpoint. The court of appeals remanded the case to
the circuit court with an instruction to order the reinstatenent
of benefits as of the date that the benefits were term nated.
The circuit court had upheld Touchpoint in its decision to
termnate the health insurance benefits of Parker Sumers
(Parker), the mnor son of Kevin and Any Sumers (the Summers),
in regard to Parker's treatnents for anaplastic ependynona.
This <case involves this court's authority wunder 29 U S C
§ 1132(a)(1)(B)-(e)(1) (2000)% to review clainms arising from an
Enpl oyee Retirenent |Inconme Security Act (ERI SA) governed plan
for the recovery of benefits due wunder such a plan, the
enforcement of rights under the ternms of such a plan, or the
clarification of rights to future benefits under such a plan.

See Evans v. WE A Ins. Trust, 122 Ws. 2d 1, 5, 361 N.W2d 630

(1985). The case also involves 29 U S C § 1133 and 29 C. F. R
§ 2560-503-1 (2002)3.

13 There are two principal issues upon review 1) Whether
the termnation decision itself, which denied the resubmtted
request for benefits under an ERI SA-governed plan, as well as

the termnation letter, were both arbitrary and caprici ous when,

2 ANl references to the United States Code are to the 2000
version, as updated to the relevant dates of Cctober to Decenber
2002, unl ess ot herw se not ed.

3 All references to the Code of Federal Regulations are to
the 2002 version, as updated to the relevant dates of Cctober to
Decenber 2002, unl ess ot herw se noted.
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as here, the ternmination letter® allegedly did not adequately set
forth the reasons for the termnation?;, and 2) If so, what is
t he appropriate renmedy?

14 We affirm the decision of the court of appeals. e
hold that the termnation decision itself was arbitrary and
caprici ous because Touchpoint's interpretations of the plan were
I nconsi stent. W also are satisfied that Touchpoint's decision
was arbitrary and capricious because Touchpoint's term nation of
benefits decision was nade despite the external review agency's
finding that the requested treatnent nmet the standard of care
and was nedically necessary, and despite the external review
agency recomrendi ng approval for the treatnent. W further hold
that the second termnation letter of Decenber 12, 2002, was
arbitrary and capricious, because it did not provide a
sufficient and adequate explanation of the reasons for
Touchpoint's termnation of benefits. As a result, the Sumrers
were not provided with the opportunity for a full and fair
review of the termnation, which is required by 29 U S. C § 1133
and 29 C.F.R § 2560-503-1.

15 Lastly, we hold that, given the inconsistent
interpretations of the plan by Touchpoint, as well as the

anbi guous policy provisions concerning participation in a

“Wiile the case law often uses the termnology "denial
letter” regardless of whether the letter was in an initial
deni al of benefits case or in a termnation of benefits case, we
wWill use the termnology "termnation letter"” given that we hold
this was a termnation of benefits case, not an initial denial
of benefits case.
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clinical trial, the appropriate renedy for the termnation of
benefits in this case is the reinstatenent of benefits forward
fromthe date that the benefits were term nated.
I
16 Kevin Summers was enployed by and received health

benefits for his famly through Kinberly dark Corporation

(Kimberly dark). Kinberly dark had contracted wth
Touchpoi nt, a health care nmaintenance organization, to
admnister its health benefits plan. This case involves the

guestion of whether benefits for high-dose chenotherapy wth
stemcell rescue were due under the provisions of that health
benefits plan.

17 In COctober 2002 the Summers' son, Par ker, was
di agnosed as having a cancerous brain tunmor known as an
anapl astic ependynonma, which is a rare form of chil dhood cancer.
Parker's doctor referred him to the University of Wsconsin
Hospital for surgery to renove his tunor, which Touchpoint
approved. Touchpoint paid for the surgery and foll ow up care.

18 After the surgery, Parker's surgeon referred himto a
pedi atric oncologist, Dr. D ane Puccetti (Dr. Puccetti), for
ongoi ng cancer treatnent. Such followup treatnent was
necessary after surgery to prevent the progression of his

di sease and, therefore, to increase his chances of surviving.

Dr. Puccetti weighed three treatnment options for Parker:
observati on, chenot her apy wth radi ation, and hi gh- dose
chenot herapy with stemcell rescue. After weighing all three

options, Dr. Puccetti decided that high-dose chenotherapy wth
4
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stemcell rescue would be Parker's best option, because it had a
hi gher cure rate than conventional chenotherapy. As a result,
Dr. Puccetti sought to have Parker enrolled in a clinical tria
that included this specialized chenotherapy, which a doctor at
the New York University Medical School was conducti ng.

19 The Summers sought coverage from Touchpoint for the
ongoing cancer treatnment that was recommended. Touchpoi nt
term nated coverage for such cancer treatnment, because of the
exclusion of experinental and investigational procedures in
Kinberly Cark's plan with Touchpoint. Specifically, the plan
excluded any "service, supply, drug, device, treatnent, or
procedure” that Touchpoint's nedical director determ ned was
"the subject of an on-going Phase | or Il clinical trial" or was
"furnished in connection with nedical or other research to
determine its maxinmum tol erated dose, its toxicity, its safety,
or its efficacy . "

10 After the reconmended cancer treatnment was terninated,?®
the Summers took Parker to see Dr. Kelly Miloney at the
Children's Hospital of Wsconsin. Dr. Maloney recomrended

chenot herapy and radiation as a course of treatnent, which the

®> The dissent takes issue with our determnation that what
occurred here was a "'termnation' of benefits, rather than
acknow edgi ng that benefits were '"denied.'" Dissent, Y57. Make
no m stake, when Parker's parents and his doctor were inforned
t hat what was recommended for the ongoing cancer treatnent would
not be allowed, that was a term nation of the benefits for the
foll owup treatnent. Benefits had been previously provided for
the cancer surgery and for followup care thereafter. Such
benefits were then term nated.
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Summers rejected because of the risks to a young child
associated wth radi ation.

11 On Novenber 20, 2002, the Sumers requested that
Touchpoint submt its termnation of benefits to an independent
review organi zation for an expedited review under the terns of
Kinberly dark’s plan. On Novenber 25, 2002, while determ ning
that the recommended cancer treatnment was within the standard of
care and medi cal |y necessary, t he i ndependent revi ew
organi zati on upheld Touchpoint's term nation of benefits because
it concluded that, "[b]Jased on the policy |anguage submtted,
the proposed therapy neets the criteria of experinental.”

12 Touchpoint's external review agency, despite upholding

Touchpoint's termnation of Dbenefits, stated, "Although the
proposed treatnment would fall under the policy |anguage as
experinmental /investigational, | would reconmmend approving the

proposed therapy as it would be one of the standard approaches
for three-year-old children with this disorder. . . . There is
no alternative with superior or proven results and is therefore,
medi cal |y necessary." Furthernore, the review agency stated,
"All patients with this disorder are standardly enrolled in
clinical trials and all mature trials are phase I1I.
[ T]he standard of care for patients with this disorder is to
enroll patients into the best phase Il trials available that are
buil ding on the success of previous phase Il trials. That is
the case for this patient.”

13 After learning about the results of the independent
review, Dr. Puccetti suggested renoving Parker from the clinical

6
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trial, but giving him the sane cancer treatnent. Dr. Puccett
submtted another request for the treatnent's coverage that
noted the treatnment would now not be a part of any clinical
trial. Once again, Touchpoint term nated coverage, and it
issued a letter on Decenber 12, 2002, that noted the decision
It is that |etter which has becone a focal point of this case.
114 Notwi thstanding Touchpoint's term nation of coverage,
Dr. Puccetti admnistered the treatnent to Parker. The Summers
then sued Touchpoint in OQutagame County Circuit Court to
attenpt to gain coverage for the treatnent. The circuit court
granted Touchpoint's summary judgnent notion, after determ ning
that the plan unanbi guously excluded coverage for any treatnents
that were the subject of Phase Il clinical trials, and that
Touchpoint's term nation was reasonable, because it was not in
di spute that the treatnent adm nistered was the subject of such
a Phase Il clinical trial. The court of appeals reversed the
circuit court's decision. It held that the Decenber 12, 2002
termnation letter was arbitrary and capricious, thus violating
29 U S.C § 1133, and the applicable regulations pronulgated
under that statute’'s authority. As a result, the court of
appeals remanded the case back to the «circuit court wth
instructions to reinstate benefits retroactively. Touchpoi nt

petitioned this court for a review of that decision.
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[
115 W begin with a discussion of our standards of review
W review a circuit court's grant or denial of summary judgnent
i ndependently of either the circuit court or the court of
appeal s, applying the sanme nethodology, but benefiting from

their analyses. AKG Real Estate, LLC v. Kosternman, 2006 W 106,

114, 296 Ws. 2d 1, 717 N w2d 835. Summary judgment is
appropriate if there are no genuine issues of material fact, and
the noving party is entitled to judgnent as a matter of |aw
Ws. Stat. § 802.08(2). Summary judgnent materials, including
pl eadi ngs, deposi tions, answer s to i nterrogatories, and
adm ssions on file are viewed in the light nost favorable to the

nonnovi ng party. Rai nbow Country Rentals v. Aneritech Publ'g,

2005 W 153, 913, 286 Ws. 2d 170, 706 N.W2d 95. 1In this case,
the material facts are not in dispute, which |eaves only

questions of law that we review de novo. 1325 N. Van Buren, LLC

v. T-3 Goup, Ltd., 2006 W 94, 9122, 293 Ws. 2d 410, 716 N.w2ad

822.

16 The notion for sunmary judgnent in this case also
presents a question of |law on how we review the term nation of
benefits under an ERI SA-governed plan. In cases involving the
termnation of benefits wunder an ERI SA-governed plan, courts

apply one of two standards of review Firestone Tire & Rubber

Co. v. Bruch, 489 U S. 101, 115 (1989). The default standard of

review for the termnation of benefits is de novo. | d. Under
the de novo standard, no deference is given to the plan
admnistrator's or fiduciary's termnation of benefits. ld. at

8
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113-15. However, if the plan reserves discretion to the plan

admnistrator or fiduciary, the termnation of Dbenefits is

reviewed under a discretionary standard. |d. at 115. Under the
di scretionary standard, the termnation of benefits wll not be
reversed unless it was arbitrary and capricious. |d. at 113-15.

Courts review the policy's |language on a case by case basis to
determ ne which standard of review applies to the term nation of
benefits in the particular case. |1d.

17 The | anguage of the policy in question here supports
the application of the discretionary standard. A benefit plan
may confer such discretion even in the absence of any express

| anguage to that effect. Vander Pas v. UnumLife Ins. Co., 7 F.

Supp. 2d 1011, 1014 (E.D. Ws. 1998), citing Sisters of the

Third Oder of St. Francis v. SwedishAnerican Goup Health

Benefit Trust, 901 F.2d 1369, 1371 (7th Gr. 1990). In this

case, however, Touchpoint's plan expressly conferred such
di scretion. The policy states, "Touchpoint Health Plan has the
power and authority to admnister, interpret and apply this
Pol i cy. Touchpoint Health Plan wll decide all questions
arising in connection with the Policy, and nmay issue any
necessary rule and regulations for the purpose of admnistering
the Policy." The policy grants Touchpoint's nedical director
the discretion to termnate coverage if treatnents are
experi nment al or i nvestigational . The plan also gives
Touchpoint's nedical director the authority and discretion to
interpret the plan's |anguage and its coverage. Because the
pl an conferred discretion, the appropriate issue in this case is

9
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whet her Touchpoint's termnation of benefits was arbitrary and

capri ci ous. Firestone Tire & Rubber Co., 489 U S at 113-15

see also Halpin v. WW Gainger, Inc., 962 F.2d 685, 688 (7th

Cr. 1992) (holding the admnistrator had discretion, and,
t heref ore, the discretionary standard of review was the
appropriate one to utilize, based on nearly identical |anguage

to Touchpoint's plan, when the Gainger plan stated the

admnistrator "'shall determne all questions arising in the
adm nistration, interpretation and operation of the Plan"
(citation omtted)). However, review under even "the

deferential arbitrary and capricious standard is not a rubber

stanp and deference need not be abject."” Hackett v. Xerox Corp

Long-Term Disability Income Plan, 315 F.3d 771, 774 (7th Grr.

2003) (citation omtted). As a result, even wunder this
deferential review, the United States Court of Appeals for the
Seventh Circuit stated that "we wll not uphold a termnation
when there is an absence of reasoning in the record to support
it." 1d. at 774-75.
11

18 Before addressing the termnation decision itself, we
exam ne whether the failure to extend benefits under an ERI SA-
governed plan® was arbitrary and capricious here, where the
termnation letter allegedly does not adequately set forth the

reasons for the term nation. At issue here is the second

® Neither party has disputed that the plan in question is an
ERI SA- gover ned pl an.

10
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termnation letter of Decenber 12, 2002. That letter, in
pertinent part, stated: "The request was reviewed and it was
determned this is an exclusion of coverage as stated in your
Certificate of Coverage . . . . For additional information,
refer to your Certificate of Coverage under RESTRI CTIONS,
LI M TATI ONS, AND EXCLUSI ONS FOR COVERED SERVI CES. "

119 On  review, Touchpoi nt clainms that its second
termnation letter substantially conplied with 29 U S.C. § 1133.
Touchpoint argues that the comrunication was sufficient to
informthe Summers of the basis for the term nation of coverage.
It also argues that, evaluating all the communications with the
Summers, there was enough for a neaningful review by them

20 The Sumrers argue that the second termnation letter
was arbitrary and capricious. They claim that letter failed to
provide them with a clear and precise understanding of the
termnation decision, in violation of ERISA s requirenents. As
a result, they assert that the letter was arbitrary and
capricious, because it did not provide them with an adequate
reason for the termnation of benefits. The Summers argue that,
because the second termnation letter did not adequately state
why coverage was term nated, and nerely described the procedures
that the Summrers could use to challenge the termnation, the
Summers were not provided with the opportunity for a full and
fair review of the termnation, which is required by 29 U S C
§ 1133 and 29 C.F.R 8§ 2560-503-1.

21 We are satisfied that the Summers are correct that the
second termnation letter of Decenber 12, 2002, was arbitrary

11
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and capricious, because it did not provide a sufficient
explanation of the reasons for Touchpoint's termnation of
benefits. As a result, the Summers were not provided with the
opportunity for a full and fair review of the term nation, which
is required by 29 U S. C. 8§ 1133 and 29 CF. R § 2560-503-1. The
second letter violates the relevant statutes and regul ati ons.

122 For a letter communi cating an adverse benefits
decision to satisfy ERISA's requirenents, so that it is not
arbitrary and capricious, it nust provide adequate reasoning to
explain the decision, so the beneficiary will have a "clear and
preci se understandi ng" of the decision. Hackett, 315 F.3d at
775. Bare conclusions are not a sufficient rationale, and "the
regulations require that the denial letter itself contain
specific reasons.” Halpin, 962 F.2d at 693.

123 Compliance wth 29 U S C 8§ 1133 requires two
el enent s. First, every ERI SA-governed enployee benefits plan
must "provide adequate notice in witing to any participant or
beneficiary whose claim for benefits under the plan has been

denied, setting forth the specific reasons for such denial,

witten in a nmanner calculated to be wunderstood by the
participant . . . ." 29 U S.C 8§ 1133(1) (enphasis added).
Second, every ERISA-governed enployee benefits plan also nust
"afford a reasonable opportunity to any participant whose claim
for benefits has been denied for a full and fair review by the
appropriate named fiduciary of the decision denying the claim™

29 U S.C. § 1133(2).

12
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24 Furthernore, the relevant Code of Federal Regul ations
section requires that a notification of an adverse benefits

determ nation must contain the "specific reason or reasons for

the adverse determ nation;" a "[r]eference to the specific plan

provisions on which the determnation is based;" a "description

of the plan's review procedures and the tinme limts applicable
to such procedures, including a statenent of the clainmant's
right to bring a civil action under section 502(a) of the Act
foll ow ng an adverse benefit determ nation on review " and, for
a group health plan with an experinmental treatnment exclusion or
[imt upon which an adverse benefits determ nation was based,

"either an explanation of the scientific or clinical judgnment

for the determnation, applying the terns of the plan to the

claimant's nmedical circunstances, or a statenment that such

expl anation will be provided free of charge upon request." 29

C.F.R 8 2560-503-1(g)(1) (enphasis added). A termnation
letter lacking the mnimal requirenents codified in the statutes

and reqgulations is arbitrary and capricious. Dade v. Sherw n-

Wlliams Co., 128 F.3d 1135, 1141 (7th Gr. 1997); see also

Vander Pas, 7 F. Supp. 2d at 1018.

125 The second termnation letter was deficient in
numer ous regards. The letter did not neet the requirenent of
including a specific reason for the termnation, as required by
29 U.S.C. 8 1133(1) and 29 C.F.R & 2560-503-1(g)(1), but nerely
made reference to an exclusion of coverage. It did not include
the required "[r]eference to the specific plan provisions on
which the determnation [was] based[,]" because it only

13
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referenced a broad, nonspecific segnent of the policy (the
Certificate of Coverage). 29 C.F.R 8§ 2560-503-1(g)(1)(it1).
Al so, because the adverse benefit determ nation apparently was
based on an experinental treatnent exclusion, the second letter
was deficient given that it did not contain, as required,
"either an explanation of the scientific or clinical judgnment
for the determnation, applying the terns of the plan to the
claimant's nedical circunstances, or a statement that such
explanation will be provided free of charge upon request."” 29
C.F.R 8§ 2560-503-1(g)(1)(v)(B). Applying the relevant statutes
and regulations, Touchpoint's second termnation letter was
arbitrary and capri ci ous.

26 Case law also supports this conclusion. The Seventh
Circuit recently dealt with a case based on simlar factual
underpinnings in the context of an ER SA-governed enployer-

sponsored disability benefits plan. Schneider v. Sentry G oup

Long Term Disability Plan, 422 F.3d 621 (7th Cr. 2005). Sentry

termnated Schneider's long term disability benefits using a
letter that nerely referenced, but did not provide any details
from an independent nedical exam report. The letter nerely
stated that the report held that Schneider had recovered and
could return to work. Id. at 624. The letter stated, "As a
result of this information, no further benefits are due." I|d.
The court noted that ERISA required that such notification to
the claimant nust provide the specific reasons behind the
termnation of benefits. Id. at 627. Wi | e acknow edgi ng t hat
previ ous case |law had held that substantial conpliance with the

14
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statutes and regulations was sufficient, the letter "was
indefensible as a matter of statute, regulation and case |aw"
Id. at 628 (citing Halpin, 962 F.2d at 690). The court noted
that the letter failed to set forth the specific reasons why
benefits were termnated and that it "did not identify the
specific plan provision on which the denial was based
Schnei der, 422 F.3d at 628. As a result, the court held that
Schneider did not have "'"a sufficiently clear understandi ng of
the admnistrator's position to permt effective review'" |d.
(citing Halpin, 962 F.2d at 690). The court determ ned
Schneider was entitled to summary judgnment on her claimthat the
letter violated ERISA and ordered the reinstatenent of
Schneider's benefits as of the date that the benefits were
termnated. Schneider, 422 F.3d at 629-30.

27 In another case, a letter sent to a claimant informng
him of the termnation of his long term disability benefits was

arbitrary and capricious when its reasoning only stated,

"'*Continued Disability not clinically supported.'" Hackett, 315
F.3d at 773. Wen the claimnt appealed, the appeal's
termnation only contained the exact sane explanation. 1d. The

court held that the "absence of reasoning in the record to
support [the decision]” did not provide the needed grounds to

uphold the plan's decision to term nate benefits, even under the

deferential arbitrary and capricious standard of review | d. at
774-75. The reasons for the termnation nust be clear and
speci fic. ld. at 774. As in this case before wus, the

specificity of the letter was the nmain issue, and that letter

15
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was i nadequate, because it lacked the details behind the
termnation and contained only statenents of the termnation

deci si on. The court concluded that the term nation of Hackett's

benefits was I nappropri at e, because benefits cannot be
termnated as "the result of arbitrary and capricious
procedures . . . ." 1d. at 776.

28 In another case, an enployer violated 29 U S.C. § 1133
by failing to give a claimnt adequate notice of the reasons for
the termnation of his benefits using a letter simlar to the

one in this case. Schl ei baum v. Kmart Corp., 153 F.3d 496, 497

(7th Cir. 1998). Kmart's benefit adm nistrator had infornmed
Schl ei baum that, after reviewng all the nedical evidence, the
adm ni strator had found that Schlei baum was not pernmanently and
totally disabled. Id. at 498. As a result, Kmart inforned
Schl ei baum that the conmpany would not continue to pay for his
l[ife insurance policy's premuns. Id. Kmart's "concl usory
letter did not explain any specific reason for the finding that
M. Schl ei baum was not disabled . . . ." Id.

29 Touchpoint's attorney conceded at oral argunent that
the Decenber 12, 2002 letter did not literally conply wth
ERI SA's requirenents. | ndeed, as he admtted, one need only
conpare the first termnation letter with the second term nation

letter to see that the second letter |lacked the required details

about the reasons why Touchpoint denied the Summers' second

claim However, he argued that the letters nust be read
t oget her. VWere this argunent fails is on the fact that the
Summers did not nerely resubmt their first request. The

16
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Summers requested coverage using a different rationale. Thi s
change in the claims rationale is significant. G ven that the
Summers submitted the second claimusing a different rationale,
reading the two termnation letters together is not sufficient
to nmeet the required specificity. The second termnation letter
must stand on its own.’

130 The Sumrers based their changed rationale on their
interpretation of the plan's experinental exclusion as not
excluding coverage for a treatnent received by a patient who is
not enrolled in a Phase Il clinical trial, regardl ess of whether

such treatnent is "subject to" a Phase Il clinical trial. The
exclusion in the Touchpoint plan for treatnents that are "the
subject of an on-going Phase | or Il «clinical trial" is
anbi guous, because of the wuncertainty over what triggers the
exclusion for an individual who is not in a Phase | or Il

clinical trial, but who is receiving a treatnent that is the

subject of such a trial. For exanple, it is unclear whether it
is the treatnent itself that is the subject of a Phase Il trial
even if the claimant is not participating in the Phase Il trial,

or whether it is the claimant's receiving the treatnent as a

participant in the Phase Il trial that triggers the exclusion

" This case is distinguishable from Dade v. Sherwi n-WIIiams
Co., 128 F.3d 1135, 1141-42 (7th Cr. 1997), because, in Dade,
the plaintiff never submtted his claim using a different
rationale, so the series of letters in Dade all responded to the
plaintiff's consistent rationale. I1d. As a result, it was not
i nappropriate for the Dade court to read the letters together,
unlike this case where the letters nust stand on their own given

the changed rationale that the Sumers present ed.

17
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A termin an ERI SA-governed benefits plan "is anbiguous if there
is 'genuine (neaning, substantial) uncertainty, not resolvable

by other means' in interpreting the term™ Casey v. Uddeholm

Corp., 32 F.3d 1094, 1096 (7th G r. 1994), citing Harnischfeger

Corp. v. Harbor Ins. Co., 927 F.2d 974, 976 (7th Gr. 1991).

Touchpoint's experinental exclusion certainly seens to be
genui nely uncertain and, as a result, anbi guous.

131 Wt agree with the federal courts that have held that
"'anbiguous terns in an insurance contract will be construed in

favor of the insured.'" Pitcher v. Principal Miut. Life Ins.

Co., 93 F.3d 407, 411 (7th Cr. 1996) (citations omtted).
Her e, It appears appropriate to resolve the anbiguous
experinmental exclusion against Touchpoint, its drafter, and in
favor of the Sumrers. Gven that its experinental exclusion was
anbi guous, Touchpoint's failure to address the Sumrers'
interpretation of the exclusion nade the second termnation

letter arbitrary and capricious.?

8 As one law review article aptly noted, i nsurance
conpanies' "wde discretion” in deciding "whether a nedical
t echnol ogy shoul d be consi dered ‘experinental ' and,

accordingly, denied coverage, can result in great disparity in
the policies of insurers, with coverage decisions influenced not
just by the nedical data and clinical judgnents, but also by
factors such as Jlawsuits and public relations concerns.”
Natalie Regoli, Insurance Roulette: The Experinental Treatnent
Exclusion & Desperate Patients, 22 Quinnipiac L. Rev. 697, 700
(2004) (footnote omtted). As a result, the court system plays
"an inportant role in regulating insurance contract terns
because statutory regulation is often ineffective." 1d. As in
this case, "[t]he conflict between the standardized nature of an
i nsurance contract and the attenpt to incorporate provisions for
unknown or changing therapies often leads to situations where
the scope of coverage is in dispute.” 1d. at 701.
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132 When the Summers submitted their second application
for the ongoing cancer treatnment that was recommended, they
proceeded under the belief that the reason Touchpoint refused
their first request for such treatnent was because Parker was
participating in a Phase Il clinical trial. Touchpoint's second
termnation letter does not acknow edge the Summers' changed
reasoning that, because Parker was no longer participating in
the clinical trial, Parker's treatnents should be covered as
part of his continuing course of treatnent. | nst ead, Touchpoi nt
sinply repeated its decision to termnate coverage W thout
giving any specific details for its decision. By only repeating
its termnation conclusion, and by failing to address or to
respond to the Summers' changed rationale for coverage in its
second termnation letter, Touchpoint failed to conmunicate
fully the specific reasons for its termnation. Touchpoi nt
erred in not addressing the Summers' policy interpretation, and
shoul d have provided the statutorily-required detailed rationale
for its termnation on the new grounds, regardl ess of the detai
that the first letter had contained. The second letter sinply
does not provide the Summers with the required clear and precise
understanding of why their second coverage request was denied,
in light of their reasonable assunption about coverage for the
treat ment. Consequent |y, Touchpoint's second termnation letter
was arbitrary and capri ci ous.

133 W also find Touchpoint's decision in termnating
benefits to be arbitrary and capricious. At various relevant
times, Touchpoint was inconsistent in its position on what it
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woul d cover under the ternms of the plan. This court has held
that the absence of evidence that an admnistrator has
consistently maintained an interpretation of the ternms of its
own plan "suggests arbitrary action on the part of the

trustees[,]" and that the "Trust's interpretation of the terns

of its plan . . . [was] arbitrary and capricious." Evans, 122
Ws. 2d at 19. I ndeed, we held that "the burden is [on] the
trustees to produce [such evidence]." 1d.

134 Touchpoi nt has not consistently maintained its

interpretation of its own plan, which suggests arbitrary action.
In this case, the record reflects that Touchpoint's attorney,
speaking for the plan's admnistrator in an attenpt to justify
the admnistrator's actions, conceded in the circuit court that
"[t]here is also no dispute . . . that [the Sumers] were told
by Touchpoi nt t hat observation woul d be cover ed and
radi ati on/ chenot herapy treatnment would be covered post surgery.”
Touchpoint now clainms in its briefs to this court that this
statenent was nerely a "sinple mstake" by Touchpoint's
attorney. In his deposition, Dr. Ronald Harms, Touchpoint's
Medical Director stated that Touchpoint would have covered
radi ation plus chenotherapy, if requested, but later in his
deposition, he stated that Touchpoint "would have covered
anything that was not in a clinical trial,” even though it
appears undisputed that the radiation treatnent protocol was

part of a Phase Il clinical trial.
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135 As a result, Touchpoint maintained an arbitrary and
capricious reading of its own experimental exclusion® by
apparently agreeing to cover sone treatnents that were subject
to Phase Il clinical trials, while not agreeing to cover other
treatnents that were  subj ect to such clinical trials.
Touchpoint's varying argunments on the treatnents in question at
various stages of this proceeding denonstrate the arbitrary and
capricious nature of its interpretation of the experinental
excl usi on.

136 Another reason why we are satisfied that Touchpoint's
decision was arbitrary and capricious renmains the fact that
Touchpoint's ext er nal revi ew agency, whi |l e uphol di ng
Touchpoint's term nation of benefits deci si on, actual ly
recommended the approval of the requested treatnent finding that
the treatment was the standard of care and also was nedically
necessary. It is inmportant to note, again, that Touchpoint's
external review agency stated the proposed therapy (high-dose
chenotherapy with stemcell rescue) "would be one of the
standard approaches for three-year-old <children wth this
di sorder. Ce There is no alternative with superior or
proven results and is therefore, nedically necessary

[ T]he standard of care for patients with this disorder is to

® The dissent w shes us to uphold the plan administrator's
interpretations and applications of the plan as reasonable.

Di ssent, 158. That is i npossi bl e her e, si nce t he
interpretations and applications were inconsistent, and, thus,
they were arbitrary and capricious. Such arbitrary and

capricious actions are not reasonabl e.
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enrol|l patients into the best phase Il trials available that are
building on the success of previous phase Il trials.” The
revi ew agency concluded as follows: "This is the best avail able
therapy and there is no standard therapy that can be
substituted.”

137 For exanple, when a health benefits plan refused to

pay benefits for gastric bypass surgery as being "not nedically
necessary," this court upheld the decision of the circuit court
reinstating coverage, because the plan's decision was arbitrary
and capricious. Evans, 122 Ws. 2d at 4. This court found that
the decision was arbitrary and capricious, because it was nade
based on internal plan admnistrative procedures for clains
personnel, which "were not incorporated into the plan as benefit
plan amendrments.” 1d. at 7. These guidelines "constituted an
unaut horized alteration of the plan.” Id. at 11. The pl an
adm nistrators inproperly had evaluated the clains "under the
gui deline standards that were not a part of the contracted-for
plan . . . ." Id. at 12. Such an approach is analytically
simlar to the unwitten and changing interpretations of its own
policy's experinental exclusion that Touchpoint exhibited in
this case.

138 Furthernore, in Evans, the clainms personnel were held
to have acted in an arbitrary and capricious manner because,
despite the plan's continued position that the treatnent was not
medically necessary for obesity alone wthout secondary
illnesses as a result of the obesity, the plan's doctor had
"recogni zed that obesity was an illness and that the surgery
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m ght well have been appropriate for the treatnent of that
illness." Id. at 10. Simlarly, here, Touchpoint term nated
Parker's coverage despite its admssion that the requested
treatment was "the standard of care" for children wth
anapl asti c ependynona.

139 Finally, as in the case before us, this court in Evans

found the refusal to pay benefits to be arbitrary and capricious
because the trustees of the plan "failed to present evidence
that their interpretation of the terns of the plan was
consistently maintained." 1d. at 18. As we noted, the absence
of such evidence "suggests arbitrary action on the part of the
trustees.” 1d. at 19 (footnote omtted). In a simlar manner
Touchpoi nt failed to present evi dence  of a consistent
interpretation of its experinental exclusion. Accordi ngly,
while we hold that the term nation decision was enbodied in an
arbitrary and capricious termnation letter, we also hold that
the termnation decision itself was arbitrary and capricious.
ld. at 16-19.

140 The Summers' attorney clainmed at oral argunment that
the Touchpoint plan was an illusory contract, and Touchpoint's
attorney argued in response that the Summers' illusory contract
argunent was preenpted by ERISA W need not address this
contention because we have decided the case on other grounds
However, we note that it appears that a strong argunment could be
made favoring preenption of the Summers' illusory contract claim

under ERISA. See generally Ingersoll-Rand Co. v. MdOd endon, 498

U.S. 133 (1990).
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|V

41 As a result of our holdings that the second
termnation letter, as well as the termnation decision itself,
were arbitrary and capricious, we now address the issue of what
the appropriate renmedy is for those arbitrary and capricious
term nation actions. W note that our discussion of the
anbi guous policy provisions concerning participation in a
clinical trial relates to the renedy issue as well.

142 On review, Touchpoint clains that ERI SA prohibits an
award of extracontractual benefits, so a court may not order as
a renedy for arbitrary and capricious termnation actions any
coverage for an experinent al nmedi cal treat nent t hat IS
unanbi guously excluded wunder the plan. Touchpoi nt further
argues that renmedies for inproper claim processing are |imted
to those renedies in 29 U S.C. § 1132(a).' Touchpoint contends
that the court of appeals erred by awarding a renedy that was
not due under the plan, by giving substantive relief for a
procedural deficiency, and by considering this a termnation of

benefits case, rather than an initial denial of benefits case.

101t is noted, however, that the available renedies under

29 U S.C 8§ 1132(a) appear to be expansive and to include the
recovery of benefits due to a participant or a beneficiary under
the terms of +the plan, enforcement of the rights of a
participant or a beneficiary under the terns of the plan, or a
clarification of his or her rights to future benefits pursuant
to the ternms of the plan. See 29 U S C 8§ 1132(a)(1)(B)
Clearly, the anbiguous policy provisions discussed herein relate
to the benefits due under the ternms of the plan at issue here.
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143 On review, the Summers claim that, because Touchpoi nt
term nated ongoing and previously afforded benefits, and because
Touchpoint acted in an arbitrary and capricious fashion in
failing to address the Summers' reasonable interpretation of the
plan, they are entitled to the reinstatement of benefits forward
from the date that the benefits were term nated. The Summers
argue that this is a termnation of benefits case, not an
initial denial of benefits case, because the treatnents in
gquestion began with the renoval of the tunmor and continued with
some followup care.!* They assert that the nere fact that
Parker had reached a point where there was nore than one
possible treatnment does not nean that nedically necessary
followup care was not an ongoing course of treatnent. The
Summers state that the surgery was premsed on the idea that,
once the tunor was renoved, Parker would receive ongoing
treatment by a specialist.

144 We hold that the appropriate renedy for Touchpoint's
arbitrary and caprici ous term nation actions IS t he
reinstatenent of Dbenefits forward from the date that the
benefits were termnated. W hold that this is a termnation of
benefits case, because surgery had occurred and sone follow up

care already had comenced, which had been paid for by

1 Aletter from Dr. Puccetti suggests that Touchpoint paid
for followup care on Novenber 15, 2002, which included a
"metastatic evaluation including a MRl of the total spine and a
di agnostic |unbar puncture.” Furthernmore, an earlier letter
from Dr. Puccetti indicates that Touchpoint paid for a
post operati ve CAT scan.
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Touchpoi nt . W are, therefore, satisfied that the appropriate
remedy is a return to the status quo prior to the arbitrary and
capricious termnation actions. In this case, that renedy
enconpasses Touchpoi nt paying Parker's health care providers for
the services they have given to Parker forward from the date
that the benefits were term nated. !

45 In cases of arbitrary and capricious denials of

coverage, there are two renedies. See Hackett, 315 F.3d at 774-

75. When the beneficiary has not yet undergone the treatnents,
the appropriate renmedy is for the beneficiary to be provided
with a benefits application process that is not arbitrary and
capricious, which may or nmay not result in coverage for the
treatments. 1d. at 776. \Wen the beneficiary has undergone the
treatnents and then coverage is termnated, the appropriate
remedy is for the beneficiary to receive the "retroactive

rei nst atement of benefits . . . ." 1d. at 777.

12 W note that Wlfe v. J.C. Penney Co., 710 F.2d 388 (7'"

Cir. 1983), even if it were still good law, is distinguishable
in many regards from the case before us. In Wlfe, a forner
enpl oyee applied for, but was denied, long term disability
benefits from his fornmer enployer. ld. at 389. The enpl oyee

never received the benefits he applied for, and, as a result,
his case was an initial denial of benefits case and not a
term nation of benefits case. Accordingly, the Wlfe court's
remand to the fiduciary, for a review of the information that
the enployee had presented in the federal trial court for the
first time, so that the fiduciary could nake a proper initial
benefits determnation is not applicable to a termnation of
benefits case. [d. at 394. W further note that the holding in
Wlfe was abrogated by the United States Supreme Court in
Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989),
where the Court established the analytical framework that was
di scussed in this decision's standard of review section.
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46 In Hackett, a <claimant was receiving long term
disability benefits, because his serious psychiatric condition
prevented him from performng any type of work. Id. at 773.
After an enployer-paid doctor exam ned Hackett, and after that
doctor reviewed the previous findings of the other doctors, the
enpl oyer-paid doctor found that "Hackett suffered from a
personality disorder but found [that] Hackett [was] able to
return to work without restriction.” Id. at 773. As a result
of this enployer-paid doctor's opinion, the enployer termnated
Hackett's long term disability benefits. Id. The reason the
enpl oyer gave for the termnation of Hackett's benefits nerely
stated, "Continued D sability not clinically supported.™ Id.
When Hackett appealed the decision to termnate his benefits,
the plan's reviewer gave Hackett only the exact same response.
Id. Hackett sued, and the United States Court of Appeals for
the Seventh Circuit retroactively reinstated Hackett's benefits,
even under the deferential arbitrary and capricious review
standard, because there was an absence of appropriate reasoning
in the record to support the termnation of Hackett's benefits.
Id. at 774-75. As in the case before us, the court held that
the reasons for the termnation of benefits were not
appropriately articulated, so as to allow for a nmeaningful
revi ew. ld. at 775. The court held the termnation was
arbitrary and capricious as a result, and that the appropriate
remedy for such an arbitrary and capricious termnation of
ongoing benefits was the "retroactive reinstatenent” of
Hackett's benefits. ld. at 777, As the court stated,
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"Renedying the defective procedures requires a reinstatenent of
benefits.” Id. at 776. The court went on to note that plans
may not termnate benefits as a result of arbitrary and
capricious procedures. |1d.

147 We agree with the renedy that this court provided in a
very simlar case. In Evans, we held that the appropriate
remedy for the arbitrary and capricious denial of benefits under
a health benefits plan was the restoration of paynent to the
heal th care providers involved. Evans, 122 Ws. 2d at 4.

148 In a case simlar to the case before us, where the
plan admnistrator failed to conmunicate specific reasons for
its termnation of continuing benefits to the claimnt, thus
depriving him of the opportunity for a full and fair review of
his benefits termnation, the United States Court of Appeals for
the Seventh Grcuit wupheld the district court's order of
reinstatenent of the claimant's benefits. Hal pin, 962 F.2d at
698. The Seventh Circuit held that, in the absence of an
appropriate termnation letter and review process, the plan
adm ni strator  "cannot be permtted to termnate Dbenefits
previously awarded." I|d.

149 As noted previously, we hold that this is a
termnation of benefits case because surgery had occurred and
sonme followup care had commenced, which had been paid for by
Touchpoint. Benefits were term nated when the Summers proceeded
with Dr. Puccetti's reconmmended treatnent for Parker. Here, the
Sumers requested coverage for a treatnent that is part of the
standard treatnent protocol for anaplastic ependynoma and that
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was determ ned upon independent review to be nedically

necessary. The treatnent protocol begins with the tunor's
removal and continues wth followup treatnent, whet her
observation, and/or radiation or chenotherapy. Accordi ngly,

Parker's chenotherapy with stemcell rescue was a continuation
of his treatnent for anaplastic ependynona. We agree with the
Summers that the chenotherapy wth stemcell transplant was an
ongoing treatnent that was nedically necessary to prevent the
progression of Parker's disease and to inprove his chances of
survival . G ven the anbiguous policy provisions concerning
participation in a clinical trial, it was a reasonable
expectation of the insureds, the Summers, that the followup
treatments to the surgery were a continuing course of treatnent
that would be covered. As a result, because Touchpoint
arbitrarily and capriciously term nated ongoing benefits, the
appropriate renedy is the reinstatenent of benefits forward from
the date that the benefits were term nated.

150 In Hackett, where the termnation letter was held to
be arbitrary and capricious because it contained no rationale
for the decision and only stated that the claimant's conti nued

disability was "not clinically supported,” the court held that
the appropriate renedy for the termnation of continuing
benefits, following an arbitrary and capricious letter, was the

retroactive reinstatenent of benefits. Hackett, 315 F.3d at
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776-77.%° However, as the Hackett court noted, "nothing in this
opinion should be read as expressing an opinion that
benefits should not [or could not] be terminated in the future.”
Id. at 777.

151 We hold that the appropriate remedy here is to remand
this case to the circuit court with an instruction for that
court to order the reinstatenent of Parker's benefits forward
fromthe date that the benefits were term nated.

\

152 W& affirm the decision of the court of appeals. W
hold that the termnation decision itself was arbitrary and
caprici ous because Touchpoint's interpretations of the plan were
I nconsi stent. W also are satisfied that Touchpoint's decision
was arbitrary and capricious because Touchpoint's term nation of
benefits decision was nade despite the external review agency's
finding that the requested treatnent nmet the standard of care
and was nedically necessary, and despite the external review
agency recomrendi ng approval for the treatnment. W further hold
that the second termnation letter of Decenber 12, 2002, was
arbitrary and capricious, because it did not provide a

sufficient and adequate explanation of the reasons for

13 Wiile we recognize that Hackett dealt with the
termnation of long termdisability benefits and not health care
benefits, the Hackett decision rested on the interpretation and
application of the very sane federal statutes and regul ations as
in this case, and, as noted previously, also dealt wth the
required contents of a termnation |etter wunder an ERI SA-
governed benefits plan. Hackett v. Xerox Corp. Long-Term
Disability Incone Plan, 315 F.3d 771, 772 (7th G r. 2003).
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Touchpoint's termnation of benefits. As a result, the Sumrers
were not provided with the opportunity for a full and fair
review of the termnation, which is required by 29 U S. C § 1133
and 29 C.F.R § 2560-503-1.

153 Lastly, we hold that, given the inconsistent
interpretations of the plan by Touchpoint, as well as the
anbi guous policy provisions concerning participation in a
clinical trial, the appropriate renedy for the termnation of
benefits in this case is the reinstatement of benefits forward
fromthe date that the benefits were term nated.

54 The decision of the court of appeals is affirnmed, and
the case is remanded to the circuit court for proceedings
consi stent with our deci sion.

By the Court.-Affirmed and remanded to the circuit court.

155 SHI RLEY S. ABRAHAMSON, C. J., and DAVID T. PROSSER, J.,

di d not participate.
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156 PATI ENCE DRAKE ROGGENSACK, J. (di ssenting).
Decisions of the United States Suprene Court on questions of

federal law bind this court. State v. Ward, 2000 W 3, 139, 231

Ws. 2d 723, 604 N W2d 517 (concluding that the decisions of
the United States Suprenme Court are controlling precedent on
guestions of federal |aw). However, the mmjority opinion

contravenes Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101

(1989) and Egel hoff v. Egelhoff, 532 U'S. 141 (2001), binding

pr ecedent of the United States Suprene Court, in its
interpretation and application of the Enploynent Retirenent
| ncone Security Act (ERISA)! to the healthcare policy at issue
her e. Because the nmmjority opinion disregards binding
precedent, | respectfully dissent.

57 The nmjority opinion does not adhere to federal law in
at |east three respects. First, Touchpoint Health Plan, Inc.
(Touchpoint) has the power to interpret the terns of the policy
and to decide whether a treatnent is a covered service under the
policy. Not wi t hstanding the express allocation of power to the
pl an adm ni strator by the policy, the majority opinion construes
the healthcare policy itself.? Second, although the majority
opinion recognizes that it may  not reverse the plan
adm nistrator's decision unless it is arbitrary and capricious,
it disregards controlling federal precedent in regard to when a

decision is arbitrary and capricious.? Third, the nmgjority

1 29 U.S.C. § 1001 et seq.
2 Mpjority op., T129-30.
®1d., 1116, 21, 33-39.
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opi nion concludes that the second notice of denial of Kevin and
Any Summers' (the Summers) claim was insufficient,? and then it
characterizes the decision of the plan admnistrator as a
"termnation" of benefits, rather than acknow edging that
benefits were "denied."®> It does so in order to have insurance
coverage as a remedy for its conclusion that Touchpoint provided
insufficient notice to the Sumers.?®

158 | conclude that, because Touchpoint has the power to
interpret and apply the policy, we are required to uphold the
plan administrator's interpretation and application of the
policy if it 1is reasonable. Firestone, 489 U S at 111
Touchpoint decided that the treatnment for which benefits were
sought is defined as an "experinmental” treatnment in the policy
and that "experinental"” treatnments are excluded from coverage
under the policy. This is a reasonable interpretation of the
policy; and therefore, it is not arbitrary and capricious. I
al so conclude that the notice of denial of claim substantially
conplied with the notice requirenments of 29 U S. C § 1133 and 29
C.F.R 8 2560.503-1(Q). Accordingly, | would reverse the court
of appeals and renmand the case to the circuit court to dismss
the Sumrers' conplaint on the nerits.

.  BACKGROUND
159 This case arises in the course of the Summers' request

for paynment of the expenses incurred for certain treatnent their

“1d., 125.
> 1d., 148.
®1d., 1409.
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son, Parker, received. Parker suffered from an anaplastic
ependynmoma, a malignant brain tunor. The tunor was surgically
removed, with nore than $80,000 in healthcare benefits being
paid for Parker's care. Subsequent to the surgery, the Summrers
chose to have Parker receive high-dose chenotherapy with stem
cel | rescue. The Sumers’ claim for paynent for this
speci ali zed chenotherapy is before this court on review

60 The follow ng statenments, which are dispositive of the
guestions presented herein, are not disputed: (1) The Summers
heal thcare policy is governed by federal ERISA |aw. (2) Under
the healthcare policy at issue, "prior authorization"™ 1is
required for healthcare services before they are rendered,
unl ess they are energency services. (3) "Prior authorization”
is defined in the policy as "approval granted by Touchpoint
Health Plan's Medical Director for anticipated services prior to
those services being rendered.” (4) Subsequent to Parker's
surgery, the Summers  sought “prior aut hori zati on" from
Touchpoint for the treatnment of high-dose chenotherapy wth
stemcell rescue. (5) The policy grants Touchpoint the "power
and authority” to interpret it. (6) Touchpoint's Medica
Director reviewed the Sumrers' "prior authorization" request for
Parker's treatnent, and on Novenber 19, 2002, he denied the
request because he concl uded t hat t he t r eat ment was
"experinmental ," as "experinental" is defined in the policy. (7)
Touchpoint's Medical Director explained that the treatnent was
"experinmental” because the treatnent was the subject of an

ongoing Phase | or Il clinical trial. (8) He also explained



No. 2005AP2643. pdr

that under the policy, "experinental" treatnents are not covered
services. (9) He related that the Summers had a right to appeal
his decision, that assistance in proceeding on an appeal was
available and that the Summers had a right to an "external
review' of his decision. (10) The Sunmers chose to pursue an
external review, which was provided by the Medical Review
Institute of America, Inc. (11) The Medical Review Institute
decided "to uphold the prior adverse decisions.” That externa

revi ew deci si on expl ai ned:

Based on the policy I|anguage submitted, the
proposed therapy neets the criteria of experinental.
Therefore, the previous denials would be uphel d.

(12) After the denial of benefits was upheld by the Medical
Review Institute and after Parker received the treatnent, the
Summers re-submitted their request for coverage for the sane
speci alized chenotherapy treatnent for Parker. (13) On
Decenber 12, 2002, the Touchpoint Health Plan Medical D rector
agai n denied coverage, stating that the specialized chenotherapy
treatment was designated under the insurance policy as "an
exclusion of coverage" because that treatnment was defined as
"experinmental” under the policy due to its being part of an
ongoi ng Phase Il clinical trial.

61 As all parties agree, the policy grants Touchpoint
"the power and authority to admnister, interpret and apply"” it.
It also grants Touchpoint's Medical Director the specific power
to determ ne whether a particular treatnment for which coverage
is sought is "experinental." The Policy states in relevant

part:
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EXPERI MENTAL/ | NVESTI GATI ONAL neans any servVi ce,
supply, drug, device, treatnment, or procedure that
Touchpoint Health Plan's Medical Director determ nes:

3. s the subject of an on-going Phase | or Il
clinical trial, or furnished in connection wth
medical or other research to determne its nmaximm
tolerated dose, its toxicity, its safety, or its
efficacy[.]

There is no dispute by the Sumers, or by the majority opinion
that the treatnment at issue is the subject of an ongoi ng Phase |
or Il clinical trial.

62 The policy al so defines "excl usion”

EXCLUSI ON nmeans any service or supply listed in
the section of this Certificate entitled Restrictions,
Limtations and Exclusions. Such services or supplies
listed as Exclusions are not covered by Touchpoint
Health Plan, regardless of their Medical Necessity or
their approval or prescription by a physician or other
provider. (Enphasis added.)’

Under the policy's exclusions fromcoverage, the policy states:

THE FOLLOWNG SERVICES ARE NOI' COVERED BY
TOUCHPO NT HEALTH PLAN:

" The mmjority opinion asserts that Parker's treatnent was
medi cal | y necessary because it falls within the standard of care
for his illness and because Parker's physician ordered it.
Therefore, it should be covered. Majority op., T4. Wi | e
describing Parker's treatnment as nedically necessary engenders
synpathy for the ngjority opinion's result, that result cannot
be reached under the ternms of the policy. The terns of the
policy that define "exclusion®™ explicitly state that the
standard of care and a physician's order cannot be considered by
the admnistrator when determning whether the treatnent is

excluded from coverage under the policy. Therefore, the
majority opinion contravenes the following primary rule of
ERI SA-governed plans where clains for benefits are nade: t he

plan shall be adm nistered in accordance with the terns of the
pl an docunents. Egel hoff v. Egel hoff, 532 U S. 141, 147 (2001).

5
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Experinmental /I nvesti gati onal

1. Servi ces, suppl i es, drugs, devi ces,
treatnments, or procedures that Touchpoint Health Plan
determines to be Experinental or |Investigational

(Enmphasis in original.)
There is no dispute that Touchpoint interpreted these policy
provisions in reaching its decision to deny the Summers' request
for prior authorization for high-dose chenotherapy with stem
cell rescue, as well as for paynent for this treatnent after
Parker received it. Therefore, the outcone of this case turns

on the application of federal law to Touchpoint's interpretation

and application of the policy.
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[1. DI SCUSSI ON
A St andard of Revi ew

163 This case is before us to review the appeal of a

deci sion granting summary judgnent to Touchpoint. W review the
decision on a notion for summary judgnent independently,
applying the sane nethodology as the circuit court. Cty of

Janesville v. CC Mdwest, Inc., 2007 W 93, 913, 302 Ws. 2d

599, 734 N.W2d 428 (citing AKG Real Estate, LLC v. Kosternman,

2006 W 106, 914, 296 Ws. 2d 1, 717 N.wW2d 835).

64 The decision that began this lawsuit under 29 U S C
§ 1132(a)(1)(B) was the denial of healthcare insurance coverage
to the Summers for the treatnent Parker received, based on
Touchpoint's interpretation and application of an ERI SA-
regul ated policy. Wen an ERI SA healthcare policy gives the
adm nistrator the power to interpret and apply the policy, we
review the admnistrator's decisions under the arbitrary and

capricious standard. Hal pin v. WW Gainger, Inc., 962 F.2d

685, 688 (7th G r. 1992) (citing Firestone, 489 U S. at 111). A
decision is arbitrary and capricious only if it is not
r easonabl e. Firestone, 489 U S at 111. Under the arbitrary
and capricious standard of review, "[w here a plan adm nistrator
has offered a reasonable interpretation of disputed provisions,
[a court] may not replace it with an interpretation of [its]

own. " Booth v. Wal-Mart Stores, Inc., 201 F.3d 335, 344 (4th

Gir. 2000).
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B. Touchpoi nt's Deci sion

1. CGeneral ERI SA principles

165 A major objective of ERISA is "to establish a uniform
adm nistrative schene, which provides a set of standard
procedures to guide processing of clainms and disbursenment of

benefits.” Fort Halifax Packing Co. v. Coyne, 482 US 1, 9

(1987). In furtherance of that goal, the United States Suprene
Court has concluded that ERI SA-governed plans nust state the
basis for the payment of benefits and that the adm nistrator
must administer the plan in accord with the plan's terns, and

not on any other basis. Egelhoff, 532 U S. at 147.

ERI SA[] conmands that a plan shall "specify the basis
on which paynments are nmade to and from the plan,”
8§ 1102(b)(4), and that the fiduciary shall adm nister

the plan "in accordance wth the docunments and
instruments governing the plan,” § 1104(a)(1) (D
ld. (citation omtted). Therefore, we nust exan ne Touchpoint's

explanation for denying benefits in light of the terns of the
policy, because Touchpoint was obligated to conform its
decisions in regard to paynent, or the denial thereof, to the
heal t hcare policy. 1d.

2. Policy interpretation

66 Touchpoint interpreted the policy to determ ne whether

Parker's treatnment was a covered service under the policy. It
deni ed coverage based on three factors: (1) the treatnent is
the subject of an ongoing Phase | or Il clinical trial; (2) the

policy defines such treatnment as "experinental" treatnent; and



No. 2005AP2643. pdr

(3) experinental treatnment is not a covered service within the
terms of the policy.
167 1t has never been disputed that high-dose chenotherapy

with stemcell rescue is the subject of an ongoing Phase | or |

clinical trial. Therefore, the only dispute for our review is
whet her Touchpoint's deci si on t hat t he t reat ment is
"experinmental ,” as that term is wused in the policy, 1is

r easonabl e. Firestone, 489 U.S. at 111

168 The majority opinion asserts that the Sumers based

their second request for coverage on a different theory. The
maj ority opinion acknowl edges that the treatnent, itself, which
Par ker received, was the subject of an ongoing Phase Il clinical

trial.® However, the mmjority opinion asserts that as of the
second request for cover age, Par ker was  not enrol | ed,
personally, in a Phase | or Il clinical trial when he received
the treatnent that is the subject of an ongoing clinical trial.®
Based on this difference, the nmajority opinion contends that the

definition of "experinental" is ambiguous. It asserts:

it is unclear whether it is the treatnent itself that

is the subject of a Phase Il trial, even if the
claimant is not participating in the Phase Il trial,
or whether it is the claimant's receiving the
treatment as a participant in the Phase Il trial that

triggers the exclusion. '

8 Mpjority op., 119, 14.
°1d., f30.

10 4.
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The majority opinion then construes the anmbiguity that it has
created against the insurer.?!! The nmjority opinion cites

Pitcher v. Principal Mitual Life Insurance Co., 93 F.3d 407 (7th

Cr. 1996), and Casey v. Uddeholm Corp., 32 F.3d 1094 (7th Gr.

1994), as support for its concl usion. *?

169 The nmgjority opinion's conclusion is contrary to
controlling precedent. The dispositive question is not whether
the policy is anbiguous, as the majority opinion inplies; but
rat her, whether Touchpoint's interpretation of the policy is
r easonabl e. Firestone, 489 U S. at 111. It is undisputed that
Touchpoint has the power to interpret the terns in the policy.
Wen the plan admnistrator has the power to interpret the
policy, a court cannot overturn a plan admnistrator's
interpretation of a policy term unless that interpretation is

not reasonabl e. Id.; Dade v. Sherwin-Wllianms Co., 128 F.3d

1135, 1139 (7th Gr. 1997); Hal pi n, 962 F.2d at 688.
Accordingly, when a plan admnistrator has the power to
interpret the policy, courts are not permtted to substitute
their interpretations of the policy terns for that of the

adm ni strator. Booth, 201 F.3d at 344; Nelson v. Unum Life Ins.

Co. of Am, 421 F. Supp. 2d 558, 566-67 (E.D.N.Y. 2006).

170 Furthernore, the mpjority opinion's reliance on
Pitcher and Casey is msplaced because in neither Pitcher nor
Casey did the court conclude that the plan adm nistrator had the

power to interpret the plan. In Pitcher, the court said if the

1 1d. at 731
12 1d. at 1130-31.
10
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plan were anbiguous, it wuld rely on the rule of <contra

proferentum for its decision. Pitcher, 93 F.3d at 418.

However, the court concluded there was no anbiguity. Id. In
Casey, the court began its analysis by pointing out that "[t]he
benefit plan does not grant discretion to the admnistrator to
construe uncertain ternms." Casey, 32 F.3d at 1096.

171 The differing powers of a plan admnistrator are
critical to an ERISA analysis because when the plan
adm ni strator does not have the power to interpret the policy,

the review of its interpretation is de novo. Firestone, 489

31 note that in the United States Court of Appeals for the
Seventh Circuit, from which circuit Pitcher v. Principal Mitua
Life Insurance Co., 93 F. 3d 407 (7th Cr. 1996) arises, when the
admnistrator has the power to interpret the plan, the court
defers to the admnistrator's decision, rather than interpreting
the policy. Hal pin v. WW Gainger, Inc., 962 F.2d 685, 688
(7th Gr. 1992). Al t hough the court nade no express statenent
of the power of the administrator in Pitcher, the adm nistrator
could not have had the power to interpret the policy. |If it had
had t hat power , t he court woul d have revi ewed t he
adm nistrator's decision to determ ne whether it was reasonabl e.
See Hal pin, 962 F.2d at 688.

4 The framework for the analysis of a claim nmade under 29
USC 81132 (a)(1)(B) of ERISA is sonewhat |ike a chemstry
flow chart. For instance, if the first question in the analysis
presents choices "A" and "B" as potential answers and "A" is the
answer to the first question, that answer |eads to choices "C
and "D' as potential answers to the second question. | f choice
"B" is the answer to the first question, that answer leads to
choices "E' and "F" as potential answers to the second questi on.

Once a court has answered "A" to the first question, it is
precluded from selecting either choice "E' or "F' as an answer
to the second question because answering "B' to the first
guestion is the necessary predicate for the use of choices "E"
or "F."

11
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US at 115. Under a de novo standard of review, decisions of
the adm nistrator are given no deference and courts may resolve

anbiguities in favor of the insured. Katzenberg v. First Fortis

Life Ins. Co., 500 F. Supp. 2d 177, 193-94 (E.D.N.Y. 2007).

172 Furthernore, the rule of contra proferentum that was

mentioned in Pitcher provides that when one party drafted the
docunent, any anbiguities in the docunent are resolved against
the drafter. Nelson, 421 F. Supp. 2d at 572. However, when the
adm ni strator has the power to interpret the policy, the rule of

contra proferentum is inapplicable because that grant of power

to the admnistrator permits the admnistrator, not the court,
to interpret any amnbiguous policy terns. Hal pin, 962 F.2d at
688; Nel son, 421 F. Supp. 2d at 572.

173 Having established that we nust apply the arbitrary
and capricious standard to Touchpoint's decision denying
benefits, | shall apply that standard. Touchpoint interpreted

the followng facts and the words in the policy to cone to its

Wen we apply the ERISA franework for analysis to the
circunstances presented by the Summers' <claim the first

guestion is: Does the policy give the plan adm nistrator the
power to interpret the policy? Choice "A" is yes and choice "B"
isS no. The nmajority opinion correctly selects "A" (the plan
adm nistrator has the power to interpret the policy). Majority

op., 917. Sel ecting choice "A" results in a standard of review
that requires a court to affirm Touchpoint's interpretation of
the policy, if it is reasonable. It is only when choice "B" is
selected as the answer to the first question (i.e., the plan
adm ni strator does not have the power to interpret the policy)
that a court may review the plan adm nistrator's decision de
novo and in that process interpret the policy itself. The
majority opinion errs because it interprets the policy itself,
when that choice is not available to it in an ERI SA anal ysis,
because the plan admnistrator has the power to interpret the

policy.
12
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conclusion that the treatnment that Par ker received was
"experinmental” as that term is defined in the policy. First,
there is no dispute that the treatnent is the subject of an
ongoing Phase 1l «clinical trial. Second, the policy defines

"experinmental " as:

EXPERI MENTAL/ | NVESTI GATI ONAL nmeans any servVi ce,
supply, drug, device, treatnment, or procedure that
Touchpoint Health Plan's Medical Director determ nes:

3. s the subject of an on-going Phase | or |1
clinical trial, or furnished in connection wth
medical or other research to determne its maxinmm
tolerated dose, its toxicity, its safety, or its
efficacy[.]

174 The policy defines the term "experinental,” in

relation to a "service, supply, drug, device, treatnent, or
procedure.” It does not limt the definition by adding that the
person seeking benefits nust also be receiving such "service,
supply, drug, device, treatnent, or procedure"” as a participant
in a Phase | or Il <clinical trial. However, the majority
opinion inplies that such a Jlimtation is a possible
interpretation of the definition of "experimental."?®®

175 Touchpoint's interpretation of the policy relied on
the plain language of the policy which expressly defines

"experinental ." The external review, conducted by the Medical

Review Institute, also concluded that the treatnment sought net

the policy's definition of "experinmental.” | see nothing in the
words defining “experinental" that creates an anbiguity.
> 1d., f30.

13
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However, even if the policy terns could be interpreted as the
majority opinion suggests, that possibility does not cause
Touchpoint's interpretation to be "unreasonable.” And, it is
only unreasonable interpretations that are arbitrary and

capri ci ous. Firestone, 489 U S. at 111; Johnson v. Dist. 2

Marine Eng'rs Beneficial Ass'n-Associated Mar. Oficers, Med.

Plan, 857 F.2d 514, 516 (9th Cr. 1988); Cook v. Pension Plan

for Sal aried Enployees of Cyclops Corp., 801 F.2d 865, 871 (6th

Cr. 1986).

76 The majority opinion also asserts that Touchpoint's
decision was arbitrary and capricious because "Touchpoint was
inconsistent in its position on what it would cover under the

nl6

terms of the plan. However, the "inconsistent” "position"

that the mpjority opinion identifies is not an inconsistent

application of the policy by the plan admnistrator to simlarly

situated applicants for benefits, which is required before a

decision my be held to be arbitrary and capricious. Vann v.

Nat'| Rural Elec. Coop. Assoc. Ret. & Sec. Program 978 F. Supp.

1025, 1043 (M D. Ala. 1997).

177 As with many terns that have developed in ERI SA
litigation, an "inconsistent application" is a term of art that
has a particularized neaning. To determne whether a plan
adm nistrator has rendered an arbitrary decision through
"inconsistent application" of a policy, courts investigate
"whet her the challenged interpretation [of the policy] has been

uniformy applied in simlar situations.” DeAngelis v. Warner

% 1d., 133.

14
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Lanbert Co., 641 F. Supp. 467, 470 (S.D.N Y. 1986) (citing

Denton v. First Nat'l Bank, 765 F.2d 1295, 1304 (5th G r. 1985);

Anderson v. GCiba-CGeigy Corp., 759 F.2d 1518, 1522 (11th Cr.

1985); Molyneux v. Arthur Quinness & Sons, P.L.C., 616 F. Supp

240, 246 (S.D.N. Y. 1985)).

178 The mjority opinion does not identify the plan
adm nistrator's application of the Touchpoint policy to any
other person, let alone to one who is simlarly situated.
Instead, the nmjority opinion attenpts to recast both the
statenent by Touchpoint's attorney about how he would interpret
the policy and deposition testinony of Dr. Ronald Harns,
Touchpoint's Medical Director, about the differing types of
chenot herapy that may or may not cone within the policy as
i nconsistencies that indicate the denial of benefits to the
Summers was an arbitrary decision.?’ However, the nmajority
opinion's assertion that "Touchpoint maintained an arbitrary and
capricious reading of its own experimental exclusion"'® s
insufficient, as a matter of law, to support the assertion that
Touchpoint's denial of benefits to the Sutmmers was arbitrary and
capri ci ous.

179 To prevail on the theory of inconsistent policy
application, the Sunmers were required to present sonme evidence

that the plan adm nistrator granted benefits to other persons

simlarly situated to them See DeAngelis, 641 F. Supp. at 470.

7 1d., 1134-35.
¥ 1d., 135.

15
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The record and the majority opinion are silent in regard to any
such applicant for, or award of, benefits.

80 In sum under federal precedent, we nust affirm
Touchpoint's interpretation of the policy provisions that led to
its decision to deny benefits for the high-dose chenotherapy
with stemcell rescue because Touchpoint's interpretation of the
policy is reasonable.

3. Noti ce of deni al

181 On Novenber 19, 2002, Touchpoint denied benefits for
Parker's treatnent w th high-dose chenotherapy and stemcel
rescue because it was not a covered service under the policy.

Touchpoint's notice of denial provided in part:

Touchpoint Health Plan received a request on
Parker's behalf from Dr. D ane Puccetti to consider
coverage for Phase Il Study of Two Alternative
| nt ensi ve Induction Chenotherapy Regi nens Followed by
Consolidation Wth Meloablative Chenotherapy and
Aut ol ogous Stem Cell Rescue. The request was reviewed
and it was determned that this is EXPERI MENTAL and an
excl usion of coverage as stated in your CERTIFI CATE OF
COVERACGE

Touchpoint denied coverage for the treatnent for which the
Summer s sought both prior and subsequent approval. Touchpoint's

deci sion was not a termi nation of benefits.

182 When there is a termnation of benefits, a court may
reinstate benefits pending a full review by the plan
adm nistrator of the term nation deci sion. Hal pin, 962 F.2d at
697. \When there is a denial of benefits and the adm nistrator's
notification of the reasons for its decision is deficient, the
remedy is to remand the matter to the admnistrator for another

review of the request for paynent. Quinn v. Blue Cross & Blue
16
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Shield Ass'n, 161 F.3d 472, 477-78 (7th Gr. 1998); Halpin, 962

F.2d at 689 (citing Wlfe v. J.C. Penney Co., 710 F.2d 388, 392

(7th Gr. 1983)).
183 Notice of denial of benefits is required under 29

U S.C § 1133, which provides:

In accordance with regulations of the Secretary, every
enpl oyee benefit plan shal | —

(1) provide adequate notice in witing to any
partici pant or beneficiary whose claim for benefits
under the plan has been denied, setting forth the
specific reasons for such denial, witten in a manner
cal cul ated to be understood by the participant, and

(2) afford a reasonable opportunity to any
partici pant whose claim for benefits has been denied
for a full and fair review by the appropriate naned
fiduciary of the decision denying the claim

Federal regulations pronmulgated by the Secretary that relate to

notice provide in relevant part:

The notification shall set forth, in a rmnner
cal cul ated to be understood by the clai mant—

(1) The specific reason or reasons for the
adverse determ nation

(i) Ref er ence to t he specific pl an
provi sions on which the determ nation is based,;

(1v) A description of the plan's review
procedures and the tinme limts applicable to such
procedures].]

29 CF. R 8 2560.503-1(9g)(1).
184 " Substanti al conpl i ance [With t he applicabl e
regul ations] is sufficient” to fulfill Touchpoint's notification

obl i gation under ER SA Schneider v. Sentry Goup Long Term

17



No. 2005AP2643. pdr

Disability Plan, 422 F.3d 621, 627 (7th Cr. 2005) (quoting

Hal pin, 962 F.2d at 690). Substantial conpliance is sufficient
and technical conpliance is unnecessary because the purpose of
29 U S.C 8§ 1133 and 29 C. F.R § 2560.503-1(g) is to afford the
beneficiary an explanation sufficiently adequate to enable him
to nount an effective appeal, if he seeks review of the deni al
of benefits. Id. at 627-28. Al that is required is a
"sufficient explanation to enable" the claimant "to formul ate

his further challenge to the denial.”" Gllo v. Anpbco Corp., 102

F.3d 918, 923 (7th Cr. 1996).

185 Therefore, the question we nust ask in regard to the
notice of denial that Touchpoint provided to the Summers is:
Were the Sunmers "supplied with a statenent of reasons that,

under the circunstances of the case, permtted a sufficiently

18
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cl ear understanding of the adm nistrator's position to permt
effective review " Schneider, 422 F.3d at 628. 1

86 The Sunmmers sought prior authorization for the
treatment of high-dose chenotherapy with stemcell rescue that
was denied for the first tine on Novenber 19, 2002. Touchpoint

expl ained that the treatnent for which the Sunmers sought prior

aut horization "falls into a Phase II clinical trial”;
"experimental” is defined in the policy as including treatnents
subject to an ongoing Phase | or Il «clinical trial; and
experinmental treatnents are excluded from coverage. The

Novenber 19 letter <cited the pages of the Certificate of
Coverage containing the exclusions from coverage and the

definition for "experinental." It explained the appeals

19 The majority opinion cites Schneider v. Sentry Goup Long
Term Disability Plan, 422 F.3d 621 (7th Cr. 2005), as support
for an award of benefits. Majority op., 9126. The mpjority's
reliance on Schneider is msplaced for at |east two reasons:
First, the plan admnistrator in Schneider gave no reason for
its "conclusion that [Schneider] was no [|onger disabled|
therefore,] she could hardly seek review of that conclusion.”
Schnei der, 422 F.3d at 628. By contrast, Touchpoint explained
t hat because the treatnment was the subject of an ongoi ng Phase |
or Il clinical trial, it nmet the definition of "experinental"
under the policy, and experinental treatnments are not covered
Second, Schneider involved the term nation of benefits. Wen an
ERI SA procedural decision is erroneously made, courts reinstate
the status quo. Hackett v. Xerox Corp. Long-Term Disability
| ncone Plan, 315 F.3d 771, 776 (7th Cr. 2003). The status quo
for erroneous termnation is to reinstate benefits. Ild. By
contrast, if benefits were denied due to a procedural error, the
correct procedure is to "remand[] to the adm nistrator for a new
hearing." Schneider, 422 F.3d at 629 (citing Wlfe v. J.C
Penney Co., 710 F.2d 388, 393-94 (7th Cr. 1983). The Summers
wer e deni ed benefits.

19
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procedure, as well as the Summers' opportunity for an externa
revi ew.

187 The Summers chose an external review. On Novenber 25,
2002, the Medical Review Institute, the external review body,
also concluded that the treatnent was not covered under the
policy because it was experinental. The Sunmers re-submtted
their claim to Touchpoint for the sanme treatnent after Parker
had received it. On Decenber 12, 2002, Touchpoint again denied
the claim because it was a request for "cycle two of the Phase
Il clinical trial for treatnment of anaplastic ependynona."”
Therefore, between Novenber 19, 2002 and Decenber 12, 2002, the
Summers received three notices that their claim for high-dose
chenot herapy with stemcell rescue was not a covered service
under their policy because it was defined as "experinental" by
t he policy.

188 Al three notices nust be read together when
determ ning whet her Touchpoint substantially conplied with its
notice obligations under federal |aw because the notices applied
to the same treatnment and all were received within one nonth's
time.

189 Furthernore, the Summers have never asserted that they
did not understand Touchpoint's reason for denying their claim
for coverage. The conplaint they filed to comrence this action
denonstrates that they understood why their claim was denied
The conplaint asserts that the requested treatnent is the
subject of a Phase Il study at New York University Medical

Center. Conplaint, 9. The Sunmers understood that their claim

20
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was deni ed because the treatnent fell within a Phase Il clinica
trial and was therefore experinental and excluded under the
terms of the policy. Compl ai nt, f11. Accordingly, | nust
conclude that the purpose of 29 U S C § 1133 and 29 CF.R
§ 2560.503-1(g) was fulfilled.

190 The basis for the Summers' claim seens to be that
because their pedi atric oncol ogi st recommended  hi gh-dose
chenot herapy with stemcell rescue as the best of the avail able
treatments for Parker, that treatnment should be covered by their
policy. Conplaint, Y10. However, a faithful application of the
law to the healthcare policy does not permt the conferral of
benefits for that reason. Rat her, the ternms of the policy nust
be foll owed. Egel hoff, 532 U S. at 147. Because the Summers
have a sufficiently clear understanding of Touchpoint's reason
for the denial of benefits to permt an effective review, |
conclude that Touchpoint substantially conplied with the notice
requi renents under federal |aw

191 Notwi t hst andi ng t he evi dence of t he Sumer s’
understanding of the reason Touchpoint denied coverage, the
majority opinion concludes that Touchpoint's notice was
insufficient.?® 1t then seeks a way to base payment for Parker's
treatment on that perceived deficiency.? It relies heavily on
Evans v. WE. A Insurance Trust, 122 Ws. 2d 1, 361 N W2d 630
(1985).

20 Mpjority op., 125.
2L 1d., 1143-48.
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192 Evans involved the application of "guidelines" that a
clainms nmanager created to evaluate clains for benefits for
gastric bypass surgery. Id. at 7. The claim for benefits was
deni ed based on the guidelines. Id. at 12-13. W concl uded
that the denial of benefits was arbitrary and capricious because
the guidelines "inpose[d] a standard for paynent of benefits
that is not required by the basic plan, but rather is inposed by
an admnistrative gloss." Id. at 15-16. Evans has no
application to the case at hand because Touchpoint interpreted
the words of the policy, not "guidelines" that were inconsistent
with the policy, as the clainms manager did in Evans

193 The nmjority opinion agrees that Touchpoint has the
power to interpret the policy.? However, after citing
appropriate federal case |aw that supports this conclusion, the
majority opinion recasts the policy as a termnation of
benefits: "The policy grants Touchpoint's medical director the

discretion to termnate coverage if treatnents are experinenta

or investigational."?

The majority opinion recasts the power
Touchpoint was granted under the policy as the power to
"term nate" coverage so that later it can assert, "the
appropriate issue in this <case is whether Touchpoint's

term nation of benefits was arbitrary and capricious."?*

194 Touchpoint did not "term nate" paynments for high-dose

chenot herapy and stemcell rescue. No paynents have ever been
22 1d., 117.
23 | d. (enphasis added).
24 1 d.
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made. | nst ead, Touchpoint denied paynent for high-dose
chenot herapy and stemcell rescue because that treatnment was not
a covered service under the policy. The Summers' conpl aint

clearly shows that they understood their clai mwas denied:

Def endant sent a letter to plaintiffs denying coverage
for Parker's participation in Dr. Findlay's study as
proposed by Dr. Puccetti on the grounds that "the

request [fell] into a Phase Il clinical trial,"” and
was therefore "experinental"” and excluded under the
terms and provisions of the policy's Certificate of
Cover age.

Conpl ai nt, 11 (enphasis added).

195 Under federal law, Touchpoint 1is prohibited from
paying for services unless the services are covered under the
policy. Egel hoff, 532 U S. at 147. The policy does not permt
paynment for treatnents that are the subject of a Phase | or Il
clinical trial. There is no dispute that the treatnent Parker
received is the subject of a Phase | or Il <clinical trial.
Therefore, Touchpoint could not "term nate" what it could not
have awarded in the first instance. Id. Stated otherw se,
Touchpoint is not free to pay for any service that is requested
by a participant or ordered by a physician. It has the power to
pay for only those services that are covered by the policy. |I|d.

196 In ny view, the majority opinion recasts Touchpoint's
denial of benefits into a "termnation" of benefits because it
chose to order paynent for the treatnent that Parker received.
Stated otherwse, if the majority opinion acknow edged that
Touchpoi nt's decision was a denial of benefits, it would have to

explain how a treatnent that is indisputably the subject of a
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Phase | or Il «clinical trial is a covered service, before
payment for that treatnment could be ordered.?®
I11. CONCLUSI ON

197 1 conclude that, because Touchpoint has the power to
interpret and apply the policy, we are required to uphold the
plan administrator's interpretation and application of the
policy if it 1is reasonable. Firestone, 489 U S at 111.
Touchpoint decided that the treatnment for which benefits were
sought is defined as an "experinental” treatnment in the policy
and that "experinental"” treatnents are excluded from coverage
under the policy. This is a reasonable interpretation of the
policy; and therefore, it is not arbitrary and capricious. I
al so conclude that the notice of denial of claim substantially
conplied with the notice requirenents of 29 U S. C 8§ 1133 and 29
C.F.R § 2560.503-1(g).

198 Accordingly, | would reverse the court of appeals and
remand the case to the circuit court to dismss the Sumers'
conplaint on the nerits. Therefore, | respectfully dissent from
the majority opinion.

99 | am authorized to state that Justice ANNETTE
KI NGSLAND ZI EGLER joins this dissent.

% 1d. at f142-43.
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