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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

cause remanded. 

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 r ever si ng a 

summar y j udgment  i ssued by t he Dane Count y Ci r cui t  Cour t ,  Angel a 

B.  Bar t el l ,  Judge.   The ci r cui t  cour t  di smi ssed a decl ar at or y 

j udgment  act i on f i l ed by pl ai nt i f f  Wal t er  Ol son ( Ol son) .    

¶2 Ol son i s a r eal  est at e devel oper  who owns 69. 72 acr es 

of  l and i n t he Town of  Cot t age Gr ove ( Town)  i n Dane Count y 

                                                 
1 Ol son v.  Town of  Cot t age Gr ove,  No.  2005AP2257,  

unpubl i shed sl i p.  op.  ( Wi s.  Ct .  App.  Dec.  28,  2006) .  
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( Count y) .   Ol son br ought  a decl ar at or y j udgment  act i on 

chal l engi ng t he l egal i t y of  t he Town' s Land Di vi s i on and 

Pl anni ng Code § 15. 15 ( t he or di nance or  § 15. 15) .   Ol son sought  

t o have t he or di nance decl ar ed unconst i t ut i onal  on var i ous 

gr ounds,  and he sought  ot her  r el i ef ,  i ncl udi ng appr oval  of  a 

f i nal  subdi v i s i on pl at  and compensat i on f or  t he al l eged t aki ng 

of  hi s pr oper t y.  

¶3 The ci r cui t  cour t  gr ant ed t he Town' s mot i on f or  

summar y j udgment  on t he basi s t hat  Ol son' s sui t  f or  decl ar at or y  

j udgment  was not  r i pe,  and t her ef or e not  j ust i c i abl e.   Ol son 

appeal ed,  and t he cour t  of  appeal s r ever sed.   Ol son v.  Town of  

Cot t age Gr ove,  No.  2005AP2257,  unpubl i shed sl i p.  op. ,  ¶25 ( Wi s.  

Ct .  App.  Dec.  28,  2006) .   We gr ant ed t he Town' s pet i t i on f or  

r evi ew.    

¶4 We ar e asked t o addr ess t wo quest i ons:  ( 1)  What  i s t he 

appr opr i at e st andar d of  r evi ew f or  a c i r cui t  cour t ' s  deci s i on 

gr ant i ng summar y j udgment  i n a decl ar at or y j udgment  sui t  on t he 

basi s t hat  t he sui t  i s  not  r i pe?;  and ( 2)  I s Ol son' s sui t  r i pe 

f or  decl ar at or y j udgment ,  and t her ef or e j ust i c i abl e?   

¶5 We det er mi ne t hat  t he appr opr i at e st andar d of  r evi ew 

i n t hese ci r cumst ances i s de novo r evi ew.   Appl y i ng t hi s 

st andar d of  r evi ew t o t he r ecor d bef or e us,  we concl ude t hat  

Ol son' s decl ar at or y j udgment  sui t  i s  r i pe f or  adj udi cat i on,  and 

t her ef or e j ust i c i abl e.   Accor di ngl y,  we af f i r m t he cour t  of  

appeal s and r emand f or  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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I .  BACKGROUND 

¶6 Si nce 1996 Ol son has been t he owner  of  a 69. 72 acr e 

par cel  of  l and i n t he Town,  commonl y known as t he Kl ost er man 

Far m ( pr oper t y) .   On December  27,  2001,  Ol son f i l ed a zoni ng 

pet i t i on ( No.  8357)  wi t h t he Count y t o r ezone hi s pr oper t y f r om 

A- 1 EX Excl usi ve Agr i cul t ur al  t o R- 1 Resi dent i al  i n or der  t o 

subdi v i de hi s pr oper t y i nt o 15 r esi dent i al  l ot s.  

¶7 On June 7,  2002,  Ol son submi t t ed a pr el i mi nar y pl at  of  

hi s pr oposed subdi v i s i on devel opment ——Hi ghl ands Addi t i on t o 

Amer i can Her i t age——t o t he Town pur suant  t o Wi s.  St at .  

§ 236. 11( 1) ( a)  ( 2001- 02) . 2 

¶8 On Jul y 15,  2002,  t he Town amended i t s Land Di vi s i on 

and Pl anni ng Code t o i ncl ude § 15. 15,  ent i t l ed " Tr ansf er  of  

Devel opment  Ri ght s Pr ogr am ( TDR) . "   The or di nance' s TDR pr ogr am 

i ncor por at es t he Land Use El ement  of  t he Town' s Smar t  Gr owt h 

Compr ehensi ve Pl an——2020.   The TDR pr ogr am was cr eat ed t o ser ve 

sever al  pur poses,  i ncl udi ng al l owi ng owner s of  f ar ml and t o 

capt ur e a r easonabl e devel opment  val ue f or  t hei r  l and,  

pr eser vi ng t he f ar ml and and r ur al  char act er i st i cs of  t he ar ea,  

and di r ect i ng new r esi dent i al  devel opment  t owar d ar eas of  

exi st i ng devel opment .   Anot her  pur pose of  t he pr ogr am i s t o 

" mai nt ai n communi t y separ at i on bet ween t he Vi l l age of  Cot t age 

Gr ove and t he Ci t y of  Madi son. "  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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¶9 Under  t he TDR pr ogr am,  some l and use di st r i ct s ar e 

desi gnat ed as " sendi ng ar eas"  and ot her s as " r ecei v i ng ar eas. "   

Sendi ng ar eas i ncl ude l and desi gnat ed as agr i cul t ur al  or  open 

space/ par k di st r i ct s.   Recei v i ng ar eas i ncl ude r esi dent i al  

di st r i ct s,  whi ch ar e desi gnat ed as a " Conser vat i on Resi dent i al  

Di st r i ct , "  a " Medi um Densi t y Resi dent i al  Di st r i c t , "  or  a " Hi gh 

Densi t y Resi dent i al  Di st r i ct "  t o r ef l ect  t hei r  i nt ended densi t y  

and use.   Usi ng t hese cl assi f i cat i ons,  t he TDR pr ogr am cr eat es 

an addi t i onal  s t ep f or  r ecei v i ng ar ea l andowner s who seek t o 

devel op t hei r  pr oper t y.  

¶10 Per sons hopi ng t o devel op pr oper t y i n a r ecei v i ng ar ea 

must  acqui r e a r equi s i t e number  of  t r ansf er  devel opment  r i ght s  

( TDRs) ,  whi ch amount  t o owner shi p i nt er est s i n sendi ng ar ea 

pr oper t y.   Under  t he TDR pr ogr am,  owner s of  l and i n sendi ng 

ar eas may sel l  t hei r  TDRs t o owner s of  l and i n r ecei v i ng ar eas.   

A TDR easement  i s t hen est abl i shed by a deed ent er ed i nt o among 

t he devel oper ,  t he Town,  and t he Count y.   Thr ough t hese 

easement s,  l and i nt er est s f r om sendi ng ar eas ar e " sent "  t o 

r ecei v i ng ar eas t o make up f or  t he subsequent  i ncr ease i n 

densi t y due t o r esi dent i al  devel opment  i n r ecei v i ng ar eas.   

Hence,  t he or di nance set s f or t h pr ocedur es t o assur e t hat  

r ezoni ng and di v i s i on of  l and i n a r ecei v i ng ar ea i s not  

appr oved wi t hout  f i r st  obt ai ni ng t he r equi s i t e number  of  TDRs 

and r ecor di ng a TDR easement .  

¶11 Under  t he TDR pr ogr am enact ed by t he Town i n Jul y 

2002,  Ol son' s pr oper t y f al l s  wi t hi n a Medi um Densi t y Resi dent i al  
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Di st r i ct  r ecei v i ng ar ea and i s zoned A- 1 EX Excl usi ve 

Agr i cul t ur al ,  whi ch pr ecl udes r esi dent i al  devel opment .  

¶12 On Oct ober  28,  2002,  Ol son f i l ed a second,  separ at e 

zoni ng pet i t i on ( No.  8598)  wi t h t he Count y and r equest ed t o 

i ncr ease t he number  of  pr oposed l ot s f r om 15 t o 58 whi l e st i l l  

seeki ng t o r ezone t he pr oper t y f r om A- 1 EX Excl usi ve 

Agr i cul t ur al  t o R- 1 Resi dent i al .  

¶13 On Januar y 14,  2003,  t he Dane Count y Zoni ng and 

Nat ur al  Resour ces Commi t t ee ( ZNR)  r evi ewed Ol son' s second zoni ng 

pet i t i on and r ecommended appr oval .   On Januar y 23,  2003,  t he 

Dane Count y Boar d of  Super vi sor s ( Count y Boar d)  adopt ed t he 

ZNR' s r ecommendat i on,  gr ant i ng Ol son condi t i onal  r ezoni ng 

ef f ect i ve Febr uar y 14,  2003.   The pet i t i on was gr ant ed subj ect  

t o t wo condi t i ons.   Ol son was r equi r ed t o:  ( 1)  wi t hdr aw zoni ng 

pet i t i on No.  8357;  and ( 2)  r ecor d a f i nal  pl at  i n t he of f i ce of  

t he Dane Count y Regi st er  of  Deeds wi t hi n one year  of  r ezoni ng 

appr oval  by t he Count y.  

¶14 On Sept ember  19,  2003,  Ol son submi t t ed a f i nal  pl at  

appl i cat i on f or  t he Hi ghl ands Addi t i on t o Amer i can Her i t age.   

The Town condi t i onal l y appr oved t hi s f i nal  pl at  at  a Town Boar d 

meet i ng on November  3,  2003.   The Town' s appr oval  of  t he pl at  

was subj ect  t o t he r equi r ement  t hat  Ol son acqui r e 10 TDRs and 

t r ansf er  t hem t o t he Town and Count y t o compl y wi t h § 15. 15.  

¶15 Ol son di d not  t hen own,  and cl ai med t hat  he was unabl e 

t o acqui r e,  t he 10 TDRs necessar y t o sat i sf y t he or di nance.   

Ol son cl ai med t hat  t o acqui r e 10 TDRs woul d r equi r e t he pur chase 

of  350 acr es of  f ar ml and i n a sendi ng ar ea at  a cost  of  



No.  2005AP2257 

 

6 
 

appr oxi mat el y $750, 000.   Ol son al so c l ai med t hat  t o f i ni sh hi s 

r edevel opment  pr oj ect  woul d r equi r e t he t ot al  acqui s i t i on of  700 

acr es of  f ar ml and.  

¶16 On Januar y 20,  2004,  t he Dane Count y Pl anni ng and 

Devel opment  Commi ssi on r emi nded Ol son t hat  zoni ng pet i t i on No.  

8598 had a del ayed ef f ect i ve dat e of  Febr uar y 14,  2004,  pr ovi ded 

t hat  a pl at  was r ecor ded i n t he of f i ce of  t he Dane Count y 

Regi st er  of  Deeds no l at er  t han t hat  dat e.   Ol son di d not  r ecor d 

a f i nal  pl at  bef or e Febr uar y 14,  2004.  

¶17 On Febr uar y 5,  2004,  t he Count y Boar d addr essed zoni ng 

pet i t i on No.  8598 at  a r egul ar  meet i ng.   The r ecor d i n t he 

pr esent  case i ncl udes mi nut es of  t he Pr oceedi ngs of  t he Dane 

Count y Boar d of  Super vi sor s,  Vol .  90,  Apr i l  2003- 2004,  whi ch 

r ead i n par t :  

MOTI ONS FROM PREVI OUS MEETI NGS 

 The quest i on bef or e t he Boar d was Super vi sor  
Wi ganowsky' s mot i on at  t he l ast  Count y Boar d meet i ng 
t o r esci nd act i on on Zoni ng Pet i t i on 8832——Town of  Sun 
Pr ai r i e.   Mot i on car r i ed.   Moved by Super vi sor  
Wi ganowsky,  seconded by Super vi sor  Wendt ,  t o r ef er  
Pet i t i on 8832 t o t he Zoni ng & Nat ur al  Resour ces 
Commi t t ee.   Mot i on car r i ed.    

The quest i on bef or e t he Boar d was Super vi sor  
Hul sey' s mot i on at  t he l ast  Count y Boar d meet i ng t o 
r esci nd act i on on Zoni ng Pet i t i on 8598——Town of  
Cot t age Gr ove.   Mot i on car r i ed.   Moved by Super vi sor  
Hul sey,  seconded by Super vi sor  O' Loughl i n,  t o ext end 
f or  one year  t he del ayed ef f ect i ve dat e.   Mot i on 
car r i ed.   ( Emphasi s added. ) 3 

                                                 
3 The par t i es di sput e t he meani ng of  " r esci nd act i on on 

Zoni ng Pet i t i on 8598, "  and t he ci r cui t  cour t  pr emi sed i t s 
det er mi nat i on t hat  Ol son' s case was not  r i pe on i t s 
i nt er pr et at i on of  t hi s l anguage.   We addr ess t hi s di sput e bel ow.  
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¶18 On Sept ember  13,  2004,  Ol son f i l ed t he i nst ant  

decl ar at or y j udgment  act i on agai nst  t he Town t o chal l enge t he 

val i di t y of  § 15. 15.   Ol son' s compl ai nt  al l eged t hat  § 15. 15 was 

enact ed wi t hout  st at ut or y aut hor i t y,  v i ol at ed sever al  pr ovi s i ons 

of  t he Wi sconsi n St at ut es,  was appl i ed t o hi s pr oper t y ex post  

f act o,  and const i t ut ed an uncompensat ed t aki ng under  t he Fi f t h 

and Four t eent h Amendment s t o t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e 1,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on. 4  Ol son' s 

compl ai nt  sought  t he f ol l owi ng r el i ef :  ( 1)  a decl ar at i on t hat  

§ 15. 15 i s voi d and of  no ef f ect ;  ( 2)  an or der  di r ect i ng t he 

Town t o i mmedi at el y appr ove Ol son' s pl at  of  t he Hi ghl ands 

Addi t i on t o Amer i can Her i t age;  and ( 3)  suppl ement al  r el i ef  i n 

t he f or m of  j ust  compensat i on f or  t he t empor ar y t aki ng of  

Ol son' s l and.  

¶19 On Apr i l  11,  2005,  t he Town f i l ed a mot i on f or  summar y 

j udgment ,  aski ng t hat  Ol son' s case be di smi ssed wi t h pr ej udi ce 

f or  l ack of  j ust i c i abi l i t y .   The Town' s mot i on ar gued t hat  Ol son 

coul d not  pur sue decl ar at or y r el i ef  wi t h r egar d t o t he or di nance 

because hi s case was not  r i pe f or  adj udi cat i on,  and t her ef or e 

not  j ust i c i abl e.  

¶20 On Jul y 21,  2005,  t he c i r cui t  cour t  gr ant ed t he Town' s 

mot i on f or  summar y j udgment .   I n a 16- page deci s i on,  t he cour t  

det er mi ned t hat  Ol son' s decl ar at or y j udgment  act i on was not  r i pe 

f or  adj udi cat i on,  and t her ef or e not  j ust i c i abl e.   The cour t  hel d 

                                                 
4 The mer i t s of  t hese al l egat i ons ar e not  bef or e t hi s cour t ,  

and we of f er  no anal ysi s r egar di ng t hei r  val i di t y.  
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t hat  " [ b] ecause t her e ar e no mat er i al  f act s i n di sput e and t he 

Town has pr ovi ded a def ense t hat  def eat s Ol son' s c l ai m as a 

mat t er  of  l aw,  summar y j udgment  i s gr ant ed t o t he Town. "  

¶21 The ci r cui t  cour t  gr ant ed summar y j udgment  because i t  

det er mi ned t hat  t he cont r over sy bet ween Ol son and t he Town was 

not  j ust i c i abl e.   Ther ef or e,  t he cour t  had no j ur i sdi ct i on over  

Ol son' s c l ai m f or  decl ar at or y r el i ef .   The cour t  c i t ed Loy v.  

Bunder son,  107 Wi s.  2d 400,  410,  320 N. W. 2d 175 ( 1982)  ( c i t i ng 

Edwi n Bor char d,  Decl ar at or y Judgment s 26- 57 ( 2d ed.  1941)  

( her ei naf t er  Decl ar at or y Judgment s) ) ,  f or  t he f our  f act or s 

necessar y t o det er mi ne t hat  a cont r over sy i s j ust i c i abl e:  

( 1)  A cont r over sy i n whi ch a c l ai m of  r i ght  i s  
asser t ed agai nst  one who has an i nt er est  i n cont est i ng 
i t .   ( 2)  The cont r over sy must  be bet ween per sons whose 
i nt er est s ar e adver se.   ( 3)  The par t y seeki ng 
decl ar at or y r el i ef  must  have a l egal  i nt er est  i n t he 
cont r over sy——t hat  i s t o say,  a l egal l y pr ot ect i bl e 
i nt er est .   ( 4)  The i ssue i nvol ved i n t he cont r over sy 
must  be r i pe f or  j udi c i al  det er mi nat i on.  

Onl y t he f our t h f act or ,  r i peness,  was di sput ed by t he par t i es;  

t her ef or e,  t he cour t  f ound no need t o addr ess t he f i r st  t hr ee 

f act or s.   

¶22 The ci r cui t  cour t  hel d t hat  t he Town had demonst r at ed,  

and Ol son f ai l ed t o r ebut ,  a pr i ma f aci e showi ng t hat  Ol son' s 

act i on f or  decl ar at or y j udgment  was not  r i pe based on t he f act  

t hat  " t he Count y ' s condi t i onal  r ezoni ng appr oval  had been 

r esci nded at  t he t i me Ol son f i l ed"  hi s decl ar at or y j udgment  sui t  

on Sept ember  30,  2004.   The or di nance i t sel f  was " of  no 

consequence"  because Ol son had not  submi t t ed a new pet i t i on f or  
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r ezoni ng wi t h t he Count y af t er  t he del ayed ef f ect i ve dat e f or  

condi t i onal  appr oval  of  zoni ng pet i t i on No.  8598 had expi r ed.   

The ci r cui t  cour t  st at ed:    

At  t he t i me Ol son f i l ed t he cur r ent  act i on,  he had 
l ost  t he condi t i onal  zoni ng appr oval  on hi s pet i t i on 
f or  r ezoni ng.   Thus,  Ol son st ands i n no di f f er ent  
posi t i on t han any ot her  owner  of  l and zoned A- 1 EX 
Excl usi ve Agr i cul t ur al  i n t he Town of  Cot t age Gr ove 
who woul d l i ke t o r ezone hi s or  her  l and i n t he 
f ut ur e.   

The ci r cui t  cour t  added:  

Thus,  t hi s cour t ' s  r ul i ng on t he val i di t y of  § 15. 15 
woul d not  " af f ect  l egal  r el at i ons"  bet ween Ol son and 
t he Town.  .  .  .   The cour t  woul d essent i al l y  be 
sayi ng,  " I f  Ol son get s appr oval  f r om t he Count y t o 
r ezone hi s l and f r om agr i cul t ur al  t o r esi dent i al ,  t hen 
§ 15. 15 shoul d/ shoul d not  bar  t he Town' s appr oval  of  
hi s pl at . "   Si nce t her e i s no guar ant ee t hat  t he 
[ Count y]  Boar d wi l l  aut hor i ze t he r ezoni ng of  Ol son' s  
l and i n t he f ut ur e and Ol son does not  have a vest ed or  
i nher ent  r i ght  [ t o]  have hi s pr oper t y r ezoned,  t hi s 
cour t ' s  opi ni on as t o t he val i di t y of  § 15. 15 i s 
i mmat ur e.  

.  .  .  .  

Because Ol son has f ai l ed t o secur e t he necessar y 
appr oval s t o r ezone hi s l and,  a decl ar at i on of  t he 
val i di t y of  § 15. 15 wi l l  not  have an i mmedi at e i mpact  
on Ol son,  and i t s f ut ur e i mpact  i s t oo cont i ngent  t o 
sat i sf y t he r i peness el ement  of  j ust i c i abi l i t y .  

Fi nal l y,  t he cour t  concl uded t hat  Ol son " ha[ d]  not  

demonst r at ed .  .  .  any genui ne i ssues of  mat er i al  f act  t hat  

ent i t l e[ d]  hi m t o a t r i al . "   Ther ef or e,  t he c i r cui t  cour t  

gr ant ed summar y j udgment  t o t he Town.  

¶23 Ol son appeal ed,  and t he cour t  of  appeal s r ever sed.   

Ol son,  No.  2005AP2257,  unpubl i shed sl i p.  op. ,  ¶25.    
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¶24 The cour t  of  appeal s addr essed t he st andar d of  r evi ew.   

I t  sai d t he st andar d t o r evi ew t he ci r cui t  cour t ' s  deci s i on was 

de novo because t he ci r cui t  cour t ' s  deci s i on hi nged upon a 

quest i on of  l aw,  namel y r i peness.   I d. ,  ¶8 ( c i t i ng Commer ci al  

Uni on Mi dwest  I ns.  Co.  v.  Vor beck,  2004 WI  App 11,  ¶7,  269 

Wi s.  2d 204,  674 N. W. 2d 665) .   The cour t  of  appeal s acknowl edged 

t hat  " [ a]  c i r cui t  cour t ' s  deci s i on t o gr ant  or  deny decl ar at or y 

r el i ef  i s  wi t hi n i t s di scr et i on. "   I d.  ( c i t i ng Mi l waukee Di st .  

Counci l  48 v.  Mi l waukee Count y,  2001 WI  65,  ¶36,  244 

Wi s.  2d 333,  627 N. W. 2d 866) .   Nonet hel ess,  t he cour t  of  appeal s  

concl uded t hat  de novo r evi ew was appr opr i at e because a c i r cui t  

cour t ' s  deci s i on t o gr ant  summar y j udgment  i s r evi ewed de novo.   

I d. ,  ¶9 ( c i t i ng Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  

315- 17,  401 N. W. 2d 816 ( 1987) ) .  

¶25 The cour t  of  appeal s next  addr essed whet her  Ol son' s 

decl ar at or y j udgment  act i on was r i pe.   I n concl udi ng t hat  

Ol son' s c l ai m was r i pe f or  adj udi cat i on,  and t her ef or e 

j ust i c i abl e,  t he cour t  of  appeal s hel d t hat  " t he possi bi l i t y 

t hat  t he Town wi l l  appl y t he l and di v i s i on or di nance t o Ol son"  

was " r eal ,  pr eci se,  and i mmedi at e. "   I d. ,  ¶21 ( c i t i ng Put nam v.  

Ti me War ner  Cabl e of  Se.  Wi s. ,  Lt d.  P' shi p,  2002 WI  108,  ¶47,  

255 Wi s.  2d 447,  649 N. W. 2d 626) .   The cour t  of  appeal s 

concl uded t hat  t he decl ar at or y  r el i ef  sought  by Ol son " woul d 

r esol ve t he uncer t ai nt y Ol son and ot her  devel oper s wi l l  cont i nue 

t o f ace i n t he f ut ur e devel opment  of  t hei r  pr oper t i es" ;  

t her ef or e,  t he cour t  hel d t hat  Ol son' s c l ai m was r i pe f or  
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adj udi cat i on,  r ever sed t he ci r cui t  cour t ,  and r emanded.   I d. ,  

¶¶24- 25.  

¶26 The Town pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Apr i l  17,  2007.   

I I .  ANALYSI S 

¶27 Thi s case pr esent s a compl ex st andar d of  r evi ew i ssue 

and a r el at i vel y s i mpl e subst ant i ve i ssue under  Wi sconsi n' s 

Uni f or m Decl ar at or y Judgment s Act ,  Wi s.  St at .  § 806. 04 ( t he 

Act ) .   The Act  pr ovi des,  i n r el evant  par t :  

( 1)  Scope.   Cour t s of  r ecor d wi t hi n t hei r  
r espect i ve j ur i sdi ct i ons shal l  have power  t o decl ar e 
r i ght s,  st at us,  and ot her  l egal  r el at i ons whet her  or  
not  f ur t her  r el i ef  i s  or  coul d be cl ai med.   No act i on 
or  pr oceedi ng shal l  be open t o obj ect i on on t he gr ound 
t hat  a decl ar at or y j udgment  or  decr ee i s pr ayed f or .   
The decl ar at i on may be ei t her  af f i r mat i ve or  negat i ve 
i n f or m and ef f ect ;  and such decl ar at i ons shal l  have 
t he f or ce and ef f ect  of  a f i nal  j udgment  or  
decr ee.  .  .  .  

( 2)  Power  t o const r ue,  et c.  Any per son 
i nt er est ed .  .  .  whose r i ght s,  st at us or  ot her  l egal  
r el at i ons ar e af f ect ed by a st at ut e,  muni ci pal  
or di nance,  cont r act  or  f r anchi se,  may have det er mi ned 
any quest i on of  const r uct i on or  val i di t y ar i s i ng under  
t he i nst r ument ,  st at ut e,  or di nance,  cont r act  or  
f r anchi se and obt ai n a decl ar at i on of  r i ght s,  st at us 
or  ot her  l egal  r el at i ons t her eunder .   No par t y  shal l  
be deni ed t he r i ght  t o have decl ar ed t he val i di t y of  
any st at ut e or  muni ci pal  or di nance by v i r t ue of  t he 
f act  t hat  t he par t y hol ds a l i cense or  per mi t  under  
such st at ut es or  or di nances.  

.  .  .  .  

( 6)  Di scr et i onar y.   The cour t  may r ef use t o 
r ender  or  ent er  a decl ar at or y j udgment  or  decr ee wher e 
such j udgment  or  decr ee,  i f  r ender ed or  ent er ed,  woul d 
not  t er mi nat e t he uncer t ai nt y or  cont r over sy gi v i ng 
r i se t o t he pr oceedi ng.  
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( 7)  Revi ew.   Al l  or der s,  j udgment s and decr ees 
under  t hi s sect i on may be r evi ewed as ot her  or der s,  
j udgment s and decr ees.  

.  .  .  .  

( 12)  Const r uct i on.   Thi s sect i on i s decl ar ed t o 
be r emedi al ;  i t s pur pose i s t o set t l e and t o af f or d 
r el i ef  f r om uncer t ai nt y and i nsecur i t y wi t h r espect  t o 
r i ght s,  st at us and ot her  l egal  r el at i ons;  and i s t o be 
l i ber al l y const r ued and admi ni st er ed.  

¶28 A cour t  must  be pr esent ed wi t h a j ust i c i abl e 

cont r over sy bef or e i t  may exer ci se i t s j ur i sdi ct i on over  a c l ai m 

f or  decl ar at or y j udgment .   Thi s i s so because t he pur pose of  t he 

Act  i s t o al l ow cour t s t o ant i c i pat e and r esol ve i dent i f i abl e,  

cer t ai n di sput es bet ween adver se par t i es.   Put nam,  255 

Wi s.  2d 447,  ¶43 ( c i t i ng Wi s.  St at .  § 806. 04( 12) ;  Li st er  v.  Bd.  

of  Regent s of  Uni v.  of  Wi s.  Sys. ,  72 Wi s.  2d 282,  307,  240 

N. W. 2d 610 ( 1976) ) .   " The under l y i ng phi l osophy of  t he Uni f or m 

Decl ar at or y Judgment s Act  i s t o enabl e cont r over si es of  a 

j ust i c i abl e nat ur e t o be br ought  bef or e t he cour t s f or  

set t l ement  and det er mi nat i on pr i or  t o t he t i me t hat  a wr ong has 

been t hr eat ened or  commi t t ed. "   Li st er ,  72 Wi s.  2d at  307.   

Ther ef or e,  bef or e one may seek decl ar at or y r el i ef  pur suant  t o 

t he Act ,  he must  demonst r at e t hat  hi s cause of  act i on i s 

pr oper l y bef or e t he cour t ——namel y,  t hat  i t  i s  j ust i c i abl e.   Loy,  

107 Wi s.  2d at  409- 10.  

 ¶29 The l eadi ng Wi sconsi n case on decl ar at or y j udgment s i s 

Loy,  whi ch emphasi zed t hat  a decl ar at or y j udgment  i s f i t t i ng 

when a cont r over sy i s j ust i c i abl e.   I d.  at  410.   A cont r over sy 

i s j ust i c i abl e when t he f ol l owi ng f our  f act or s ar e pr esent :  
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( 1)  A cont r over sy i n whi ch a c l ai m of  r i ght  i s  
asser t ed agai nst  one who has an i nt er est  i n cont est i ng 
i t .  

( 2)  The cont r over sy must  be bet ween per sons 
whose i nt er est s ar e adver se.    

( 3)  The par t y seeki ng decl ar at or y r el i ef  must  
have a l egal  i nt er est  i n t he cont r over sy——t hat  i s t o 
say,  a l egal l y pr ot ect i bl e i nt er est .  

( 4)  The i ssue i nvol ved i n t he cont r over sy must  
be r i pe f or  j udi c i al  det er mi nat i on.    

I d.  ( c i t i ng Decl ar at or y Judgment s,  supr a,  at  26- 57) .   " I f  al l  

f our  f act or s ar e sat i sf i ed,  t he cont r over sy i s ' j ust i c i abl e, '  

and i t  i s  pr oper  f or  a cour t  t o ent er t ai n an act i on f or  

decl ar at or y j udgment . "   Mi l l er  Br ands- Mi l waukee,  I nc.  v.  Case,  

162 Wi s.  2d 684,  694,  470 N. W. 2d 290 ( 1991) .    

 ¶30 Onl y f act or  ( 4) ,  r i peness,  i s  at  i ssue her e.  The 

ci r cui t  cour t  det er mi ned t hat  Ol son' s sui t  chal l engi ng t he 

val i di t y of  § 15. 15 was not  r i pe f or  adj udi cat i on,  and t her ef or e 

not  j ust i c i abl e.   The cour t  of  appeal s r ever sed,  appl y i ng a de 

novo st andar d of  r evi ew because:  ( 1)  t he c i r cui t  cour t ' s  

deci s i on hi nged on a quest i on of  l aw;  and ( 2)  t he pr ocedur al  

post ur e of  t he case was r evi ew of  a gr ant  of  summar y j udgment  by 

t he c i r cui t  cour t .   Ol son,  No.  2005AP2257,  unpubl i shed sl i p.  

op. ,  ¶¶8- 9.    

¶31 Bef or e we can eval uat e t he c i r cui t  cour t ' s  deci s i on t o 

gr ant  summar y j udgment  t o t he Town,  we must  est abl i sh t he 

appr opr i at e st andar d t o r evi ew a gr ant  of  summar y j udgment  when 

decl ar at or y r el i ef  i s  sought  and t he under l y i ng c l ai m i s 

det er mi ned t o be unr i pe,  and t her ef or e not  j ust i c i abl e.    
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A.  St andar d of  Revi ew 

¶32 The st andar d of  r evi ew i ssue i n t hi s case i s 

compl i cat ed by t he f act  t hat  r i peness i s a necessar y 

pr er equi s i t e t o r eachi ng t he mer i t s of  and ent er t ai ni ng a 

decl ar at or y j udgment  act i on.   See Put nam,  255 Wi s.  2d 447,  ¶41.   

Ri peness,  as a component  of  j ust i c i abi l i t y ,  i s  a t hr eshol d 

j ur i sdi ct i onal  quest i on.   See 1 Wal t er  H.  Ander son,  Act i ons f or  

Decl ar at or y Judgment s § 16,  at  65- 66 ( 2d ed.  1951) .   We cannot  

say t hat  t he c i r cui t  cour t  asser t ed i t s j ur i sdi ct i on,  r eached 

t he mer i t s of  Ol son' s sui t ,  and deni ed decl ar at or y r el i ef  

pur suant  t o t he Act  because t he ci r cui t  cour t  nei t her  gr ant ed 

nor  deni ed r el i ef  pur suant  t o t he Act .   I nst ead,  t he cour t  

concl uded t hat  i t  l acked j ur i sdi ct i on t o gr ant  or  deny 

decl ar at or y r el i ef  because Ol son' s sui t  was not  r i pe,  and i t  

subsequent l y hel d t hat  t he Town was ent i t l ed t o summar y j udgment  

as a mat t er  of  l aw. 5  For  t hi s r eason,  we r evi ew t he ci r cui t  

                                                 
5 Thi s cour t ' s  deci s i on i n Loy v.  Bunder son,  107 

Wi s.  2d 400,  320 N. W. 2d 175 ( 1982) ,  conf l at ed t he eval uat i on of  
t he f act or s necessar y t o r each t he mer i t s of  a decl ar at or y 
j udgment  and t he gr ant i ng or  denyi ng of  decl ar at or y r el i ef  on 
t he mer i t s.   See i d.  at  409 ( " We have f r equent l y st at ed t he 
st andar ds f or  t he exer ci se of  t r i al  cour t  di scr et i on t o 
ent er t ai n and deci de an act i on f or  decl ar at or y r el i ef . " ) .    
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cour t ' s  gr ant  of  summar y j udgment  de novo,  pr emi sed upon t he 

cour t ' s  l egal  concl usi on t hat  Ol son' s case was not  r i pe.   We do 

not  r evi ew f or  an er r oneous exer ci se of  di scr et i on. 6   

¶33 The l anguage of  t he Act  i s i nst r uct i ve.   The Act  

st at es t hat  " [ a] l l  or der s,  j udgment s and decr ees under  t hi s 

sect i on may be r evi ewed as ot her  or der s,  j udgment s and decr ees. "   

Wi s.  St at .  § 806. 04( 7) .   Accor di ngl y,  a summar y j udgment  

pur suant  t o t he Act ,  par t i cul ar l y one t hat  t ur ns upon a quest i on 

of  l aw,  shoul d be r evi ewed as any ot her  summar y j udgment .  

¶34 I n t hi s appeal ,  we exami ne a c i r cui t  cour t ' s  deci s i on 

gr ant i ng summar y j udgment ,  whi ch i s subj ect  t o de novo r evi ew.   

Gr een Spr i ng Far ms,  136 Wi s.  2d at  315- 17.   A par t y i s ent i t l ed 

                                                                                                                                                             
Det er mi ni ng whet her  a sui t  i s  or  i s  not  r i pe i s a l egal  

i nqui r y separ at e and di st i nct  f r om det er mi ni ng whet her  t o gr ant  
or  deny decl ar at or y r el i ef  on t he mer i t s.   The ci r cui t  cour t  
her e det er mi ned t hat  Ol son' s sui t  was not  r i pe;  as a r esul t ,  i t  
di d not  expr essl y deny decl ar at or y r el i ef ,  ei t her  on r i peness 
gr ounds or  on t he mer i t s.   I nst ead,  i t  gr ant ed summar y j udgment  
t o t he Town as a mat t er  of  l aw because t he sui t  was not  r i pe.   
Ther ef or e,  t he appr opr i at e st andar d of  r evi ew her e i s de novo 
because t he ci r cui t  cour t ' s  deci s i on t ur ned upon a quest i on of  
l aw.   See Jones v.  Secur a I ns.  Co. ,  2002 WI  11,  ¶19,  249 Wi s.  2d 
623,  638 N. W. 2d 575 ( i ndi cat i ng t hat  t he c i r cui t  cour t ' s  
deci s i on t o gr ant  decl ar at or y r el i ef  t ur ned upon t he l egal  
quest i on of  what  damages an i nsur ed coul d r ecover  i n a bad f ai t h 
act i on,  whi ch i s r evi ewed de novo) ;  Commer ci al  Uni on Mi dwest  
I ns.  Co.  v.  Vor beck,  2004 WI  App 11,  ¶7,  269 Wi s.  2d 204,  674 
N. W. 2d 665 ( i ndi cat i ng t hat  t he c i r cui t  cour t ' s  deci s i on t o 
gr ant  decl ar at or y r el i ef  t ur ned upon t he const r uct i on of  an 
i nsur ance cont r act ,  whi ch i s r evi ewed de novo) .  

6 I n Mi l l er  Br ands- Mi l waukee,  I nc.  v.  Case,  162 Wi s.  2d 684,  
470 N. W. 2d 290 ( 1991) ,  we appl i ed a de novo st andar d t o r evi ew a 
c i r cui t  cour t ' s  gr ant  of  summar y j udgment  on t he gr ounds t hat  
t he under l y i ng act i on was not  r i pe f or  adj udi cat i on.   I d.  at  
693- 94.   Thi s st andar d shoul d appl y t o Ol son' s case as wel l .  
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t o summar y j udgment  i f  t her e ar e no genui ne i ssues of  mat er i al  

f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  

l aw.   Ever son v.  Lor enz,  2005 WI  51,  ¶9,  280 Wi s.  2d 1,  695 

N. W. 2d 298;  Wi s.  St at .  § 802. 08( 2) .    

¶35 Revi ew of  a dec l ar at or y j udgment  i s di f f er ent .   We 

have st at ed t he st andar d of  r evi ew f or  a decl ar at or y j udgment  as 

f ol l ows:  

A deci s i on t o gr ant  or  deny decl ar at or y r el i ef  f al l s 
wi t hi n t he di scr et i on of  t he c i r cui t  cour t .   The 
ci r cui t  cour t ' s  deci s i on t o gr ant  [ or  deny]  
decl ar at or y r el i ef  wi l l  not  be over t ur ned unl ess t he 
c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on.   
Thi s cour t  wi l l  uphol d a di scr et i onar y act  i f  t he 
c i r cui t  cour t  " exami ned t he r el evant  f act s,  appl i ed a 
pr oper  st andar d of  l aw,  and,  usi ng a demonst r at ed 
r at i onal  pr ocess,  r eached a concl usi on t hat  a 
r easonabl e j udge coul d r each. "  

Put nam,  255 Wi s.  2d 447,  ¶40 ( quot i ng Mi l waukee Di st .  Counci l  

48,  244 Wi s.  2d 333,  ¶36)  ( emphasi s added) .   See al so Wi s.  Educ.  

Ass' n Counci l  v.  Wi s.  St at e El ect i ons Bd. ,  156 Wi s.  2d 151,  161,  

456 N. W. 2d 839 ( 1990)  ( " The deci s i on t o gr ant  or  deny r el i ef  i n 

a decl ar at or y j udgment  act i on i s a mat t er  wi t hi n t he sound 

di scr et i on of  t he c i r cui t  cour t . " ) ;  St at e ex r el .  Lynch v.  

Cont a,  71 Wi s.  2d 662,  668,  239 N. W. 2d 313 ( 1976)  ( " The gr ant i ng 

or  denyi ng of  r el i ef  i n a decl ar at or y j udgment  act i on i s a 

mat t er  wi t hi n t he sound di scr et i on of  t he cour t . "  ( c i t at i ons 

omi t t ed) ) .   

¶36 The l anguage of  t he Act  i ndi cat es a di scr et i onar y 

st andar d t o gr ant  or  deny decl ar at or y r el i ef .   Wi sconsi n 

St at .  §806. 04( 6)  r eads:  " ( 6)  Di scr et i onar y.   The cour t  may 
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r ef use t o r ender  or  ent er  a decl ar at or y j udgment  or  decr ee wher e 

such j udgment  or  decr ee,  i f  r ender ed or  ent er ed,  woul d not  

t er mi nat e t he uncer t ai nt y or  cont r over sy gi v i ng r i se t o t he 

pr oceedi ng. "   ( Emphasi s added. )  

 ¶37 A r i peness det er mi nat i on,  on t he ot her  hand,  i s a 

l egal  concl usi on and t her ef or e r evi ewed as a quest i on of  l aw.   

The Town ar gues t hat  t he quest i on we must  ask r egar di ng r i peness 

shoul d be:  " How r i pe i s r i pe enough?"   Thi s quest i on i mpl i es 

c i r cui t  cour t  di scr et i on t o det er mi ne whet her  a case i s t i mel y 

based upon a cont i nuum of  r i pe out comes. 7  We di sagr ee t hat  t hi s 

i s t he quest i on cour t s must  ask because r i peness shoul d not  be 

concept ual i zed as a s l i di ng scal e of  possi bi l i t i es.   The pr oper  

quest i on i s s i mpl y:  " I s t he act i on r i pe?"  Thi s quest i on r equi r es 

t he c i r cui t  cour t  t o make a l egal  concl usi on——" r i pe"  or  " not  

r i pe" ——based upon t he f act s at  hand and t he st andar ds set  f or t h 

by t he Act  and our  pr ecedent s.   

 ¶38 We f i nd suppor t  f or  our  concl usi on t hat  de novo r evi ew 

i s t he pr oper  s t andar d t o r evi ew a r i peness det er mi nat i on i n 

cases f r om ot her  j ur i sdi ct i ons.   The Pennsyl vani a Supr eme Cour t ,  

r evi ewi ng t he di smi ssal  of  a dec l ar at or y j udgment  sui t ,  r ecent l y  

st at ed:  " We r egar d t he mat t er  of  whet her  a pr oceedi ng i s r i pe as  

a quest i on of  l aw,  as t o whi ch our  st andar d of  r evi ew i s de 

                                                 
7 The Bor char d t r eat i se al so seems t o espouse t hi s v i ew of  

t he r i peness det er mi nat i on.   See Edwi n Bor char d,  Decl ar at or y 
Judgment s,  at  61 ( 2d ed.  1941)  ( " Judi c i al  Di scr et i on.  Whet her  
t he f act s ar e r i pe enough f or  det er mi nat i on i s usual l y a mat t er  
conf i ded t o t he di scr et i on of  t he cour t .   Opi ni ons may di f f er  on 
such quest i ons. " )  ( emphasi s added) .  



No.  2005AP2257 

 

18 
 

novo,  and our  scope of  r evi ew i s pl enar y. "   Twp.  of  Der r y v.  Pa.  

Dep' t  of  Labor  & I ndus. ,  932 A. 2d 56,  59 ( Pa.  2007) .   The 

Ar kansas Supr eme Cour t  r eached a s i mi l ar  concl us i on:  " On appeal ,  

t he quest i on as t o whet her  t her e was a compl et e absence of  a 

j ust i c i abl e i ssue shal l  be r evi ewed de novo on t he r ecor d of  t he 

t r i al  cour t . "   McKi nnon v.  Nor r i s,  231 S. W. 3d 725,  732 n. 6 ( Ar k.  

2006) .   The Thi r d,  Fi f t h,  Ni nt h,  and Tent h Ci r cui t s al so r evi ew 

r i peness det er mi nat i ons i n decl ar at or y j udgment  act i ons under  a 

de novo st andar d of  r evi ew.   Wyat t ,  Vi r gi n I s. ,  I nc.  v.  Gov' t  of  

t he Vi r gi n I s.  ex r el .  Vi r gi n I s.  Dep' t  of  Labor ,  385 F. 3d 801,  

805 ( 3r d Ci r .  2004)  ( " We exer ci se pl enar y r evi ew over  whet her  a 

cause of  act i on i s r i pe. " ) ;  Venat or  Gr oup Speci al t y v.  Mat t hew,  

322 F. 3d 835,  838 ( 5t h Ci r .  2003)  ( st at i ng t hat  " t hi s cour t  

r evi ews de novo t he quest i on of  whet her  a cont r over sy i s r i pe 

f or  adj udi cat i on" ) ;  Pr i nci pal  Li f e I ns.  Co.  v .  Robi nson,  394 

F. 3d 665,  669 ( 9t h Ci r .  2005)  ( " We r evi ew de novo .  .  .  t he 

quest i on of  r i peness .  .  .  " ) ;  New Mexi cans f or  Bi l l  Ri char dson 

v.  Gonzal es,  64 F. 3d 1495,  1499 ( 10t h Ci r .  1995)  ( " Ri peness i s a 

quest i on of  l aw,  whi ch we r evi ew de novo. " ) .   We agr ee wi t h 

t hese cour t s and concl ude t hat  r i peness,  as i t  per t ai ns t o 

decl ar at or y j udgment s,  i s  a l egal  concl usi on subj ect  t o de novo 

r evi ew.  

¶39 Whet her  we f ocus our  anal ysi s  on t he ci r cui t  cour t ' s 

ul t i mat e deci s i on——t o gr ant  summar y j udgment  t o t he Town——or  on 

t he l egal  pr edi cat e f or  t hat  deci s i on——t he det er mi nat i on t hat  

Ol son' s case was not  r i pe,  and t her ef or e not  j ust i c i abl e——our  

st andar d of  r evi ew i s t he same,  de novo.   See Mi l l er  Br ands-
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Mi l waukee,  162 Wi s. 2d at  693- 94.   However ,  we f i nd i t  mor e 

appr opr i at e t o base our  hol di ng on t he ci r cui t  cour t ' s  r i peness 

det er mi nat i on because i t  i s  t he nar r owest  i ndi cat or  of  t he 

c i r cui t  cour t ' s  r easoni ng t o gr ant  summar y j udgment  t o t he Town.   

Ther ef or e,  we r evi ew t he ci r cui t  cour t ' s  l egal  concl usi on t hat  

Ol son' s cause of  act i on was not  r i pe,  and t her ef or e not  

j ust i c i abl e,  de novo.  

B.  Ri peness 

¶40 We now addr ess whet her  t he c i r cui t  cour t  pr oper l y 

gr ant ed t he Town' s mot i on f or  summar y j udgment  because i t  

det er mi ned t hat  Ol son' s sui t  f or  decl ar at or y j udgment  was not  

r i pe,  and t her ef or e not  j ust i c i abl e.    

¶41 We agr ee wi t h t he cour t  of  appeal s '  assessment  t hat  

" [ t ] he nat ur e of  t hi s cont r over sy i s pr eci sel y t he t ype t o be 

r esol ved by a decl ar at or y j udgment . "   Ol son,  No.  2005AP2257,  

unpubl i shed sl i p.  op. ,  ¶15 ( c i t i ng Weber  v.  Town of  Li ncol n,  159 

Wi s.  2d 144,  148,  463 N. W. 2d 869 ( Ct .  App.  1990) ) .   The Act  

expr essl y pr ovi des f or  t he decl ar at i on of  r i ght s  wi t h r egar d t o 

muni ci pal  or di nances:  

Any per son i nt er est ed .  .  .  whose r i ght s,  st at us or  
ot her  l egal  r el at i ons ar e af f ect ed by a st at ut e,  
muni ci pal  or di nance,  cont r act  or  f r anchi se,  may have 
det er mi ned any quest i on of  const r uct i on or  val i di t y 
ar i s i ng under  t he i nst r ument ,  st at ut e,  or di nance,  
cont r act  or  f r anchi se and obt ai n a decl ar at i on of  
r i ght s,  st at us or  ot her  l egal  r el at i ons t her eunder .  

Wi s.  St at .  § 806. 04( 2)  ( emphasi s added) .    

¶42 The Act  i s t o be l i ber al l y const r ued and admi ni st er ed 

t o achi eve a r emedi al  pur pose.   Wi s.  St at .  § 806. 04( 12) .   The 
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Act ' s st at ed pur pose i s " t o set t l e and t o af f or d r el i ef  f r om 

uncer t ai nt y and i nsecur i t y wi t h r espect  t o r i ght s,  st at us and 

ot her  l egal  r el at i ons. "   I d.   We have st at ed t hat  " [ t ] he 

pr ef er r ed vi ew appear s t o be t hat  decl ar at or y r el i ef  i s  

appr opr i at e wher ever  i t  wi l l  ser ve a usef ul  pur pose. "   Li st er ,  

72 Wi s.  2d at  307.   Her e,  Ol son' s sui t  wi l l  ser ve t he usef ul  

pur pose of  set t l i ng t he uncer t ai nt y t hat  Town l andowner s f ace 

wi t h r egar d t o whet her  t hey must  f i r st  compl y wi t h t he or di nance 

t o obt ai n f i nal  pl at  appr oval  and,  subsequent l y,  r ezoni ng 

appr oval .   Ol son' s decl ar at or y sui t  was an ef f or t  t o avoi d 

subj ect i ng hi msel f  t o f i nanci al  l oss due t o compl i ance wi t h an 

or di nance he bel i eved t he Town had no l egal  or  const i t ut i onal  

aut hor i t y t o i mpose.    

¶43 We have pr evi ousl y comment ed on t he l egal  quest i on of  

r i peness i n t he decl ar at or y j udgment  cont ext .   By def i ni t i on,  

t he r i peness r equi r ed i n decl ar at or y j udgment  act i ons i s  

di f f er ent  f r om t he r i peness r equi r ed i n ot her  act i ons.   Put nam,  

255 Wi s.  2d 447,  ¶44 ( c i t i ng Mi l waukee Di st .  Counci l  48,  244 

Wi s.  2d 333,  ¶41) .   I n St at e ex r el .  Lynch v.  Cont a,  t hi s cour t  

anal yzed a decl ar at or y j udgment  i nvol v i ng a f or f ei t ur e st at ut e.   

Lynch,  71 Wi s.  2d at  674.   I t  decl ar ed t hat  pot ent i al  def endant s 

" may seek a const r uct i on of  a st at ut e or  a t est  of  i t s  

const i t ut i onal  val i di t y wi t hout  subj ect i ng t hemsel ves t o 
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f or f ei t ur es or  pr osecut i on. "   I d.  ( c i t at i ons omi t t ed) . 8   Thus,  a 

pl ai nt i f f  seeki ng decl ar at or y j udgment  need not  act ual l y suf f er  

an i nj ur y bef or e avai l i ng hi msel f  of  t he Act .   Mi l waukee Di st .  

Counci l  48,  244 Wi s.  2d 333,  ¶41.   What  i s r equi r ed i s t hat  t he 

f act s be suf f i c i ent l y devel oped t o al l ow a concl usi ve 

adj udi cat i on.   I d. ;  Lynch,  71 Wi s.  2d at  674 ( c i t i ng Decl ar at or y 

Judgment s,  supr a,  at  56) .   As we st at ed i n Mi l l er  Br ands-

Mi l waukee,  " t he f act s [ must ]  be suf f i c i ent l y devel oped t o avoi d 

cour t s ent angl i ng t hemsel ves i n abst r act  di sagr eement s. "   162 

Wi s.  2d at  694 ( c i t i ng Loy,  107 Wi s.  2d at  412,  414) .   The f act s 

on whi ch t he cour t  i s  asked t o make a j udgment  shoul d not  be 

cont i ngent  or  uncer t ai n,  but  not  al l  adj udi cat or y f act s must  be 

r esol ved as a pr er equi s i t e t o a decl ar at or y j udgment .   Mi l l er  

Br ands- Mi l waukee,  162 Wi s.  2d at  694- 95 ( c i t i ng Loy,  107 Wi s.  2d 

at  412) .  

¶44 Ol son br ought  t hi s decl ar at or y j udgment  act i on t o 

det er mi ne t he val i di t y of  § 15. 15,  whi ch cr eat ed t he TDR 

pr ovi s i ons of  t he Town' s Land Di vi s i on and Pl anni ng Code.   He 

ar gues t hat  t he or di nance i mpact s hi m and t hat  hi s cause i s r i pe 

because he seeks t o acqui r e r ezoni ng of  hi s pr oper t y,  l ocat ed i n 

a " r ecei v i ng ar ea"  under  § 15. 15,  so t hat  he can subdi v i de and 

devel op i t .   The Count y condi t i oned r ezoni ng appr oval  upon Ol son 

acqui r i ng f i nal  pl at  appr oval  f r om t he Town wi t hi n one year  of  

                                                 
8 One comment at or  has not ed t hat  decl ar at or y j udgment  

act i ons must  gi ve pr oper t y owner s a means t o det er mi ne " t hei r  
l egal  r i ght s bef or e t hey subj ect [ ]  t hemsel ves t o damages and 
l oss .  .  .  . "   4 Kennet h H.  Young,  Ander son' s Amer i can Law of  
Zoni ng § 30: 1,  at  740 ( 4t h ed.  1996)  ( emphasi s added) .    
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t he Count y ' s condi t i onal  r ezoni ng appr oval .   The Town t hen 

condi t i oned f i nal  pl at  appr oval  upon Ol son acqui r i ng 10 TDRs and 

t r ansf er r i ng t hem t o t he Town and Count y,  t o compl y wi t h 

§ 15. 15.   Ol son al l eges t hat  compl i ance wi t h t he TDR pr ovi s i ons 

of  § 15. 15 woul d come at  an expense he cannot  af f or d.   Ol son 

advances sever al  l egal  t heor i es t o chal l enge t he val i di t y of  

§ 15. 15. 9 Speci f i cal l y,  Ol son' s compl ai nt  al l eges t hat :  ( 1)  t he 

                                                 
9 At  or al  ar gument  t he par t i es addr essed whet her  Ol son' s  

l awsui t  was a f aci al  or  an as- appl i ed chal l enge t o § 15. 15.   
Bl ack' s Law Di ct i onar y def i nes " as- appl i ed chal l enge"  as:  " A 
l awsui t  c l ai mi ng t hat  a l aw or  gover nment al  pol i cy,  t hough 
const i t ut i onal  on i t s f ace,  i s  unconst i t ut i onal  as appl i ed,  
usual l y because of  a di scr i mi nat or y ef f ect ;  a c l ai m t hat  a 
st at ut e i s unconst i t ut i onal  on t he f act s of  a par t i cul ar  case or  
t o a par t i cul ar  par t y. "   Bl ack' s Law Di ct i onar y 223 ( 7t h ed.  
1999) .   " Faci al  chal l enge"  i s def i ned as:  " A cl ai m t hat  a 
st at ut e i s unconst i t ut i onal  on i t s f ace——t hat  i s,  t hat  i t  al ways 
oper at es unconst i t ut i onal l y. "   I d.   One comment at or  has st at ed 
t he f ol l owi ng wi t h r egar d t o f aci al  and as- appl i ed chal l enges:  

I f  a cour t  hol ds a st at ut e unconst i t ut i onal  on i t s 
f ace,  t he st at e may not  enf or ce i t  under  any 
ci r cumst ances,  unl ess an appr opr i at e cour t  nar r ows i t s 
appl i cat i on;  i n cont r ast ,  when a cour t  hol ds a s t at ut e 
unconst i t ut i onal  as appl i ed t o par t i cul ar  f act s,  t he 
st at e may enf or ce t he st at ut e i n di f f er ent  
c i r cumst ances.  

Mi chael  C.  Dor f ,  Faci al  Chal l enges t o St at e and Feder al  
St at ut es,  46 St an.  L.  Rev.  235,  236 ( 1994) .    
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or di nance i mposes an i l l egal  exact i on upon l and di v i s i on as a 

f i nal  condi t i on of  pl at  appr oval  wi t hout  st at ut or y aut hor i zat i on 

i n Wi s.  St at .  ch.  236;  ( 2)  t he or di nance const i t ut es an unl awf ul  

i mpact  f ee under  Wi s.  St at .  § 66. 0617;  ( 3)  t he Town l acked t he 

Count y ' s aut hor i zat i on or  appr oval  t o adopt  t he or di nance 

pur suant  t o Wi s.  St at .  § 60. 62( 3) ;  ( 4)  t he Town' s appl i cat i on of  

t he or di nance const i t ut ed an uncompensat ed t aki ng i n v i ol at i on 

of  t he Fi f t h and Four t eent h Amendment s t o t he Uni t ed St at es 

                                                                                                                                                             
I n r evi ewi ng Ol son' s compl ai nt ,  we obser ve t hat  Ol son' s 

decl ar at or y j udgment  sui t  encompasses bot h f aci al  and as- appl i ed 
chal l enges t o § 15. 15.   Ol son' s compl ai nt  seeks t o have § 15. 15 
decl ar ed uni ver sal l y i nval i d as i t  appl i es t o al l  Town 
l andowner s because t he Town has exceeded i t s st at ut or y aut hor i t y 
i n enact i ng t he or di nance and because t he or di nance vi ol at es 
bot h t he st at e and f eder al  const i t ut i ons.   Ol son' s compl ai nt  
al so al l eges t hat  t he or di nance has been appl i ed t o hi m i n an 
unconst i t ut i onal  manner  because t her e i s no r at i onal  
r el at i onshi p bet ween hi s desi r e t o devel op hi s l and and t he 
Town' s i mposi t i on of  t he TDR pr ogr am' s " exact i on. "   Ol son' s 
compl ai nt  al so s t at es an as- appl i ed chal l enge t hat  t he or di nance 
has been appl i ed t o hi s pr oper t y ex post  f act o because i t  was 
enact ed af t er  he r equest ed pr el i mi nar y pl at  appr oval .  

The f act  t hat  Ol son' s sui t  i nc l udes bot h f aci al  and as-
appl i ed chal l enges does not  subst ant i al l y  i mpact  our  anal ysi s  
nor  al t er  our  concl usi on t hat  hi s sui t  i s  r i pe.   As an as-
appl i ed chal l enge,  Ol son' s sui t  i s  r i pe,  i n par t ,  because t he 
" gover nment  ent i t y char ged wi t h i mpl ement i ng t he [ or di nance]  has 
r eached a f i nal  deci s i on r egar di ng t he appl i cat i on of  t he 
[ or di nance]  t o t he pr oper t y at  i ssue. "   Wi l l i amson Count y Reg' l  
Pl anni ng Comm' n v.  Hami l t on Bank,  473 U. S.  172,  186 ( 1985) .   The 
Town condi t i oned Ol son' s f i nal  pl at  appr oval  upon compl i ance 
wi t h t he or di nance,  and Ol son was l ef t  wi t h no admi ni st r at i ve 
opt i on t o chal l enge t hi s deci si on.   As a f aci al  chal l enge,  
Ol son' s sui t  i s  r i pe because i t  chal l enges t he ver y enact ment  of  
t he or di nance and i t s appl i cat i on t o al l  Town l andowner s.   Such 
chal l enges t o or di nances ar e gener al l y r i pe t he moment  t he 
chal l enged or di nance i s passed.   See Sui t um v.  Tahoe Reg' l  
Pl anni ng Agency,  520 U. S.  725,  736 n. 10 ( 1997) .  
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Const i t ut i on and Ar t i c l e 1,  Sect i on 13 of  t he Wi sconsi n 

Const i t ut i on;  ( 5)  t he Town' s ex post  f act o appl i cat i on of  t he 

or di nance t o Ol son' s pr oper t y v i ol at ed hi s r i ght s t o subst ant i ve 

and pr ocedur al  due pr ocess pur suant  t o t he Fi f t h and Four t eent h 

Amendment s t o t he Uni t ed St at es Const i t ut i on and Ar t i c l e 1,  

Sect i on 1 of  t he Wi sconsi n Const i t ut i on;  and ( 6)  t he or di nance 

amount s t o a publ i c t aki ng of  pr i vat e pr oper t y f or  a pr i vat e 

pur pose,  i n v i ol at i on of  t he Fi f t h and Four t eent h Amendment s t o 

t he Uni t ed St at es Const i t ut i on and Ar t i c l e 1,  Sect i on 13 of  t he 

Wi sconsi n Const i t ut i on.   Ol son asser t s t hat  t hese al l egat i ons 

and t he f act s of  hi s case meet  t he st andar d f or  r i peness under  

Wi s.  St at .  § 806. 04 and t he Wi sconsi n pr ecedent s addr essi ng 

r i peness i n t he decl ar at or y j udgment  cont ext .   

¶45 The Town i nsi st s t hat  Ol son' s sui t  i s  not  r i pe,  and 

t her ef or e not  j ust i c i abl e.   I t  asser t s t hat  Ol son' s i nt er est s,  

i f  any,  ar e t oo cont i ngent  and uncer t ai n t o be r i pe.   The Town 

cont ends t hat  Ol son' s i nt er est  i n r ezoni ng i s a " f ut ur e 

cont i ngent  i nt er est , "  whi ch i s not  suf f i c i ent  f or  pur poses of  

t he Act .   The Town asser t s t hat  s i nce t he pr oper t y i n quest i on 

has not  yet  been r ezoned,  Ol son has no vest ed i nt er est  i n 

devel opi ng hi s pr oper t y because " t he or di nance i mposes no 

obl i gat i ons on Ol son unl ess and unt i l  t he Count y changes t he 

zoni ng f r om agr i cul t ur al  t o r esi dent i al . "   Fur t her mor e,  t he Town 

cont ends,  t he condi t i onal  zoni ng change gr ant ed by t he Count y 

has expi r ed,  so t hat  Ol son i s now no di f f er ent  f r om any ot her  

l andowner  i n t he Town t hat  may pur sue devel opment  i n t he f ut ur e.   

The Town not es t hat  even i f  § 15. 15 wer e appl i ed t o Ol son,  t her e 
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i s no f act ual  evi dence i n t he r ecor d t hat  compl i ance wi t h 

§ 15. 15 woul d come at  any gr eat  expense t o Ol son.  

¶46 The Town al so ar gues,  but  c i t es no aut hor i t y,  t hat  

Ol son' s case i s now moot  because " devel opment  condi t i ons i n Dane 

Count y [ ar e]  changi ng"  and because t he Town' s TDR or di nance has 

been amended t wi ce s i nce 2002,  most  r ecent l y on May 7,  2007.  

¶47 We agr ee wi t h Ol son and concl ude t hat ,  under  t he f act s 

of  r ecor d,  Ol son' s c l ai m f or  decl ar at or y r el i ef  i s  r i pe,  and 

t her ef or e j ust i c i abl e.   I n suppor t  of  t hi s concl usi on,  we must  

c l ear  up a f act ual  di sput e i n t he r ecor d,  whi ch t he cour t  of  

appeal s chose not  t o addr ess. 10   

¶48 As not ed above,  t he par t i es di sagr ee over  whet her  

Ol son' s second zoni ng pet i t i on was r esci nded at  a Count y Boar d 

meet i ng hel d on Febr uar y 5,  2004.   The r ecor d i ncl udes mi nut es 

of  t he pr oceedi ngs,  whi ch r ead i n par t :  

The quest i on bef or e t he Boar d was Super vi sor  
Hul sey' s mot i on at  t he l ast  Count y Boar d meet i ng t o 
r esci nd act i on on Zoni ng Pet i t i on 8598——Town of  
Cot t age Gr ove.   Mot i on car r i ed.   Moved by Super vi sor  
Hul sey,  seconded by Super vi sor  O' Loughl i n,  t o ext end 
f or  one year  t he del ayed ef f ect i ve dat e.   Mot i on 
car r i ed.  

                                                 
10 The cour t  of  appeal s not ed t hat  t he par t i es " appear  t o 

di sput e whet her  t he ext ensi on of  t i me t he Count y Boar d gave 
Ol son was ef f ect i ve. "   Ol son v.  Town of  Cot t age Gr ove,  No.  
2005AP2257,  unpubl i shed sl i p.  op. ,  ¶6 n. 2 ( Wi s.  Ct .  App.  Dec.  
28,  2006) .   The cour t  of  appeal s di d not  v i ew t hi s i ssue as 
ger mane and chose not  t o addr ess i t .   I d.    

We di sagr ee wi t h t he cour t  of  appeal s '  concl usi on t hat  t hi s 
f act  i s  uni mpor t ant .  



No.  2005AP2257 

 

26 
 

Pr oceedi ngs of  t he Dane Count y Boar d of  Super vi sor s,  Vol .  90,  

Apr i l  2003- 2004 ( emphasi s added) .  

¶49 The ci r cui t  cour t  r easoned t hat  t he under l i ned por t i on 

of  t hi s excer pt  i ndi cat es t hat  Ol son' s second zoni ng pet i t i on,  

No.  8598,  was r esci nded by t he Count y Boar d and t hat  t he 

succeedi ng mot i on t o ext end t he del ayed ef f ect i ve dat e of  t he 

condi t i onal  r ezoni ng appr oval  by Super vi sor  Hul sey was a 

nul l i t y .   The ci r cui t  cour t ' s  r easoni ng and concl usi ons 

r egar di ng t hese act i ons wer e er r oneous because t hey mi sconst r ued 

t he i nt ent  of  t he Count y Boar d.  

¶50 I n t hi s case,  t he c i r cui t  cour t  cor r ect l y ascer t ai ned 

t hat  Ol son' s second zoni ng pet i t i on was r esci nded by t he Count y 

Boar d.   However ,  t he c i r cui t  cour t  mi si nt er pr et ed t he meani ng of  

t hat  act i on because i t  di d not  t ake i nt o account  t he r eal i t y 

t hat  t he t er m " r esci nd"  can have a di f f er ent  meani ng i n a 

l egi s l at i ve body' s l exi con.  

¶51 The hi st or y of  Ol son' s second pet i t i on i s c l ear .   The 

mi nut es of  t he Count y Boar d' s meet i ng on Januar y 23,  2003,  r ead 

i n par t  as f ol l ows:    

PETI TI ON 8598——ZONI NG CHANGE I N THE TOWN OF 
COTTAGE GROVE——ZONI NG ORD.  AMDT.  8598   

Pet i t i on 8598 by Wal t er  J.  Ol son t o change t he 
zoni ng f r om A- 1 EX Excl usi ve Agr i cul t ur al  di st r i ct  t o 
t he R- 1 Resi dent i al  di st r i ct  on pr oper t y l ocat ed 
nor t h,  east ,  and sout h of  4500 and 4506 Kennedy Road 
i n par t  of  t he SW 1/ 4 SE 1/ 4,  Sect i on 3,  and NW 1/ 4 NE 
1/ 4,  Sect i on 10——Town of  Cot t age Gr ove.    

The Zoni ng & Nat ur al  Resour ces Commi t t ee 
r ecommends t hat  Pet i t i on 8598 be gr ant ed as modi f i ed,  
i ncl udi ng t he [ c] ondi t i on bel ow,  and i ncl udes t he 
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condi t i on t hat  an appr oved pl at  be r ecor ded wi t hi n one 
year ,  and Zoni ng Or d.  Amdt .  8598 be adopt ed.   Mot i on 
car r i ed.    

Condi t i on:    

1.  That  t he appl i cant  wi t hdr aw pet i t i on 8357 as 
a condi t i on of  appr oval  of  pet i t i on 8598.  

¶52 On Januar y 20,  2004,  Nor ber t  Scr i bner  of  t he Land 

Di vi s i on Revi ew Depar t ment  of  t he Dane Count y Pl anni ng and 

Devel opment  Commi ssi on r emi nded Ol son t hat  zoni ng pet i t i on No.  

8598 had a del ayed ef f ect i ve dat e of  Febr uar y 14,  2004,  pr ovi ded 

t hat  an appr oved pl at  was r ecor ded i n t he of f i ce of  t he Dane 

Count y Regi st er  of  Deeds no l at er  t han t hat  dat e.  

¶53 On Januar y 22,  2004,  Super vi sor  Hul sey moved t o 

" r esci nd act i on on Zoni ng Pet i t i on 8598- Town of  Cot t age Gr ove. "   

The mi nut es r ef l ect  t hat  t he mot i on " wi l l  be on t he Cal endar  f or  

t he next  r egul ar  meet i ng of  t he Count y Boar d. "  

¶54 On Febr uar y 5,  2004,  t he Count y Boar d appr oved 

Super vi sor  Hul sey' s mot i on t o r esci nd,  wher eupon he moved,  wi t h 

a second f r om Super vi sor  O' Loughl i n,  " t o ext end f or  one year  t he 

del ayed ef f ect i ve dat e.   Mot i on car r i ed. " 11 

                                                 
11 At  or al  ar gument ,  counsel  f or  Ol son i ndi cat ed t hat  af t er  

he l ef t  t he Count y Boar d meet i ng on Febr uar y 5,  2004,  he 
bel i eved t hat  t he Boar d had ext ended Ol son' s pr i or  condi t i onal  
r ezoni ng appr oval  and t hat  hi s c l i ent  had one mor e year  t o 
acqui r e ul t i mat e r ezoni ng by f i l i ng a f i nal  pl at  wi t h t he Town.   
Counsel  asser t ed t hat ,  af t er  t hi s meet i ng,  t he Town t r i ed t o 
hel p hi m acqui r e t he TDRs necessar y f or  f i nal  pl at  appr oval .   
When Ol son f i l ed hi s sui t  on Sept ember  30,  2004,  hi s counsel  
bel i eved t hat  Ol son had condi t i onal  r ezoni ng,  based upon what  
t r anspi r ed at  t he Febr uar y 5,  2004,  Count y Boar d meet i ng.   The 
r ecor d r ef l ect s t hat  t hi s bel i ef  was not  unf ounded.  
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¶55 The Count y Boar d' s act i on i mpl i es t hat  i t  vot ed t o 

gi ve Ol son an addi t i onal  year  t o r ecor d t he pl at .   Such an 

act i on woul d have been consi st ent  wi t h t he hel pf ul  r emi nder  f r om 

t he Dane Count y Pl anni ng and Devel opment  Commi ssi on.   I t  woul d 

have r esponded t o Ol son' s r equest  f or  an ext ensi on.   I t  woul d 

not  have cut  shor t  t he t i me t hat  t he Count y Boar d had al r eady 

gi ven Ol son.   I t  woul d not  have made t he Count y Boar d' s next  

act i on a nul l i t y .  

¶56 The l egi s l at i ve j ar gon at  pl ay i s cont ai ned i n t he 

Dane Count y Boar d Rul es f or  t he 2002- 2004 t er m.   Rul e 7. 65 

r eads,  i n i t s ent i r et y:    

7. 65 COUNTY BOARD MEETI NGS;  RECONSI DERATI ON AND 
RESCI SSI ON.   

( 1)  The mot i on t o r econsi der  any act i on may be 
made onl y by a super vi sor  who vot ed wi t h t he 
pr evai l i ng s i de,  and i t  must  be seconded.    

( 2)  A mot i on t o r econsi der  shal l  be made on t he 
day t he act i on t o be r econsi der ed t ook pl ace and t he 
cl er k shal l  r ecor d t he mot i on i n t he mi nut es.   

( 3)  The mot i on t o r econsi der  shal l  t hen become 
an i t em of  bus i ness on t he cal endar  of  t he next  
meet i ng of  t he boar d under  t he headi ng " Mot i ons t o 
r econsi der , "  unl ess t he mot i on i s act ed on,  on t he day 
made,  by suspensi on of  t he r ul es.   

( 4)  A member  shal l  not  be al l owed t o speak mor e 
t han once on a mot i on f or  r econsi der at i on,  f or  not  
mor e t han 5 mi nut es.   

( 5)  The r ul e t hat  a mot i on t o r econsi der  shal l  
become an i t em of  busi ness at  t he next  meet i ng of  t he 
boar d shal l  not  appl y t o a mot i on t o r econsi der  act i on 
t aken on an amendment  t o a measur e pendi ng bef or e t he 
boar d at  t hat  t i me,  onl y t o t he mai n measur e an 
amendment  i s supposed t o amend.   



No.  2005AP2257 

 

29 
 

( 6)  I f  t he mat t er  t o be r econsi der ed i s of  such 
a nat ur e t hat  i t  r equi r es f i nal  i mmedi at e act i on,  t he 
mot i on t o r econsi der  shal l  be t aken up i mmedi at el y.   

( 7)  A mot i on t o r esci nd an act i on may be made by 
any member  at  any t i me but  such mot i on r equi r es t he 
suppor t  of  t he maj or i t y of  al l  super vi sor s el ect ed,  
pr ovi ded,  however ,  t hat  such r esci ssi on wi l l  not  be 
i nconsi st ent  wi t h act i ons t hat  have been commenced 
because of  t he act i on t o be r esci nded and wi l l  not  
r esul t  i n consequences i ni mi cal  t o t he i nt er est s of  
t he publ i c or  t he count y.  

Dane Count y,  Wi s. ,  Count y Boar d Rul es,  ( 2002- 04 t er m)  ( r ev.  Apr .  

30,  2002) .  

¶57 Rul e 7. 65 pr ovi des f or  r econsi der at i ons and 

r esci ssi ons.   " A mot i on t o r econsi der  shal l  be made on t he day 

t he act i on t o be r econsi der ed t ook pl ace and t he cl er k shal l  

r ecor d t he mot i on i n t he mi nut es. "   ( Emphasi s added. )   " The 

mot i on t o r econsi der  shal l  t hen become an i t em of  busi ness on 

t he cal endar  of  t he next  meet i ng of  t he boar d. "   By cont r ast ,  

mot i ons t o r esci nd an " act i on"  may be made " at  any t i me"  wi t h 

cer t ai n condi t i ons.   I n ot her  wor ds,  a mot i on t o r esci nd i s 

ef f ect i vel y a mot i on t o r econsi der  an " act i on, "  but  i t  i s  a 

mot i on t o " r econsi der "  made on a day somet i me af t er  t he day when 

t he " act i on"  t o be r econsi der ed t ook pl ace.   Repeal i ng or  

amendi ng an or di nance i s not  a mat t er  cover ed by t hi s r ul e.    

¶58 Under  t he Dane Count y Boar d Rul es,  r esci ndi ng an 

" act i on"  on,  say,  a pet i t i on,  r eopens consi der at i on of  t hat  

pet i t i on.   I t  does not  k i l l  t he pet i t i on.   A f ol l ow- up mot i on i s 

l i kel y t o show a new di sposi t i on of  t he " act i on"  on t he 

pet i t i on.   Thus,  on Febr uar y 5,  2004,  we see i mmedi at el y above 

Super vi sor  Hul sey' s mot i on t he f ol l owi ng:   
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The quest i on bef or e t he Boar d was Super vi sor  
Wi ganowsky' s mot i on at  t he l ast  Count y Boar d meet i ng 
t o r esci nd act i on on Zoni ng Pet i t i on 8832——Town of  Sun 
Pr ai r i e.   Mot i on car r i ed.   Moved by Super vi sor  
Wi ganowsky,  seconded by Super vi sor  Wendt ,  t o r ef er  
Pet i t i on 8832 t o t he Zoni ng & Nat ur al  Resour ces 
Commi t t ee.   Mot i on car r i ed.   

Pr oceedi ngs of  t he Dane Count y Boar d of  Super vi sor s,  Vol .  90,  

Apr i l  2003- 2004 ( emphasi s added) .  

¶59 Cl ear l y,  Super vi sor  Wi ganowsky' s second mot i on ef f ect s 

a di f f er ent  di sposi t i on of  a pet i t i on t han Super vi sor  Hul sey' s  

second mot i on di d.    

¶60 I n St at e ex r el .  La Fol l et t e v.  St i t t ,  114 Wi s.  2d 

358,  338 N. W. 2d 684 ( 1983) ,  t hi s cour t  consi der ed an or i gi nal  

act i on f or  a decl ar at or y j udgment  t hat  " t he St at e of  Wi sconsi n 

Oper at i ng Not es of  1983 when i ssued,  sol d and del i ver ed i n t he 

manner  pr ovi ded by t he Aut hor i z i ng Resol ut i on i ssued by t he 

St at e Bui l di ng Commi ssi on .  .  .  wi l l  be val i d enf or ceabl e 

cont r act ual  obl i gat i ons of  t he St at e of  Wi sconsi n. "   I d.  at  360-

61.   The r espondent s cont ended t hat  1983 Wi sconsi n Act  3,  upon 

whi ch t he Aut hor i z i ng Resol ut i on was based,  was i nval i d because 

t he l egi s l at ur e had vi ol at ed i t s own pr ocedur e.   I d.  at  361.   

Thi s cour t  sai d t hat  i t  " wi l l  not  det er mi ne whet her  i nt er nal  

oper at i ng r ul es or  pr ocedur al  st at ut es have been compl i ed wi t h 

by t he l egi s l at ur e i n t he cour se of  i t s  enact ment s. "   I d.  at  

364.   I f  we di d,  i t  " woul d i mpl y t hat  t hi s cour t  wi l l  r evi ew 

l egi s l at i ve conduct  t o ensur e t he l egi s l at ur e compl i ed wi t h i t s 

own pr ocedur al  r ul es or  st at ut es i n enact i ng t he l egi s l at i on.  .  

.  .  [ W] e concl ude we wi l l  not  i nt er meddl e i n what  we vi ew,  i n 
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t he absence of  const i t ut i onal  di r ect i ves t o t he cont r ar y,  t o be 

pur el y l egi s l at i ve concer ns. "   I d.    

¶61 The same pr i nci pl e appl i es i n t hi s case.   Her e,  t he 

c i r cui t  cour t  concl uded,  i n essence,  t hat  t he Count y Boar d di d 

not  know what  i t  was doi ng.   I n so hol di ng,  t he cour t  i mpl i ed 

t hat  t he Count y Boar d——i n vi ol at i on of  Rul e 7. 65——shor t ened t he 

t i me f or  Ol son t o f i l e a pl at  and t hen t ook a meani ngl ess,  

i nef f ect ual  act i on t o ext end t he l i f e of  somet hi ng t hat  was 

al r eady dead.   I f  t hi s wer e a cor r ect  r eadi ng of  t he l aw,  i t  

woul d j eopar di ze any zoni ng act i ons t hat  wer e " r esci nded"  at  

some poi nt  wi t hout  bei ng expl i c i t l y  r eappr oved,  as wel l  as 

count l ess ot her  " act i ons"  t hat  may have been " r esci nded"  al ong 

t he l i ne bef or e t he l egi s l at i ve pr ocess was compl et e.   The Dane 

Count y Boar d i s ent i t l ed t o make i t s own r ul es of  pr ocedur e,  so 

l ong as t hey do not  conf l i c t  wi t h some expl i c i t  const i t ut i onal  

di r ect i ve,  and cour t s shoul d not  second- guess t he Count y Boar d' s  

pr ocedur al  r ul es.  

¶62 The ci r cui t  cour t  s i mpl y mi si nt er pr et ed t he Count y 

Boar d' s act i on.   The Count y Boar d passed a mot i on t o " r esci nd 

act i on on"  a pet i t i on,  r ef l ect i ng a common pr act i ce by t he 

boar d.   Ther ef or e,  cont r ar y t o t he c i r cui t  cour t ,  we concl ude 

t hat  t he Count y Boar d di d not  el i mi nat e condi t i onal  appr oval  of  

Ol son' s second zoni ng pet i t i on dur i ng i t s Febr uar y 5,  2004,  

meet i ng,  but  i nst ead ext ended t he del ayed ef f ect i ve dat e of  

condi t i onal  appr oval  f or  one year .  

 ¶63 Thi s f act  i s  i mpor t ant  because i t  demonst r at es t hat  

Ol son,  possessi ng condi t i onal  r ezoni ng appr oval  f r om t he Count y,  
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was subj ect  t o compl i ance wi t h § 15. 15 when he f i l ed hi s sui t  on 

Sept ember  30,  2004.   Thi s i s so because Ol son was r equi r ed t o 

f i l e a f i nal  pl at  wi t h t he Town t o r ecei ve ul t i mat e r ezoni ng 

appr oval  f r om t he Count y,  and t he Town r equi r ed Ol son t o f i r st  

compl y wi t h § 15. 15 by acqui r i ng 10 TDRs bef or e i t  woul d al l ow 

hi m t o f i l e hi s f i nal  pl at .   Ther ef or e,  Ol son' s ef f or t s t o 

r ezone,  subdi v i de,  and devel op hi s pr oper t y wer e di r ect l y 

i mpact ed by appl i cat i on of  t he or di nance when he f i l ed hi s sui t .    

¶64 We not e t hat  Ol son' s i nt er est ,  and t he i mpact  of  t he 

or di nance on hi m i ndi v i dual l y,  di f f er s f r om t he i nt er est  of  any 

r ecei v i ng ar ea l andowner  i n t he Town who had not  yet  put  t he 

wheel s i n mot i on t o secur e condi t i onal  r ezoni ng and pl at  

appr oval  f r om t he Count y and Town.   The Town char act er i zes 

Ol son' s i nt er est  i n r ezoni ng hi s pr oper t y  as a " f ut ur e 

cont i ngent  i nt er est , "  but  t hi s l abel  i gnor es t he f act  t hat  Ol son 

r ecei ved condi t i onal  r ezoni ng appr oval  f r om t he Count y and 

condi t i onal  pl at  appr oval  f r om t he Town,  bot h of  whi ch 

di st i ngui sh hi m f r om a r ecei vi ng ar ea l andowner  who had no 

i nt er est  i n seeki ng t o r ezone hi s pr oper t y f or  pur poses of  

devel opment .   As bot h t he Town and Ol son r ecogni zed i n t hei r  

br i ef s,  " r i peness i s pecul i ar l y a quest i on of  t i mi ng. "   Reg' l  

Rai l  Reor gani zat i on Act  Cases,  419 U. S.  102,  140 ( 1974) ;  see 

al so Mi ch.  Chi r opr act i c Counci l  v.  Comm' r  of  Of f i ce of  Fi n.  and 

I ns.  Ser vs. ,  716 N. W. 2d 561,  571 ( Mi ch.  2006) ;  Her bst  Gami ng,  

I nc.  v.  Hel l er ,  141 P. 3d 1224,  1230- 31 ( Nev.  2006) .   A 

decl ar at or y j udgment  act i on f i l ed by a r ecei v i ng ar ea l andowner  

who had t aken no st eps t o:  ( 1)  obt ai n f i nal  r ezoni ng appr oval ;  
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or  ( 2)  pr oceed wi t h devel opment  af t er  r ecei v i ng f i nal  r ezoni ng 

appr oval ,  woul d pr esent  a di f f er ent  and much mor e di f f i cul t  

quest i on.   Ol son' s f i nal  r ezoni ng appr oval  was expr essl y  

condi t i oned upon compl i ance wi t h § 15. 15,  so t hat  hi s cause of  

act i on chal l engi ng t he or di nance was t i mel y  and r i pe f or  

adj udi cat i on.  

¶65 We di sagr ee wi t h t he Town' s asser t i on t hat  Ol son' s 

decl ar at or y j udgment  sui t  i s  unt i mel y because i t  i s  pr emi sed 

upon a " f ut ur e"  zoni ng change.   I t  i s  undi sput ed t hat  Ol son has 

not  yet  been gr ant ed f i nal  r ezoni ng of  hi s pr oper t y.   Cl ear l y,  

i f  f i nal  r ezoni ng wer e gr ant ed,  Ol son' s devel opment  pr oj ect  

woul d be subj ect  t o t he or di nance,  as hi s pr oper t y l i es i n a 

" r ecei v i ng ar ea. "   However ,  i t  i s  pl ai n f r om t he r ecor d t hat  t he 

ul t i mat e zoni ng change Ol son desi r es wi l l  come onl y i f  he f i r st  

compl i es wi t h § 15. 15.   Adopt i ng t he Town' s ar gument  woul d pl ace 

Ol son i n t he unenvi abl e posi t i on of  havi ng no r i ght  t o avai l  

hi msel f  of  t he Act  t o chal l enge t he or di nance,  whi ch t he Town 

demands he f i r st  compl y wi t h i n or der  t o avai l  hi msel f  of  t he 

Act .   The absur di t y of  t hi s c i r cul ar  r easoni ng i s sel f - evi dent  

and emphasi zes t he cat ch- 22 t hat  t he Town i s t r y i ng t o 

per pet uat e.   Ol son need not  suf f er  an i nj ur y,  namel y compl i ance 

wi t h t he or di nance by pur chasi ng TDRs,  i n or der  t o br i ng a 

decl ar at or y j udgment  act i on pur suant  t o t he Act .   See Put nam,  

255 Wi s.  2d 447,  ¶44.   The Town has pl aced t he i mpedi ment  of  

compl i ance wi t h § 15. 15 i n t he way of  Ol son secur i ng r ezoni ng 

f r om an agr i cul t ur al  t o a r esi dent i al  zone.   Ol son need not  
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f i r st  compl y wi t h t he or di nance t o pur sue a j udi c i al  decl ar at i on 

t hat  he need not  compl y.  

¶66 We al so f i nd i r r el evant  t he Town' s asser t i on t hat  

Ol son has not  demonst r at ed t hat  compl i ance wi t h § 15. 15 wi l l  

come at  gr eat  expense t o hi m.   I f  Ol son wer e t o succeed on t he 

mer i t s of  hi s decl ar at or y j udgment  sui t ,  any and al l  expenses 

di r ect l y r el at ed t o compl i ance wi t h § 15. 15 woul d be unj ust  

because t he or di nance woul d be decl ar ed i nval i d.   The f act  t hat  

Ol son al l egedl y does not  possess t he f i nanci al  means t o compl y 

wi t h an or di nance he asser t s i s i l l egal  i s  of  no i mpor t  t o 

det er mi ni ng t he r i peness of  hi s c l ai m.  

¶67 Ol son' s decl ar at or y j udgment  sui t  i s  r i pe,  much l i ke 

t he sui t s of  t he pl ai nt i f f s i n Put nam and Mi l waukee Di st .  

Counci l  48.   I n Put nam,  t hi s cour t  r evi ewed t he decl ar at or y 

j udgment  sui t  of  a gr oup of  cabl e t el evi s i on cust omer s of  Ti me 

War ner  Cabl e of  Sout heast er n Wi sconsi n,  LP ( Ti me War ner ) ,  who 

sought  a decl ar at i on of  r i ght s and an i nj unct i on t o pr event  Ti me 

War ner  f r om i mposi ng a $5 l at e- payment  f ee on cabl e cust omer s 

who f ai l ed t o pay t hei r  mont hl y cabl e bi l l s  on t i me.   Put nam,  

255 Wi s.  2d 447,  ¶4.   The ci r cui t  cour t  di smi ssed t he cust omer s'  

sui t  wi t h pr ej udi ce on t he gr ounds t hat  t he sui t  was not  r i pe,  

and t her ef or e not  j ust i c i abl e.   I d. ,  ¶7.   We r ever sed,  

concl udi ng t hat  t he cust omer s'  sui t  was r i pe and j ust i c i abl e.   

I d. ,  ¶52.   I n doi ng so,  we r ej ect ed Ti me War ner ' s ar gument  t hat  

t he l at e- payment  f ees mi ght  never  be i mposed because cust omer s 

cont r ol  whet her  t hei r  bi l l s  ar e pai d on t i me.   I d. ,  ¶45.   We 

concl uded t hat  t her e was no " absence of  cer t ai nt y"  t hat  t he 
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l at e- payment  f ee woul d be appl i ed t o Ti me War ner  cust omer s,  i d. ,  

because t he pl ai nt i f f s al l eged ( and Ti me War ner  di d not  di sput e)  

t hat ,  on aver age,  10 t o 15 per cent  of  Ti me War ner  cust omer s pai d 

t he l at e f ee each mont h.   I d. ,  ¶46.   The pl ai nt i f f s '  sui t  

chal l engi ng Ti me War ner ' s l egal  r i ght  t o i mpose t he f ee was r i pe 

because appl i cat i on of  t he f ee t o cabl e cust omer s was " r eal ,  

pr eci se,  and i mmedi at e, "  not  " hypot het i cal ,  abst r act ,  or  

r emot e. "   I d. ,  ¶47.    

¶68 I n Mi l waukee Di s t .  Counci l  48,  t hi s cour t  r evi ewed a 

decl ar at or y j udgment  sui t  br ought  by a l abor  uni on agai nst  

Mi l waukee Count y and t he Mi l waukee Count y Pensi on Boar d.   

Mi l waukee Di st .  Counci l  48,  244 Wi s.  2d 333,  ¶20.   The uni on' s 

sui t  al l eged t hat  t he count y  was mi sconst r ui ng a pensi on 

or di nance and l abor  agr eement  t o mean t hat  i f  an empl oyee i s 

t er mi nat ed f or  " cause"  af t er  t en year s of  ser vi ce,  t he empl oyee 

i s di squal i f i ed f r om r ecei v i ng a def er r ed vest ed pensi on.   I d.    

We addr essed t he j ust i c i abi l i t y  of  t he sui t  and concl uded t hat  

i t  was bot h r i pe and j ust i c i abl e.   I d. ,  ¶¶42,  46- 47.   We 

r ej ect ed t he ar gument s of  t he count y t hat  t he mat t er  was not  

r i pe because a named pl ai nt i f f  had not  of f i c i al l y  been deni ed a 

pensi on and " because a pensi on cannot  vest  under  i t s agr eement  

wi t h t he empl oyees bef or e an empl oyee has compl et ed honor abl e 

ser vi ce f or  t he count y. "   I d. ,  ¶42.   We concl uded t hat  t he 

uni on' s c l ai m was r i pe because i t  sought  " a decl ar at i on of  l aw 

concer ni ng t he pr ocedur al  due pr ocess avai l abl e t o an empl oyee 

t o cont est  t er mi nat i on of  empl oyment  and l oss of  pensi on when 

t he det er mi nat i on of  one may l ead aut omat i cal l y t o t he 
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det er mi nat i on of  t he ot her . "   I d. ,  ¶43.   Fur t her mor e,  we hel d 

t hat  " [ a] n empl oyee need not  have been deni ed pensi on benef i t s 

t o sat i sf y t he r i peness r equi r ed i n t hi s t ype of  act i on. "   I d. ,  

¶44 ( c i t i ng Lynch,  71 Wi s.  2d at  674) .   

¶69 Ol son' s case i s  s i mi l ar  t o bot h Put nam and Mi l waukee 

Di st .  Counci l  48.   I n Put nam,  we obser ved t hat  10 t o 15 per cent  

of  cust omer s woul d be i mpact ed by t he l at e- payment  f ee i n 

quest i on.   Put nam,  255 Wi s.  2d 447,  ¶46.   Her e,  we obser ve t hat  

al l  r ecei v i ng ar ea l andowner s who must  acqui r e r ezoni ng t o 

devel op t hei r  pr oper t i es wi l l  be subj ect  t o t he or di nance and 

r equi r ed t o obt ai n TDRs.   Li ke t he pl ai nt i f f s i n Put nam,  Ol son 

f aces t he " r eal ,  pr eci se,  and i mmedi at e, "  i d. ,  ¶47,  cer t ai nt y 

t hat  hi s f i nanci al  i nt er est s wi l l  be i mpact ed,  ei t her  posi t i vel y  

or  negat i vel y,  by a c i r cui t  cour t ' s  decl ar at i on r egar di ng t he 

val i di t y of  t he or di nance.   I f  t he or di nance i s decl ar ed val i d,  

Ol son wi l l  f ace t he pr ospect  of  choosi ng bet ween:  ( 1)  acqui r i ng 

TDRs t o r ecei ve f i nal  pl at  and r ezoni ng appr oval ;  or  ( 2)  not  

acqui r i ng TDRs and abandoni ng hi s or i gi nal  subdi v i s i on 

devel opment  pr oj ect .   I f  t he or di nance i s decl ar ed i nval i d by 

t he c i r cui t  cour t ,  Ol son wi l l  be saved t he expense of  havi ng t o 

pur chase TDRs t o obt ai n f i nal  pl at  appr oval  and r ezoni ng and can 

pr oceed wi t h hi s pr oj ect  once f i nal  r ezoni ng i s set t l ed.   Bot h 

of  t hese pot ent i al  out comes ar e cer t ai n t o have a di r ect  and 

i mmedi at e f i nanci al  i mpact  on Ol son.  

¶70 Ol son' s case i s al so s i mi l ar  t o Mi l waukee Di st .  

Counci l  48 because t he or di nance val i di t y i ssue her e,  l i ke t he 

pr ocedur al  due pr ocess i ssue i n t hat  case,  st ands as a " pr el ude"  
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t o t he ul t i mat e quest i on of  whet her  Ol son can obt ai n r ezoni ng 

appr oval  f r om t he Count y.   See Mi l waukee Di st .  Counci l  48,  244 

Wi s.  2d 333,  ¶43.   Because t he Town has made compl i ance wi t h t he 

or di nance a pr er equi s i t e t o obt ai ni ng f i nal  r ezoni ng appr oval ,  

Ol son must  cur r ent l y c l ear  t he pr el i mi nar y hur dl e of  acqui r i ng 

enough TDRs t o obt ai n pl at  appr oval  t o r ecei ve f i nal  r ezoni ng of  

hi s pr oper t y.   Ther ef or e,  t he val i di t y of  t he or di nance di r ect l y 

i mpact s t he l i kel i hood t hat  Ol son' s pr oj ect  wi l l  go f or war d.   

Fur t her mor e,  our  obser vat i on i n Mi l waukee Di st .  Counci l  48 t hat  

" [ a] n empl oyee need not  have been deni ed pensi on benef i t s t o 

sat i sf y t he r i peness r equi r ed, "  i d. ,  ¶44,  i s  appl i cabl e by 

anal ogy her e;  Ol son need not  f i r st  suf f er  t he f i nanci al  i nj ur y 

of  pur chasi ng TDRs f or  hi s sui t  t o be r i pe.   Al t hough t he l aw 

does not  r equi r e Ol son t o suf f er  i nj ur y t o chal l enge § 15. 15,  we 

agr ee wi t h t he cour t  of  appeal s'  st at ement  t hat  " a r easonabl e 

v i ew of  Ol son' s exper i ence i n at t empt i ng t o r edevel op hi s l and 

i s t hat  he has i ndeed suf f er ed i nj ur y. "   Ol son,  No.  2005AP2257,  

unpubl i shed sl i p.  op. ,  ¶17.    

¶71 The Town' s f i nal  ar gument  t hat  Ol son' s c l ai m i s  moot  

because § 15. 15 has been amended dur i ng t he pendency of  t hi s  

l i t i gat i on i s not  per suasi ve.   The Town' s st at ement  t hat  " [ a]  

decl ar at or y j udgment  act i on on an or di nance t hat  i s now 

di f f er ent  wi l l  be of  l i mi t ed,  i f  any,  val ue"  mi sses t he poi nt .   

Ol son' s sui t  seeks t he r i ght  t o chal l enge § 15. 15 as i t  exi st ed 

at  t he t i me of  hi s l awsui t  t o r esol ve t he uncer t ai nt y r egar di ng 

t he val i di t y of  t he or di nance f aced by hi m and ot her  l andowner s 

concer ni ng t he f ut ur e devel opment  of  t hei r  pr oper t i es.   The 
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Town' s appl i cat i on of  t hat  ver si on of  § 15. 15 t o Ol son i s not  

" cont i ngent  or  uncer t ai n. "   Put nam,  255 Wi s.  2d 447,  ¶44.   The 

Town has expr essl y condi t i oned Ol son' s f i nal  pl at  appr oval  upon 

compl i ance wi t h t he or di nance;  i t  i s  cer t ai n t hat  Ol son wi l l  

have t o compl y wi t h t he or di nance t o pr oceed wi t h hi s 

subdi v i s i on pr oj ect .   Ther ef or e,  Ol son' s sui t  i s  r i pe. 12 

¶72 I n sum,  t he c i r cui t  cour t ' s  gr ant  of  summar y j udgment  

t o t he Town,  pr emi sed upon t he l egal  concl usi on t hat  Ol son' s 

sui t  was not  r i pe,  and t her ef or e not  j ust i c i abl e,  was er r or .   

Under  t hi s cour t ' s  st andar ds f or  j ust i c i abi l i t y ,  Ol son' s act i on 

f or  decl ar at or y r el i ef  i s  r i pe,  and t her ef or e j ust i c i abl e.  

I I I .  CONCLUSI ON 

¶73 We concl ude t hat  t he appr opr i at e st andar d t o r evi ew a 

c i r cui t  cour t ' s  gr ant  of  summar y j udgment  pr emi sed upon t he 

l egal  concl usi on t hat  a decl ar at or y j udgment  act i on i s not  r i pe,  

and t her ef or e not  j ust i c i abl e,  i s  de novo r evi ew.   Appl y i ng t hi s 

st andar d t o t he r ecor d bef or e us,  we concl ude t hat  Ol son' s cause 

of  act i on chal l engi ng Town of  Cot t age Gr ove,  Wi s. ,  Land Di vi s i on 

and Pl anni ng Code § 15. 15 i s r i pe,  and t her ef or e j ust i c i abl e.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s and r emand f or  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

                                                 
12 We acknowl edge t hat  t he or di nance has been amended as 

r ecent l y as May 7,  2007.   However ,  t hi s does not  i mpact  whet her  
Ol son' s Sept ember  30,  2004,  l awsui t ,  chal l engi ng t he or di nance 
as i t  exi st ed t hen,  was r i pe upon f i l i ng.   The r i peness of  a 
f ut ur e sui t  by Ol son chal l engi ng t he most  r ecent  ver si on of  t he 
or di nance or  i t s appl i cabi l i t y  t o Ol son' s pr oper t y i s not  at  
i ssue her e,  and we need not  addr ess t hi s concer n.  
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶74 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  concur  

i n t he cour t ' s  mandat e.  I  agr ee wi t h t he maj or i t y opi ni on t hat  

Ol son' s r ezoni ng pet i t i on was appr oved,  condi t i onal  upon hi s 

compl i ance wi t h t he or di nance t hat  he chal l enges,  when he f i l ed 

hi s act i on. 1  Ol son' s ef f or t s t o r ezone hi s pr oper t y wer e 

t her ef or e,  as t he maj or i t y opi ni on st at es,  " di r ect l y i mpact ed by 

appl i cat i on of  t he or di nance when he f i l ed hi s sui t . " 2  I  

concl ude t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on by r est i ng i t s det er mi nat i on of  r i peness on an 

er r oneous st andar d of  l aw.   The ci r cui t  cour t ' s  det er mi nat i on 

r est ed on i t s er r oneous i nt er pr et at i on of  t he Dane Count y 

Boar d' s deci s i on t o " r esci nd act i on"  on Ol son' s zoni ng pet i t i on 

and t o ext end t he pet i t i on' s del ayed ef f ect i ve dat e. 3  

¶75 I  wr i t e separ at el y t o pr ot est  t he maj or i t y opi ni on' s 

concl usi on t hat  a c i r cui t  cour t ' s  det er mi nat i on of  r i peness i s a 

l egal  concl usi on and t her ef or e r evi ewed by t hi s cour t  

i ndependent l y of  t he c i r cui t  cour t  as a quest i on of  l aw. 4  The 

maj or i t y opi ni on di sr egar ds c l ear  Wi sconsi n pr ecedent  t hat  t he 

quest i on whet her  an i ssue i s  r i pe f or  j udi c i al  det er mi nat i on 

under  t he Decl ar at or y Judgment s Act  l i es wi t hi n t he sound 

di scr et i on of  t he c i r cui t  cour t .      

                                                 
1 Maj or i t y op. ,  ¶62.    

2 I d. ,  ¶63.  

3 See i d. ,  ¶¶48- 62.   

4 I d. ,  ¶¶37- 39.    
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¶76 I  begi n wi t h Loy v.  Bunder son,  107 Wi s.  2d 400,  320 

N. W. 2d 175 ( 1982) ,  " [ t ] he l eadi ng Wi sconsi n case on decl ar at or y  

j udgment s. " 5  Loy hel d t hat  t he quest i on whet her  a cont r over sy i s 

r i pe f or  j udi c i al  det er mi nat i on under  t he Decl ar at or y Judgment s 

Act  l i es wi t hi n t he c i r cui t  cour t ' s  di scr et i on.   The Loy cour t  

emphasi zed t he i mpor t ance of  per mi t t i ng a " t r i al  

j udge .  .  .  di scr et i on t o exami ne t he cont r over sy bef or e hi m t o 

det er mi ne t he i mmi nence of  t he cont r over sy or  t he r i peni ng of  

t he di sput e"  and st at ed t hat  t he i ssue of  r i peness i s " exact l y 

t he ar ea i n whi ch j udi c i al  di scr et i on shoul d be al l owed t o 

oper at e. " 6   

¶77 I n suppor t  of  i t s  deci s i on,  t he Loy cour t  adduced 

Edwi n Bor char d,  Decl ar at or y Judgment s 61 ( 2d ed.  1941) ,  t he 

c i t ed page of  whi ch expl ai ns t hat  i n decl ar at or y j udgment  

act i ons,  " [ w] het her  t he f act s ar e r i pe enough f or  det er mi nat i on 

i s usual l y a mat t er  conf i ded t o t he di scr et i on of  t he cour t . "   

We al so char act er i zed t he ent i r e mat t er  of  j ust i c i abi l i t y  

( i ncl udi ng r i peness) 7 as " [ t ] he ul t i mat e f act  t o be f ound by a 

c i r cui t  cour t  i n t he exer ci se of  i t s  di scr et i on. " 8    

                                                 
5 Put nam v.  Ti me War ner  Cabl e of  Se.  Wi s. ,  2002 WI  108,  ¶41,  

255 Wi s.  2d 447,  649 N. W. 2d 254.   

6 Loy v.  Bunder son,  107 Wi s.  2d 400,  414,  320 N. W. 2d 175 
( 1982) .  

7 As t he maj or i t y opi ni on st at es,  maj or i t y op. ,  ¶29,  
" r i peness"  i s t he f i nal  f act or  i n a l i s t  of  f our  r equi r ed f or  
t he cont r over sy under l y i ng an act i on f or  decl ar at or y j udgment  t o 
be j ust i c i abl e.   A cont r over sy i s j ust i c i abl e under  t he 
Decl ar at or y Judgment s Act  when each of  t he f ol l owi ng condi t i ons 
i s met :  
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¶78 The Loy cour t  used t he st andar d l anguage t o descr i be 

t hi s cour t ' s  r ev i ew of  a c i r cui t  cour t ' s  di scr et i onar y deci s i on:  

" Whi l e,  as i n al l  di scr et i onar y act s of  a cour t ,  r easonabl e 

per sons may somet i mes di f f er  i n t he out come,  al l  t hat  t hi s cour t  

need f i nd t o sust ai n a di scr et i onar y act  i s  t hat  t he t r i al  cour t  

exami ned t he r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  

and,  usi ng a demonst r at ed r at i onal  pr ocess,  r eached a concl usi on 

t hat  a r easonabl e j udge coul d r each. " 9      

¶79 The maj or i t y opi ni on pays f ul l - voi ced t r i but e t o t he 

Loy deci s i on i n t he body of  t he opi ni on yet  r enounces t he 

deci s i on i n t he whi sper  of  a f oot not e.   I n i t s mai n t ext ,  t he 

maj or i t y opi ni on pr oper l y i dent i f i es Loy as t he l eadi ng 

Wi sconsi n case on decl ar at or y j udgment s and r el i es upon Loy' s 

semi nal  di scussi on of  j ust i c i abi l i t y . 10  I n a f oot not e t he 

                                                                                                                                                             
( 1)  a c l ai m of  r i ght  i s  asser t ed agai nst  one who has 
an i nt er est  i n cont est i ng i t ;  

( 2)  t he cont r over sy i s bet ween per sons whose i nt er est s 
ar e adver se;  

( 3)  t he par t y  seeki ng decl ar at or y r el i ef  has a l egal  
i nt er est  i n t he cont r over sy——t hat  i s t o say,  a l egal l y 
pr ot ect i bl e i nt er est ;  and  

( 4)  t he i ssue i nvol ved i n t he cont r over sy i s r i pe f or  
j udi c i al  det er mi nat i on.    

Maj or i t y op. ,  ¶21.  

8 Loy,  107 Wi s.  2d at  410.    

9 I d.  at  414- 15.   See al so St at e v.  Jenki ns,  2007 WI  96,  
¶30,  303 Wi s.  2d 157,  736 N. W. 2d 24 ( c i t i ng Loy,  107 Wi s.  2d at  
414- 15,  as aut hor i t y st at i ng t he st andar d of  r evi ew f or  a 
c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on) .  

10 Maj or i t y op. ,  ¶29.    
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maj or i t y opi ni on t hen l ament s t hat  Loy " conf l at ed t he eval uat i on 

of  t he f act or s necessar y t o r each t he mer i t s of  a decl ar at or y 

j udgment  and t he gr ant i ng or  denyi ng of  decl ar at or y r el i ef  on 

t he mer i t s. " 11     

¶80 Fur t her  on,  t he maj or i t y opi ni on si l ent l y over r ul es 

Loy' s cor e hol di ng t hat  whet her  an i ssue i s r i pe f or  j udi c i al  

det er mi nat i on under  t he Decl ar at or y Judgment s Act  l i es wi t hi n 

t he c i r cui t  cour t ' s  di scr et i on.   The maj or i t y opi ni on now 

decl ar es t hat  t he st andar d of  r evi ew of  t he c i r cui t  cour t ' s  

det er mi nat i on t hat  Ol son' s case was not  r i pe i s t he same as t he 

st andar d of  r evi ew of  a deci s i on t o gr ant  summar y j udgment :  de 

novo. 12  

¶81 Nor  i s Loy t he onl y deci s i on s i l ent l y over r ul ed by t he 

maj or i t y opi ni on i n t he pr esent  case.   Ther e ar e mor e.  

¶82 I n Wi sconsi n Educat i on Associ at i on Counci l  v.  

Wi sconsi n St at e El ect i ons Boar d,  156 Wi s.  2d 151,  456 N. W. 2d 839 

( 1990)  ( her ei naf t er  WEAC I ) ,  we r evi ewed under  a di scr et i onar y 

st andar d t he ci r cui t  cour t ' s  det er mi nat i on of  r i peness i n a 

decl ar at or y j udgment  act i on.   The ci r cui t  cour t  i n WEAC I  

r ef used t o addr ess t he pl ai nt i f f ' s  " as- appl i ed"  const i t ut i onal  

chal l enge t o a s t at ut e on t he gr ound t hat  t he i ssues r ai sed by 

t he pl ai nt i f f  wer e not  r i pe f or  det er mi nat i on. 13  The cour t  

sust ai ned t he ci r cui t  cour t ' s  deci s i on,  hol di ng t hat  " t he 

                                                 
11 I d. ,  ¶32 n. 5.    

12 I d. ,  ¶39.  

13 Wi s.  Educ.  Ass ' n Counci l  v.  Wi s.  St at e El ect i ons Bd.  
( WEAC I ) ,  156 Wi s.  2d 151,  154,  456 N. W. 2d 839 ( 1990)  
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ci r cui t  cour t  di d not  abuse i t s di scr et i on i n concl udi ng t hat  

t he case was not  r i pe f or  det er mi nat i on. " 14  We expl ai ned t hat  

" [ o] ur  r evi ew of  t he r ecor d per suades us t hat  t he c i r cui t  cour t  

r easonabl y concl uded t hat  t he i nst ant  cont r over sy was 

suf f i c i ent l y cont i ngent  and uncer t ai n so as t o pr ecl ude 

decl ar at or y r el i ef . " 15  

¶83 I n Put nam v.  Ti me War ner  Cabl e of  Sout heast er n 

Wi sconsi n,  2002 WI  108,  255 Wi s.  2d 447,  649 N. W. 2d 626,  t hi s 

cour t  agai n r evi ewed under  a di scr et i onar y st andar d t he ci r cui t  

cour t ' s  det er mi nat i on of  r i peness i n a decl ar at or y j udgment  

act i on.   The ci r cui t  cour t  i n Put nam gr ant ed Ti me War ner ' s 

mot i on t o di smi ss t he pl ai nt i f f ' s  c l ai m f or  decl ar at or y  

j udgment ,  havi ng concl uded t hat  t he cont r over sy was not  r i pe f or  

r esol ut i on because t he pl ai nt i f f ' s  amended compl ai nt  f ai l ed t o 

al l ege a pr esent  har m. 16   

¶84 The i ssue pr esent ed f or  r evi ew i n Put nam was whet her  

" t he c i r cui t  cour t  er r oneousl y exer ci se[ d]  i t s  di scr et i on when 

i t  concl uded t hat  t he [ pl ai nt i f f ' s ]  r equest  f or  a decl ar at i on of  

r i ght s and i nj unct i ve r el i ef  .  .  .  was not  j ust i c i abl e because 

t he [ pl ai nt i f f ]  f ai l ed t o al l ege a pr esent  har m. " 17  I n 

det er mi ni ng whet her  t he c i r cui t  cour t  had er r oneousl y exer ci sed 

i t s di scr et i on i n det er mi ni ng j ust i c i abi l t y,  t he cour t  appl i ed 

                                                 
14 I d.  at  154.    

15 I d.  at  162.    

16 Put nam v.  Ti me War ner ,  2002 WI  108,  ¶7,  255 Wi s.  2d 447,  
649 N. W. 2d 626.   

17 I d. ,  ¶2.    
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t he usual  t est  f or  appel l at e r evi ew of  a c i r cui t  cour t ' s  

exer ci se of  di scr et i on:  " Thi s cour t  wi l l  uphol d a di scr et i onar y 

act  i f  t he c i r cui t  cour t  ' exami ned t he r el evant  f act s,  appl i ed a 

pr oper  st andar d of  l aw,  and,  usi ng a demonst r at ed r at i onal  

pr ocess,  r eached a concl usi on t hat  a r easonabl e j udge coul d 

r each. ' " 18  

¶85 I n keepi ng wi t h t hi s st andar d f or  r evi ewi ng 

di scr et i onar y deci s i ons of  a c i r cui t  cour t ,  t he Put nam cour t  

concl uded t hat  t he c i r cui t  cour t  had er r oneousl y  exer ci sed i t s  

di scr et i on because t he ci r cui t  cour t  had made an er r or  of  l aw:  

" Because t he ci r cui t  cour t  mi sappl i ed t he gover ni ng l aw by 

di smi ssi ng t he [ pl ai nt i f f ' s ]  c l ai ms f or  decl ar at or y r el i ef  on 

t he basi s t hat  i t  di d,  we concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on. " 19     

¶86 Al t hough not  f ocused on t he i ssue of  r i peness,  

Wi sconsi n Educat i on Associ at i on Counci l  v.  Wi sconsi n St at e 

El ect i ons Boar d,  2000 WI  App 89,  234 Wi s.  2d 349,  610 N. W. 2d 108 

( her ei naf t er  WEAC I I ) ,  i s  al so put  i n j eopar dy by t he maj or i t y 

opi ni on i n t he pr esent  case.   I n WEAC I I ,  t he cour t  of  appeal s 

appl i ed a di scr et i onar y st andar d when r evi ewi ng t he ci r cui t  

cour t ' s  det er mi nat i on t hat  an act i on f or  decl ar at or y j udgment  

pr esent ed a j ust i c i abl e cont r over sy.   The cour t  of  appeal s 

st at ed t hat  " i n a decl ar at or y j udgment  act i on,  i f  t he t r i al  

cour t  car ef ul l y exami nes al l  t he f act s of  r ecor d i n consi der i ng 

                                                 
18 I d. ,  ¶40 ( quot i ng Mi l waukee Di st .  Counci l  48 v.  Mi l waukee 

Count y,  2001 WI  65,  ¶36,  244 Wi s.  2d 333,  627 N. W. 2d 866) .         

19 Put nam,  255 Wi s.  2d 447,  ¶52.    
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t he f our  [ component s of  t he t est  f or  j ust i c i abi l i t y ] ,  and 

r easonabl y concl udes t hat  a cont r over sy i s j ust i c i abl e,  we must  

uphol d t hat  concl usi on. " 20   

¶87 Al t hough t he WEAC I I  cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  j udgment  on t he basi s t hat  t he f i r st  t wo 

condi t i ons of  a j ust i c i abl e cont r over sy wer e unf ul f i l l ed as a 

mat t er  of  l aw, 21 t he st andar d of  r evi ew set  f or t h by t he cour t  of  

appeal s expr essl y appl i ed t o al l  f our  condi t i ons of  

j ust i c i abi l i t y ,  i ncl udi ng r i peness.   

¶88 The maj or i t y opi ni on f i nds suppor t  f or  i t s  concl usi on 

t hat  de novo r evi ew i s pr oper  i n case l aw f r om ot her  

j ur i sdi ct i ons. 22  Case l aw f r om ot her  st at es i s mer el y of  

per suasi ve wei ght .   Pr i or  Wi sconsi n case l aw i s pr ecedent .   The 

appr oach t he maj or i t y opi ni on shoul d be t aki ng i s t o f ol l ow 

bi ndi ng pr ecedent  of  t hi s cour t  or  t o expl ai n why i t  i s  

devi at i ng f r om pr ecedent .    

¶89 Appl y i ng t he cl ear ,  bi ndi ng pr ecedent  of  t hi s  cour t  

and t he cour t  of  appeal s,  I  concl ude t hat  t he quest i on whet her  

an i ssue i s r i pe f or  j udi c i al  det er mi nat i on under  t he 

Decl ar at or y Judgment s Act  l i es wi t hi n t he di scr et i on of  t he 

c i r cui t  cour t  and t hat  t hi s cour t  shoul d r evi ew t he ci r cui t  

                                                 
20 Wi s.  Educ.  Ass ' n Counci l  v.  Wi s.  St at e El ect i ons Bd.  

( WEAC I I ) ,  2000 WI  App 89,  ¶9,  234 Wi s.  2d 349,  610 N. W. 2d 108 
( i nt er nal  quot at i on mar ks omi t t ed) .    

21 I d. ,  ¶10.    

22 Maj or i t y op. ,  ¶38.  
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cour t ' s  deci s i on t o det er mi ne whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.  

¶90 For  t he r easons set  f or t h,  I  wr i t e separ at el y.    

¶91 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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