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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

r emanded.    

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Wal gr een Co.  ( Wal gr eens)  

seeks r evi ew of  a publ i shed cour t  of  appeal s opi ni on1 af f i r mi ng a 

j udgment  of  t he Dane Count y Ci r cui t  Cour t ,  t he Honor abl e Di ane 

M.  Ni cks pr esi di ng.   The j udgment  adopt ed assessment s of  t wo 

Wal gr eens st or es l ocat ed i n Madi son,  Wi sconsi n,  conduct ed by t he 

Ci t y of  Madi son ( Ci t y)  f or  t ax pur poses.   Wal gr eens chal l enged 

t he assessment s and sought  a r ef und of  t axes pai d on t he 

pr oper t i es f or  2003 and 2004,  but  t he Madi son Boar d of  Revi ew 

r ej ect ed i t s chal l enges.   Wal gr eens f i l ed a Wi s.  St at .  
                                                 

1 Wal gr een Co.  v.  Ci t y of  Madi son,  2007 WI  App 153,  303 Wi s.  
2d 620,  735 N. W. 2d 543.  
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§ 74. 37( 3) ( d) ( 2005- 06) 2 act i on,  and t he ci r cui t  cour t  and cour t  

of  appeal s bot h uphel d t he Ci t y ' s assessment s.  

¶2 On r evi ew,  we must  det er mi ne whet her  a pr oper t y t ax 

assessment  of  r et ai l  pr oper t y l eased at  above mar ket  r ent  val ues 

shoul d be based on mar ket  r ent s ( as Wal gr eens ar gues)  or  i f  such 

assessment s shoul d be based on t he above mar ket  r ent  t er ms of  

Wal gr eens'  act ual  l eases ( as t he Ci t y ar gues) .   We ar e al so 

asked t o addr ess whet her  t he Ci t y v i ol at ed t he uni f or mi t y c l ause 

of  t he Wi sconsi n Const i t ut i on i n i t s assessment  of  Wal gr eens'  

pr oper t i es,  and whet her  Wal gr eens was bar r ed by Wi s.  St at .  

§ 70. 47( 7)  f r om chal l engi ng t he 2004 pr oper t y t ax assessment s.   

Because t he ot her  i ssues i n t hi s  case ar e di sposi t i ve,  we do not  

r each t he uni f or mi t y c l ause i ssue.    

¶3 We concl ude t hat  t he i ssue under  Wi s.  St at .  § 70. 47( 7)  

r egar di ng whet her  Wal gr eens was bar r ed f r om chal l engi ng t he 2004 

t ax assessment s has been wai ved and i s moot .   As t o t he i ssue 

r egar di ng t he pr oper  met hod of  pr oper t y t ax assessment ,  we 

r eaf f i r m t he hol di ng of  Fl ood v.  Bd.  of  Revi ew,  153 Wi s.  2d 428,  

431,  451 N. W. 2d 422 ( 1990) ,  t hat  Wi s.  St at .  § 70. 32( 1)  

" pr oscr i bes assessi ng r eal  pr oper t y i n excess of  mar ket  val ue. "   

Thi s hol di ng i s consi st ent  wi t h t he nat i onal l y r ecogni zed 

pr i nci pl e t hat  " [ a]  l ease never  i ncr eases t he mar ket  val ue of  

r eal  pr oper t y r i ght s t o t he f ee si mpl e est at e. "   Appr ai sal  

I nst i t ut e,  The Appr ai sal  of  Real  Est at e 473 ( 12t h ed.  2001) .   We 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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al so af f i r m t hat  § 70. 32( 1)  r equi r es adher ence t o t he Wi sconsi n 

Pr oper t y Assessment  Manual 3 ( t he Pr oper t y Assessment  Manual )  

absent  conf l i c t i ng l aw.   The Manual  i s consi st ent  wi t h bot h 

st at ut or y and case l aw i n t hi s st at e r equi r i ng an i ncome 

appr oach assessment  of  a l eased r et ai l  pr oper t y ' s f ai r  mar ket  

val ue of  t he f ee s i mpl e i nt er est  t o be based on mar ket  l ease 

r at es,  not  act ual  cont r act  r at es,  as l ong as encumbr ances t o t he 

pr oper t y do not  cause i t s l eased f ee val ue t o f al l  bel ow a 

mar ket  r at e val ue.   We concl ude t hat  t he c i r cui t  cour t  i n t hi s  

case f ai l ed t o appl y t hese wel l - est abl i shed r ul es of  pr oper t y 

assessment .   Ther ef or e,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s 

opi ni on.    

I  

¶4 The f ol l owi ng f act s ar e t aken f r om t he f i ndi ngs and 

uncont est ed f act ual  descr i pt i ons i n t he c i r cui t  cour t ' s  June 26,  

2006,  deci s i on i n t hi s case.   Wal gr eens l eases pr oper t i es 

l ocat ed at  2909 and 3710 East  Washi ngt on Avenue i n Madi son,  

Wi sconsi n.   I n addi t i on t o l ease payment s,  Wal gr eens i s al so 

r esponsi bl e f or  payi ng t he pr oper t y t axes f or  t hose pr oper t i es.  

¶5 The l ease f or  each of  t he pr oper t i es i s f or  a t er m of  

60 year s,  t er mi nabl e af t er  20 year s.   The l ease f or  t he 2909 

East  Washi ngt on pr oper t y has a st at ed mont hl y r ent  as of  June 

2006 ( t he dat e of  t he c i r cui t  cour t ' s  opi ni on)  at  $35, 833. 33.   

                                                 
3 1 Bur eau of  Assessment  Pr act i ces,  Wi sconsi n Pr oper t y  

Assessment  Manual  ( 2007) .  
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The l ease f or  t he 3710 East  Washi ngt on pr oper t y has a st at ed 

mont hl y r ent  of  $29, 987.    

¶6 The pr oper t i es wer e const r uct ed by a devel oper  at  

Wal gr eens'  di r ect i on,  pur suant  t o a uni f or m busi ness model  

f ol l owed by Wal gr eens.   Under  t hat  busi ness model ,  Wal gr eens 

r ent s pr oper t y r at her  t han pur chasi ng i t ,  wor ki ng wi t h 

devel oper s who f i nd s i t es f or  Wal gr eens'  st or es at  pr i me 

l ocat i ons i n heavi l y t r af f i cked ar eas,  buy out  exi st i ng 

busi nesses l ocat ed at  t he desi r ed si t es,  pur chase t he pr oper t y,  

and bui l d and/ or  devel op i t  wi t h " super  adequaci es" 4 t o sui t  

Wal gr eens'  needs.   Wal gr eens'  l ease payment s under  t hi s busi ness 

model  i ncl ude compensat i on t o t he devel oper  f or  al l  such 

f i nanci ng,  l and acqui s i t i on,  const r uct i on,  devel opment  and 

f i nanci ng cost s,  t oget her  wi t h a pr of i t  mar gi n.   The par t i es do 

not  di sput e t hat  t he i ncl usi on of  such cost s i nt o t he l ease 

t er ms r esul t s i n hi gher  t han mar ket  r at e r ent al  payment s;  as t he 

c i r cui t  cour t  descr i bed i t ,  t he r ent  i n t he Wal gr eens l eases i s 

" hi gher  t han nor mal "  i n par t  because " t he devel oper  i s  

r ecover i ng hi s devel opment  cost s on a bui l di ng t hat  cont ai ns t he 

super adequaci es demanded by Wal gr een. "   Bot h of  t he East  

                                                 
4  The Pr oper t y Assessment  Manual  def i nes " super  adequacy"  

as " [ a]  gr eat er  capaci t y or  qual i t y i n t he st r uct ur e or  one of  
i t s  component s t han t he pr udent  pur chaser  or  owner  woul d i ncl ude 
or  woul d pay f or  i n t he par t i cul ar  t ype of  st r uct ur e under  
cur r ent  mar ket  condi t i ons. "   Pr oper t y Assessment  Manual  G- 37.   
Wal gr eens pr esent ed t est i mony at  t r i al  t hat  t he super  adequaci es 
i t  r equi r es of  i t s  pr oper t y i ncl ude i mpr ovement s t ai l or ed t o i t s 
needs,  such as dr i ve- t hr ough st at i ons,  speci al l y desi gned f i ber  
opt i cs syst ems,  and hi gh cei l i ngs.   
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Washi ngt on pr oper t i es wer e devel oped and t hei r  l eases based on 

t hi s busi ness model .   

¶7 The pr ocedur al  hi st or y of  t hi s case begi ns wi t h t he 

Ci t y ' s 2003 and 2004 pr oper t y t ax assessment s of  t he t wo 

pr oper t i es.   The Ci t y ' s assessment  r epor t s f or  t he pr oper t i es 

descr i be t he " mar ket  val ue"  of  t he 2909 East  Washi ngt on pr oper t y 

at  $4, 618, 000 and t he " mar ket  val ue"  of  t he 3710 East  Washi ngt on 

pr oper t y at  $3, 860, 000 f or  t he year s 2003 and 2004.   The 

assessor ' s r epor t s al so cont ai n f or mer  assessment  val ues f or  

2003 t hat  wer e r evi sed t o mat ch t he 2004 val uat i ons,  and 

descr i be t he met hodol ogy f ol l owed i n t he assessment s.   

Speci f i cal l y,  t he appr ai sal  r epor t  f or  each pr oper t y descr i bes 

r ej ect i ng t he " cost  appr oach"  t o val uat i on i n f avor  of  an 

" i ncome appr oach"  ut i l i z i ng a " di r ect  capi t al i zat i on"  met hod,  

based on act ual  i ncome,  but  usi ng mar ket - based expense and 

vacancy est i mat es.    

¶8 Wal gr eens at t empt ed t o appeal  t he 2003 assessment s t o 

t he Madi son Boar d of  Revi ew pur suant  t o Wi s.  St at .  § 70. 47,  but  

t he Boar d sust ai ned t he assessment s af t er  i nf or mi ng Wal gr eens 

t hat  i t  coul d not  appear  bef or e t he Boar d of  Revi ew t o obj ect  t o 

i t s assessment  because Wal gr eens had f ai l ed t o compl y wi t h Wi s.  

St at .  § 70. 47( 7) ( af ) ' s  r equi r ement  t hat  i t  pr ovi de necessar y 

i ncome and expense i nf or mat i on r equest ed by t he assessor ' s 

of f i ce.   As t o t he 2004 assessment s,  Wal gr eens appeal ed t o t he 

Boar d of  Revi ew,  and appear ed at  a hear i ng hel d on Sept ember  9,  

2004.   The ci r cui t  cour t  i n t hi s  case descr i bed t he hear i ng i n 

t er ms of  t he Boar d sust ai ni ng t he assessment s af t er  Wal gr eens 
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" pr esent ed est i mat ed val uat i ons,  but  di d not  pr ovi de any 

evi dence suppor t i ng i t s est i mat ed val uat i ons. "    

¶9 Af t er  unsuccessf ul l y pur sui ng cl ai ms agai nst  t he Ci t y 

f or  excessi ve assessment s,  Wal gr eens f i l ed sui t  i n t he Dane 

Count y Ci r cui t  Cour t  under  Wi s.  St at .  § 74. 37( 3) ( d)  seeki ng a 

r ef und of  $150, 625. 47 pl us i nt er est  and l i t i gat i on expenses f or  

t he al l eged excess t axes pai d on t he East  Washi ngt on pr oper t i es 

f or  2003 and 2004.   

¶10 At  t r i al ,  Wal gr eens and t he Ci t y pr esent ed conf l i c t i ng 

appr ai sal s of  t he pr oper t i es '  mar ket  val ues.   As t he c i r cui t  

cour t  descr i bed i t ,  Wal gr eens'  assessor  " appr ai sed t he f ee 

si mpl e i nt er est  i n t he t wo pr oper t i es wi t hout  consi der at i on of  

t he l ease,  whi l e [ t he Ci t y ' s appr ai ser ]  appr ai sed t he l eased f ee 

i nt er est . " 5  The appr ai sal s pr esent ed by Wal gr eens descr i bed 

                                                 
5 The Pr oper t y Assessment  Manual  expl ai ns t hat  a f ee s i mpl e 

i s a t ype of  f r eehol d est at e,  or  owner shi p i nt er est  i n pr oper t y:  

Fee Si mpl e – Wi t h t hi s t ype of  est at e t he owner  
possesses al l  of  t he r i ght s an i ndi v i dual  can have i n 
pr oper t y.   I t  i s  t he f ul l est  f or m of  pr i vat e 
owner shi p,  r est r i ct ed onl y by t he gover nment al  
l i mi t at i ons pr evi ousl y descr i bed.   Thi s est at e does 
not  r ecogni ze any mor t gage or  l ease on t he pr oper t y.   
Thi s t ype of  est at e has no t i me l i mi t  on i t s 
exi st ence,  i s i nher i t abl e,  and f r eel y t r ansf er abl e 
dur i ng t he owner ' s l i f e by gi f t  or  sal e.    

Pr oper t y Assessment  Manual  7- 3.   I n cont r ast ,  a " l eased f ee"  i s 
def i ned by t he manual  as " [ a]  pr oper t y hel d i n f ee wi t h t he 
r i ght  of  use and occupancy conveyed by l ease t o ot her s.   A 
pr oper t y consi st i ng of  t he r i ght  t o r ecei ve gr ound r ent al s over  
a per i od of  t i me,  pl us t he r i ght  of  ul t i mat e r epossessi on at  t he 
t er mi nat i on of  t he l ease. "   Pr oper t y Assessment  Manual  G- 32.  
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usi ng al l  t hr ee pr i mar y appr ai sal  appr oaches di scussed i n mor e 

det ai l  i n our  anal ysi s——t he cost  appr oach,  sal es compar i son 

appr oach,  and i ncome appr oach——whi l e pl aci ng t he gr eat est  

emphasi s on t he l at t er  t wo appr oaches.   I n cont r ast ,  t he Ci t y 

appr ai sal  used onl y sal es compar i son and i ncome appr oaches f or  

t he 2909 East  Washi ngt on pr oper t y,  whi l e ul t i mat el y basi ng i t s  

assessment  sol el y on number s der i ved f r om i t s i ncome appr oach 

anal ysi s. 6  I t  used onl y an i ncome appr oach f or  t he 3710 East  

                                                                                                                                                             
The cour t  of  appeal s i n t hi s case cr i t i qued t he par t i es '  

use of  t he phr ases " f ee s i mpl e i nt er est "  and " l eased f ee 
i nt er est "  and concl uded t hat  " [ w] i t h mi nor  except i ons,  we see no 
need t o empl oy such t er ms i n t he r emai nder  of  t hi s opi ni on. "   
Wal gr een,  303 Wi s.  2d 620,  ¶15 n. 5.   We di sagr ee t hat  t hese 
t er ms ar e i r r el evant  but  not e t hat  t he par t i es '  over emphasi s of  
t he t er ms and t hei r  di f f er ences di st r act s f r om t he mai n i ssues 
i n t hi s case.   As expl ai ned i n a passage of  The Appr ai sal  of  
Real  Est at e c i t ed by bot h par t i es and di scussed i n our  anal ysi s,  
bot h t he f ee si mpl e and t he l eased f ee i nt er est s  ar e r el evant  i n 
det er mi ni ng t he val ue of  l eased pr oper t y because t he t wo shoul d 
be compar ed t o det er mi ne whet her  t her e i s a negat i ve or  posi t i ve 
l easehol d val ue.   Appr ai sal  I nst i t ut e,  The Appr ai sal  of  Real  
Est at e 81- 82 ( 12t h ed.  2001) .   Si mi l ar l y,  i n a passage t hat  i s  
par t i cul ar l y per t i nent  f or  our  anal ysi s,  t he Pr oper t y Assessment  
Manual  expl ai ns t hat  f or  pur poses of  val ui ng t he f ee si mpl e 
i nt er est  of  a l eased pr oper t y,  " [ i ] f  t he cont r act  r ent s ar e at  
mar ket  l evel s,  t he l eased f ee i nt er est  i s  t he same as a f ee 
s i mpl e i nt er est .   However ,  i f  t he cont r act  r ent s ar e bel ow 
mar ket  l evel s,  t he l eased f ee i nt er est  i s  l i kel y l ess t han t he 
f ee si mpl e i nt er est  i n t he pr oper t y. "   Pr oper t y Assessment  
Manual  9- 12.   

6 I t  shoul d be not ed t hat  al t hough t he par t i es appar ent l y 
di sput e whet her  or  t he ext ent  t o whi ch t he Ci t y ' s assessor  based 
i t s appr ai sal  of  t he 3710 pr oper t y on sal es of  t hat  pr oper t y 
pr i or  t he 2003 and 2004 assessment s,  i t  seems evi dent  f r om t he 
r ecor d t hat  at  l east  t he 1999 sal e was t aken i nt o consi der at i on,  
as t he $4, 268, 500 sal es pr i ce exact l y mat ches t he 2003 " cur r ent  
assessment "  of  t he pr oper t y ' s val ue i n 2003.   



No.  2006AP1859   

 

8 
 

Washi ngt on pr oper t y,  af t er  concl udi ng t her e wer e no compar abl e 

pr oper t y sal es.   

¶11 The i ncome appr oach anal yses of  bot h Wal gr eens'  and 

t he Ci t y ' s appr ai sal s acknowl edged t hat  t he pr oper t y at  i ssue i s 

i ncome- pr oduci ng r eal  est at e,  t he val ue of  whi ch shoul d t ake 

i nt o account  t he pr oper t y ' s expect ed cash f l ow t hr ough a 

capi t al i zat i on t echni que.   However ,  t he pr i mar y di f f er ence 

bet ween t he appr ai sal  appr oaches of  t he par t i es i s t hat  t he 

i ncome appr oach anal ysi s i n Wal gr eens'  appr ai sal s anal yzed t he 

mar ket  r ent ,  as opposed t o t he cont r act  r ent ,  whi l e t he Ci t y ' s 

appr ai sal s speci f i ed t hat  t hey wer e " [ u] s i ng t he act ual  i ncome 

f r om t he [ Wal gr eens pr oper t y]  l ease. "   As a r esul t  of  t hei r  

di f f er ent  met hodol ogi es,  Wal gr eens'  appr ai sal s assessed t he 2909 

and 3710 pr oper t i es as val ued i n 2003 at  $1, 980, 000 and 

$1, 790, 000,  r espect i vel y,  and as val ued i n 2004 at  $2, 070, 000 

and $1, 870, 000,  r espect i vel y,  i . e. ,  s i gni f i cant l y l ower  t han t he 

pr evi ousl y descr i bed assessment s by t he Ci t y.   

¶12 I n a deci s i on dat ed June 26,  2006,  t he c i r cui t  cour t  

r ul ed i n f avor  of  t he Ci t y,  i ssui ng t he f ol l owi ng t hr ee 

concl usi ons of  l aw:  

1.  Wal gr een[ s]  has f ai l ed t o compl y wi t h t he 
pr ocedur es i n Wi s.  St at .  § 70. 47( a)  and ( ae)  wi t h 
r egar d t o i t s c l ai ms f or  t he 2004 assessment s and i s,  
t her ef or e,  bar r ed by Wi s.  St at .  § 74. 37( 4) ( a)  f r om 
chal l engi ng such assessment s.  

2.  Wi s.  St at .  § 70. 32( 1)  r equi r es t he Cour t  t o t ake 
i nt o account  t he act ual  l ease t er ms f or  t he t wo 
subj ect  pr oper t i es.  
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3.  Wal gr een[ s]  has not  pr esent ed suf f i c i ent  evi dence 
of  [ a]  Uni f or mi t y Cl ause vi ol at i on.  

¶13 Wal gr eens appeal ed.   I n an opi ni on i ssued on May 17,  

2007,  t he cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

deci s i on.   Wal gr een Co.  v.  Ci t y  of  Madi son,  2007 WI  App 153,  

¶52,  303 Wi s.  2d 620,  735 N. W. 2d 543.    

¶14 The cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  

and t he Ci t y ' s assessor  cor r ect l y r el i ed on Wal gr eens'  cont r act  

r ent s,  r at her  t han on mar ket  r ent ,  i n assessi ng t he pr oper t i es '  

f ul l  val ues.   I d. ,  ¶46.   The cour t  of  appeal s di sr egar ded 

Wal gr eens'  char act er i zat i on of  i t s  mont hl y payment s under  t he 

l ease as r ef l ect i ng r ei mbur sement  of  t he acqui s i t i on,  

devel opment  and f i nanci ng cost s and a pr of i t  mar gi n f or  each 

st or e.   I d. ,  ¶¶36- 37.   I nst ead,  t he cour t  concl uded t hat  because 

t he mont hl y payment s ar e appended t o t he pr oper t i es by t he l ease 

agr eement ,  t hey ar e " r i ght s and pr i v i l eges apper t ai ni ng t her et o"  

wi t hi n t he Wi s.  St at .  § 70. 03 def i ni t i on of  " r eal  pr oper t y" ;  

t hey di r ect l y af f ect  what  t he pr oper t i es woul d sel l  f or  i n an 

ar m' s l engt h sal e;  and t hey t her ef or e ar e t he pr oper  subj ect s of  

consi der at i on i n an appr ai sal .   I d.   The cour t  al so r ej ect ed 

Wal gr eens'  asser t i ons of  compar abl e pr oper t y evi dence and 

di sr egar ded Wal gr eens'  ar gument  t hat  t he cour t  shoul d have 

adher ed t o t he Pr oper t y Assessment  Manual .   I d. ,  ¶¶38- 45.   

Fi nal l y,  t he cour t  concl uded t hat  Wal gr eens had not  est abl i shed 

a uni f or mi t y c l ause vi ol at i on.   I d. ,  ¶49.   The cour t  of  appeal s 

decl i ned t o addr ess whet her  t he di smi ssal  of  Wal gr eens'  2004 

assessment  chal l enge shoul d be af f i r med on t he gr ounds t hat  
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Wal gr eens f ai l ed t o compl y wi t h Wi s.  St at .  § 70. 47( 7) ;  t he cour t  

of  appeal s expl ai ned t hat  t he subst ant i ve i ssues r egar di ng t he 

2003 assessment s appl i ed equal l y  t o t he 2004 assessment s.   I d. ,  

¶10 n. 2.  

¶15 Wal gr eens f i l ed a pet i t i on f or  r evi ew on June 18,  

2007,  and r evi ew was gr ant ed.  

I I  

¶16 We r evi ew excessi ve t ax assessment  c l ai ms br ought  

under  Wi s.  St at .  § 74. 37( 3) ( d)  wi t hout  r egar d t o det er mi nat i ons 

made at  ear l i er  pr oceedi ngs.   Nanki n v.  Vi l l age of  Shor ewood,  

2001 WI  92,  ¶¶24- 25,  245 Wi s.  2d 86,  630 N. W. 2d 141.   I n such 

cases,  we r evi ew t he ci r cui t  cour t  r ecor d,  not  t he r ecor d f r om 

t he Boar d of  Revi ew.   Adams Out door  Adver .  Lt d.  v.  Ci t y of  

Madi son,  2006 WI  104,  ¶24,  294 Wi s.  2d 441,  717 N. W. 2d 803.    

¶17 Al t hough t he gener al  l evel  of  def er ence accor ded t o 

pr oper t y assessment s i s t hat  t hi s cour t ,  l i ke a c i r cui t  cour t ,  

gi ves a c i t y ' s assessment  pr esumpt i ve wei ght ,  " t he assessment  i s  

pr esumed cor r ect  onl y i f  t he chal l engi ng par t y does not  pr esent  

s i gni f i cant  cont r ar y evi dence. "   I d. ,  ¶25.   Fur t her mor e,  " [ n] o 

pr esumpt i on of  cor r ect ness may be accor ded t o an assessment  t hat  

does not  appl y  t he pr i nci pl es i n t he Pr oper t y Assessment  

Manual . "   I d. ,  ¶56.   Whet her  a c i t y has er r oneousl y f ai l ed t o 

f ol l ow st at ut or y  r equi r ement s i n maki ng an assessment  i s a 

quest i on of  l aw t hat  we r evi ew de novo.   I d. ,  ¶26.    

I I I  

¶18 Thi s case r equi r es us t o i dent i f y t he cor r ect  

met hodol ogy f or  assessi ng l eased r et ai l  pr oper t y  f or  pur poses of  
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muni ci pal  t axat i on when t he l eases f or  such pr oper t y cont ai n 

mont hl y payment s s i gni f i cant l y above t he mar ket  r ent al  r at e i n 

par t  as a r esul t  of  cer t ai n uni que busi ness and f i nanci ng t er ms 

bei ng i ncor por at ed i nt o t he cont r act ual  l ease t er ms.    

¶19 The power  t o det er mi ne t he appr opr i at e met hodol ogy f or  

val ui ng pr oper t y f or  t axat i on pur poses l i es wi t h t he 

l egi s l at ur e.   See 16 Eugene McQui l l an,  The Law of  Muni ci pal  

Cor por at i ons § 44. 109 ( 3d ed. ,  Thomson West  2003) .   As such,  we 

begi n our  anal ysi s wi t h a l ook at  t he gover ni ng st at ut es,  

r evi ewed i n conj unct i on wi t h bas i c pr i nci pl es of  r eal  pr oper t y  

assessment  as descr i bed by case l aw,  t r eat i ses,  and t he Pr oper t y 

Assessment  Manual .    

A 

¶20 Wi sconsi n St at .  § 70. 32( 1)  unambi guousl y pr ovi des t hat  

" [ r ] eal  pr oper t y shal l  be val ued by t he assessor  i n t he manner  

speci f i ed i n t he Wi sconsi n pr oper t y assessment  manual  pr ovi ded 

under  s.  73. 03( 2a)  f r om act ual  v i ew or  f r om t he best  i nf or mat i on 

t hat  t he assessor  can pr act i cabl y obt ai n,  at  t he f ul l  val ue 

whi ch coul d or di nar i l y  be obt ai ned t her ef or  at  pr i vat e sal e. "   

The Manual ,  i n t ur n,  pr ovi des t hat  " [ t ] he goal  of  t he assessor  

i s t o est i mat e t he mar ket  val ue of  a f ul l  i nt er est  i n t he 

pr oper t y,  subj ect  onl y t o gover nment al  r est r i ct i ons.   Al l  t he 

r i ght s,  pr i v i l eges,  and benef i t s of  t he r eal  est at e ar e i ncl uded 

i n t hi s val ue.   Thi s i s al so cal l ed t he mar ket  val ue of  a f ee 

s i mpl e i nt er est  i n t he pr oper t y. "   Pr oper t y Assessment  Manual  7-

4.   Consequent l y,  a pr oper t y assessor ' s t ask i s t o i dent i f y t he 

mar ket  val ue of  a f ee s i mpl e i nt er est  as descr i bed by t he 
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Pr oper t y Assessment  Manual ,  and whi ch r ef l ect s t he " f ul l  val ue" 7 

t hat  coul d or di nar i l y  be obt ai ned at  a pr i vat e sal e,  as 

descr i bed by § 70. 32( 1) .   See i d.  

¶21 Ther e ar e t hr ee pr i mar y met hods of  pr oper t y assessment  

set  f or t h by t he Pr oper t y Assessment  Manual  and gener al l y 

r ecogni zed i n r eal  est at e appr ai sal  l aw:   t he sal es compar i son 

appr oach,  t he cost  appr oach,  and t he i ncome appr oach.   Pr oper t y 

Assessment  Manual  7- 19 t o 7- 30;  Adams,  294 Wi s.  2d 441,  ¶¶28- 29.   

See al so The Law of  Muni ci pal  Cor por at i ons § 44. 109 ( descr i bi ng 

t he t hr ee met hods as met hods of  det er mi ni ng mar ket  val ue) .    

¶22 The Pr oper t y Assessment  Manual  descr i bes t he sal es 

compar i son appr oach as i nvol v i ng a compar i son of  pr oper t i es 

s i mi l ar  t o t he subj ect  pr oper t y and adj ust ment  f or  di f f er ences.   

Pr oper t y Assessment  Manual  7- 18,  7- 20.   The Manual  expl ai ns t hat  

t hi s appr oach i ncor por at es " t he pr i nci pl es of  subst i t ut i on, "  

t hat  buyer s wi l l  not  pay mor e f or  pr oper t y t han i t  woul d cost  

t hem t o acqui r e subst i t ut e pr oper t y of  equal  desi r abi l i t y  and 

ut i l i t y .   I d.  at  7- 20.   

                                                 
7 Thi s cour t  has expl ai ned t hat  " [ f ] or  t he pur poses of  

assessi ng r eal  pr oper t y,  we have const r ued t he st at ut or y phr ase 
' f ul l  val ue'  t o mean mar ket  val ue.   The t er ms ' f ul l  val ue, '  
' mar ket  val ue'  and ' f ai r  mar ket  val ue'  ar e synonymous and 
i nt er changeabl e i n t he opi ni ons. "   Fl ood v.  Bd.  of  Revi ew,  153 
Wi s.  2d 428,  435,  451 N. W. 2d 422 ( 1990) ( c i t i ng Dar cel  I nc.  v.  
Bd.  of  Revi ew,  137 Wi s.  2d 623,  628,  405 N. W. 2d 344 ( 1987) ;  
St at e ex r el .  Baker  Mf g.  Co.  v.  Evansvi l l e,  261 Wi s.  599,  608,  
53 N. W. 2d 795 ( 1952) ;  Pr oper t y Assessment  Manual  7- 3) .   See al so 
16 Eugene McQui l l an,  The Law of  Muni ci pal  Cor por at i ons § 44. 109 
( 3d ed. ,  Thomson West  2003) .  
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¶23 The Pr oper t y Assessment  Manual  descr i bes t he cost  

appr oach as al so based on t he pr i nci pl e of  subst i t ut i on.   I d.  at  

7- 19,  7- 23.   Under  t he cost  appr oach,  t he Manual  pr escr i bes,  an 

assessor  adds t he est i mat ed l and val ue t o t he pr esent  val ue of  

i mpr ovement s ( cal cul at ed by subt r act i ng accr ued depr eci at i on 

f r om t he r epr oduct i on or  r epl acement  " cost  new"  of  t he 

st r uct ur e)  t o ar r i ve at  a t ot al  pr oper t y val ue.   I d.   

¶24 The Pr oper t y Assessment  Manual  expl ai ns t hat  i n l eased 

pr oper t y scenar i os,  t he i ncome appr oach i s of t en t he most  

r el i abl e appr oach f or  pr oper t y val uat i on,  descr i bi ng t he i ncome 

appr oach as est i mat i ng and t hen capi t al i z i ng t he net  r ent  a 

pr oper t y subj ect  coul d gener at e.   I d.  7- 29 t o 7- 30,  9- 11. 8  The 

speci f i c  st eps out l i ned by t he Manual  f or  appl y i ng t he 

capi t al i zed i ncome appr oach i ncl ude:   ( 1)  est i mat i ng pot ent i al  

gr oss i ncome;  ( 2)  deduct i ng f or  vacancy and col l ect i on l oss;  ( 3)  

addi ng mi scel l aneous i ncome;  ( 4)  det er mi ni ng oper at i ng expenses;  

( 5)  subt r act i ng oper at i ng expenses t o der i ve net  i ncome;  ( 6)  

sel ect i ng t he cor r ect  capi t al i zat i on met hod;  ( 7)  der i v i ng t he 

capi t al i zat i on r at e;  and ( 8)  appl y i ng t he capi t al i zat i on r at e t o 

                                                 
8 The Appr ai sal  of  Real  Est at e s i mi l ar l y expl ai ns t hat :   

I n t he i ncome capi t al i zat i on appr oach,  an appr ai ser  
anal yzes a pr oper t y ' s capaci t y t o gener at e f ut ur e 
benef i t s and capi t al i zes t he i ncome i nt o an i ndi cat i on 
of  pr esent  val ue.   The pr i nci pl e of  ant i c i pat i on i s 
f undament al  t o t he appr oach.   Techni ques and 
pr ocedur es f r om t hi s appr oach ar e used t o anal yze 
compar abl e sal es dat a and t o measur e obsol escence i n 
t he cost  appr oach.  

The Appr ai sal  of  Real  Est at e 471.   



No.  2006AP1859   

 

14 
 

net  i ncome t o ar r i ve at  a val ue est i mat e.   Pr oper t y Assessment  

Manual  9- 11.   The Manual  emphasi zes t hat  " [ i ] n al l  of  t hese 

st eps t he assessor  must  be awar e of  what  i s happeni ng i n t he 

mar ket .   Al l  of  t he i nf or mat i on needed f or  t he i ncome appr oach 

i s ei t her  obt ai ned or  ver i f i ed by what  t he assessor  f i nds i n t he 

mar ket pl ace. "   I d.   

¶25 The Manual  f ur t her  expl ai ns t he pr oper  met hodol ogy f or  

assessi ng r et ai l  st or es speci f i cal l y:  

The sal es compar i son appr oach i s  of t en used t o val ue 
smal l er  r et ai l  st or es.   Because smal l er  r et ai l  st or es 
may be easi l y adapt ed t o ot her  r et ai l  uses,  sal es of  
t hese st or es can be used as compar abl e sal es i n 
appl y i ng t he sal es compar i son appr oach.   For  t he 
l ar ger  st or es and t hose smal l er  st or es f or  whi ch t her e 
ar e no compar abl e sal es,  t he assessor  shoul d use t he 
i ncome and/ or  cost  appr oaches.  

Pr oper t y Assessment  Manual  9- 39. 9   

¶26 Tur ni ng t o t he i ncome appr oach di sput e i n t hi s  case,  

we f i nd par t i cul ar  r el evance i n t he Pr oper t y Assessment  Manual ' s  

expl anat i on t hat  " [ w] hen appl y i ng t he i ncome appr oach,  t he 

assessor  must  use t he mar ket  r ent ,  not  t he cont r act  r ent ,  of  t he 

pr oper t y ( unl ess val ui ng f eder al l y subsi di zed housi ng .  .  .  [ ) ] .   

Mar ket  r ent  i s t he r ent  t hat  a pr oper t y woul d r ecei ve based on 

t he cur r ent ,  ar m' s- l engt h r ent  commanded by s i mi l ar  pr oper t i es 

i n t he mar ket pl ace. "   I d.  7- 29 ( emphasi s added) .   The Manual  

adds t hat  " [ t ] o val ue t he f ee si mpl e i nt er est  of  a pr oper t y,  

                                                 
9 Thi s passage can al so be f ound at  page 9- 30 of  t he 2005 

ver si on of  t he manual .   I t  was not  c i t ed by ei t her  par t y or  
l ower  cour t ,  as none of  t hem consi der ed t he cost  appr oach as 
appl i cabl e or  hel pf ul  as t he i ncome appr oach.   
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mar ket  r ent  r at her  t han t he act ual ,  or  cont r act  r ent  i s t o be 

used i n est i mat i ng pot ent i al  gr oss i ncome. "   I d.  9- 12.   

¶27 The Pr oper t y Assessment  Manual  does set  f or t h a 

l i mi t ed except i on t o t he gener al  r ul e t hat  i ncome appr oach 

val uat i on of  l eased pr oper t y must  be based on mar ket  r ent al  

r at es,  not  t he act ual  cont r act  r ent s of  t he subj ect  pr oper t y.   

That  except i on,  t he Manual  expl ai ns,  cor r esponds t o t he 

r el at i onshi p bet ween l eased f ee i nt er est  and f ee si mpl e i nt er est  

as det er mi ned by compar i ng cont r act  r ent s t o mar ket  r at es.   " I f  

t he cont r act  r ent s ar e at  mar ket  l evel s, "  t he Manual  expl ai ns,  

" t he l eased f ee i nt er est  i s  t he same as a f ee s i mpl e i nt er est .   

However ,  i f  t he cont r act  r ent s ar e bel ow mar ket  l evel s,  t he 

l eased f ee i nt er est  i s  l i kel y l ess t han t he f ee si mpl e i nt er est  

i n t he pr oper t y.   ( See t he di scussi on on par t i al  i nt er est s i n 

Chapt er  7) . "   I d.   The descr i pt i on i n Chapt er  7 of  t he Manual  of  

t he except i on t hat  appl i es when par t i al  i nt er est s r esul t  f r om 

l eases encumber ed by bel ow- mar ket  r at es i s per haps t he most  

per t i nent  passage of  t he Manual  addr essi ng t he subj ect  of  t he 

par t i es '  di sput e i n t hi s case.   I t  pr ovi des:  

To accur at el y est i mat e t he mar ket  val ue of  t he f ul l  
i nt er est  i n l eased pr oper t y,  bot h t he l essor ' s  and t he 
l essee' s i nt er est  ( t he l eased f ee and l easehol d 
i nt er est )  must  be i ncl uded.  

When a pr oper t y  i s sol d,  t he l eases gener al l y r emai n 
i nt act  and must  be honor ed by t he new owner .   The 
t er ms of  any exi st i ng l eases must  be r evi ewed because 
t hey can have a s i gni f i cant  ef f ect  on t he sal e pr i ce 
of  t he pr oper t y.  

The mar ket  val ue of  a l eased f ee i nt er est  i n a r ent al  
pr oper t y gener al l y depends on how t he cont r act  r ent  
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r el at es t o t he mar ket  r ent .   I f  t he cont r act  r ent  i s 
at  t he same l evel  as t he mar ket ,  t he l eased f ee 
i nt er est  has t he same val ue as a f ul l  i nt er est  ( f ee 
s i mpl e i nt er est ) .   I n t hi s case,  t he l easehol d 
i nt er est  has no val ue.  

A l easehol d i nt er est  may acqui r e val ue i f  t he l ease 
r at e i s bel ow mar ket .   I n t hi s  case,  t he l easehol d 
i nt er est  has val ue due t o t he bel ow mar ket  l ease.   
Whenever  a l easehol d i nt er est  has val ue,  t he l eased 
f ee i nt er est  i s  r educed bel ow t hat  of  t he mar ket  val ue 
of  a f ul l  i nt er est  ( f ee s i mpl e i nt er est ) .  

I f  a pr oper t y encumber ed by l eases i s sol d,  onl y t he 
owner ' s i nt er est  i n t he pr oper t y ( l eased f ee i nt er est )  
i s  act ual l y t r ansf er r ed.   I n t hi s case,  t he assessor  
must  det er mi ne i f  t he l easehol d i nt er est  has any 
val ue.   I f  t he l easehol d i nt er est  has val ue,  t he val ue 
of  t he l eased f ee i nt er est  i s  r educed bel ow t hat  of  
t he mar ket  val ue of  a f ul l  i nt er est  ( f ee s i mpl e 
i nt er est )  i n t he pr oper t y.   The assessor  must  be awar e 
of  t he l ease t er ms and st r uct ur e of  any l ease-
encumber ed pr oper t y sol d t o det er mi ne i f  t he l easehol d 
i nt er est  has val ue.  

I d.  7- 4 t o 7- 5.   

¶28 These passages i l l ust r at e t he appr opr i at e met hodol ogy 

gener al l y used f or  appr ai s i ng l eased pr oper t y:   an assessor  

shoul d consi der  t he l eased f ee i nt er est  t o be equal  t o t he 

mar ket  val ue as l ong as t he l ease r at e i s not  encumber ed t o t he 

poi nt  of  f al l i ng bel ow t he mar ket  r at e.   I n such cases wher e a 

l ease encumbr ance br i ngs t he l ease r at e bel ow t he mar ket  r at e,  

t he assessed val ue of  t he pr oper t y i s r educed,  cor r espondi ng 

wi t h t he r eci pr ocal  posi t i ve l easehol d val ue t o t he t enant .   I n 

such cases wher e t he cont r act  r ent s ar e bel ow mar ket  l evel s,  t he 

l eased f ee i nt er est ,  i n ot her  wor ds,  wi l l  not  be t he same as t he 

f ee si mpl e i nt er est  i n t he pr oper t y.   Pr oper t y Assessment  Manual  

9- 12.   Because a buyer  woul d not  be abl e t o obt ai n t he f ai r  
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mar ket  val ue at  sal e i n such cases,  t he Pr oper t y Assessment  

Manual  r ecogni zes t hat  t he pr oper t y shoul d not  be val ued as i f  

such f ai r  mar ket  val ue wer e act ual l y obt ai nabl e.   

¶29 The Pr oper t y Assessment  Manual  does not  cont ai n 

l anguage whi ch si mi l ar l y r equi r es or  al l ows appr ai ser s t o 

i ncr ease t he mar ket  val ue of  t he pr oper t y when t he l ease r at e i s  

above t he mar ket  r at e.   I n such a case,  a buyer  woul d st i l l  be 

abl e t o obt ai n mar ket  r ent al  r at es,  and t he l ease encumbr ance 

does not  t her ef or e br i ng t he pr oper t y under  t he except i on,  whi ch 

i s l i mi t ed t o cases i n whi ch t he l ease r at e i s bel ow t he mar ket  

r at e,  maki ng i t  evi dent  t hat  t he mar ket  val ue coul d not  be 

obt ai ned at  sal e.    

¶30 The Ci t y ar gues,  and bot h l ower  cour t s agr eed,  t hat  

t hi s c l ear  l anguage i n t he Pr oper t y Assessment  Manual  shoul d be 

di sr egar ded,  t aki ng t he posi t i on t hat  t he Manual ' s met hodol ogy 

vi ol at es Wi s.  St at .  § 70. 32( 1) ' s r equi r ement  t hat  pr oper t y be 

assessed based on t he f ul l  val ue t hat  coul d be obt ai ned at  a 

pr i vat e sal e.   The Ci t y descr i bes t he Manual  as conf l i c t i ng wi t h 

t he " f ul l  val ue"  r equi r ement  of  Wi s.  St at .  § 70. 32( 1)  because 

t he Ci t y v i ews l ease cont r act  val ues as wi t hi n t he scope of  t he 

r i ght s or  pr i v i l eges " apper t ai ni ng"  t o r eal  est at e descr i bed i n 

Wi s.  St at .  § 70. 03' s def i ni t i on of  " r eal  pr oper t y, "  t her ef or e 

r ender i ng t he cont r act  t er ms a pr oper  f ocus i n assessi ng f ul l  

val ue.    

¶31 The Ci t y mai nt ai ns t hat  i n conf l i c t s bet ween common 

l aw and t he Manual ,  common l aw pr evai l s.   I n t hi s case,  t he Ci t y 

concl udes t hat  such a conf l i c t  exi st s i n t hi s case bet ween t he 
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Pr oper t y Assessment  Manual  and Met r opol i t an Hol di ng Co.  v.  Boar d 

of  Revi ew,  173 Wi s.  2d 626,  495 N. W. 2d 314 ( 1993) ;  Dar cel  I nc.  

v.  Boar d of  Revi ew,  137 Wi s.  2d 623,  405 N. W. 2d 344 ( 1987) ;  and 

Ci t y of  West  Bend v.  Cont i nent al  I V Fund Li mi t ed Par t ner shi p,  

193 Wi s.  2d 481,  535 N. W. 2d ( Ct .  App.  1995) .   I n r egar d t o 

Dar cel  and West  Bend i n par t i cul ar ,  t he Ci t y cont ends t hat  t hose 

cases est abl i sh t hat  t he t er ms of  l ong- t er m ar ms- l engt h l eases 

gener al l y gover n pr oper t y assessment s,  r egar dl ess of  whet her  t he 

l ease val ue i s bel ow or  above t he mar ket  val ue.   

¶32 Wal gr eens,  i n cont r ast ,  ar gues t hat  t he Ci t y i s 

r equi r ed by Wi sconsi n l aw t o base i ncome appr oach pr oper t y 

val uat i ons on mar ket  r ent s,  not  cont r act  r ent s,  as descr i bed by 

t he Pr oper t y Assessment  Manual  7- 5,  9- 12.   Wal gr eens ar gues t hat  

t he appl i cat i on of  t he nar r ow hol di ngs of  Dar cel ,  Met r opol i t an 

Hol di ng,  and West  Bend t o cont ext s i n whi ch t he cont r act  r ent s 

exceed mar ket  r ent s i s i mpr oper .   Wal gr eens ar gues t hat  t he 

hol di ngs of  t hese cases shoul d be r ead as l i mi t ed t o s i t uat i ons 

i n whi ch a l ease or  ot her  encumbr ance l i mi t s a pr oper t y ' s val ue,  

br i ngi ng i t  bel ow t he mar ket  val ue.   I f  t hi s cour t  af f i r ms t he 

l ower  cour t  deci s i ons and adopt s t he Ci t y ' s posi t i on,  Wal gr eens 

war ns,  t hi s st at e' s l aws woul d be i n conf l i c t  wi t h t hose of  t he 

maj or i t y of  st at es t hat  have l ooked at  t hi s i ssue and hel d t hat  

i ncome appr oach pr oper t y assessment s must  be based on mar ket  

r at es,  not  cont r act  r at es.   

¶33 Wal gr eens does not  di sput e t hat  i t s above mar ket  r at e 

l eases can i ncr ease t he val ue of  i t s  st or es t o pur chaser s,  but  

i t  di f f er ent i at es bet ween pr oper t y val ue and cont r act  val ue,  and 
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cont ends t hat  t he i ncr eased val ue i s not  a r eal  pr oper t y val ue 

subj ect  t o t axat i on.   Wal gr eens war ns of  t he danger s posed by 

commi ngl i ng cont r act  and r eal  pr oper t y r i ght s,  expl ai ni ng t hat  

assessor s shoul d not  be al l owed t o i gnor e t hei r  dut y t o 

di f f er ent i at e bet ween t he mar ket  and ot her  el ement s of  t he 

cont r act  t hat  ar e not  t ypi cal  of  t he mar ket .   Wal gr eens ar gues 

t hat  t he l essor ' s r i ght s t o t he above mar ket  val ue i n t hi s case 

ar e cont r act  r at her  t han r eal  pr oper t y r i ght s.   

¶34 We agr ee wi t h Wal gr eens t hat  t he l ower  cour t s i n t hi s 

case er r oneousl y f ai l ed t o cor r ect l y appl y t he r el evant  

st at ut or y l anguage of  Wi s.  St at .  § 70. 32( 1)  and per t i nent  

pr ovi s i ons of  t he Pr oper t y Assessment  Manual ,  case l aw,  and 

per suasi ve aut hor i t i es t hat  addr ess t he assessment  of  l eased 

pr oper t y i n consi st ent  t er ms.   We wi l l  pr oceed t o addr ess t he 

f ol l owi ng i nt er r el at ed f l aws wi t h t he appr oach t aken by t he Ci t y 

and t he l ower  cour t s i n t hi s case:   ( 1)  t hei r  er r oneous 

ext ensi on of  t he pr ecedent s of  Dar cel ,  Met r opol i t an Hol di ng,  and 

West  Bend,  whi ch mer el y r ecogni ze a nar r ow except i on t o t he 

gener al  r ul e of  val ui ng pr oper t y by mar ket  val ue,  an except i on 

appl i cabl e onl y when mar ket  val ue coul d not  be obt ai ned by a 

pur chaser  due t o encumbr ances r esul t i ng i n l ower  t han mar ket  

val ue r ent  t er ms;  ( 2)  t hei r  er r oneous f ai l ur e t o pr oper l y appl y 

cases t hat  ar e on poi nt ,  such as Fl ood,  153 Wi s.  2d 428,  and 

St at e ex r el .  Fl i nt  Bui l di ng Co.  v.  Boar d of  Revi ew,  126 Wi s.  2d 

152,  160- 61,  376 N. W. 2d 364 ( Ct .  App.  1985) ,  whi ch addr ess t he 

consi der at i on assessor s must  pay t o unusual  f i nanci ng t er ms,  as 

di st i ngui shed f r om act ual  pr oper t y val ue;  ( 3)  t hei r  f ai l ur e t o 
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r ecogni ze t he r ul e t hat  i t  i s  er r oneous t o r el y sol el y on t he 

i ncome appr oach i n a pr oper t y assessment ,  and t hat  i t  i s  al so 

bad pol i cy t o do so i n t he manner  t he Ci t y assessor  di d i n t hi s 

case,  i n ef f ect  t axi ng busi ness ef f or t s i nst ead of  pr oper t y.  

B 

¶35 The par t i es debat e whet her  t he l ower  cour t s i mpr oper l y 

f ai l ed t o appl y t he pr oper  appr ai sal  met hodol ogy set  f or t h by 

t he Pr oper t y Assessment  Manual .   As we have descr i bed,  bot h 

par t i es f ocused on t he i ncome appr oach i n t hei r  assessment s and 

i n t hei r  br i ef i ng.   Consequent l y,  al t hough t he Manual  descr i bes 

bot h t he i ncome and cost  appr oaches as bei ng t he best  met hods of  

assessi ng l ar ge r et ai l  pr oper t y absent  compar abl e pr oper t y dat a,  

we conf i ne t he r emai nder  of  t he anal ysi s t o t he nar r ow di sput e 

of  t he appr opr i at e i ncome appr oach met hodol ogy t o be used i n 

t hi s case.   

1 

¶36 Wal gr eens mai nt ai ns t hat  t he l ower  cour t s er r oneousl y 

f ai l ed t o appl y t he Pr oper t y Assessment  Manual ,  whi ch must  be 

f ol l owed absent  a conf l i c t  bet ween t he Manual  and st at ut or y 

r equi r ement s.   The Ci t y r esponds t hat  such a conf l i c t  exi st s,  

wi t h t he Manual  cont r adi ct i ng bot h st at ut or y and case l aw i n 

Wi sconsi n.   We di sagr ee t hat  t her e i s such a conf l i c t  j ust i f y i ng 

t he Ci t y assessor s '  and t he l ower  cour t s '  r ef usal  t o f ol l ow t he 

Manual ' s gener al  r equi r ement  t hat  mar ket  r at her  t han cont r act  

r at es det er mi ne t he val ue of  l eased pr oper t i es under  t he i ncome 

appr oach.   
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¶37 The cases upon whi ch t he Ci t y  r el i es t o i l l us t r at e 

such a conf l i c t  ar e t hose ci t ed i n t he l ower  cour t  deci s i ons—— 

Met r opol i t an Hol di ng,  Dar cel ,  and West  Bend.   However ,  each of  

t hese cases,  unl i ke t he pr esent  case,  i nvol ved pr oper t i es 

encumber ed by bel ow mar ket  r ent ,  whi ch i s a l i mi t ed except i on t o 

t he gener al  r ul e r ecogni zed by t he Pr oper t y Assessment  Manual  7-

4 t o 7- 5,  based on a pot ent i al  pur chaser ' s i nabi l i t y  t o obt ai n 

t he mar ket  r at e val ue of  pr oper t y due t o a l ease encumbr ance.   

See al so Pr oper t y Assessment  Manual  9- 12.   The common hol di ng of  

t hese cases,  exempt i ng such pr oper t i es f r om t he gener al  r ul e 

t hat  mar ket  r ent  and not  cont r act  r ent  i s t he pr oper  measur e of  

l eased pr oper t y  val ue,  does not  appl y t o cases i nvol v i ng 

pr oper t i es wi t h above mar ket  r ent .  

¶38 I n Met r opol i t an Hol di ng,  173 Wi s.  2d at  628- 31,  t hi s 

cour t  hel d t hat  wher e a f eder al l y f unded housi ng compl ex was 

encumber ed by Depar t ment  of  Housi ng and Ur ban Devel opment  

r est r i ct i ons,  i ncl udi ng l i mi t s on r ent ,  t ype of  t enant s,  and net  

pr of i t  per  uni t ,  act ual  r ent s r at her  t han mar ket  r ent s wer e t he 

pr oper  measur e of  an assessment .   Thi s case i s not  on poi nt  

because i t  was a publ i c housi ng case,  br i ngi ng Met r opol i t an 

Hol di ng wi t hi n t he ambi t  of  t he except i on expl i c i t l y  del i neat ed 

by t he l anguage of  t he Pr oper t y Assessment  Manual ' s r equi r ement  

t hat  assessor s must  val ue pr oper t y based on t he mar ket  r ent  

r at her  t han t he cont r act  r ent  l eased pr oper t y " unl ess val ui ng 

f eder al l y subsi di zed housi ng. "   Pr oper t y Assessment  Manual  7- 29.    

¶39 Al t hough Dar cel  and West  Bend di d not  i nvol ve f eder al  

housi ng,  t hei r  hol di ngs ar e al so i nappl i cabl e t o t he pr esent  
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case,  as t hey mer el y r ef l ect  t he Pr oper t y Assessment  Manual ' s 

except i on t o t he gener al  r ul e of  val ui ng l eased pr oper t y by f ai r  

mar ket  r at es f or  l eases wi t h r ent  t er ms under  t he mar ket  r at e.    

¶40 I n Dar cel ,  t hi s  cour t  hel d t hat  because t he bel ow-

mar ket  l eases i n t hat  case encumber ed t he mal l  pr oper t y,  t he 

r ecent  sal e pr i ce of  t he mal l  was t he best  evi dence of  i t s  val ue 

r at her  t han f ai r  mar ket  r ent s,  whi ch wer e no l onger  avai l abl e t o 

pur chaser s of  t hat  pr oper t y.   Dar cel ,  137 Wi s.  2d at  635- 36.   

Thi s cour t  added t he expl i c i t  di scl ai mer  i n Dar cel  t hat  " [ w] e do 

not  hol d t hat  act ual  r ent s wi l l  al ways cont r ol  an est i mat e of  

pr oper t y val ue, "  and i ssued a nar r ow r ul i ng t hat  an ar ms- l engt h 

sal e i s a pr ef er r ed met hod of  assessment  and " [ i ] f  an 

encumbr ance on t he subj ect  l and woul d equal l y subj ect  al l  

pot ent i al  buyer s t o t he same decr eased use or  r ent  of  t he 

pr oper t y,  and t he encumbr ance was ent er ed i nt o at  ar ms- l engt h 

f or  a f ai r  mar ket  pr i ce at  t he t i me i t  was ent er ed,  i t  shoul d be 

consi der ed t o l ower  t he f ul l  mar ket  pr i ce of  t he pr oper t y. "   I d.  

at  636,  640.   Unl i ke i n Dar cel ,  t he l eases i n t hi s case ar e 

above,  not  bel ow,  mar ket  r ent ,  and t he Ci t y i s  not  r equest i ng an 

assessment  based on such an ar ms- l engt h sal e,  r ender i ng bot h t he 

hol di ng and t he under l y i ng r at i onal e of  Dar cel  i nappl i cabl e t o 

t hi s case.    

¶41 The Ci t y ' s r el i ance on West  Bend i s s i mi l ar l y 

mi spl aced.   I n t hat  case,  t he cour t  of  appeal s  hel d t hat  t he 

val ue of  a mal l  encumber ed by l eases at  bel ow mar ket  r ent  shoul d 

not  be based on mar ket  r ent s.   West  Bend,  193 Wi s.  2d at  489.   

Accor di ng t o t he Ci t y,  t he cour t  of  appeal s i n West  Bend di d not  



No.  2006AP1859   

 

23 
 

det er mi ne t hat  t he cont r act  r ent s wer e bel ow mar ket  r ent s 

because i t  was i r r el evant  t o t he anal ysi s.   Rat her ,  t he cour t  i n 

West  Bend concl uded t hat  t he cont r ol l i ng f act or  was " t he r ent al  

payment s agr eed upon under  t he negot i at ed l ease t er ms. "   I d.    

¶42 However ,  t he cour t  of  appeal s i n West  Bend was car ef ul  

t o expl ai n t hat  t he l ease i n t hat  case was t o be t r eat ed l i ke 

t he l eases i n Dar cel  and Met r opol i t an Hol di ng,  i . e. ,  consi der ed 

as r ef l ect i ng t he val ue of  t he pr oper t i es mor e accur at el y t han 

mar ket  r at es,  because t he l eases i n al l  t hr ee cases f unct i oned 

as encumbr ances whi ch br ought  t he val ue bel ow t he mar ket  r at e.   

West  Bend,  193 Wi s.  2d at  488- 89 & n. 1.   The West  Bend cour t  

expl ai ned t hat  i n Dar cel ,  " [ i ] mpor t ant l y,  t he cour t  st at ed t hat  

i f  an encumbr ance,  such as a l ong- t er m l ease,  woul d subj ect  al l  

pot ent i al  buyer s t o t he same decr eased use or  r ent  of  t he 

pr oper t y and i t  was ent er ed i nt o at  ar m' s l engt h,  i t  shoul d be 

consi der ed t o l ower  t he f ul l  mar ket  pr i ce of  t he pr oper t y. "   I d.  

at  488- 89 ( c i t i ng Dar cel ,  137 Wi s.  2d at  636) ( emphasi s added) .   

The West  Bend cour t  was car ef ul  t o l i mi t  i t s  hol di ng t o cases 

i nvol v i ng pr oper t y encumber ed by a bundl e of  r i ght s i n t he f or m 

of  a l easehol d br i ngi ng t he mar ket  val ue of  t he speci f i c  

pr oper t y bel ow mar ket  r at es.   I d.   

¶43 Ther e i s no l anguage i n West  Bend suppor t i ng t he 

c i r cui t  cour t ' s  i nt er pr et at i on of  t hat  case as conveyi ng a 

r ecogni t i on by t he cour t  of  appeal s " t hat  t he Wi sconsi n Supr eme 

Cour t  has subst ant i al l y  changed t he assessment  pr ocedur e ( i . e. ,  

f r om t he Wi sconsi n Pr oper t y Assessment  Manual ' s pr ocedur e)  when 

any sor t  of  encumbr ance si gni f i cant l y al t er s t he val ue of  a 



No.  2006AP1859   

 

24 
 

pr oper t y. "   Not  onl y di d t he cour t  of  appeal s i n West  Bend not  

convey such r ecogni t i on but  t he c i r cui t  cour t ' s  st at ement  i s  

al so a mi si nt er pr et at i on of  what  t hi s cour t  has hel d i n r egar d 

t o pr oper t y assessment  i nvol v i ng encumbr ances.   Al t hough we have 

cer t ai nl y r ul ed t hat  an encumbr ance br i ngi ng t he r ent  bel ow 

mar ket  val ue must  be t r eat ed accor di ngl y,  as t he Pr oper t y 

Assessment  Manual  i t sel f  est abl i shes,  we have not ,  as t he 

c i r cui t  cour t  descr i bes,  hel d t hat  as a gener al  r ul e t he 

exi st ence of  any encumbr ance al t er i ng t he val ue of  t he l ease,  

whet her  i ncr easi ng or  decr easi ng i t ,  r equi r es devi at i ng f r om t he 

assessment  pr ocedur es set  f or t h i n t he Manual .   

¶44 The ci r cui t  cour t ' s  concl usi on i n t hi s case t hat  t he 

" bundl e of  r i ght s"  r ef er r ed t o i n West  Bend i ncl udes i nf l at ed 

r ent  payment s i s er r oneous.   Leases ar e encumbr ances upon a 

pr oper t y ' s bundl es of  r i ght s,  not  par t  of  t he bundl e i t sel f .   As 

t he Pr oper t y Assessment  Manual  expl ai ns:  

I n Sect i on 70. 03,  St at s. ,  t he def i ni t i ons of  r eal  
pr oper t y i ncl udes " al l  f i x t ur es and r i ght s and 
pr i v i l eges apper t ai ni ng t her et o. "   I n essence i t  i s  
t hese r i ght s and pr i v i l eges t hat  t he assessor  i s 
val ui ng.   These r i ght s ar e cal l ed t he bundl e of  r i ght s 
and consi st  of  use,  possessi on,  enj oyment ,  
di sposi t i on,  excl usi on,  or  t he r i ght  not  t o exer ci se 
any of  t hese r i ght s.  

I t  i s  possi bl e t o own al l  or  j ust  some of  t hese 
r i ght s.   The ext ent  of  owner shi p of  t hese r i ght s  wi l l  
det er mi ne what  ki nd of  est at e,  or  i nt er est ,  one has i n 
t he pr oper t y.  

I f  a per son owns al l  t he pr oper t y r i ght s,  t hey hol d a 
f ee s i mpl e i nt er est  ( or  est at e)  i n t he pr oper t y.   For  
exampl e,  par t i al  i nt er est s ( or  est at es)  i n r eal  est at e 
can be cr eat ed by l i mi t i ng t he f ul l  bundl e of  r i ght s 
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t hr ough l easi ng t he pr oper t y.   Par t i al  est at es i ncl ude 
l eased f ee and l easehol d est at es.  

Pr oper t y Assessment  Manual  7- 1 ( emphasi s added) .   Fur t her mor e,  

t he Manual  expl ai ns,  " [ a]  l easehol d est at e i s used t o t r ansf er  

t he r i ght s i n r eal t y f or  a l i mi t ed per i od of  t i me.   Leasehol d 

i nt er est  i s  t r ansf er r ed usi ng a l ease f or  a f i xed per i od i n 

exchange f or  a payment  of  r ent . "   I d.  7- 3.  

¶45 Rent  i s not  a r i ght  i n r eal t y;  i t  i s  what  i s  exchanged 

f or  an encumbr ance upon a r i ght  i n r eal t y.   As such,  a l ease i s 

not  par t  of  t he " bundl e of  r i ght s"  descr i bed by West  Bend,  but  

i s r at her  an encumbr ance r ender i ng an est at e a " par t i al  est at e"  

due t o t he f act  an owner  does not  have f ul l  access t o t he 

pr oper t y.   See Pr oper t y Assessment  Manual  7- 4,  7- 5,  9- 12.   I n 

cases such as West  Bend,  t he l essor  i s not  f ul l y  compensat ed by 

t he r ent  t er ms f or  t he encumbr ance a l ease cr eat es upon hi s or  

her  bundl e of  r i ght s.   I n cont r ast ,  a l essor  may be mor e t han 

f ul l y compensat ed f or  an encumbr ance t hr ough above mar ket  r ent  

i n cases such as t he pr esent  one,  but  t hat  does not  t r ansf or m 

t he l ease f r om an encumbr ance t o par t  of  t he " bundl e of  r i ght s"  

apper t ai ni ng t o a pr oper t y,  nor  does i t  t r ansf or m t he r ent  

payment s i nt o anyt hi ng mor e t han compensat i on f or  an 

encumbr ance.   Rat her ,  i t  may j ust  make t he pr oper t y owner  a wi se 

i nvest or .  

¶46 The l anguage of  West  Bend i s conf usi ng on t hi s poi nt ,  

as West  Bend appear s t o consi der  some l ease r i ght s and r ent al  

payment s t o f al l  wi t hi n t he meani ng of  " bundl e of  r i ght s, "  t he 

cour t  of  appeal s st at i ng t hat :  
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Wher e pr oper t y i s encumber ed by a bundl e of  r i ght s,  we 
must  appr ai se or  assess t he pr oper t y at  i t s  val ue 
usi ng t he cur r ent  val ue of  t hose bundl e of  r i ght s.   I n 
t hi s case,  we cannot  specul at e as t o what  t he l ease 
r i ght s mi ght  br i ng on t he mar ket ,  but  we must  accept  
t he r ent al  payment s agr eed upon under  t he negot i at ed 
l ease t er ms.   

 .  .  .  .  

I n t he pr esent  case,  t he f ul l  val ue of  t he pr oper t y,  
i ncl udi ng t he l easehol d,  whi ch i n t hi s case i s t r eat ed 
as an encumbr ance on t he pr oper t y,  was pr oper l y 
assessed at  what  coul d or di nar i l y  be obt ai ned at  
pr i vat e sal e.  

West  Bend,  193 Wi s.  2d at  489 ( c i t at i ons omi t t ed) ( emphasi s 

added) .   Even i f  we accept ed t hi s descr i pt i on of  r ent al  payment s 

as bei ng a " bundl e of  r i ght s"  i n some cases,  however ,  i t  i s  

cr i t i cal  t o keep i n mi nd t hat  West  Bend l i mi t s  such cases t o 

t hose i n whi ch t he l ease t er m " bundl e of  r i ght s"  act ual l y 

encumber  t he pr oper t y.   

¶47 I n t hi s case,  t he above mar ket  l ease t er ms enhance,  

r at her  t han encumber ,  t he wor t h of  a pr oper t y i n t he eyes of  a 

pot ent i al  pur chaser .   However ,  j ust  because r et ai l  pr oper t y may 

be i ncome- pr oduci ng does not  r ender  t he cont r act  benef i t s of  an 

above mar ket  l ease equal  t o a hi gher  pr oper t y val ue.   The 

Appr ai sal  of  Real  Est at e at  473.   Even l eases wi t h hi gher  l ease 

t er ms may st i l l  r esul t  i n pr obl ems out wei ghi ng i t s benef i t s t o 

t he pr oper t y owner ,  such as t he r i sk of  weak t enant s or  even 

f i nanci al l y capabl e t enant s who ar e l i t i gi ous and wi l l i ng t o 

i gnor e l ease t er ms or  br eak l eases.   As such,  " [ a]  l ease never  

i ncr eases t he mar ket  val ue of  r eal  pr oper t y r i ght s t o t he f ee 

si mpl e est at e. "   I d.  ( emphasi s added) .   
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¶48 Thi s i s a cr i t i cal  poi nt ,  and one di r ect l y r esponsi ve 

t o t he Ci t y ' s ar gument s t hat  because l eases r un wi t h t he l and,  

an above mar ket  r ent  necessar i l y  i ncr eases pr oper t y val ue.   The 

sur r oundi ng t ext  of  t hi s passage expl ai ns:    

Because a l easehol d or  a l eased f ee i s based upon 
cont r act  r i ght s,  t he appr ai ser  needs speci al  t r ai ni ng 
and exper i ence t o di f f er ent i at e bet ween what  i s 
gener al l y r epr esent at i ve of  t he mar ket  and ot her  
el ement s of  a cont r act  t hat  ar e not  t ypi cal  of  t he 
mar ket .   An under st andi ng of  r i sks associ at ed wi t h t he 
par t i es and t he l ease ar r angement  i s al so r equi r ed.   A 
l ease never  i ncr eases t he mar ket  val ue of  r eal  
pr oper t y r i ght s  t o t he f ee si mpl e est at e.   Any 
pot ent i al  val ue i ncr ement  i n excess of  a f ee s i mpl e 
est at e i s at t r i but abl e t o t he par t i cul ar  l ease 
cont r act ,  and even t hough t he r i ght s may l egal l y " r un 
wi t h t he l and, "  t hey const i t ut e cont r act  r at her  t han 
r eal  pr oper t y r i ght s.   Conver sel y,  det r i ment al  aspect s 
of  a l ease may r esul t  i n a s i t uat i on i n whi ch ei t her  
or  bot h of  t he par t i es t o t he l ease,  and t hei r  
cor r espondi ng val ue posi t i ons,  may be di mi ni shed.  

I d.  ( emphasi s added) .   

¶49 The Pr oper t y Assessment  Manual ' s s i mi l ar  expl anat i ons 

t hat  al l  t he i nf or mat i on needed f or  an i ncome appr oach 

assessment  can be f ound i n t he mar ket pl ace,  and t hat  t he mar ket  

r at e det er mi nes an i ncome appr oach assessment  unl ess an owner  

coul d not  obt ai n at  l east  t he mar ket  r at e at  a pr i vat e sal e,  ar e 

consi st ent  wi t h Wi s.  St at .  § 70. 32( 1)  and wi t h Dar cel ,  

Met r opol i t an Hol di ng,  and West  Bend.   Ther e i s no l anguage i n 

Dar cel ,  Met r opol i t an Hol di ng,  and West  Bend i ndi cat i ng t hat  i n 

addi t i on t o t her e bei ng an except i on f or  bel ow mar ket  l ease 

r at es t o t he gener al  r ul e r equi r i ng mar ket  r ent s t o gui de i ncome 

appr oach appr ai sal s,  t her e i s a r eci pr ocal  except i on r equi r i ng 
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above mar ket  l ease r at es t o be subst i t ut ed f or  t he mar ket  r at e 

as wel l .   To t he cont r ar y,  as t hi s cour t  expl ai ned i n Dar cel ,  

t he hol di ng i n t hose cases was nar r ow,  l i mi t ed by t he deci s i on' s 

f ocus on encumbr ances l ower i ng t he pr oper t y val ue and i t s 

expr ess di scl ai mer  t hat  " [ w] e do not  hol d t hat  act ual  r ent s wi l l  

al ways cont r ol  an est i mat e of  pr oper t y val ue .  .  .  . "   Dar cel ,  

137 Wi s.  2d at  640.  

¶50 Wi sconsi n St at .  § 70. 32( 1)  r equi r es t hat  " [ r ] eal  

pr oper t y shal l  be val ued by t he assessor  i n t he manner  speci f i ed 

i n t he Wi sconsi n pr oper t y assessment  manual  .  .  .  . "   I t  i s  

t r ue,  as t he Ci t y poi nt s out ,  t hat  Met r opol i t an Hol di ng hel d 

t hat  an except i on t o t he gener al  r ul e r equi r i ng compl i ance wi t h 

t he Pr oper t y Assessment  Manual  may exi st  when t he met hod of  

assessment  t he Manual  suggest s woul d v i ol at e Wi s.  § 70. 32( 1) .   

Met r opol i t an Hol di ng,  173 Wi s.  2d at  633.   However ,  t her e i s no 

such conf l i c t  i n t hi s case.    

¶51 The Pr oper t y Assessment  Manual  descr i bes a mai n r ul e 

r equi r i ng i ncome appr oach eval uat i ons t o be based on mar ket ,  not  

cont r act  r at es,  al ong wi t h an except i on t o t hat  r ul e f or  bel ow-

mar ket  l ease cont r act s.   See Pr oper t y Assessment  Manual  7- 4,  7-

5,  9- 12.   To var yi ng ext ent s and i n s l i ght l y di f f er ent  cont ext s 

( but  al l  i nvol v i ng bel ow- mar ket  l ease cont r act s) ,  Dar cel ,  

Met r opol i t an Hol di ng,  and West  Bend al l  i l l ust r at e t he except i on 

t o t hat  mai n r ul e,  wi t hout  under mi ni ng or  conf l i c t i ng wi t h t he 

mai n r ul e i t sel f .    

¶52 The l ogi c under l y i ng t he except i on f or  bel ow mar ket  

r ent s i s t hat  t he l i mi t ed abi l i t y  of  owner s t o pur chase pr oper t y 
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at  mar ket  val ue i n some cases shoul d be accommodat ed,  r at her  

t han t axi ng pr oper t y at  a r at e owner s cannot  af f or d,  because 

t hey woul d not  be abl e t o r ecei ve t he mar ket  val ue- based 

assessment  amount  at  a sal e.   See Met r opol i t an Hol di ng,  173 Wi s.  

2d at  631- 32;  West  Bend,  193 Wi s.  2d at  486- 91.   The Wal gr eens 

appr ai sal s i n t hi s case i l l ust r at e addi t i onal  pol i c i es 

under l y i ng an i ncome appr oach based on mar ket  r ent  r at her  t han 

act ual  i ncome f r om t he Wal gr eens l eases:  

f r eest andi ng dr ug st or es ar e t ypi cal l y devel oped on a 
bui l d- t o- sui t  basi s bet ween a devel oper ,  act i ng as t he 
l andl or d,  and t he pl anned t enant .   I n t hese i nst ances,  
t he devel oper  i s r esponsi bl e t o const r uct  t he pr emi ses 
t o t he speci f i cat i ons pr ovi ded by t he t enant .   
Const r uct i on cost s of t en i ncl ude a hi gher  t han aver age 
ent r epr eneur i al  pr of i t  t o guar ant ee agai nst  cost  
over r uns and t i me del ays.   Subsequent l y,  t he r ent al  
r at e i s an amor t i zat i on over  t he l ease t er m of  t he 
expenses i ncur r ed t o const r uct  t he t enant - speci f i c  
i mpr ovement .  

These l ong- t er m bui l d- t o- sui t  l eases t ypi cal l y do not  
al l ocat e any mar ket i ng or  l easi ng expenses.   Al so,  
vacancy r at es ar e l i kel y under st at ed because t hese 
si ngl e- t enant  pr oper t i es r equi r e a l onger  l easi ng 
per i od t o f i nd a sui t abl e t enant .  .  .  .   By f act or i ng 
i n t hese associ at ed cost s t he r esul t i ng r at e i s  most  
of t en wel l  above t he open mar ket  r at e commanded by 
ot her  s i mi l ar  r et ai l  pr oper t i es i n t he same ar ea.  

The appr ai sal s concl ude:  " Si mi l ar  t o a sal e- l easeback 

t r ansact i on,  a bui l d- t o- sui t  l ease i s r eal l y a f i nanci ng t ool  

used by compani es t o keep capi t al  avai l abl e f or  ot her  cor e 

busi ness pur poses.   As such,  we wi l l  est i mat e a mar ket  r ent  f or  

t he subj ect  bui l di ng r at her  t han r el y on t he cur r ent  cont r act  

r ent . "   
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¶53 Ther e i s no conf l i c t  bet ween Wal gr eens'  appr ai sal s,  

t he r el evant  st at ut es and case l aw,  and t he Pr oper t y Assessment  

Manual ' s t ext .   We agr ee wi t h Wal gr eens t hat  t he c i r cui t  cour t  

er r ed i n f ai l i ng t o appl y t he gener al  r ul e descr i bed i n t he 

Manual  r equi r i ng i ncome appr oach assessment s t o base val uat i ons 

on mar ket  r at es r at her  t han cont r act  r at es,  wi t h an except i on i n 

cases i n whi ch encumbr ances l ower  t he pr oper t y val ue bel ow 

mar ket  r at e.    

2 

¶54 Wal gr eens f ur t her  ar gues t hat  af f i r mi ng t he ci r cui t  

cour t ' s  deci s i on coul d r esul t  i n i mper mi ssi bl e r el i ance on 

ext r i nsi c f i nanci al  ar r angement s i n assessment s.   Rel y i ng on 

Fl ood and Fl i nt ,  Wal gr eens ar gues t hat  ar t i f i c i al l y  i ncr eased 

sal es pr i ces caused by unusual  f i nanci ng ar r angement s may not  be 

used i n pr oper t y assessment s.   Acknowl edgi ng t hat  t he f act s of  

Fl ood and Fl i nt  ar e di st i ngui shabl e f r om t hose i n t he pr esent  

case because of  t he sal es and compar abl e pr oper t i es i nvol ved i n 

t hose cases,  Wal gr eens mai nt ai ns t hat  t he under l y i ng pr i nci pl e 

i s t he same:   a r eal  pr oper t y assessment  shoul d not  be based on 

f act or s such as unusual  f i nanci ng or  above mar ket  r ent  t hat  ar e 

not  nor mal  condi t i ons of  sal e r ef l ect ed i n t he val ue of  a f ee 

s i mpl e pr oper t y i nt er est .   

¶55 We agr ee.   I n Fl ood,  t hi s cour t  hel d t hat  Wi s.  St at .  

§ 70. 32( 1)  " pr oscr i bes assessi ng r eal  pr oper t y  i n excess of  

mar ket  val ue. "   Fl ood,  153 Wi s.  2d at  431.   Al t hough t he 

assessment  i n t hat  case was based on a sal e as opposed t o a 

l ease,  t he t er ms of  t he sal e i n t hat  case,  l i ke t he t er ms of  t he 
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l ease i n t he pr esent  case,  i ncl uded f i nanc i ng t er ms t hat  

el evat ed t he pr i ce of  t he pr oper t y above f ai r  mar ket  val ue.   I d.  

at  430- 37.   Thi s cour t  not ed t hat  when basi ng a val uat i on on a 

sal e of  t he subj ect  pr oper t y,  t he Manual  advi ses assessor s t o 

exami ne f i nanci ng t er ms and t o det er mi ne whet her  t he sal e pr i ce 

accur at el y r ef l ect s t he mar ket  val ue of  r eal  pr oper t y.   I d.  at  

438- 39.   Thi s cour t  f ur t her  not ed t hat  i t s appr oach was si mi l ar  

wi t h t hat  i n Fl i nt ,  wher e t he cour t  of  appeal s hel d t hat  i n a 

compar abl e pr oper t y assessment ,  t he ef f ect  of  cr eat i ve f i nanci ng 

ar r angement s upon t he sal e pr i ce of  compar abl e pr oper t y must  be 

consi der ed t o est abl i sh t he f ul l  val ue of  t hat  pr oper t y.   Fl ood,  

153 Wi s.  2d at  440 ( c i t i ng Fl i nt ,  126 Wi s.  2d at  160) .   

¶56 Thi s cour t  deemed i t  i nsi gni f i cant  t hat  Fl ood was a 

case i nvol v i ng an assessment  based on t he act ual  sal e of  t he 

subj ect  pr oper t y and Fl i nt  was a case i nvol v i ng an assessment  of  

compar abl e sal es;  ei t her  way,  such cr eat i ve f i nanci ng 

ar r angement s must  be consi der ed and di st i ngui shed f r om pr oper t y  

val ue t hr ough a cash equi val ency adj ust ment .   Fl ood,  153 Wi s.  2d 

at  440.   Fl ood expl ai ned t hat  t hi s appr oach i s consi st ent  wi t h 

Dar cel  because Dar cel  r ecogni zed t hat  assessor s must  consi der  

al l  r el evant  f act or s when det er mi ni ng f ul l  val ue.   Fl ood,  153 

Wi s.  2d at  440- 41.   These cases est abl i sh t hat  uni que f i nanci ng 

ar r angement s ar e not  par t  of  t he or di nar y condi t i ons i n t he 

mar ket  est abl i shi ng " f ul l  val ue"  wi t hi n t he meani ng of  Wi s.  

St at .  § 70. 32( 1) .  

¶57 Appl y i ng t he same pr i nci pl es t o t hi s case,  we concl ude 

t hat  t ax assessor s must  r ef r ai n f r om i ncl udi ng cr eat i ve 
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f i nanci ng ar r angement s under  a speci f i c  pr oper t y ' s l ease i n 

t hei r  val uat i ons of  t hat  pr oper t y.   I n est abl i shi ng t hat  Wi s.  

St at .  § 70. 32( 1)  r equi r es a cour t  t o consi der  whet her  and how 

unusual  f i nanci ng af f ect s a pr oper t y ' s mar ket  val ue i n a sal e,  

t he Fl ood deci s i on br ought  t hi s st at e i n l i ne wi t h ot her  

j ur i sdi ct i ons t hat  have hel d t hat  l eases may never  be assessed 

as i ncr easi ng t he f ee si mpl e mar ket  val ue of  r eal  pr oper t y.   

Fl ood,  153 Wi s.  2d at  440- 42.   See The Appr ai sal  of  Real  Est at e 

at  473.   The Appr ai sal  of  Real  Est at e f ur t her  expl ai ns t hat  a 

f i nanci ng l ease may not  pr ovi de a r el i abl e i ndi cat i on of  mar ket  

r ent ;  r ent s of  compar abl e pr oper t i es ar e bet t er  i ndi c i a " once 

t hey have been r educed t o t he same uni t  basi s  appl i ed t o t he 

subj ect  pr oper t y. "   I d.  at  500.   

¶58 The Pr oper t y Assessment  Manual  expl ai ns t hat  " [ a] l l  of  

t he i nf or mat i on needed f or  t he i ncome appr oach i s ei t her  

obt ai ned or  ver i f i ed by what  t he assessor  f i nds i n t he 

mar ket pl ace. "   Pr oper t y Assessment  Manual  9- 11.   Thi s gener al  

r ul e i s consi st ent  wi t h Wi s.  St at .  § 70. 32( 1) ' s r equi r ement  t hat  

t he f ul l  val ue must  be assessed i n t er ms of  " or di nar y"  

condi t i ons of  sal e.   The l anguage of  Wi s.  St at .  § 70. 32( 1) ' s 

r equi r ement  t hat  pr oper t y be assessed at  " f ul l  val ue"  must  be 

r ead i n t he f ul l  cont ext  of  subsect i on ( 1) ,  whi ch r equi r es r eal  

pr oper t y t o be assessed " i n t he manner  speci f i ed i n t he 

[ Pr oper t y Assessment  Manual ]  pr ovi ded under  s.  73. 03( 2a)  f r om 

act ual  v i ew or  f r om t he best  i nf or mat i on t hat  t he assessor  can 

pr act i cabl y obt ai n,  at  t he f ul l  val ue whi ch coul d or di nar i l y  be 

obt ai ned t her ef or  at  pr i vat e sal e"  ( emphasi s added) ,  and i n 
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t er ms of  t he except i on t o t he gener al  r ul e f or  l ease f ee val ues 

bel ow mar ket  r at es t hat  we have al r eady di scussed.   

¶59 The Pr oper t y Assessment  Manual  s i mi l ar l y descr i bes 

mar ket  val ue i n t er ms of  t he pr i ce a pr oper t y wi l l  br i ng i n an 

open and compet i t i ve mar ket  under  al l  condi t i ons r equi s i t e t o a 

f ai r  sal e,  wi t h t he buyer  and sel l er  act i ng pr udent l y,  

knowl edgeabl y,  and assumi ng t he pr i ce i s not  af f ect ed by " undue 

st i mul us, "  under  condi t i ons i ncl udi ng payment  f or  t he pr oper t y 

" t ypi cal  of  nor mal  f i nanci ng and payment  ar r angement s pr eval ent  

i n t he mar ket  f or  t he t ype of  pr oper t y i nvol ved. "   Pr oper t y 

Assessment  Manual  7- 4 ( emphasi s added) .  

¶60 Thus,  t he val uat i on met hodol ogy descr i bed by t he t ext  

of  Wi s.  St at .  § 70. 32( 1)  and by t he Pr oper t y Assessment  Manual  

al i ke r ef l ect  t he obj ect i ve " or di nar y val uat i on"  st andar d 

r ef l ect ed by a mar ket  val ue appr oach,  not  a st andar d t hat  woul d 

al l ow ever y assessment  t o f l uct uat e dr amat i cal l y dependi ng on 

unusual  f i nanci ng t er ms i n a l ease.   Bar r i ng ot her  encumbr ances 

br i ngi ng a pr oper t y bel ow t he f ai r  mar ket  val ue i n a case such 

as t hi s,  i t  i s  t he mar ket  val ue and not  t he above mar ket  

cont r act  r ent s t hat  must  be t he val ue sour ce i n i ncome appr oach 

r eal  pr oper t y assessment s of  l eased pr oper t y.    

¶61 I n t hi s case,  a t r ansf er  of  l ease t er ms t hat  

i ncor por at es r ei mbur sement  of  a devel oper ' s cost s at  an 

amor t i zed r at e over  a l ong per i od t hr ough f avor abl e f i nanci ng,  

r esul t i ng i n above mar ket  r ent  r at es,  i s  not  an " or di nar y"  

condi t i on of  sal e,  see Wi s.  St at .  § 70. 32( 1) ,  nor  i s i t  

r ef l ect i ve of  condi t i ons " t ypi cal  of  nor mal  f i nanci ng and 
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payment  ar r angement s pr eval ent  i n t he mar ket . "   See Pr oper t y  

Assessment  Manual  7- 4.    

¶62 Ar gui ng t hat  Fl ood and Fl i nt  ar e di st i ngui shabl e as 

cases i nvol v i ng sal es- based assessment s,  t he Ci t y of f er s t hat  

mor e appl i cabl e cases ar e t hose i n whi ch Wi sconsi n cour t s have 

hel d t hat  under  t he i ncome appr oach,  a pr oper t y ' s busi ness val ue 

or  i ncome- pr oduci ng capaci t y t hat  i s  " i next r i cabl y i nt er t wi ned"  

wi t h t he pr oper t y may be consi der ed among t hose " r i ght s and 

pr i v i l eges"  apper t ai ni ng t o t he pr oper t y under  Wi s.  St at .  

§ 70. 32( 1)  and consequent l y assessed as par t  of  i t s  val ue.   See 

ABKA Lt d.  P' shi p v.  Bd.  of  Revi ew,  231 Wi s.  2d 328,  344,  603 

N. W. 2d 217 ( 1999) ;  Wast e Mgmt .  v.  Bd.  of  Revi ew,  184 Wi s.  2d 

541,  563,  516 N. W. 2d 695 ( 1994) ;  St at e ex r el .  N/ S Assocs.  v.  

Bd.  of  Revi ew,  164 Wi s.  2d 31,  55,  473 N. W. 2d 554 ( Ct .  App.  

1991) .   Speci f i cal l y,  t he Ci t y ar gues t hat  because t he i ncome 

appr oach " necessar i l y  encompasses t he quest i on of  whet her  t he 

l ease val ue i s i next r i cabl [ y]  i nt er t wi ned wi t h t he l and, "  i n t he 

pr esent  case,  because Wal gr eens'  l eases r un wi t h t he l and,  t hat  

l ease i ncome i s " i next r i cabl y i nt er t wi ned"  wi t h t he l and and i s  

subj ect  t o val uat i on.    

¶63 The Ci t y f ai l s  t o t ake i nt o account  t he speci f i c 

l i mi t at i ons t hat  t hi s cour t  pl aced on t he " i next r i cabl y 

i nt er t wi ned"  l i ne of  cases i n Adams.   I n t hat  case,  we 

di st i ngui shed and r ecogni zed t he l i mi t at i ons of  ABKA,  Wast e 

Management ,  and N/ S Associ at es:  

A r evi ew of  t he cases l eadi ng up t o ABKA 
demonst r at es t hat  i ncl usi on of  busi ness val ue i n a 
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pr oper t y assessment  shoul d be t he except i on,  not  t he 
nor m.   See ABKA,  231 Wi s.  2d at  344 ( caut i oni ng t hat  
f or  i ncome t o be i ncl uded i n an assessment  i t  must  be 
at t r i but abl e pr i mar i l y t o t he nat ur e of  t he pr oper t y) ;  
Wast e Mgmt . ,  184 Wi s.  2d at  565 ( i ncl usi on of  busi ness 
val ue " per mi ssi bl e onl y i n ver y l i mi t ed c i r cumst ances 
under  § 70. 32( 1) " ) .   Onl y busi ness val ue r el at ed 
" pr i mar i l y t o t he nat ur e of "  t he pr oper t y may be 
i ncl uded;  busi ness val ue at t r i but abl e t o anot her  
sour ce must  be excl uded f r om r eal  pr oper t y 
assessment s.   ABKA,  231 Wi s.  2d at  344;  Wast e Mgmt . ,  
184 Wi s.  2d at  566,  570 ( r equi r i ng i ncome at t r i but abl e 
t o l abor  and ski l l  t o be f act or ed out ) .  

I n ABKA,  Wast e Management ,  and N/ S Associ at es,  
t he cour t s conf r ont ed t he quest i on whet her  busi ness 
val ue was at t r i but abl e pr i mar i l y t o t he under l y i ng 
r eal  est at e or  t o t he busi ness ski l l  and acumen of  t he 
pr oper t y owner .   I n al l  t hr ee cases,  t he cour t s 
det er mi ned t he val ue was at t r i but abl e t o t he 
under l y i ng r eal  est at e.   I nt egr al  t o t he anal ys i s i n 
t hese cases was t he concl usi on t hat  t he i ncome 
apper t ai ned t o t he r eal  pr oper t y under  Wi s.  St at .  
§ 70. 03,  and t her ef or e,  was a pr oper  el ement  t o 
i ncl ude i n t he r eal  est at e assessment  under  Wi s.  St at .  
§ 70. 32( 1) .   See ABKA,  231 Wi s.  2d at  344;  N/ S 
Assocs. ,  164 Wi s.  2d at  55.  

The concl usi ons i n t hese cases depend upon t he 
def i ni t i on of  r eal  pr oper t y i n Wi s.  St at .  § 70. 03,  
whi ch i ncl udes " al l  bui l di ngs and i mpr ovement s 
t her eon,  and al l  f i x t ur es and r i ght s and pr i v i l eges 
apper t ai ni ng t her et o[ . ] "   ( Emphasi s added. )   Thus,  i n 
ABKA t he management  i ncome der i ved f r om adj acent  r eal  
est at e coul d be i ncl uded i n t he assessment  because t he 
physi cal  pr oxi mi t y and i nt er dependency of  t he r eal  
est at e meant  t he i ncome was a pr i v i l ege apper t ai ni ng 
t o t he subj ect  r eal  est at e,  r at her  t han t he pr oduct  of  
t he owner ' s ski l l  and busi ness acumen.   Li kewi se,  i n 
Wast e Management ,  t he r i ght  t o gener at e i ncome f r om 
t he l andf i l l  apper t ai ned t o t he nat ur e of  t he r eal  
est at e r at her  t han t he l abor  and ski l l  of  t he owner .   
Fi nal l y,  i n N/ S Associ at es t he r i ght  t o r ecei ve r ent al  
i ncome apper t ai ned t o t he nat ur e and l ocat i on of  t he 
mal l  r at her  t han t o t he uni que qual i t i es of  t he mal l ' s  
owner shi p.  
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Adams,  294 Wi s.  2d 441,  ¶¶80- 82.   Thi s  " i next r i cabl y 

i nt er t wi ned"  quest i on i s not ,  as t he Ci t y descr i bes,  a necessar y 

quest i on under  t he i ncome appr oach,  but  i s r at her  a nar r ow 

except i on t o t he gener al  r ul e t hat  busi ness val ue shoul d not  be 

i ncl uded i n r eal  est at e assessment s.   I d. ,  ¶80;  Wast e Mgmt . ,  184 

Wi s.  2d at  565.   Fur t her mor e,  t he Ci t y has not  est abl i shed,  as 

r equi r ed f or  t he " i next r i cabl y i nt er t wi ned"  pr i nci pl e t o appl y,  

t hat  al l  of  t he val ue i t  assi gned t o Wal gr eens'  r et ai l  

pr oper t i es r el at ed " pr i mar i l y  t o t he nat ur e of "  t he r eal  

pr oper t y i t sel f ,  as opposed t o bei ng at t r i but abl e t o t he l abor ,  

ski l l ,  or  busi ness acumen of  t he devel oper ,  Wal gr eens,  or  ot her  

f act or s.   Adams,  294 Wi s.  2d 441,  ¶¶80- 82.   Addi t i onal l y,  

because of  t he gener al  r ul e r equi r i ng st r i ct  const r uct i on of  

t axat i on st at ut es,  st at ut or y l anguage aut hor i z i ng t he t axat i on 

of  r eal  pr oper t y does not  consequent l y ext end t o aut hor i ze 

t axat i on of  ot her  subj ect s,  such as pr i v i l eges.   The Law of  

Muni ci pal  Cor por at i ons § 44. 41. 10.   

 ¶64 As t he Ci t y i t sel f  has f r equent l y emphasi zed i n t hi s 

case,  " an assessor  must  have t he abi l i t y  t o di scount ,  even 

di sr egar d,  f act or s t hat  do not  r eal l y bear  on t he val ue of  a 

pr oper t y. "   Adams,  294 Wi s.  2d 441,  ¶53.   I n cases i nvol v i ng 

l ease t er ms t hat  r ef l ect  not  j ust  pr oper t y val ue but  al so 

unusual  f i nanci ng and busi ness ar r angement s t hat  do not  r eal l y  

bear  on t he val ue of  t he pr oper t y,  t her ef or e,  Adams i s i n accor d 

wi t h Fl ood and Fl i nt  i n r equi r i ng assessor s t o di sr egar d such 

f act or s,  whi ch shoul d not  be consi der ed " i next r i cabl y 

i nt er t wi ned"  wi t h t he l and.   
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¶65 I f  we wer e t o expand t he l aw i n t he di r ect i on t he Ci t y 

r equest s,  pr oper t y assessment s woul d i n essence become busi ness 

val ue assessment s,  wi t h assessor s i mpr oper l y equat i ng f i nanci al  

ar r angement s wi t h pr oper t y val ue.   Thi s i s i n cont r avent i on of  

t he gener al  pr i nci pl e t hat  r eal  pr oper t y assessment s shoul d not  

be based on busi ness val ue.   Wast e Mgmt . ,  184 Wi s.  2d at  565.   

Rat her ,  t he val uat i on of  t he f ai r  mar ket  val ue of  pr oper t y f or  

pur poses of  pr oper t y t axes i s by i t s nat ur e di f f er ent  f r om 

busi ness,  or  i ncome t ax assessment .   " [ A] n assessor ' s t ask i s t o 

val ue t he r eal  est at e,  not  t he busi ness concer n whi ch may be 

usi ng t he pr oper t y. "   I d.   

¶66 Her e,  Wal gr eens'  l eases cont ai n cont r act  r i ght s t hat  

ar e not  i next r i cabl y i nt er t wi ned wi t h t he bundl e of  pr oper t y 

r i ght s or di nar i l y  consi der ed at  a pr oper t y sal e.   Such cont r act  

r i ght s——i ncl udi ng compensat i on t o t he devel oper  f or  al l  such 

f i nanci ng,  l and acqui s i t i on,  const r uct i on,  devel opment  and 

f i nanci ng cost s,  t oget her  wi t h a pr of i t  mar gi n——ar e not  di r ect l y  

r ef l ect i ve of  pr oper t y val ue ( al t hough conf usi ngl y l abel ed 

" r ent " )  and ar e sever abl e f r om t he r i ght s or  pr i v i l eges 

" apper t ai ni ng"  t o r eal  est at e as descr i bed i n Wi s.  St at .  
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§ 70. 03' s def i ni t i on of  " r eal  pr oper t y. " 10  See Adams,  294 Wi s.  

2d 441,  ¶¶80- 82;  Fl ood,  153 Wi s.  2d at  440- 42,  Fl i nt ,  126 Wi s.  

2d at  160- 61.  

¶67 The Ci t y ' s assessor ,  S.  St even Vi t al e,  t est i f i ed t hat  

hi s i ncome appr oach met hodol ogy i nvol ved r evi ewi ng and anal yzi ng 

compar abl e r et ai l  r ent al s t o det er mi ne t he mar ket  r ent  f or  

                                                 
10 I n t hi s case,  Wal gr eens'  appr ai ser  pr ovi ded evi dence t he 

ci r cui t  cour t  coul d have consi der ed i n an anal ysi s i sol at i ng t he 
l ease t er ms cor r espondi ng wi t h mar ket  val ue f r om t he cr eat i ve 
busi ness and f i nanci ng t er ms.   For  exampl e,  Tr i al  Exhi bi t  No.  5,  
l abel ed " r ent  anal ysi s, "  i t emi zed t he sour ce of  est i mat ed val ues 
or  cost s cor r espondi ng wi t h r ent  payment s.   Such i t ems i ncl uded 
cost s of  t he devel oper ,  i ncl udi ng t he cost  of  pur chasi ng t he 
l and,  a bui l di ng cost ,  s i t e i mpr ovement  cost s,  ar chi t ect ur al  and 
engi neer i ng f ees,  l egal  f ees,  l oans and ot her  mi scel l aneous 
f ees,  and i nt er i m f i nanci ng.   Wal gr eens'  r epr esent at i ve,  John 
Mur phy,  t est i f i ed t hat  i t  i s  t he devel oper ,  not  Wal gr eens,  who 
f i nances t he demol i t i on,  devel opment  and const r uct i on of  
Wal gr eens'  st or es,  wi t h Wal gr eens r ei mbur si ng t he devel oper  f or  
such f i nanci ng as par t  of  i t s  l ease t er ms.   I n addi t i on,  t he 
Pr oper t y Assessment  Manual ,  pr ovi des f or ms f or  commer ci al  
l andl or ds and t enant s t o i t emi ze pr oper t y expenses ei t her  
i ncor por at ed by l ease t er ms or  ext r i nsi c t o t he l ease,  such as a 
suppl ement al  l ease quest i onnai r e t hat  asks what  t he l ease cover s 
and pr ovi des oppor t uni t i es f or  t he l essor  or  l essee t o el abor at e 
what  par t  of  t he l ease t er ms cor r espond wi t h somet hi ng ot her  
t han " l and"  or  " l and and bui l di ng"  and t o l i s t  ot her  expenses 
i ncor por at ed by t he l ease t er ms.   Pr oper t y Assessment  Manual  ch.  
9 f or ms 1- 3.   However ,  t he need t o anal yze such f act or s i n t he 
Wal gr eens'  l eases i s not  t he same i n t hi s case as i n Fl ood and 
St at e ex r el .  Fl i nt  Bui l di ng Co.  v.  Boar d of  Revi ew,  126 Wi s.  2d 
152,  376 N. W. 2d 364 ( Ct .  App.  1985) ,  i n t hat  " [ a] l l  of  t he 
i nf or mat i on needed f or  t he i ncome appr oach i s ei t her  obt ai ned or  
ver i f i ed by what  t he assessor  f i nds i n t he mar ket pl ace. "   
Pr oper t y Assessment  Manual  9- 11.    
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Wal gr eens'  pr oper t i es. 11  Vi t al e f ur t her  t est i f i ed t hat  t he 

appr ai sal s wer e conduct ed accor di ng t o t he l anguage of  t he 

Pr oper t y Assessment  Manual ,  whi ch r equi r es t hat  " [ w] hen appl y i ng 

t he i ncome appr oach,  t he assessor  must  use t he mar ket  r ent ,  not  

t he cont r act  r ent ,  of  t he pr oper t y"  and " [ t ] o val ue t he f ee 

si mpl e i nt er est  of  a pr oper t y,  mar ket  r ent  r at her  t han t he 

act ual  or  cont r act  r ent  i s t o be used i n est i mat i ng pot ent i al  

gr oss i ncome. "   Pr oper t y Assessment  Manual  7- 29,  9- 12.  

¶68 When asked t o account  f or  t he di f f er ence bet ween t he 

hi gh l eased f ee val ue assessed by t he Ci t y and t he l ower  f ee 

s i mpl e val ue i n hi s assessment ,  Vi t al e expl ai ned t hat  t he Ci t y 

may have accur at el y measur ed what  a pr oper t y woul d sel l  f or ,  but  

t hat  hi s cal cul at i on was of  t he f ee s i mpl e val ue of  t he 

pr oper t y,  whi ch i s necessar i l y  l ower  t han what  i t  sel l s f or  

because t he t ot al  val ue of  a Wal gr eens pr oper t y  i s a hybr i d of  

an i nvest ment  commodi t y and a f ee s i mpl e pr oper t y.   Vi t al e 

descr i bed a Wal gr eens l ease as anal ogous t o a cor por at e bond 

                                                 
11 Vi t al e al so expl ai ned t hat  hi s assessment s subt r act ed 

f r om t he ef f ect i ve gr oss i ncome of  t he pr oper t i es '  oper at i ng 
expenses,  i ncl udi ng i n a " St abi l i zed Oper at i ng St at ement "  a 
mar ket - der i ved vacancy and col l ect i on l oss f act or ,  oper at i ng 
expenses,  admi ni st r at i ve,  l egal ,  and account i ng expenses,  and 
r epl acement  cost s,  t o ar r i ve at  a net  oper at i ng i ncome.   Vi t al e 
t hen appl i ed a di r ect  capi t al i zat i on met hod,  whi ch he descr i bed 
as " di v i di ng t he pr oj ect ed net  oper at i ng i ncome by an over al l  
r at e of  r et ur n t o ar r i ve at  a mar ket  val ue i ndi cat i on v i a t he 
i ncome appr oach, "  wi t h t he Wal gr eens pr oper t i es '  capi t al i zat i on 
r at e der i ved by di v i di ng t he net  i ncome of  t he pr oper t y,  
descr i bed above,  by t he sal es pr i ce.   Vi t al e expl ai ned t hat  wi t h 
f l uct uat i ons i n t he mar ket ,  capi t al i zat i on r at es wi l l  f l uct uat e 
as wel l .   
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wi t h r eal  est at e behi nd i t ,  expl ai ni ng t hat  t he r eal  est at e f ee 

s i mpl e val ue i t sel f  i s  consequent l y l ess t han what  a Wal gr eens 

pr oper t y sel l s f or  wi t h al l  t he r ent al  i ncome i ncl uded.   The 

ci r cui t  cour t  accept ed Vi t al e' s f i ndi ngs as cr edi bl e and 

" pr esent ed i n a c l ear  and car ef ul l y document ed manner , "  wi t h hi s 

t est i mony and r epor t s " suggest [ i ng]  at t ent i on t o det ai l  and 

r easoned concl usi ons. "   

¶69 I n addi t i on t o t he speci f i c  ev i dence i n t he r ecor d 

t hat  coul d assi st  t he cour t  i n est abl i shi ng t he mar ket  val ue of  

Wal gr eens'  pr oper t i es,  t her e i s abundant  gui dance i n t he 

Pr oper t y Assessment  Manual  and i n The Appr ai sal  of  Real  Est at e,  

whi ch ar e r epl et e wi t h r emi nder s t hat  what  r eal l y mat t er s i n 

i ncome appr oach eval uat i on i s t he f ai r  mar ket  r ent ,  not  t he 

par t i cul ar  t er ms of  t he subj ect  l ease.   The Appr ai sal  of  Real  

Est at e addi t i onal l y pr ovi des speci f i c  gui dance i n how t o assess 

mar ket  r ent ,  wi t h t he act ual  l ease cont r act  not  bei ng t he 

det er mi nat i ve f act or ,  emphasi z i ng i nst ead t hat  " [ w] hen 

suf f i c i ent ,  c l osel y compar abl e r ent al  dat a i s not  avai l abl e,  t he 

appr ai ser  shoul d i ncl ude ot her  dat a,  pr ef er abl y dat a t hat  can be 

adj ust ed.   I f  an appr ai ser  uses pr oper  j udgment  i n maki ng 

adj ust ment s,  a r easonabl y c l ear  pat t er n of  mar ket  r ent s shoul d 

emer ge. "   I d.  at  501.    

¶70 I t  i s  uncont est ed t hat  t he i ncl usi on of  an amor t i zed 

r ei mbur sement  of  t he devel oper s '  cost s i nt o t he l ease t er ms i n 

t hi s case r esul t ed i n hi gher  t han mar ket  r at e r ent al  payment s,  

wi t h t he c i r cui t  cour t  r ecogni z i ng such " hi gher  t han nor mal "  

r ent s as bei ng r el at ed t o " t he devel oper  .  .  .  r ecover i ng hi s 
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devel opment  cost s on a bui l di ng t hat  cont ai ns t he 

super adequaci es demanded by Wal gr een. "   Thi s acknowl edgment  

i ndi cat es t hat  t he cour t  r ecogni zed t hat  t he mar ket  r at e i s bot h 

ascer t ai nabl e and t hat  devel opment  cost s ar e sever abl e f r om t he 

l ease t er ms t hat  cor r espond wi t h pr oper t y val ues.  

¶71 Wi t hout  comment i ng on t he wei ght  of  any evi dence 

of f er ed,  we f ur t her  obser ve t hat  Wal gr eens pr ovi ded evi dence of  

assessabl e f ai r  mar ket  val ue by descr i bi ng compar abl e r ent s.   

The l i s t  of  compar abl e r ent al s pr ovi ded by Wal gr eens'  assessor  

i ncl uded mul t i - t enant  and si ngl e t enant  commer ci al  pr oper t i es 

r angi ng f r om ar ound $9 t o $17 on a t r i pl e net  basi s;  t he 

assessor  al so pr ovi ded t est i mony descr i bi ng t hose compar abl e 

r et ai l  r ent al s.   

¶72 Wi t h such gui dance and i nf or mat i on avai l abl e f or  a 

mar ket - based i ncome appr oach assessment ,  t her e i s no need t o 

r el y sol el y on Wal gr eens'  act ual  l ease t er ms,  l et  al one l egal  

aut hor i t y t o do so.   By appear i ng t o r el y sol el y on i ncome 

st r eam as equat i ng t o pr oper t y val ue,  t he Ci t y appear s t o be i n 

cont r avent i on of  t hi s cour t ' s  admoni shment  i n Adams t hat  

assessor s shoul d not  r el y sol el y on t he i ncome appr oach t o 

assessment .   I n Adams,  t hi s cour t  st at ed:  

I n t hi s case,  we t hi nk t hat  we woul d nul l i f y  t he so-
cal l ed Bi schof f  r ul e i f  we per mi t t ed t he Ci t y  assessor  
t o r ej ect  al l  appr oaches and f act or s ot her  t han an 
i ncome appr oach.   We t hi nk i t  ext r aor di nar y t hat  t he 
assessor  r ej ect ed out  of  hand such f act or s as cost ,  
depr eci at i on,  r epl acement  val ue,  and i nsur ance 
car r i ed.  
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Adams,  294 Wi s.  2d 441,  ¶55.   The Bi schof f  r ul e,  i n t ur n,  

pr ovi des t hat  " an assessment  wi t h r espect  t o r eal  est at e shoul d 

not  be based on i ncome al one. "   Bi schof f  v.  Ci t y of  Appl et on,  81 

Wi s.  2d 612,  619,  260 N. W. 2d 773 ( 1978) .   See al so Wast e Mgmt . ,  

184 Wi s.  2d at  558;  St at e ex r el .  I BM Cor p.  v.  Bd.  of  Revi ew,  

231 Wi s.  303,  312,  285 N. W.  784 ( 1939) .   

¶73 These cases ar e consi st ent  wi t h t he admoni t i ons i n t he 

Pr oper t y Assessment  Manual  t hat  t he i ncome appr oach ( or ,  

al t er nat i vel y,  t he cost  appr oach)  shoul d onl y be f avor ed over  

t he sal es compar i son appr oach i f  t her e i s no avai l abl e dat a of  

compar abl e pr oper t i es.   Pr oper t y Assessment  Manual  7- 18,  9- 38.   

See al so The Appr ai sal  of  Real  Est at e 83- 84.   The Ci t y ' s 

appr oach,  f ocusi ng on cont r act  r ent  r at her  t han mar ket  r ent ,  not  

onl y cont r avenes t he met hodol ogy of  t he Manual ,  but  i t  conf l i c t s 

wi t h a case r el i ed upon by t he Ci t y,  Dar cel .   I n Dar cel ,  t hi s 

cour t  expl ai ned t hat  " [ w] hen an assessor  i s assessi ng t he val ue 

of  l easehol ds,  he i s not  j ust i f i ed i n s i mpl y compar i ng t he 

' bot t om l i ne, '  t hat  i s ,  what  i s t he r ent  char ged on t he l eases.   

I f  t he assessor  wi shes t o est abl i sh compar abl e l easehol ds,  he 

must  exami ne ot her  el ement s about  t he l ease .  .  .  . "   Dar cel ,  

137 Wi s.  2d at  634.    

¶74 Basi ng an assessment  sol el y on t he i ncome st r eam 

der i ved f r om a l ease l eads t o an absur d r esul t  of  necessar i l y  

r ender i ng pr oper t y t hat  i s  not  i ncome pr oduci ng " pr act i cal l y 

val uel ess f or  t axat i on pur poses. "   Bi schof f ,  81 Wi s.  2d at  619 

n.  6 ( c i t at i on omi t t ed) .   As such,  i f  a busi ness goes bankr upt  

and br eaks t he l ease on a r et ai l  pr oper t y,  t he val ue of  t he 
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pr oper t y woul d def aul t  t o zer o under  such an appr oach.   I n 

addi t i on,  i f  pr oper t y i s assessed sol el y by t he t er ms of  a l ong-

t er m l ease,  t he val ue of  t he pr oper t y woul d r emai n st agnant  f or  

l ong st r et ches of  t i me,  r egar dl ess of  changi ng pr oper t y val ues 

i n t he sur r oundi ng communi t y.   Fur t her mor e,  basi ng assessment s 

br oadl y on act ual  l ease r at es r at her  t han f ai r  mar ket  val ue 

woul d r esul t  i n ext r eme di spar i t i es and var i at i ons i n 

assessment s.    

¶75 Fi nal l y,  i t  i s  not  c l ear  t hat  t he Ci t y even f ol l owed 

t he i ncome appr oach met hodol ogy i t  c l ai ms t o pr ef er .   For  

exampl e,  t he Ci t y ' s appr ai sal  r epor t  f or  t he 3710 East  

Washi ngt on pr oper t y descr i bed t he " cur r ent  assessment "  val ue of  

t hat  pr oper t y as $4, 268, 500 as of  Januar y 1,  2003.   The same 

r epor t  st at es t hat  i t  appl i es t he i ncome appr oach because 

al t hough " [ t ] her e i s a r ecent  sal e of  t he subj ect  

pr oper t y.  .  .  [ t ] hi s sal e shoul d not  be used as t he onl y  

i ndi cat or  of  val ue f or  t he subj ect  pr oper t y. "   However ,  t he 

appr ai sal  r epor t  submi t t ed by t he Ci t y at  t r i al  appear s t o 

cont r adi ct  t hi s  st at ement ,  wi t h t he 2003 cur r ent  assessment  

val ue of  $4, 268, 500 happeni ng t o be exact l y t he same amount  f or  

whi ch t hat  pr oper t y sol d i n 1999.   

I V 

¶76 Fi nal l y,  we addr ess t he ci r cui t  cour t ' s  di smi ssal  of  

Wal gr eens'  c l ai ms r egar di ng t he Ci t y ' s 2004 pr oper t y val uat i on 

based on what  i t  descr i bed as Wal gr eens'  f ai l ur e t o pr ovi de t he 

Boar d of  Revi ew wi t h st at ut or i l y  r equi r ed evi dence under  Wi s.  
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St at .  § 70. 47.   The di smi ssal  essent i al l y  gr ant ed t he f ol l owi ng 

af f i r mat i ve def ense r ai sed by t he Ci t y i n i t s answer :   

Pl ai nt i f f ' s  Cl ai ms f or  Excessi ve Assessment  ar e bar r ed 
by Pl ai nt i f f ' s  f ai l ur e t o compl y wi t h t he pr ocedur es 
f or  obj ect i ng t o assessment s under  Sect i on 70. 47,  Wi s.  
St at s.   Pl ai nt i f f  f ai l ed t o speci f y t he i nf or mat i on 
used by Pl ai nt i f f  t o ar r i ve at  Pl ai nt i f f ' s  est i mat e of  
f ai r  mar ket  val ue f or  t he t wo subj ect  pr oper t i es as 
r equi r ed under  Sect i on 70. 47( 7) ( a)  and ( ae) ,  Wi s.  
St at s.   

¶77 I n i t s deci s i on,  t he c i r cui t  cour t  quot ed t he 

f ol l owi ng pr ovi s i ons of  Wi s.  St at .  § 70. 47( 7) ( a)  and ( ae) ,  

addi ng t he emphasi s i ndi cat ed i n subsect i on ( ae) :  

( a)  .  .  .  No per son shal l  be al l owed i n any act i on or  
pr oceedi ngs t o quest i on t he amount  or  val uat i on of  
pr oper t y unl ess such wr i t t en obj ect i on has been f i l ed 
and such per son i n good f ai t h pr esent ed evi dence t o 
such boar d i n suppor t  of  such obj ect i ons and made f ul l  
di scl osur e bef or e sai d boar d,  under  oat h of  al l  of  
t hat  per son' s pr oper t y l i abl e t o assessment  i n such 
di st r i ct  and t he val ue t her eof .  .  .  .    

.  .  .  .   

( ae)  When appear i ng bef or e t he boar d,  t he per son shal l  
speci f y,  i n wr i t i ng,  t he per son' s est i mat e of  t he 
val ue of  t he l and and of  t he i mpr ovement s t hat  ar e t he 
subj ect  of  t he per son' s obj ect i on and speci f y t he 
i nf or mat i on t hat  t he per son used t o ar r i ve at  t hat  
est i mat e.  

( Emphasi s added by c i r cui t  cour t . )   The cour t ' s  deci s i on 

i ndi cat ed t hat  i t  consi der ed t he i nf or mat i on Wal gr eens pr ovi ded 

at  t he Boar d hear i ng over l y concl usor y and l acki ng i n suf f i c i ent  

dat a t hat  coul d const i t ut e r el evant  evi dence,  i n cont r ast  wi t h 

t he car ef ul l y document ed and det ai l ed i nf or mat i on Wal gr eens 

pr esent ed t o t he c i r cui t  cour t .   
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¶78  Wal gr eens ar gues t hat  i t  pr esent ed suf f i c i ent  

evi dence t o sat i sf y Wi s.  St at .  § 70. 47( 7) ,  wi t h a Wal gr eens 

r epr esent at i ve pr ovi di ng t hr ough hi s t est i mony a good f ai t h 

opi ni on of  t he Wal gr eens pr oper t i es '  val ue.   I n t he al t er nat i ve,  

Wal gr eens ar gues t hat  t he Ci t y wai ved t hi s i ssue.   I n suppor t ,  

Wal gr eens ci t es a cour t  of  appeal s deci s i on hol di ng i n par t  t hat  

by conduct i ng a hear i ng,  accept i ng assessment  evi dence,  and 

r ender i ng a deci s i on,  a boar d of  r evi ew wai ves i t s r i ght  t o 

obj ect  t o a t axpayer ' s f ai l ur e t o compl y wi t h §70. 47( 7) .   Fee v.  

Bd.  of  Revi ew,  2003 WI  App 17,  ¶¶8- 10,  259 Wi s.  2d 868,  657 

N. W. 2d 112.   Wal gr eens ar gues t hat  Fee appl i es i n t hi s case 

because t he Boar d accept ed i t s evi dence r el at ed t o t he 

assessment  wi t hout  obj ect i on or  mot i on t o di smi ss f r om t he Ci t y.   

¶79 I n r esponse,  t he Ci t y ar gues t hat  t he Boar d coul d not  

wai ve t he r equi r ement  of  a f ul l  pr oceedi ng t o hear  t he evi dence 

because i t  coul d not  det er mi ne t he suf f i c i ency of  t he 

pr esent at i on unt i l  Wal gr eens t r i ed t o make i t s case,  and t her e 

i s not hi ng l egal l y r equi r i ng a muni ci pal i t y t o make such an 

obj ect i on bef or e t he Boar d.   However ,  i n what  i s i n ef f ect  

i t sel f  anot her  t ype of  wai ver ,  t he Ci t y al so ar gues t hat  t he 

i ssue r egar di ng suf f i c i ency of  t he evi dence t o t he Boar d i s moot  

and t her e i s no need t o addr ess i t .    

¶80 We agr ee wi t h Wal gr eens t hat  Fee appl i es t o t hi s case;  

t he Ci t y makes no ef f or t  what soever  t o di st i ngui sh t he case or  

addr ess any f l aws of  Fee' s anal ysi s.   We al so agr ee wi t h t he 

Ci t y t hat  t hi s i ssue i s moot .    
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¶81 I n t hi s case,  as i n any pr oper t y  assessment  chal l enge,  

we r evi ew de novo t he l egal  det er mi nat i ons of  t he c i r cui t  cour t ,  

not  of  t he Boar d of  Revi ew.   See Adams,  294 Wi s.  2d 441,  ¶24.   

As t he c i r cui t  cour t  acknowl edged,  " [ t ] he gener al  st andar ds 

gover ni ng t hi s act i on ar e not  di f f i cul t  t o st at e.   A Wi s.  St at .  

§ 74. 37( 3) ( d)  act i on i s essent i al l y  de novo,  i . e. ,  t he Cour t  may 

t ake evi dence not  pr esent ed t o t he Boar d of  Revi ew and r el y upon 

such evi dence i n det er mi ni ng t he pr oper  val uat i on of  a 

pr oper t y. "   Even mor e per t i nent l y,  t he c i r cui t  cour t  r ecogni zed 

t hat ,  under  Nanki n,  245 Wi s.  2d 86,  ¶¶24- 25,  a cour t  makes i t s  

det er mi nat i on wi t hout  r egar d t o any det er mi nat i on made by t he 

Boar d of  Revi ew.   Under  Fee,  any noncompl i ance wi t h Wi s.  St at .  

§ 70. 47 by Wal gr eens became moot  when t he i ssue was wai ved by 

t he Boar d.    

V 

¶82 I n sum,  t hi s case i s gover ned by t he c l ear  l anguage of  

Wi s.  St at .  § 70. 32( 1)  r equi r i ng t hat  r eal  pr oper t y " shal l  be 

val ued by t he assessor  i n t he manner  speci f i ed i n t he Wi sconsi n 

pr oper t y assessment  manual , "  and by t he si mi l ar l y c l ear  

pr ovi s i ons of  t he Manual  whi ch,  i n t ur n,  r equi r e t hat  " t he 

assessor  must  use t he mar ket  r ent ,  not  t he cont r act  r ent , "  and 

pr ovi de t hat  " [ a] l l  of  t he i nf or mat i on needed f or  t he i ncome 

appr oach i s ei t her  obt ai ned or  ver i f i ed by what  t he assessor  

f i nds i n t he mar ket pl ace. "   Pr oper t y Assessment  Manual  9- 11.   

The Ci t y has f ai l ed t o demonst r at e how t hi s gener al  r ul e 

r equi r i ng mar ket  r ent  based i ncome appr oach assessment s 

conf l i c t s wi t h Wi s.  St at .  § 70. 32.   The Ci t y ' s c i t at i on of  cases 
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such as Dar cel ,  Met r opol i t an Hol di ng,  and West  Bend,  whi ch do 

not  appl y wher e cont r act  r ent s  exceed mar ket  r ent s,  f ai l s  t o 

i l l ust r at e a conf l i c t  bet ween case l aw i nt er pr et i ng § 70. 32 and 

t he Manual ,  and t her e i s not hi ng i n t he t ext  of  § 70. 32 i t sel f  

i l l ust r at i ng such a conf l i c t .   

¶83 The mai n r ul e f or  i ncome appr oach assessment s of  

l eased pr oper t y i s t hat  t he pr oper t y must  be assessed i n t er ms 

of  mar ket  r ent s unl ess,  as i s t he case wi t h encumbr ances cr eat ed 

by l ower  t han mar ket  val ue r ent ,  a buyer  woul d not  be abl e t o 

buy t he pr oper t y at  t he mar ket  r at e.   I n such cases,  t he f ai r  

mar ket  val ue of  t he f ee s i mpl e i nt er est  cannot  be equat ed wi t h 

t he l eased f ee i nt er est .   Pr oper t y Assessment  Manual  7- 4,  7- 5,  

9- 12.   Dar cel ,  Met r opol i t an Hol di ng,  and West  Bend ar e 

consi st ent  wi t h t hi s r ul e,  r ecogni z i ng t he nar r ow except i on f or  

bel ow- mar ket  r ent s and ot her  encumbr ances t hat  br i ng a l eased 

pr oper t y ' s val ue bel ow t he mar ket  r at e.   Such i s not  t he case 

her e.    

¶84 I n concl usi on,  we r eaf f i r m t he hol di ng of  Fl ood,  153 

Wi s.  2d at  431,  t hat  Wi s.  St at .  § 70. 32( 1)  " pr oscr i bes assessi ng 

r eal  pr oper t y i n excess of  mar ket  val ue. "   We r ecogni ze t hat  

t hi s hol di ng i s consi st ent  wi t h t he nat i onal l y r ecogni zed 

pr i nci pl e of  pr oper t y assessment  t hat  " [ a]  l ease never  i ncr eases 

t he mar ket  val ue of  r eal  pr oper t y r i ght s t o t he f ee si mpl e 

est at e. "   The Appr ai sal  of  Real  Est at e 473.   Consequent l y,  i t  i s  

t he Manual ' s expl anat i on t hat  i t  i s  onl y when cont r act  r ent s ar e 

at  mar ket  l evel s t hat  t he l eased f ee i nt er est  i s  t he same as a 

f ee s i mpl e i nt er est ;  " [ h] owever ,  i f  t he cont r act  r ent s ar e bel ow 
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mar ket  l evel s,  t he l eased f ee i nt er est  i s  l i kel y l ess t han t he 

f ee si mpl e i nt er est  i n t he pr oper t y. "   Pr oper t y Assessment  

Manual  9- 12.   I n such cases,  t her ef or e,  t he cont r act  r ent s do 

det er mi ne t he f ai r  mar ket  val ue of  t he f ee s i mpl e est at e.  

¶85 Wi sconsi n St at .  § 70. 32( 1)  r equi r es adher ence t o t he 

Pr oper t y Assessment  Manual  absent  conf l i c t i ng l aw.   The Ci t y  

assessor  i n t hi s  case i mpr oper l y  f ai l ed t o appl y  t he pr ovi s i ons 

of  t he Pr oper t y Assessment  Manual  r equi r i ng t hat  i ncome appr oach 

assessment s of  t he f ai r  mar ket  val ue of  a f ee s i mpl e i nt er est  

must  be based on mar ket  r at e r ent s r at her  t han cont r act  r ent s,  

absent  t he exi st ence of  an encumbr ance br i ngi ng t he l eased f ee 

val ue bel ow act ual  mar ket  r at es.   The ci r cui t  cour t  and cour t  of  

appeal s s i mi l ar l y er r ed i n f ai l i ng t o appl y t hese wel l -

est abl i shed r ul es of  pr oper t y assessment ,  and i n af f i r mi ng t he 

Ci t y ' s f l awed assessment .   We r ever se t he deci s i on of  t he cour t  

of  appeal s and r emand f or  f ur t her  pr oceedi ngs consi st ent  wi t h 

t hi s opi ni on.   

¶86 By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

 



No.   2006AP1859. ssa 

 

1 
 

¶87 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   Al t hough 

t he par t i es '  di sput e i s compl ex,  t he di sput e hi nges upon a 

s i mpl e quest i on r egar di ng t he goal  of  pr oper t y t ax assessment s 

under  Wi s.  St at .  § 70. 32( 1) ,  namel y whet her  t he st at ut e r equi r es 

an assessor  val ui ng l eased r eal  pr oper t y t o est i mat e t he mar ket  

val ue of  a f ee s i mpl e i nt er est  i n t he l eased pr oper t y,  or  

i nst ead t o est i mat e t he mar ket  val ue of  a l eased f ee i nt er est  i n 

t he l eased pr oper t y.    

¶88 Wal gr een Co.  st at es t hat  t he cour t ' s  deci s i on i n t hi s 

case " wi l l  est abl i sh whet her  Wi sconsi n i s a f ee s i mpl e or  a 

l eased f ee assessment  st at e. " 1  The Ci t y of  Madi son ( t he Ci t y)  

r ef er s t o t hi s i ssue as t he " gr avamen"  of  i t s  di sagr eement  wi t h 

Wal gr een Co. 2  The par t i es '  br i ef s pr edomi nant l y addr ess t hi s 

basi c poi nt  of  di sput e. 3  

                                                 
1 Wal gr een Co. ' s Repl y Br i ef  and Suppl ement al  Appendi x.   

2 Ci t y of  Madi son' s Response Br i ef  and Appendi x at  13.    

3 See Wal gr een Co. ' s I ni t i al  Br i ef  and Appendi x at  16- 21;  
Ci t y of  Madi son' s Response Br i ef  and Appendi x at  6- 10;  Wal gr een 
Co. ' s Repl y Br i ef  and Suppl ement al  Appendi x at  1- 10.    

Wal gr een Co.  st at es t he pr i mar y i ssue pr esent ed as f ol l ows:   

Whet her  Wi s.  St at .  § 70. 32( 1)  r equi r ed t he Ci t y [ of  
Madi son]  t o assess t he f ee si mpl e i nt er est  of  t he t wo 
Wal gr een pr oper t i es usi ng t he i ncome appr oach based on 
mar ket  r ent s ( as wel l  as ot her  f act or s)  or  whet her  t he 
Ci t y coul d assess t he l eased f ee val ue of  t he 
pr oper t i es consi der i ng onl y an i ncome appr oach based 
upon cont r act  r ent ,  not  mar ket  r ent s.  

Wal gr een Co. ' s I ni t i al  Br i ef  and Appendi x at  2 ( emphasi s added) .  

The Ci t y of  Madi son st at es i n i t s br i ef  t o t hi s cour t  t hat  
i t  accept s Wal gr een Co. ' s st at ement  of  t he i ssues pr esent ed.   
Ci t y of  Madi son' s Response Br i ef  and Appendi x at  2.  
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¶89 The answer  t o t hi s quest i on depends on t he st at ut es of  

t he st at e.   I n pr i nci pal ,  ei t her  appr oach may be used.      

¶90 The maj or i t y opi ni on r est at es t he i ssue on r evi ew as 

f ol l ows:  " whet her  a pr oper t y t ax assessment  of  r et ai l  pr oper t y  

l eased at  above mar ket  r ent  val ues shoul d be based on mar ket  

r ent s ( as Wal gr een ar gues)  or  i f  such assessment s shoul d be 

based on t he above mar ket  r ent  t er ms of  Wal gr een' s act ual  l eases 

( as t he Ci t y ar gues) . " 4  The maj or i t y opi ni on' s st at ement  of  t he 

i ssue obscur es t he par t i es '  basi c di sagr eement  about  t he goal  of  

pr oper t y t ax assessment s under  Wi s.  St at .  § 70. 32( 1) .   

¶91 Never t hel ess,  t he maj or i t y opi ni on answer s t he 

quest i on t he par t i es pose.   Ci t i ng t he Wi sconsi n Pr oper t y 

Assessment  Manual ,  t he maj or i t y  opi ni on decl ar es i n t he ver y 

f i r st  par agr aph of  i t s  l engt hy anal ysi s t hat  Wi s.  St at .  

§ 70. 32( 1)  r equi r es an assessor  val ui ng l eased r eal  pr oper t y t o 

est i mat e t he val ue of  a f ee s i mpl e i nt er est  i n t he l eased 

pr oper t y. 5     

¶92 Af t er  answer i ng t he par t i es '  quest i on i n a s i ngl e 

par agr aph,  t he maj or i t y opi ni on pr oceeds t o expl ai n t he means by 

whi ch t he val ue of  a f ee s i mpl e i nt er est  i s  det er mi ned.   The 

par t i es do not  di sput e,  however ,  how best  t o cal cul at e t he val ue 

of  a f ee s i mpl e i nt er est  ( or  t he val ue of  a l eased f ee i nt er est )  

i n l eased r eal  pr oper t y.   Al t hough t he par t i es '  assessor s 

empl oyed di f f er ent  assessment  t echni ques i n t he i nst ant  case,  

t hi s di f f er ence i s at t r i but abl e t o t he par t i es '  di sagr eement  

                                                 
4 Maj or i t y op. ,  ¶2.  

5 I d. ,  ¶21.    
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about  t he basi c goal  of  t he assessment ——whet her  t he val ue of  a 

f ee s i mpl e i nt er est  or  t he val ue of  a l eased f ee i nt er est  i n t he 

pr oper t y shoul d be assessed.    

¶93 The Ci t y does not  suggest  t hat  Wal gr een Co.  f ai l s  t o 

est i mat e t he val ue of  a f ee s i mpl e i nt er est  i n t he pr oper t y when 

Wal gr een Co.  uses mar ket  r ent s ,  and Wal gr een Co.  does not  

suggest  t hat  t he Ci t y f ai l s  i n i t s st at ed goal  of  est i mat i ng t he 

val ue of  a l eased f ee i nt er est  i n t he pr oper t y when t he Ci t y 

uses cont r act  r ent s.   The par t i es seem t o assume,  at  l east  f or  

pur poses of  t hi s appeal ,  t hat  each ar r ow st r i kes t he t ar get  at  

whi ch i t  i s  ai med.  

¶94 The cour t  of  appeal s ’  deci s i on,  t he Ci t y of  Madi son' s 

br i ef ,  and t he br i ef  of  t he ami cus cur i ae ( r epr esent i ng var i ous 

muni ci pal  ent i t i es and associ at i ons and t he Wi sconsi n 

Associ at i on of  Assessi ng Of f i cer s)  make t he f ol l owi ng per suasi ve 

ar gument  based on bot h t he accept ed def i ni t i on of  f ai r  mar ket  

val ue of  r eal  pr oper t y and what  happens i n t he r eal  wor l d:   

Pr oper t y i s assessed at  t he amount  t he pr oper t y woul d sel l  f or  

as a r esul t  of  ar m' s- l engt h negot i at i ons i n t he open mar ket  

bet ween an owner  wi l l i ng t o sel l  and a buyer  wi l l i ng t o buy.   A 

buyer  gener al l y woul d pay mor e f or  r eal  pr oper t y  t hat  has a hi gh 

st r eam of  i ncome f r om a l ease t han f or  pr oper t y  wi t h a l ower  

st r eam of  i ncome f r om a l ease.   Because t he sum at  whi ch a 

pr oper t y wi l l  be bought  and sol d i s di ct at ed i n par t  by t he 
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i ncome f r om a l ease at t achi ng t o t he pr oper t y, 6 t he act ual  i ncome 

st r eam f r om t he l ease shoul d be capi t al i zed t o r each t he 

assessed val ue of  t he pr oper t y.      

¶95 The cour t  of  appeal s,  t he Ci t y,  and t he ami cus cur i ae 

r el y on Wi s.  St at .  § 70. 32( 1) ' s l anguage st at i ng t hat  r eal  

pr oper t y shal l  be assessed " t he f ul l  val ue whi ch coul d 

or di nar i l y  be obt ai ned t her ef or  at  pr i vat e sal e. "   They appear  

t o i nt er pr et  t hi s l anguage as r ef er r i ng t o t he f ul l  pr i ce t hat  a 

l essor - owner  of  t he pr oper t y coul d obt ai n i n exchange f or  t he 

l essor - owner ' s r i ght s i n t he pr oper t y,  i ncl udi ng t he l essor -

owner ' s r i ght s and obl i gat i ons under  a l ease r unni ng wi t h t he 

l and.    

¶96 The Wi sconsi n Pr oper t y Assessment  Manual  suppor t s 

Wal gr een Co. ' s posi t i on.   The Manual  st at es t hat  " [ t ] he goal  of  

t he assessor  i s t o est i mat e t he mar ket  val ue of  a f ul l  i nt er est  

i n t he pr oper t y,  subj ect  onl y t o gover nment al  

r est r i ct i ons.  .  .  .  Thi s i s al so cal l ed t he mar ket  val ue of  a 

f ee s i mpl e i nt er est  i n t he pr oper t y. " 7  The Manual  appar ent l y i s 

based on t he concept  t hat  a l ease ver y f avor abl e t o t he l essor  

does not  i ncr ease t he f ai r  mar ket  val ue of  t he r eal  pr oper t y;  

any pot ent i al  i ncr eased val ue i n excess of  t he val ue of  a f ee 

s i mpl e i nt er est  i n t he pr oper t y i s at t r i but abl e t o t he 

                                                 
6 " When a pr oper t y i s sol d,  t he r i ght s of  t he t enant  ar e 

usual l y not  ext i ngui shed.   The exi st i ng l eases r emai n i nt act  and 
must  be honor ed by t he new pr oper t y owner . "   Wi s.  Dep' t  of  
Revenue,  Wi sconsi n Pr oper t y Assessment  Manual  7- 2 ( 2007)  
( her ei naf t er  Manual ) .    

7 I d.  at  7- 4 ( emphasi s i n or i gi nal ) .    
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par t i cul ar  l ease and const i t ut es t he val ue of  cont r act  r i ght s 

r at her  t han r eal  pr oper t y r i ght s. 8 

¶97 I  f i nd t he Ci t y ' s ar gument  per suasi ve,  but  Wi s.  St at .  

§ 70. 32( 1)  pr ovi des i n per t i nent  par t  t hat  " [ r ] eal  pr oper t y 

shal l  be val ued by t he assessor  i n t he manner  speci f i ed i n t he 

Wi sconsi n pr oper t y assessment  manual  pr ovi ded under  s.  73. 03( 2a)  

f r om act ual  v i ew or  f r om t he best  i nf or mat i on t hat  t he assessor  

can pr act i cabl y obt ai n,  at  t he f ul l  val ue whi ch coul d or di nar i l y  

be obt ai ned t her ef or  at  pr i vat e sal e"  ( emphasi s added) .   

I mpl i c i t l y ,  t he Manual  seems t o i nt er pr et  Wi s.  St at .  

§ 70. 32( 1) ' s l anguage about  " t he f ul l  val ue whi ch coul d 

or di nar i l y  be obt ai ned t her ef or  at  pr i vat e sal e"  as r ef er r i ng t o 

t he f ul l  pr i ce t hat  coul d be obt ai ned f or  bot h t he l essor ' s and 

l essee' s r eal  pr oper t y r i ght s,  and not  as r ef er r i ng t o t he pr i ce 

t hat  coul d be obt ai ned f or  ei t her  t he l essor ' s or  l essee' s 

cont r act  r i ght s under  a l ease agr eement .   I n exami ni ng t he 

Manual ,  as t he st at ut e i nst r uct s,  I  f i nd t hat  i n addi t i on t o 

pr ovi di ng t hat  t he assessor  must  est i mat e t he val ue of  a f ee 

s i mpl e i nt er est  i n t he assessed pr oper t y,  t he Manual  expr essl y  

cont r ast s a f ee s i mpl e i nt er est  i n r eal  pr oper t y wi t h " par t i al  

i nt er est s"  such as a ( l essor ' s)  l eased f ee i nt er est  or  a 

( l essee' s)  l easehol d i nt er est  i n t he pr oper t y.   Accor di ng t o t he 

Manual ,  " [ t ] o accur at el y est i mat e t he mar ket  val ue of  t he f ul l  

[ i . e. ,  f ee s i mpl e]  i nt er est  i n l eased pr oper t y,  bot h t he 

                                                 
8 See Appr ai sal  I nst i t ut e,  The Appr ai sal  of  Real  Est at e 473 

( 12t h ed.  2001) .  
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l essor ' s and t he l essee' s i nt er est  ( t he l eased f ee and l easehol d 

i nt er est )  must  be i ncl uded. " 9  

¶98 The cour t  i s  not  bound by t he Manual .    The " common 

l aw whi ch accur at el y r ef l ect s t he st at e of  t he l aw,  and t he 

l anguage of  § 70. 32( 1) ,  STATS. ,  not  t he [ Manual ] ,  cont r ol . " 10   

                                                 
9 Manual ,  supr a not e 6,  at  7- 4.    

The Manual  st at es t hat  " [ l ] eases cr eat e par t i al  pr oper t y 
i nt er est s known as t he l eased f ee and t he l easehol d 
i nt er est s.  .  .  .  The pr oper t y owner  i s sai d t o hol d t he l eased 
f ee i nt er est .   The t enant ,  or  l essee,  has what  i s known as t he 
l easehol d est at e. "   Manual ,  supr a not e 6,  at  7- 2.    

See al so The Appr ai sal  of  Real  Est at e,  supr a not e 8,  at  83 
( def i ni ng a " l eased f ee"  i nt er est  i n pr oper t y as " [ a] n owner shi p 
i nt er est  hel d by a l andl or d wi t h t he r i ght s of  use and occupancy 
t r ansf er r ed by t he l ease t o ot her s"  and def i ni ng a " l easehol d"  
i nt er est  i n pr oper t y as " [ t ] he i nt er est  hel d by t he l essee ( t he 
t enant  or  r ent er )  t hr ough a l ease t r ansf er r i ng t he r i ght s of  use 
and occupancy f or  a st at ed t er m under  cer t ai n condi t i ons" ) .    

Accor di ng t o The Appr ai sal  of  Real  Est at e,  t he val ue of  a 
f ee s i mpl e i nt er est  i n l eased pr oper t y may or  may not  be 
equi val ent  t o t he val ue of  a l eased f ee i nt er est  i n t he 
pr oper t y.   See The Appr ai sal  of  Real  Est at e,  supr a not e 8,  at  82 
( " I f  t he r ent  and/ or  t er ms of  t he l ease ar e f avor abl e t o t he 
l andl or d ( l essor ) ,  t he val ue of  t he l eased f ee i nt er est  wi l l  
usual l y be gr eat er  t han t he val ue of  t he f ee s i mpl e i nt er est ,  
r esul t i ng i n a negat i ve l easehol d i nt er est .   I f  t he r ent  and/ or  
t er ms of  t he l ease ar e f avor abl e t o t he t enant  ( or  l essee) ,  t he 
val ue of  t he l eased f ee i nt er est  wi l l  usual l y be l ess t han t he 
val ue of  t he val ue of  t he f ee s i mpl e i nt er est ,  r esul t i ng i n a 
posi t i ve l easehol d i nt er est . " ) .     

10 Ci t y of  West  Bend v.  Cont ' l  I V Fund Lt d.  P' shi p,  193 
Wi s.  2d 481,  487,  535 N. W. 2d 24 ( Ct .  App.  1995) .   See al so 
Met r o.  Hol di ng Co.  v.  Bd.  of  Revi ew of  Mi l waukee,   173 Wi s.  2d 
626,  632- 33,  495 N. W. 2d 314 ( " [ C] ompl i ance wi t h t he Manual  i s 
not  a def ense when t he met hod of  assessment  suggest ed by t he 
Manual  r esul t s i n a v i ol at i on of  sec.  70. 32( 1) ,  St at s. " ) .    
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¶99 I  am not  per suaded t hat  t he case l aw cont r adi ct s t he 

Manual . 11  I  t her ef or e j oi n i n t he mandat e.   I  wr i t e separ at el y 

t o expl ai n t he r at i onal e of  t he Ci t y ' s ar gument  and my appr oach 

t o t he i nst ant  case.  

 

                                                                                                                                                             
Wi sconsi n St at .  § 73. 03( 2a)  makes cl ear  t hat  t he deci s i ons 

of  t he Wi sconsi n cour t s ar e bi ndi ng upon t he Depar t ment  of  
Revenue as i t  pr epar es and publ i shes t he Manual ,  not  t he ot her  
way ar ound.   Sect i on 73. 03( 2a)  pr ovi des i n r el evant  par t  t hat  
t he Depar t ment  of  Revenue shal l  amend i t s manual s f r om t i me t o 
t i me t o r ef l ect ,  i nt er  al i a,  " cour t  deci s i ons concer ni ng 
assessment  pr act i ces. "    

11 Nei t her  of  t he t wo pr i nci pal  cases upon whi ch t he Ci t y  
and t he cour t  of  appeal s r el y addr esses t he quest i on whet her  t he 
assessor ' s t ask under  Wi s.  St at .  § 70. 32( 1)  i s t o est i mat e t he 
mar ket  val ue of  a f ee s i mpl e i nt er est  or  a l eased f ee i nt er est  
i n r eal  pr oper t y.   See Dar cel ,  I nc.  v.  Mani t owoc Bd.  of  Revi ew,  
137 Wi s.  2d 623,  405 N. W. 2d 344 ( 1987) ;  Ci t y of  West  Bend v.  
Cont ' l  I V Fund Lt d.  P' shi p,  193 Wi s.  2d 481,  535 N. W. 2d 24 ( Ct .  
App.  1995) .  
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