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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Kennet h W.  Hor nback,  Denni s 

L.  Bol t on,  Ronal d W.  Kuhl ,  Davi d W.  Schaef f er  and Gl enn M.  Bonn 

( t he pl ai nt i f f s)  seek r evi ew of  a cour t  of  appeal s deci s i on1 t hat  

af f i r med t he ci r cui t  cour t ' s  di smi ssal  of  t he pl ai nt i f f s '  

compl ai nt  agai nst  t he Ar chdi ocese of  Mi l waukee ( t he Ar chdi ocese)  

                                                 
1 Hor nback v.  Ar chdi ocese of  Mi l waukee,  No.  2006AP291,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Nov.  28,  2006) .  
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and t he Di ocese2 of  Madi son ( t he Di ocese) ,  al ong wi t h t hei r  

i nsur ance compani es.    

¶2 The pl ai nt i f f s '  compl ai nt  agai nst  t he Ar chdi ocese and 

t he Di ocese al l eged t hat  t he pl ai nt i f f s wer e sexual l y abused by 

Gar y R.  Kazmar ek f r om 1968 t o 1973,  dur i ng t he t i me when 

Kazmar ek t aught  at  Our  Mot her  of  Sor r ows School  i n Loui svi l l e,  

Kent ucky.   Kazmar ek had pr evi ousl y t aught  at  Cat hol i c school s i n 

Mi l waukee and Mi ddl et on r un by t he Ar chdi ocese and Di ocese,  and 

t he pl ai nt i f f s c l ai med t he Ar chdi ocese and t he Di ocese " knew or  

shoul d have known of  Kazmar ek' s pr opensi t y f or  sexual l y abusi ng 

chi l dr en, "  and wer e negl i gent  f or  f ai l i ng t o t ake cer t ai n st eps 

t o pr event  Kazmar ek' s f ut ur e sexual  abuse.   I n or al  ar gument  t o 

t hi s cour t ,  pl ai nt i f f s speci f i ed t hat  t hei r  c l ai ms i ncl uded a 

negl i gent  f ai l ur e t o war n unf or eseeabl e t hi r d par t i es of  

Kazmar ek' s pr opensi t y f or  sexual  abuse.  

¶3 A si gni f i cant  di f f er ence bet ween t he pl ai nt i f f s '  

c l ai ms agai nst  t he Ar chdi ocese and t he Di ocese i s t hat  t he 

pl ai nt i f f s '  compl ai nt  al l eges t hat  when t he sexual  abuse of  

st udent s i n Mi l waukee was br ought  t o t he at t ent i on of  t he 

Ar chdi ocese of  Mi l waukee,  t he Ar chdi ocese pr omi sed t wo dozen of  

t he v i ct i ms'  par ent s " t hat  Kazmar ek woul d be sent  t o a t r eat ment  

cent er  and t hat  he woul d never  have cont act  wi t h chi l dr en 

                                                 
2 Al t hough t he pl ai nt i f f s al t er nat i vel y r ef er  t o t he Di ocese 

of  Madi son as an " Ar chdi ocese, "  t hei r  capt i on cor r ect l y  
i dent i f i es i t  as t he " Madi son Di ocese, "  whi ch i s al so t he t i t l e 
most  f r equent l y used by t he par t i es i n t hi s case,  and t he t i t l e 
we wi l l  use.   The cor r ect  t i t l e of  t he Di ocese of  Madi son i s not  
at  i ssue and has no subst ant i ve bear i ng on our  deci s i on.  
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agai n, "  and " pl eaded wi t h par ent s t o not  r epor t  Kazmar ek' s 

cr i mes t o t he pol i ce. "   However ,  t he compl ai nt  al l eges,  i nst ead 

of  subsequent l y  r ef er r i ng Kazmar ek t o t he pol i ce or  al er t i ng 

ot her s about  t he abuse,  t he Ar chdi ocese si mpl y t ol d Kazmar ek " t o 

l eave Mi l waukee qui et l y. "   Si mi l ar  c l ai ms wer e not  al l eged as t o 

t he Di ocese.  

¶4 I n a r esponse t o mot i ons t o di smi ss br ought  by t he 

Ar chdi ocese and Di ocese,  t he c i r cui t  cour t ,  t he Honor abl e 

Fr anci s T.  Wasi el ewski  pr esi di ng,  di smi ssed t he compl ai nt  as t o 

bot h.   The cour t  of  appeal s af f i r med t he ci r cui t  cour t  or der .  

¶5 Thi s cour t  i s  equal l y di v i ded on whet her  t o af f i r m or  

r ever se t he dec i s i on of  t he cour t  of  appeal s '  di smi ssi ng t he 

pl ai nt i f f s '  compl ai nt  agai nst  t he Ar chdi ocese of  Mi l waukee.   

Just i ce N.  Pat r i ck Cr ooks,  Just i ce Pat i ence D.  Roggensack,  and 

Just i ce Annet t e Ki ngsl and Zi egl er  woul d af f i r m;  Chi ef  Just i ce 

Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh Br adl ey,  and Just i ce 

Loui s B.  But l er  woul d r ever se. 3  Consequent l y,  we af f i r m t he 

cour t  of  appeal s '  deci s i on t o af f i r m t he ci r cui t  cour t ' s  

di smi ssal  of  t he pl ai nt i f f s '  c l ai ms agai nst  t he Ar chdi ocese of  

Mi l waukee,  wi t hout  f ur t her  anal ysi s of  t hat  i ssue.  

¶6 I n addi t i on,  we do not  r each t he st at ut e of  

l i mi t at i ons quest i on i n t hi s case r egar di ng t he di smi ssal  of  

c l ai ms agai nst  t he Di ocese of  Madi son because we concl ude t hat  

t he pl ai nt i f f s have f ai l ed t o ar t i cul at e a c l ai m upon whi ch 

r el i ef  coul d be gr ant ed,  r ender i ng our  consi der at i on of  t he 

                                                 
3 Just i ce Davi d T.  Pr osser  di d not  par t i c i pat e i n t hi s case.  
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st at ut e of  l i mi t at i ons i ssue unnecessar y.   We f ur t her  concl ude 

t hat  t he pl ai nt i f f s have not  al l eged an act i onabl e c l ai m f or  

negl i gence agai nst  t he Di ocese under  whi ch r el i ef  coul d be 

gr ant ed under  Wi sconsi n l aw.   We f i nal l y concl ude t hat  even i f  a 

v i abl e negl i gence cl ai m had been made,  r ecover y woul d 

nonet hel ess be pr ecl uded on t he publ i c pol i cy gr ound t hat  

al l owi ng r ecover y woul d send t hi s cour t  down a s l i pper y s l ope 

wi t h no sensi bl e or  j ust  st oppi ng poi nt .   We t her ef or e af f i r m 

t he deci s i on of  t he cour t  of  appeal s,  on di f f er ent  gr ounds.  

I  

¶7 On Oct ober  3,  2005,  t he pl ai nt i f f s f i l ed a compl ai nt  

agai nst  t he Ar chdi ocese of  Mi l waukee,  t he Di ocese of  Madi son,  

and t hei r  i nsur ance compani es.   I n t he compl ai nt ,  each of  t he 

pl ai nt i f f s al l eges bei ng a chi l d v i ct i m of  sexual  abuse at  some 

poi nt  bet ween t he year s of  1968 and 1973 at  t he hands of  Gar y 

Kazmar ek,  who was a t eacher  at  t he Cat hol i c school  t he 

pl ai nt i f f s at t ended i n Loui svi l l e,  Kent ucky,  Our  Mot her  of  

Sor r ows.   The compl ai nt  descr i bes an ongoi ng pat t er n of  sexual  

abuse of  chi l dr en by Kazmar ek over  t he year s.   The pl ai nt i f f s 

al l ege t hat  pr i or  t o 1964,  he had engaged i n i nappr opr i at e 

sexual  conduct  whi l e at  a Cat hol i c semi nar y;  t hat  bet ween 1964 

and 1966,  he abused mor e t han t wo dozen chi l dr en whi l e a t eacher  

at  St .  John de Nepomuc School  i n t he Mi l waukee Ar chdi ocese;  t hat  

he subsequent l y admi t t ed t o sexual l y abusi ng up t o t en mor e 

chi l dr en at  St .  Ber nar d School  i n t he Madi son Di ocese;  and t hat  

t he pat t er n of  sexual  abuse cont i nued whi l e he was a t eacher  at  
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Our  Mot her  of  Sor r ows f or  appr oxi mat el y f i ve year s,  begi nni ng i n 

1967.   

¶8 The compl ai nt  al l eges t hat  t he Di ocese " knew or  shoul d 

have known of  Kazmar ek' s pr opensi t y f or  sexual l y abusi ng 

chi l dr en and,  despi t e t hi s knowl edge,  di d not  r ef er  Kazmar ek t o 

t he pol i ce or  t ake any ot her  act i on t o pr event  Kazmar ek f r om 

cont i nui ng hi s pat t er n of  sexual l y abusi ng chi l dr en. "   The 

compl ai nt  f ur t her  al l eges t hat  t he f ai l ur e of  t he Di ocese t o 

r ef er  Kazmar ek t o t he pol i ce and/ or  t o t ake " ot her  act i on t o 

pr event  Kazmar ek' s cont i nuat i on of  hi s pat t er n of  sexual l y 

abusi ng chi l dr en" 4 const i t ut es negl i gence,  and t hat  t he Di ocese' s 

negl i gent  conduct  was a subst ant i al  f act or  i n causi ng Kazmar ek' s  

sexual  abuse of  and r esul t i ng i nj ur i es t o t he pl ai nt i f f s.   The 

compl ai nt  adds t hat  di scover y of  Kazmar ek' s sexual  abuse of  

chi l dr en i n Wi sconsi n and of  t he Di ocese' s negl i gent  conduct  di d 

not  occur  unt i l  Oct ober  2002.    

¶9 The Ar chdi ocese f i l ed a mot i on t o di smi ss par al l el  

c l ai ms agai nst  i t  on Oct ober  21,  2005,  ar gui ng t hat  t he 

pl ai nt i f f s '  c l ai ms wer e bar r ed by t he st at ut e of  l i mi t at i ons.   

I n t he al t er nat i ve,  t he Ar chdi ocese ar gued t hat  publ i c pol i cy 

consi der at i ons r egar di ng t he del ay i n br i ngi ng t hi s case 

                                                 
4 At  or al  ar gument  t o t hi s cour t ,  t he pl ai nt i f f s  speci f i ed 

t hat  such negl i gence i n f ai l i ng t o t ake ot her  act i on 
speci f i cal l y i ncl uded a negl i gent  f ai l ur e t o war n unf or eseeabl e 
t hi r d par t i es——i ncl udi ng " ot her  di oceses wi t hi n t he Uni t ed 
St at es,  t he par ochi al  school  syst ems .  .  .  or  t he par ent s of  
unf or eseeabl e v i ct i ms" ——of  Kazmar ek' s pr opensi t y f or  sexual  
abuse.   
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pr ecl ude t he l i abi l i t y  f or  t he pl ai nt i f f s '  c l ai ms,  mai nt ai ni ng 

t hat  such publ i c pol i cy concer ns " st r ongl y mi l i t at e agai nst  

per mi t t i ng 32 year  ol d c l ai ms based on al l eged assaul t s,  wher e 

most  ot her  wi t nesses and r el evant  evi dence ar e dead. "   On 

Oct ober  27,  2005,  t he Di ocese al so f i l ed a mot i on t o di smi ss,  

adopt i ng t he Ar chdi ocese' s memor andum i n suppor t  of  di smi ssal .    

¶10 The pl ai nt i f f s r esponded t hat  t he mot i ons t o di smi ss 

shoul d be deni ed because t he pl ai nt i f f s '  c l ai ms wer e not  bar r ed 

by t he st at ut e of  l i mi t at i ons and because publ i c pol i cy f avor s 

l i t i gat i on of  t he i ssues pr esent ed i n t he case r at her  t han 

encour agi ng t he conceal ment  of  i nf or mat i on by empl oyer s about  

sexual  abuser s i n t hei r  mi dst .   

¶11 The ci r cui t  cour t  hel d a mot i on hear i ng on December  

19,  2005.   I n a r ul i ng based on st at ut e of  l i mi t at i ons gr ounds,  

t he cour t  gr ant ed t he def endant s '  mot i ons t o di smi ss,  and an 

or der  di smi ssi ng t he case was f i l ed on Januar y 4,  2006.   

¶12 The pl ai nt i f f s appeal ed,  and on November  28,  2006,  t he 

cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  or der ,  al so 

conf i ni ng i t s di scussi on t o t he st at ut e of  l i mi t at i ons i ssue.   

Hor nback v.  Ar chdi ocese of  Mi l waukee,  No.  2006AP291,  unpubl i shed 

sl i p op.  ( Wi s.  Ct .  App.  Nov.  28,  2006) .   Revi ew was gr ant ed on 

Oct ober  11,  2007.  

I I  

¶13 " A mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m 

' t est s t he l egal  suf f i c i ency of  t he compl ai nt . ' "   John Doe 67C 

v.  Ar chdi ocese of  Mi l waukee,  2005 WI  123,  ¶19,  284 Wi s.  2d 307,  

700 N. W. 2d 180.   We r evi ew a c i r cui t  cour t ' s  di smi ssal  of  a 
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compl ai nt  f or  f ai l ur e t o st at e a c l ai m de novo.   I d.   Wi t hout  

dr awi ng unr easonabl e i nt er f er ences f r om t he pl eadi ngs,  we wi l l  

accept  as t r ue t he f act s pl ed i n t he compl ai nt  f or  pur poses of  

r evi ew.   See i d. ,  ¶¶19- 20.   

¶14 Whet her  Wi sconsi n cour t s r ecogni ze an al l eged dut y and 

how f ar  t he scope of  such a dut y ext ends may be quest i ons of  l aw 

det er mi ned j udi c i al l y  r at her  t han quest i ons of  f act .   Hoi da,  

I nc.  v.  M&I  Mi dst at e Bank,  2006 WI  69,  ¶23 n. 12,  291 Wi s.  2d 

283,  717 N. W. 2d 17.    

¶15 Whet her  a def endant  f ai l ed t o exer ci se or di nar y car e 

and i s negl i gent  as a mat t er  of  l aw ( " ' i . e. ,  based on t he f act s 

pr esent ed,  no pr oper l y i nst r uct ed,  r easonabl e j ur y coul d f i nd 

t he def endant  [ exer ci sed]  or di nar y car e' " )  i s  a quest i on of  l aw.   

St r asser  v.  Tr anst ech Mobi l e Fl eet  Ser v. ,  I nc. ,  2000 WI  87,  ¶60,  

236 Wi s.  2d 435,  613 N. W. 2d 142 ( c i t at i ons omi t t ed) .   As wi t h 

our  r evi ew of  t he l egal  suf f i c i ency of  a compl ai nt ,  t he 

det er mi nat i on of  whet her  publ i c pol i cy consi der at i ons pr ecl ude 

l i abi l i t y  i n a negl i gence case i s al so a quest i on of  l aw t hat  

t hi s cour t  det er mi nes wi t hout  def er ence t o any ot her  cour t .   See 

Gr i t zner  v.  Mi chael  R. ,  2000 WI  68,  ¶27,  235 Wi s.  2d 781,  611 

N. W. 2d 906.    

I I I  

¶16 I n Wi sconsi n,  t he suf f i c i ency of  a negl i gence cl ai m 

depends on whet her  a compl ai nt  al l eges f act s adequat el y  

est abl i shi ng t he f ol l owi ng f our  r equi r ed el ement s:   " ( 1)  t he 

exi st ence of  a dut y of  car e on t he par t  of  t he def endant ,  ( 2)  a 

br each of  t hat  dut y of  car e,  ( 3)  a causal  connect i on bet ween t he 
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def endant ' s br each of  t he dut y of  car e and t he pl ai nt i f f ' s 

i nj ur y,  and ( 4)  act ual  l oss or  damage r esul t i ng f r om t he 

i nj ur y. "   Gr i t zner ,  235 Wi s.  2d 781,  ¶19 ( c i t i ng Mi l l er  v.  Wal -

Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  260,  580 N. W. 2d 233 ( 1998) ;  

Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  418,  541 N. W. 2d 742 

( 1995) ) .   The f i r st  t wo el ement s,  dut y and br each,  ar e of t en 

pr esent ed t o j ur i es i n t he f or m of  a quest i on about  whet her  t he 

def endant  was negl i gent ,  wi t h t he causat i on and damages 

quest i ons asked separ at el y.   See Ni chol s v.  Pr ogr essi ve N.  I ns.  

Co. ,  2008 WI  20,  ¶12,  ___ Wi s.  2d ___,  746 N. W. 2d 220 ( c i t i ng 

Wi s JI ——Ci vi l  1005 ( 2006) ) .   

¶17 I n Ni chol s,  we st at ed t hat  t he cour t  of  appeal s '  

deci s i on i n t hat  case 

coul d be r ead as,  at  l east ,  i mpl i c i t l y  suggest i ng t hat  
Hoi da had over t ur ned or  backed away f r om cases such as 
Gr i t zner ,  235 Wi s.  2d 781,  ¶1,  and Rockwei t  v.  
Senecal ,  197 Wi s.  2d 409,  541 N. W. 2d 742 ( 1995) .   
Hoi da was not  i nt ended t o over t ur n pr i or  case l aw,  but  
t o r esol ve t he case pr esent ed.   See al so Baumei st er  v.  
Aut omat ed Pr ods. ,  I nc. ,  2004 WI  148,  277 Wi s.  2d 21,  
690 N. W. 2d 1.  

For  exampl e,  t he maj or i t y i n t he cour t  of  appeal s 
st at ed t hat  Hoi da hel d t hat  " [ d] ut y has not  become 
j ust  anot her  pol i cy f act or .  .  .  .   I n a nut shel l ,  
Hoi da r et ur ned Wi sconsi n negl i gence l aw t o i t s  pr e-
Bowen [ Bowen v.  Lumber mens Mut .  Cas.  Co. ,  183 Wi s.  2d 
627,  517 N. W. 2d 432 ( 1994) ]  anal ysi s.  .  .  .  "  Ni chol s,  
No.  2006AP364,  unpubl i shed sl i p op. ,  ¶22.   The cour t  
of  appeal s di d r ecogni ze t hat  Hoi da r equi r ed,  as par t  
of  t he anal ysi s  used i n a negl i gence det er mi nat i on,  
t he appl i cat i on of  " publ i c pol i cy f act or s t o t he 
speci f i c  f act s pr esent ed. "   I d. ,  ¶31.  

Wher e t he maj or i t y i n t he cour t  of  appeal s may 
have caused some conf usi on i n i t s r eadi ng of  Hoi da i s 
t hat  i t  seemed t o bel i eve t hat  t hi s cour t  had somehow 
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r et ur ned t o an emphasi s on dut y and f or eseeabi l i t y  as 
a way of  l i mi t i ng l i abi l i t y  i n a negl i gence case.   
Whi l e t hat  has been a l egi t i mat e i nqui r y,  l i abi l i t y  i n 
negl i gence cases i n Wi sconsi n mor e of t en has been 
l i mi t ed by consi der at i on of  publ i c pol i cy f act or s,  as 
shown i n t he Rockwei t  and Gr i t zner  [ l ead opi ni on5]  
deci s i ons.  

I n Hoi da,  we hel d t hat  a subcont r act or  who 
i ncur r ed l osses on a const r uct i on pr oj ect ,  when t he 
gener al  cont r act or  and t he pr oper t y owner  f r audul ent l y 
mi sappr opr i at ed about  $650, 000 of  t he pr oj ect ' s 
const r uct i on l oan pr oceeds,  had not  pr ovi ded 
suf f i c i ent  f act s t o cont r over t  t he def endant - l ender s '  
" pr i ma f aci e showi ng t hat  i t  di d not  br each t he dut y 
of  or di nar y car e under  t he c i r cumst ances.  .  .  .  "  
Hoi da,  I nc. ,  291 Wi s.  2d 283,  ¶1.   Hoi da cl ai med t hat  
t he def endant - l ender s br eached t hei r  dut y of  car e by 
f ai l i ng t o per f or m cer t ai n pr oj ect  over si ght  t asks 
t hat  Hoi da cl ai med t hey wer e obl i gat ed t o per f or m.   
Hoi da ar gued t hat  such a f ai l ur e was cont r ar y t o t he 
" ' basi c i ndust r y st andar ds' "  of  conduct  f or  such 
l ender s,  such as ver i f y i ng t hat  " suf f i c i ent  wor k on 
t he pr oj ect  had been compl et ed t o ' j ust i f y 
di sbur sement .  .  .  .  ' "   I d. ,  ¶20.   Hoi da cl ai med t hat ,  
by t he def endant - l ender s f ai l i ng t o per f or m such 
t asks,  i t  was " r easonabl y f or eseeabl e t hat  
subcont r act or s and mat er i al men [ woul d]  be har med. "   
I d.  

We di sagr eed wi t h Hoi da' s c l ai ms and hel d t hat  
Hoi da' s negl i gence cl ai m agai nst  M & I  Mi dst at e Bank 
was pr ecl uded because t he bank di d not  br each t he dut y 
of  or di nar y car e under  t he c i r cumst ances.   We al so 
hel d t hat ,  " Hoi da' s negl i gence cl ai m [ agai nst  McDonal d 
Ti t l e]  woul d be pr ecl uded by j udi c i al  publ i c 
pol i cy[ , ] "  even i f  we wer e t o concl ude t hat  McDonal d 
Ti t l e had br eached i t s dut y of  or di nar y car e under  t he 
c i r cumst ances.   I d. ,  ¶2.   Thi s cour t  went  on t o hol d 
t hat  al l owi ng Hoi da' s c l ai ms " woul d pl ace t oo 
unr easonabl e a bur den on McDonal d Ti t l e,  who act ed 

                                                 
5 A maj or i t y of  t hi s cour t  agr eed wi t h t he f ai l ur e t o war n 

hol di ng of  Chi ef  Just i ce Abr ahamson' s concur r ence i n Gr i t zner ,  
r at her  t han t he l ead opi ni on' s publ i c pol i cy appr oach t o f ai l ur e 
t o war n.   See Gr i t zner  v.  Mi chael  R. ,  2000 WI  68,  ¶86,  235 Wi s.  
2d 781,  611 N. W. 2d 906 ( Abr ahamson,  C. J. ,  concur r i ng) .    
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sol el y at  t he di r ect i on of  M & I . "   I d. ,  ¶43.   We so 
hel d i n addi t i on t o hol di ng t hat  t he def endant - l ender s 
di d not  owe a dut y of  car e t o Hoi da.   I d. ,  ¶¶44- 45.   
As not ed pr evi ousl y i n t hi s deci s i on,  a cour t  may 
pr ecl ude a negl i gence cl ai m on publ i c pol i cy gr ounds,  
even i f  al l  el ement s of  a negl i gence cl ai m have been 
appr opr i at el y pl ed or  even i f  we assume,  as we di d on 
some cl ai ms i n Hoi da,  t hat  a c l ai m has been 
appr opr i at el y pl ed so t hat  t he case can t hen be 
deci ded on publ i c pol i cy gr ounds.  

Ni chol s,  ____ Wi s.  2d ___,  ¶¶34- 38 ( c i t at i ons omi t t ed) .    

¶18 As we summar i zed t he l aw i n Ni chol s,  we sai d t hat  

al t hough " l i abi l i t y  has been l i mi t ed i n a negl i gence case based 

on t he absence of  a dut y,  l i abi l i t y  i n t he vast  maj or i t y of  

negl i gence cases i n Wi sconsi n i s gui ded,  when det er mi ni ng 

whet her  t o l i mi t  l i abi l i t y ,  by consi der at i on of  publ i c pol i cy 

f act or s,  as Gr i t zner  [ l ead opi ni on]  and Rockwei t  demonst r at e. "   

I d. ,  ¶47.   

¶19 Negl i gence and l i abi l i t y  ar e t wo di st i nct  concept s.   

See Hoi da,  291 Wi s.  2d 283,  ¶25.   Even i f  t he el ement s of  

negl i gence ar e est abl i shed or  assumed i n a case,  l i abi l i t y  i s  

not  guar ant eed,  but  may st i l l  be r est r i ct ed by Wi sconsi n cour t s 

on t he basi s of  j udi c i al l y  r ecogni zed pol i cy f act or s.   I d. ,  ¶24 

( c i t i ng Smaxwel l  v.  Bayar d,  2004 WI  101,  ¶39,  274 Wi s.  2d 278,  

682 N. W. 2d 923) .   Even t hough we can consi der  t he publ i c pol i cy 

f act or s t o pr ecl ude l i abi l i t y ,  such an anal ysi s gener al l y f i r st  

r equi r es a det er mi nat i on of  whet her  t he el ement s of  negl i gence 

have been suf f i c i ent l y al l eged,  or  at  l east  an assumpt i on t hat  

negl i gence exi st s.   See Ni chol s,  ___ Wi s.  2d ___,  ¶¶18,  19.   

¶20 I n t hi s case,  we pr oceed t o f i r st  exami ne t he cl ai ms 

under  a st andar d mot i on t o di smi ss i nqui r y f ocusi ng on t he 
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el ement s of  t he c l ai m al l eged.   For  t he r easons bel ow,  we 

concl ude t hat  t he pl ai nt i f f s have not  set  f or t h a c l ai m agai nst  

t he Di ocese upon whi ch r el i ef  may be gr ant ed because t he 

pl ai nt i f f  has not  al l eged t hat  t he def endant  has f ai l ed t o 

exer ci se or di nar y car e under  t he c i r cumst ances of  t he case;  t he 

f ai l ur e t o war n al l eged by t he pl ai nt i f f s does not  const i t ut e 

negl i gence i n t he i nst ant  case.   We t hen separ at el y exami ne 

whet her ,  even assumi ng negl i gence had been suf f i c i ent l y c l ai med,  

publ i c pol i cy f act or s woul d nonet hel ess pr ecl ude l i abi l i t y .  

A 

¶21 As a st ar t i ng poi nt  of  a negl i gence anal ysi s ,  we 

r ecogni ze i n Wi sconsi n t hat  ever yone has a dut y t o act  wi t h 

r easonabl e and or di nar y car e under  t he c i r cumst ances.   See 

Hoi da,  291 Wi s.  2d 283,  ¶30.   Thi s " f i r st  el ement ,  a dut y of  

car e,  i s  est abl i shed under  Wi sconsi n l aw whenever  i t  was 

f or eseeabl e t o t he def endant  t hat  hi s or  her  act  or  omi ssi on t o 

act  mi ght  cause har m t o some ot her  per son. "   Gr i t zner ,  235 Wi s.  

2d 781,  ¶20 ( c i t at i ons omi t t ed) .    

¶22 Our  st at e' s r ecogni t i on of  a gener al  dut y t o act  wi t h 

or di nar y car e,  f ol l owi ng t he f amous mi nor i t y opi ni on of  Pal sgr af  

v.  Long I s l and Rai l r oad Co. ,  i s  t hat  " [ ever yone]  owes t o t he 

wor l d at  l ar ge t he dut y of  r ef r ai ni ng f r om t hose act s t hat  may 

unr easonabl y t hr eat en t he saf et y of  ot her s. "   Pal sgr af  v.  Long 

I s l and R. R.  Co. ,  162 N. E.  99,  103 ( N. Y.  1928)  ( Andr ews,  J. ,  

di ssent i ng) .   See al so Al var ado v.  Ser sch,  2003 WI  55,  ¶13,  262 

Wi s.  2d 74,  662 N. W. 2d 350.   Thus,  as we expl ai ned i n Gr i t zner ,   
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Wi sconsi n does not  f ol l ow t he maj or i t y v i ew i n 
Pal sgr af  .  .  .  under  whi ch t he exi st ence of  a dut y of  
car e depends upon whet her  i nj ur y t o t he par t i cul ar  
v i ct i m was f or eseeabl e.   See Schi l l i ng v.  St ockel ,  26 
Wi s.  2d 525,  531,  133 N. W. 2d 335 ( 1965) ( di scussi ng 
t hi s cour t ' s  adopt i on and subsequent  r ej ect i on of  t he 
maj or i t y " no- dut y"  f or mul a i n Pal sgr af ) .    

Gr i t zner ,  235 Wi s.  2d 781,  ¶20 n. 3.   Thi s gener al  dut y has al so 

been descr i bed as an " obl i gat i on of  due car e t o r ef r ai n f r om any 

act  whi ch wi l l  cause f or eseeabl e har m t o ot her s even t hough t he 

nat ur e of  t hat  har m and t he i dent i t y of  t he har med per son or  

har med i nt er est  i s  unknown at  t he t i me of  t he act . "   A. E.  I nv.  

Cor p.  v.  Li nk Bui l der s,  I nc. ,  62 Wi s.  2d 479,  483,  214 N. W. 2d 

764 ( 1974) .   Under  t hi s f r amewor k,  a per son i s negl i gent  " ' i f  

t he per son,  wi t hout  i nt endi ng t o do har m does somet hi ng ( or  

f ai l s  t o do somet hi ng)  t hat  a r easonabl e per son woul d r ecogni ze 

as cr eat i ng an unr easonabl e r i sk  of  i nj ur y or  damage t o a per son 

or  pr oper t y. ' "   Al var ado,  262 Wi s.  2d 74,  ¶14 ( quot i ng Gr i t zner ,  

235 Wi s.  2d 781,  ¶22;  Wi s JI ——Ci vi l  1005) .  

¶23 The mor e speci f i c  component  of  a st andar d negl i gence 

i nqui r y i nvol ves whet her  t her e has been a br each of  t hat  

or di nar y car e under  t he c i r cumst ances of  t he case.   As we 

expl ai ned i n Hoi da,  " what  i s compr i sed wi t hi n or di nar y car e may 

depend on .  .  .  whet her  t he al l eged t or t f easor  assumed a speci al  

r ol e i n r egar d t o t he i nj ur ed par t y. "   Hoi da,  291 Wi s.  2d 283,  

¶32.   I n Gr i t zner ,  we r ecogni zed t hat  t he speci f i c  t ype of  

negl i gence al l eged,  a negl i gent  f ai l ur e t o war n,  " dependi ng on 

t he ci r cumst ances,  may be a br each of  t he dut y of  or di nar y 

car e. "   See Gr i t zner ,  235 Wi s.  2d 781,  ¶76 ( Abr ahamson,  C. J. ,  

concur r i ng) .   
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¶24 Thus,  i n t he vast  maj or i t y of  cases,  whet her  a 

def endant  has act ed negl i gent l y " ' i s  not  exami ned i n t er ms of  

whet her  or  not  t her e i s a dut y t o do a speci f i c  act ,  but  r at her  

whet her  t he conduct  sat i sf i ed t he dut y pl aced upon i ndi v i dual s  

t o exer ci se t hat  degr ee of  car e as woul d be exer ci sed by a 

r easonabl e per son under  t he c i r cumst ances. ' "   Ni chol s,  ___ Wi s.  

2d ___,  ¶45.   See al so Schust er  v.  Al t enber g,  144 Wi s.  2d 223,  

238 n. 3,  424 N. W. 2d 159 ( 1988) ( c i t at i ons omi t t ed) :  

Under  Wi sconsi n' s br oad def i ni t i on of  dut y,  we 
need not  engage i n anal yt i cal  gymnast i cs t o ar r i ve at  
our  r esul t  by f i r st  not i ng t hat  at  common l aw,  a 
per son owes no dut y t o cont r ol  t he conduct  of  anot her  
per son or  war n of  such conduct ,  and t hen f i ndi ng 
except i on t o t hat  gener al  r ul e wher e t he def endant  
st ands i n a speci al  r el at i onshi p t o ei t her  t he per son 
whose conduct  needs t o be cont r ol l ed or  i n a 
r el at i onshi p t o t he f or eseeabl e v i ct i m of  t he conduct .   

¶25 I n t hi s case,  t he pl ai nt i f f s '  compl ai nt  al l eges t hat  

t he el ement s const i t ut i ng negl i gence i ncl ude t he f act s t hat  t he 

Di ocese " knew or  shoul d have known of  Kazmar ek' s  pr opensi t y f or  

sexual l y abusi ng chi l dr en and,  despi t e t hi s knowl edge,  di d not  

r ef er  Kazmar ek t o t he pol i ce or  t ake any ot her  act i on t o pr event  

Kazmar ek f r om cont i nui ng hi s pat t er n of  sexual l y abusi ng 

chi l dr en. "    

¶26 The pl ai nt i f f s '  descr i pt i on of  t he " ot her  act i on"  t he 

Di ocese f ai l ed t o t ake,  t her eby const i t ut i ng negl i gence,  has 

var i ed.   I n t hei r  br i ef  t o t hi s cour t ,  t he pl ai nt i f f s al l eged 

t hat  t he Di ocese:  

( 1)  knew or  shoul d have known of  t he danger ous 
pr opensi t i es of  Kazmar ek,  ( 2)  at t empt ed t o conceal  t he 
sexual  assaul t s f r om aut hor i t i es,  ( 3)  r epr esent ed t o 
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par ent s t hat  Kazmar ek woul d be sent  f or  t r eat ment ,  
[ and]  ( 4)  r epr esent ed t o par ent s [ t hat ]  Kazmar ek woul d 
never  have cont act  wi t h chi l dr en agai n,  yet  despi t e 
t hi s knowl edge and t hese r epr esent at i ons,  f ai l ed t o 
r epor t  Kazmar ek t o aut hor i t i es,  send hi m f or  
t r eat ment ,  or  t ake any ot her  act i on consi st ent  wi t h 
t hei r  dut y of  car e.   

However ,  dur i ng or al  ar gument s,  t he pl ai nt i f f s acknowl edged t hat  

i t  had been t he Mi l waukee Ar chdi ocese onl y t hat  had,  as t he 

compl ai nt  c l ai ms,  made r epr esent at i ons t hat  Kazmar ek woul d be 

sent  f or  t r eat ment ,  and t hat  he woul d never  have cont act  wi t h 

chi l dr en agai n.   The pl ai nt i f f s asser t ed at  or al  ar gument  t hat  

i t  made no di f f er ence t o t hei r  negl i gence cl ai m t hat  onl y t he 

Ar chdi ocese had made an af f i r mat i ve pr omi se,  because t he 

speci f i c  br each of  dut y c l ai m t hey al l ege i n t hi s case emanat ed 

f r om t he knowl edge t hat  bot h t he Di ocese and Ar chdi ocese had of  

Kazmar ek' s pr opensi t y.   The pl ai nt i f f s t hen r ef r amed t hei r  

negl i gence cl ai m,  c l ar i f y i ng t hat  t he compl ai nt ' s r ef er ence t o a 

f ai l ur e t o t ake " ot her  act i on"  i s,  mor e speci f i cal l y,  a f ai l ur e 

t o war n unf or eseeabl e t hi r d par t i es——i ncl udi ng " ot her  di oceses 

wi t hi n t he Uni t ed St at es,  t he par ochi al  school  syst ems .  .  .  or  

t he par ent s"  of  unf or eseeabl e v i ct i ms——of  Kazmar ek' s pr opensi t y 

f or  sexual  abuse.    

 ¶27 Vi ewi ng t he compl ai nt  i n conj unct i on wi t h t he 

pl ai nt i f f s '  c l ar i f i cat i on of  t hei r  ar gument s dur i ng or al  

ar gument ,  we concl ude t hat  t he pl ai nt i f f s '  negl i gence cl ai m i s  

pr emi sed on an al l eged f ai l ur e t o war n unf or eseeabl e t hi r d 

par t i es,  i ncl udi ng any pot ent i al  f ut ur e empl oyer s of  Kazmar ek at  
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di oceses and par ochi al  school  syst ems ever ywher e i n t he count r y,  

as wel l  as par ent s of  unf or eseeabl e v i ct i ms. 6  

¶28  I ncor por at i ng t he ar gument s made i n t he Ar chdi ocese' s 

br i ef  t o t hi s cour t ,  t he Di ocese ar gues t hat  common l aw t or t  

r ul es do not  i mpose a dut y on empl oyer s t o seek out  and di scl ose 

i nf or mat i on t o an empl oyee' s subsequent  empl oyer s or  t he publ i c 

at  l ar ge concer ni ng a f or mer  empl oyee' s hi st or y of  mi sconduct  or  

ant i soci al  behavi or .   The Di ocese ar gues t hat  under  t he l aw of  

" negl i gent  r ef er r al  or  dut y t o war n, "  unl ess an empl oyer  gi ves a 

f avor abl e r ef er ence t o a subsequent  empl oyer  or  t hi r d par t y 

about  t he f or mer  empl oyee whi l e wi t hhol di ng negat i ve 

i nf or mat i on,  t her e i s no br each of  dut y est abl i shed by t he 

empl oyer ' s f ai l ur e t o seek out  subsequent  empl oyer s and al er t  

t hem t o pr i or  negat i ve hi st or y of  t he f or mer  empl oyee.   

¶29 Al t hough acknowl edgi ng t hat  t hi s has not  been 

expr essl y adopt ed i n Wi sconsi n case l aw,  t he Di ocese ci t es as an 

anal ogous case Mackenzi e v.  Mi l l er  Br ewi ng Co. ,  2000 WI  App 48,  

234 Wi s.  2d 1,  608 N. W. 2d 331,  i n whi ch t he cour t  of  appeal s 

decl i ned t o r ecogni ze a dut y of  empl oyer s t o di scl ose t o 

empl oyees possi bl e negat i ve cor por at e event s and devel opment s.   

The Di ocese suggest s t hat  i n Wi sconsi n,  we shoul d f ol l ow t he 

                                                 
6 Dur i ng or al  ar gument ,  upon concedi ng t hat  i t  was t he 

Ar chdi ocese of  Mi l waukee onl y and not  t he Di ocese of  Madi son 
t hat  made af f i r mat i ve pr omi ses t o r epor t  Kazmar ek t o t he pol i ce 
and keep hi m f r om chi l dr en,  and upon r ef r ami ng t he cl ai med 
br each of  dut y as a f ai l ur e t o war n di oceses,  school s and 
par ent s,  t he pl ai nt i f f s al so appear ed t o dr op t hei r  c l ai m t hat  
t he f ai l ur e t o r epor t  Kazmar ek t o t he pol i ce al so const i t ut ed 
negl i gence.    
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r at i onal e of  a Cal i f or ni a negl i gent  r ef er r al  case,  Randi  W.  v.  

Mur oc Joi nt  Uni f i ed School  Di st r i ct ,  929 P. 2d 582,  591- 93 ( Cal .  

1997) ,  and r ecogni ze t hat  absent  a posi t i ve j ob r ef er ence,  mer e 

knowl edge of  an empl oyee' s negat i ve per sonal  hi st or y i s not  

enough t o cr eat e a dut y of  not i f i cat i on t o subsequent  empl oyer s.   

As such,  i n t hi s case,  t her e shoul d be no such dut y i mposed on 

t he def endant s,  ar gues t he Di ocese,  consi der i ng how f ar  r emoved 

t he pl ai nt i f f s ar e f r om t he r el at i onshi ps bet ween Kazmar ek and 

t he Di ocese of  Madi son.   The Di ocese emphasi zes t hat  i t  never  

spoke t o t he Ar chdi ocese of  Loui svi l l e about  Kazmar ek,  t hat  t he 

pl ai nt i f f s never  al l ege such communi cat i on occur r ed,  and t hat  

t her e i s t her ef or e no negl i gence under  t hese ci r cumst ances.   

¶30 The pl ai nt i f f s r espond t hat  t hi s case f i t s squar el y 

wi t hi n t he dut y of  or di nar y car e al l  per sons owe one anot her ,  

and shoul d be gui ded by passages f r om t wo speci f i c  Wi sconsi n 

pr ecedent s addr essi ng negl i gent  f ai l ur e t o war n,  Gr i t zner ,  235 

Wi s.  2d 781,  ¶¶23,  43,  and Schust er ,  144 Wi s.  2d at  235.   The 

pl ai nt i f f s ar gue t hat  because t he Di ocese i n t hi s case knew 

Kazmar ek abused up t o t en chi l dr en at  one of  i t s  school s,  i t  

shoul d have deduced Kazmar ek' s cont i nued danger  t o ot her  

chi l dr en;  and t hat  i t s f ai l ur e t o war n const i t ut ed negl i gence.   

¶31 A pr oper  anal ysi s of  t hi s i ssue i s f r amed i n t er ms of  

t he or di nar y car e al l  per sons owe one anot her  under  t he 

c i r cumst ances,  as opposed t o a par t i cul ar  " dut y t o war n. "   

However ,  we al so r ecogni ze t hat  i n some cases,  t he f ai l ur e t o 

war n may be a br each of  dut y of  or di nar y car e.   Gr i t zner ,  235 

Wi s.  2d 781,  ¶76 ( Abr ahamson,  C. J. ,  concur r i ng) .    
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¶32 We concl ude t hat  t he t hi r d par t y f ai l ur e t o war n 

c l ai ms r ecogni zed i n t hi s st at e do not  encompass t he t ype of  

f ai l ur e t o war n c l ai med by t he pl ai nt i f f s.   We do not  deci de 

t oday whet her  t o adopt  t he negl i gent  r ef er r al  appr oach of  Randi  

W.   We emphasi ze t hat  even i f  we di d r ecogni ze such negl i gent  

r ef er r al  c l ai ms,  t he gener al  r ul e under  Randi  W.  i s t hat  

empl oyer s who act i vel y pr ovi de r ecommendat i ons of  empl oyees 

" shoul d not  be hel d account abl e t o t hi r d per sons f or  f ai l i ng t o 

di scl ose negat i ve i nf or mat i on r egar di ng a f or mer  

empl oyee.  .  .  .  "   Randi  W. ,  929 P. 2d at  584 ( emphasi s added) .   

Randi  W.  pr ovi des onl y a nar r ow except i on al l owi ng t hat  t or t  

l i abi l i t y  f or  f r aud or  negl i gent  mi sr epr esent at i on may be 

cr eat ed " i f ,  as al l eged her e,  t he r ecommendat i on l et t er  amount s 

t o an af f i r mat i ve mi sr epr esent at i on pr esent i ng a f or eseeabl e and 

subst ant i al  r i sk of  physi cal  har m t o a t hi r d per son. "   I d. 7  

( Emphasi s i n or i gi nal . )  

¶33 We obser ve t hat  Randi  W.  has been cr i t i c i zed by some 

as goi ng t oo f ar  i n ext endi ng l i abi l i t y  i n empl oyer  war ni ng 

cont ext s.   See J.  Br adl ey Buckhal t er ,  Speak No Evi l :   Negl i gent  

Empl oyment  Ref er r al  and t he Empl oyer ' s Dut y t o War n ( Or ,  How 

                                                 
7 I n Randi  W. ,  an empl oyer  al l eged t o have knowi ngl y 

conceal ed mat er i al  f act s about  a past  empl oyee' s sexual  
mi sconduct  wi t h st udent s wr ot e a l et t er  of  r ef er ence f or  t he 
empl oyee t hat  " al l egedl y ext ol l ed Gadams' s [ t he empl oyee' s]  
' genui ne concer n'  f or  and ' out st andi ng r appor t '  wi t h st udent s,  
knowi ng t hat  Gadams had engaged i n i nappr opr i at e physi cal  
cont act  wi t h t hem.   [ The f or mer  empl oyer ]  decl ar ed i n t he l et t er  
t hat  he ' woul dn' t  hesi t at e t o r ecommend Mr .  Gadams f or  any 
posi t i on! ' "   Randi  W.  v.  Mur oc Joi nt  Uni f i ed Sch.  Di st . ,  929 
P. 2d 582,  592- 93 ( Cal .  1997) .  
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Empl oyer s Can Have Thei r  Cake and Eat  i t  Too) ,  22 Seat t l e U.  L.  

Rev.  265,  267 ( 1998) ( " The [ Randi  W. ]  deci s i on bot h gener at ed 

academi c debat e and t r i gger ed di smayed comment ar y i n l egal  t r ade 

j our nal s. " ) ( c i t at i ons omi t t ed) .   I n cont r ast  wi t h Randi  W. ' s 

appr oach r ecogni z i ng t or t  c l ai ms f or  empl oyer s '  f ai l ur e t o 

di scl ose i nf or mat i on about  past  empl oyees,  most  st at es st and by 

a t r adi t i onal  " no dut y t o act "  appr oach i n empl oyment  r ef er r al  

cont ext s.   See i d.  at  274.   

¶34 I n t hi s case,  no af f i r mat i ve mi sr epr esent at i on of  t he 

t ype r ecogni zed under  a negl i gent  r ef er r al  anal ysi s has been 

al l eged,  l et  al one any t ype of  communi cat i on about  Kazmar ek f r om 

t he Di ocese of  Madi son t o t he Ar chdi ocese of  Loui svi l l e.   The 

Di ocese' s mer e knowl edge of  Kazmar ek' s past  sexual  abuse,  or  a 

pr esumed knowl edge of  a cont i nued sexual  pr opensi t y f or  abuse,  

i s not  enough t o est abl i sh negl i gence.   Reasonabl e and or di nar y 

car e does not  r equi r e t he Di ocese t o not i f y  al l  pot ent i al  

subsequent  empl oyer s wi t hi n di oceses and par ochi al  school  

syst ems acr oss t he count r y,  al ong wi t h al l  par ent s of  f ut ur e 

unf or eseeabl e v i ct i ms.   Requi r i ng such not i f i cat i on under  t hese 

ci r cumst ances woul d cr eat e a vast  obl i gat i on dr amat i cal l y 

exceedi ng any appr oach t o f ai l ur e t o war n r ecogni zed ei t her  i n 

t hi s st at e or  i n ot her  j ur i sdi ct i ons.    

¶35 As t o t he pl ai nt i f f s '  r el i ance on Gr i t zner  and 

Schust er ,  i t  i s t r ue t hat  t hese cases af f i r m t he pot ent i al  

v i abi l i t y  of  negl i gent  f ai l ur e t o war n c l ai ms,  but  t hey do so i n 

di f f er ent  cont ext s.   See Gr i t zner ,  235 Wi s.  2d 781,  ¶¶1- 9;  

Schust er ,  144 Wi s.  2d at  226- 29,  263.   The f ai l ur e t o war n i s 
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not  wi t hout  l i mi t at i ons and par amet er s.   Thi s cour t ' s 

r ecogni t i on of  such pot ent i al  c l ai ms i n Gr i t zner  i ncl uded t he 

di scl ai mer ,  " [ f ] ai l ur e t o war n,  dependi ng on t he ci r cumst ances,  

may be a br each of  t he dut y of  or di nar y car e. "   Gr i t zner ,  235 

Wi s.  2d 781,  ¶76 ( emphasi s added) ( Abr ahamson,  C. J.  concur r i ng) .  

¶36 I n Gr i t zner ,  t hi s cour t  was conf r ont ed wi t h t he 

quest i on of  whet her  t he def endant  had negl i gent l y f ai l ed t o war n 

t he pl ai nt i f f s of  a t hi r d par t y ' s pr opensi t y  t owar d sexual  

abuse.   I d. ,  ¶2.   Gr i t zner  i nvol ved t he sexual  abuse of  a f our -

year - ol d gi r l  by her  nei ghbor  Mi chael ,  who hi msel f  was t en year s 

ol d.   I d. ,  ¶1.   The pl ai nt i f f s i n t he case wer e t he gi r l ' s  

par ent s,  who sued a car et aker  of  t he boy ( Roger  Bubner ,  t he 

l i ve- i n boyf r i end of  t he boy' s mot her )  f or  f ai l ur e t o cont r ol  

Mi chael  and f ai l ur e t o war n t he gi r l ' s  par ent s of  t he boy' s 

pr opensi t y f or  i nappr opr i at e sexual  act s.   I d. ,  ¶¶1- 2.   

¶37 Al t hough t he pl ai nt i f f s i n Gr i t zner ,  as i n t hi s case,  

al l eged a negl i gent  f ai l ur e t o war n of  a known pr opensi t y f or  

sexual  abuse,  t her e ar e cr i t i cal  di f f er ences bet ween Gr i t zner  

and t hi s case.   The compl ai nt  i n Gr i t zner  al l eged i n r el evant  

par t  t hat  Bubner  knew of  pr evi ous i nappr opr i at e sexual  act s by 

Mi chael ,  i ncl udi ng act s wi t h hi s hal f - s i st er ,  and t hat  Bubner  

knew or  shoul d have known t hat  Mi chael  woul d engage i n 

i nappr opr i at e sexual  act s agai n i f  l ef t  unsuper vi sed wi t h t he 

gi r l .   I d. ,  ¶¶7,  9.   I n t hi s case,  t her e was no compar abl e 

al l egat i on of  such knowl edge t hat  Kazmar ek woul d engage i n 

sexual  abuse agai n,  ei t her  gener al l y or  t owar d t he pl ai nt i f f s 

speci f i cal l y.   The onl y knowl edge at t r i but ed t o t he Di ocese by 
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t he compl ai nt  i n t hi s case i s t hat  i t  " knew or  shoul d have known 

of  Kazmar ek' s pr opensi t y f or  sexual l y abusi ng chi l dr en. "   

¶38 Mor e i mpor t ant l y,  i n t hi s case,  t he speci f i c  vi ct i ms 

wer e unf or eseeabl e.   For eseeabi l i t y  of  speci f i c  v i ct i ms becomes 

r el evant  when an af f i r mat i ve obl i gat i on i s ar gued,  such as t he 

obl i gat i on t o war n.   See Hoi da,  291 Wi s.  2d 283,  ¶¶32,  34.   

Mor eover ,  t he Di ocese di d not  assume a speci al  r ol e i n r egar d t o 

t he i nj ur ed par t i es.  

¶39 Thus,  t he r at i onal e i n Gr i t zner  f or  r ecogni z i ng a 

pot ent i al  negl i gence f ai l ur e t o war n c l ai m does not  ext end t o 

t hi s case i n par t  because t her e i s no di r ect  cont act  of  any sor t  

al l eged bet ween t he pl ai nt i f f s and def endant s i n t hi s case.    

¶40 Fur t her mor e,  al t hough par ent s may have a dut y t o war n 

ot her  par ent s when t her e i s a speci al  r ol e or  r el at i onshi p among 

t he par t i es i n a case, 8 Gr i t zner  di d not  hol d t hat  t he par ent s i n 

t hat  case al so have a dut y t o war n ever y chi l d t hat  t he par ent s 

encount er  f or  t he i ndef i ni t e f ut ur e about  t he per pet r at or ' s 

pr opensi t y f or  sexual  abuse.    

¶41 Schust er ,  t he ot her  case r el i ed upon by t he 

pl ai nt i f f s,  al so does not  descr i be negl i gent  f ai l ur e t o war n 

c l ai ms as ext endi ng t o c i r cumst ances such as t hose i n t he 

pr esent  case.   I n Schust er ,  t hi s cour t  r ecogni zed t hat  a c l ai m 

f or  r el i ef  was st at ed when t he compl ai nt  set  f or t h al l egat i ons 

of  a psychi at r i st ' s  f ai l ur e t o war n a pat i ent ' s f ami l y of  t he 

                                                 
8 See Hoi da,  I nc. ,  v.  M&I  Mi dst at e Bank,  2006 WI  69,  ¶¶32,  

34,  291 Wi s.  2d 283,  717 N. W. 2d 17.  
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pat i ent ' s danger ous condi t i on.   Schust er ,  144 Wi s.  2d at  226- 29,  

263.   The di scussi on f ocused on t he ext ent  t o whi ch 

psychot her api st s speci f i cal l y have a dut y t o war n ot her s about  

danger ous pat i ent s i n cont ext s when t he i nf or mat i on about  t he 

danger  t hey have i s so cer t ai n and speci f i c  t hat  i t  suppor t s 

i ni t i at i on of  det ent i on or  commi t ment  pr oceedi ngs.   See i d.  at  

257- 62.    

¶42 The pl ai nt i f f s her e c l ai m a much br oader  t ype of  

f ai l ur e t o war n br each.   Unl i ke t he br each cl ai m i n Schust er  

whi ch emanat ed f r om knowl edge of  such a cer t ai n and speci f i c  

danger ,  t he pl ai nt i f f s i n t hi s case do not  al l ege t hat  when t he 

Ar chdi ocese of  Loui svi l l e hi r ed Kazmar ek,  t he Di ocese had 

knowl edge of  such a speci f i c  and i mmedi at e danger  as t hat  

descr i bed i n Schust er .  

¶43 Al t hough we agr ee wi t h t he Di ocese t hat  Gr i t zner  and 

Schust er  do not  make t he pl ai nt i f f s '  case,  we di sagr ee wi t h t he 

Di ocese t hat  MacKenzi e i s di r ect l y appl i cabl e t o t hi s case i n 

t he way t he Di ocese cl ai ms.   MacKenzi e,  unl i ke t he pr esent  case,  

addr esses an empl oyer ' s obl i gat i on t o di scl ose cer t ai n 

i nf or mat i on t o an empl oyee i n t he cont ext  of  an i nt ent i onal  

mi sr epr esent at i on c l ai m.   MacKenzi e,  234 Wi s.  2d 1.   I n 

cont r ast ,  t hi s case i nvol ves a f ai l ur e t o war n t hi r d par t i es,  i n 

t he cont ext  of  a negl i gence cl ai m.   Never t hel ess,  we agr ee t hat  

because t hi s case i nvol ves quest i ons about  an empl oyer ' s br each,  

i t  war r ant s t aki ng a c l oser  l ook at  any speci al  r ol es and,  

consequent l y,  obl i gat i ons,  cr eat ed by t he f or mer  empl oyment  
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r el at i onshi p bet ween t he Di ocese and Kazmar ek.   See Hoi da,  291 

Wi s.  2d 283,  ¶32.    

¶44 On t he one hand,  t he pl ai nt i f f s i n t hi s case had 

vi r t ual l y no r el at i onshi p wi t h t he Di ocese.   Ther e ar e 

s i gni f i cant  gaps t empor al l y and geogr aphi cal l y,  wi t h t he 

pl ai nt i f f s separ at ed f r om t he Di ocese by sever al  st at e l i nes and 

t hei r  abuse separ at ed f r om Kazmar ek' s empl oyment  wi t h t he 

Di ocese by a number  of  year s,  and t he compl ai nt  never  i ndi cat ed 

t hat  t hei r  pat hs cr ossed at  al l  pr i or  t o t he pl ai nt i f f s f i l i ng 

t hi s act i on.   Thus,  t he r el at i onshi p bet ween t he par t i es i n t hi s 

case i s qui t e at t enuat ed.    

¶45  Ther e i s no st at e i n whi ch empl oyer s ar e r ecogni zed 

as bei ng negl i gent  f or  f ai l i ng t o seek out ,  f i nd,  and war n 

f ut ur e empl oyer s of  sexual l y danger ous f or mer  empl oyees.   Even 

t hose st at es t hat  have r ecogni zed a negl i gent  r ef er r al  doct r i ne 

do not  i mpose l i abi l i t y  when a r ef er r al  l et t er  i s  sent  by a past  

empl oyer  t o a f ut ur e empl oyer  of  such an empl oyee unl ess act ual  

mi sr epr esent at i ons ar e made i n such a l et t er .   See Randi  W. ,  929 

P. 2d at  584.   

¶46 Thus,  we concl ude t hat  t he pl ai nt i f f s '  compl ai nt  f ai l s 

t o al l ege negl i gence ( dut y of  car e and br each t her eof )  

suf f i c i ent l y t o sur vi ve a mot i on t o di smi ss.   Al t hough t he 

pl ai nt i f f s al l ege t hat  t he Di ocese knew t hat  Kazmar ek had a 

pr opensi t y f or  sexual  abuse,  what  i s mor e per t i nent  i s what  t he 

pl ai nt i f f s di d not  al l ege.   They di d not  al l ege t hat  t he Di ocese 

knew t hat  Kazmar ek was i n Kent ucky,  st i l l  t eachi ng chi l dr en,  or  

wor ki ng f or  t he Ar chdi ocese i n Loui svi l l e.   They di d not  al l ege 
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any knowl edge t hat  t he chi l dr en at  t he Mot her  of  Sor r ow School  

i n Loui svi l l e wer e i n any danger .   They di d not  al l ege t hat  t he 

Ar chdi ocese of  Loui svi l l e asked t he Di ocese f or  a r ef er ence,  

t hat  t he Di ocese made a r ef er ence r ecommendi ng Kazmar ek,  or  t hat  

t he Di ocese had any communi cat i on what soever  wi t h t he 

Ar chdi ocese of  Loui svi l l e r egar di ng Kazmar ek.   

¶47 The pl ai nt i f f s al so f ai l  t o pr ovi de l egal  aut hor i t y 

suppor t i ng t hei r  ar gument s.   They ar gue t hat  t he dut y of  

or di nar y car e i n t hi s case encompasses a speci f i c  obl i gat i on t o 

war n al l  par ochi al  school s and di oceses i n t hi s count r y,  as wel l  

as f ut ur e par ent s of  unf or eseeabl e v i ct i ms,  but  have ci t ed no 

cases i n whi ch t he f ai l ur e t o war n t hi r d par t i es has been 

descr i bed i n such sweepi ng t er ms.    

¶48 Consequent l y,  t he pl ai nt i f f s have not  st at ed a c l ai m 

f or  negl i gence.   They have not  al l eged t hat  t he def endant  f el l  

bel ow t he st andar d of  car e under  t he c i r cumst ances.   We decl i ne 

t o r ul e t hat  under  t he gener al  dut y of  or di nar y car e r ecogni zed 

i n Wi sconsi n,  an empl oyer  may be f ound negl i gent  f or  f ai l i ng t o 

war n unf or eseen t hi r d par t i es of  a danger ous f or mer  empl oyee.   

Such a r ul i ng woul d ext end an empl oyer ' s obl i gat i on t o war n 

i ndef i ni t el y i nt o t he f ut ur e t o a sweepi ng cat egor y of  per sons,  

t her eby r equi r i ng empl oyer s t o war n near l y al l  pot ent i al  f ut ur e 

empl oyer s or  v i ct i ms,  as t he pl ai nt i f f s i n t hi s case ar gue.  

B 

¶49 We next  addr ess t he publ i c pol i cy concer ns gener at ed 

by t hi s case.   I n Wi sconsi n,  we r ecogni ze s i x publ i c pol i cy 



No.  2006AP291   

 

24 
 

gr ounds upon whi ch t hi s cour t  may deny l i abi l i t y  even i n t he 

f ace of  pr oven or  assumed negl i gence:   

( 1)  " t he i nj ur y i s t oo r emot e f r om t he negl i gence" ;  
( 2)  t he r ecover y i s " ' whol l y out  of  pr opor t i on t o t he 
cul pabi l i t y  of  t he negl i gent  t or t - f easor ' " ;  ( 3)  t he 
har m caused i s hi ghl y ext r aor di nar y gi ven t he 
negl i gent  act ;  ( 4)  r ecover y " woul d pl ace t oo 
unr easonabl e a bur den"  on t he negl i gent  t or t - f easor ;  
( 5)  r ecover y woul d be " t oo l i kel y t o open t he way t o 
f r audul ent  c l ai ms" ;  and ( 6)  r ecover y woul d ent er  i nt o 
" ' a f i el d t hat  has no sensi bl e or  j ust  st oppi ng 
poi nt . ' "  

Hoi da,  291 Wi s.  2d 283,  ¶41.   Thi s cour t  may r ef use t o i mpose 

l i abi l i t y  on t he basi s of  any of  t hese f act or s wi t hout  f ul l  

r esol ut i on of  a cause of  act i on by t r i al .   St ephenson v.  

Uni ver sal  Met r i cs,  I nc. ,  2002 WI  30,  ¶¶42- 43,  251 Wi s.  2d 171,  

641 N. W. 2d 158.    

¶50 I n Ni chol s,  we st at ed t hat  i n Rockwei t ,  197 Wi s.  2d at  

425,  

[ w] e hel d t hat  " ' once i t  i s  det er mi ned t hat  a 
negl i gent  act  has been commi t t ed and t hat  t he act  i s  a 
subst ant i al  f act or  i n causi ng t he har m,  t he quest i on 
of  dut y i s i r r el evant  and a f i ndi ng of  nonl i abi l i t y  
can be made onl y i n t er ms of  publ i c pol i cy. ' "   I d.  
( c i t at i ons omi t t ed) .   A f i ndi ng of  nonl i abi l i t y  on t he 
basi s of  " publ i c pol i cy i s a quest i on of  l aw whi ch t he 
cour t  al one deci des. "   I d.   ( c i t at i ons omi t t ed) .   Our  
deci s i on " t o deny l i abi l i t y  i s  essent i al l y  one of  
publ i c pol i cy r at her  t han of  dut y or  causat i on. "   I d.  
( c i t at i on omi t t ed) .   We st at ed t hat  t hi s appr oach 
r epr esent s t he mi nor i t y v i ewpoi nt  of  Pal sgr af  v.  Long 
I s l and R. R.  Co. ,  248 N. Y.  339,  162 N. E.  99 ( 1928)  
( Andr ews,  J. ,  di ssent i ng) ,  t hat  we adopt ed i n Pf ei f er  
v.  St andar d Gat eway Theat er ,  262 Wi s.  229,  55 N. W. 2d 
29 ( 1952) ,  and Kl assa v.  Mi l waukee Gas Li ght  Co. ,  273 
Wi s.  176,  77 N. W. 2d 397 ( 1956) .   We decl i ned t o adopt  
t he " no- dut y,  no- l i abi l i t y  concept  of  t he maj or i t y i n 
Pal sgr af . "   Rockwei t ,  197 Wi s.  2d at  420,  541 N. W. 2d 
742.  
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Ni chol s,  ___ Wi s.  2d ___,  ¶41.   We al so st at ed,  " l i abi l i t y  i n 

negl i gence cases i n Wi sconsi n mor e of t en has been l i mi t ed by 

consi der at i on of  publ i c pol i cy f act or s"  r at her  t han by 

emphasi z i ng " dut y and f or eseeabi l i t y  as a way of  l i mi t i ng 

l i abi l i t y  i n a negl i gence case. "   I d. ,  ¶36.   We expl ai ned i n 

Ni chol s t hat  

Gr i t zner  and Rockwei t  ar e st i l l  good l aw i n Wi sconsi n.   
Not hi ng i n Hoi da was i nt ended t o over r ul e or  change 
t he pr i nci pl es of  l aw expr essed i n Gr i t zner  and 
Rockwei t .   Whi l e l i abi l i t y  has been l i mi t ed i n a 
negl i gence case based on t he absence of  a dut y,  
l i abi l i t y  i n t he vast  maj or i t y of  negl i gence cases i n 
Wi sconsi n i s gui ded,  when det er mi ni ng whet her  t o l i mi t  
l i abi l i t y ,  by consi der at i on of  publ i c pol i cy f act or s,  
as Gr i t zner  [ l ead opi ni on]  and Rockwei t  demonst r at e.  

I d. ,  ¶47.    

¶51 As a mat t er  of  best  pr act i ce,  we wi l l  r ef r ai n f r om a 

publ i c pol i cy consi der at i on of  l i abi l i t y  unt i l  af t er  a t r i al  of  

t he f act s,  but  we may make a publ i c pol i cy det er mi nat i on wi t hout  

f i r st  r emandi ng f or  an anal ysi s of  t he negl i gence cl ai m wher e 

t he f act s pr esent ed ar e s i mpl e t o ascer t ai n and t he publ i c 

pol i cy quest i ons have been f ul l y pr esent ed.   See Al var ado,  262 

Wi s.  2d 74,  ¶18;  Mi l l er ,  219 Wi s.  2d at  265.    

¶52 We concl ude i n t hi s case t hat  t he publ i c pol i cy i ssues 

ar e f ul l y  pr esent ed by t he compl ai nt  and mot i ons t o di smi ss.   

Ther e ar e no r emai ni ng f act ual  quest i ons t hat  woul d 

subst ant i vel y al t er  our  publ i c pol i cy anal ysi s.    

¶53 The f act or  of  gr eat est  concer n her e i s t he f i nal  

publ i c pol i cy gr ound r ecogni zed under  Wi sconsi n l aw,  namel y,  

whet her  al l owi ng " r ecover y woul d ent er  i nt o ' a f i el d t hat  has no 
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sensi bl e or  j ust  st oppi ng poi nt . ' "   Hoi da,  291 Wi s.  2d 283,  ¶41 

( c i t at i ons omi t t ed) .   The Di ocese war ns of  a s l i pper y s l ope t hat  

a deci s i on al l owi ng t he cl ai ms agai nst  t he Di ocese t o pr oceed 

woul d cr eat e,  i n essence r equi r i ng empl oyer s t o war n al l  

pr ospect i ve empl oyer s about  any bad act s of  ex- empl oyees.    

¶54 Even assumi ng t he compl ai nt  i n t hi s case st at ed a 

c l ai m f or  negl i gence,  t he pl ai nt i f f s '  c l ai ms woul d nonet hel ess 

be pr ecl uded because al l owi ng r ecover y woul d be t he begi nni ng of  

a descent  down a s l i pper y s l ope wi t h no sensi bl e or  j ust  

st oppi ng poi nt .   A deci s i on t o t he cont r ar y woul d cr eat e 

pr ecedent  suggest i ng t hat  empl oyer s have an obl i gat i on t o sear ch 

out  and di scl ose t o al l  pot ent i al  subsequent  empl oyer s,  whi ch 

coul d i ncl ude i n an empl oyment  cont ext  ever y school  i n t he 

count r y or  beyond,  al l  mat t er s concer ni ng an ex- empl oyee' s 

hi st or y.   I n Gr i t zner ,  t hi s cour t  cont r ast ed i t s deci s i on t o 

r emand t he case f or  f ur t her  f act - f i ndi ng wi t h a deci s i on i n 

anot her  case t o deny l i abi l i t y  on publ i c pol i cy gr ounds,  Kel l i  

T- G v.  Char l and,  198 Wi s.  2d 123,  542 N. W. 2d 175 ( Ct .  App.  

1995) . 9  The di f f er ence,  a maj or i t y of  t hi s cour t  expl ai ned i n 

                                                 
9 I n Gr i t zner ,  t hi s cour t  al so emphasi zed t hat  t he r eason 

f or  r emandi ng f or  f act - f i ndi ng r at her  t han deci di ng t hat  case on 
publ i c pol i cy gr ounds was because we knew  

ver y l i t t l e of  t he c i r cumst ances and f act s of  t hi s 
case.   We do not  know,  f or  exampl e,  about  Mi chael ' s 
pr i or  " i nappr opr i at e sexual  act s"  wi t h f emal e 
chi l dr en,  or  how many vi ct i ms wer e i nvol ved.   We do 
not  know whet her  Mi chael  was adj udged a del i nquent .   
We do not  know whet her  Mi chael ' s pr evi ous 
i nappr opr i at e sexual  act  or  act s wer e t he subj ect  of  
any j uveni l e cour t  pr oceedi ngs.    
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Gr i t zner ,  i s  t hat  i n Kel l i  T- G,  t her e was not  t he same ki nd of  

speci al  r el at i onshi p as t her e was bet ween t he def endant  i n 

Gr i t zner  and t he chi l dr en who had been ent r ust ed i nt o hi s car e.   

Gr i t zner ,  235 Wi s.  2d 781,  ¶77 n. 2,  86 ( Abr ahamson,  C. J. ,  

concur r i ng) . 10  

                                                                                                                                                             
Gr i t zner ,  235 Wi s.  2d 781,  ¶81 ( Abr ahamson,  C. J. ,  
concur r i ng) ( c i t at i ons omi t t ed) .   Such i s not  t he case her e.    

10 We cl ar i f y her e t hat  t he f ol l owi ng passage f r om a 2004 
cour t  of  appeal s deci s i on i s an i ncor r ect  r eadi ng of  bot h Kel l i  
T- G and of  Gr i t zner :  

Kel l i  T- G.  v.  Char l and,  198 Wi s.  2d 123,  129,  542 
N. W. 2d 175 ( Ct .  App.  1995) ,  appear ed t o est abl i sh a 
br i ght - l i ne r ul e t hat ,  as a mat t er  of  publ i c  pol i cy,  
t her e can never  be a common l aw dut y t o war n t hi r d 
per sons of  pot ent i al  danger s i n t he absence of  a 
speci al  r el at i onshi p.   I n Gr i t zner  v.  Mi chael  R. ,  2000 
WI  68,  235 Wi s.  2d 781,  611 N. W. 2d 906,  bot h t he 
supr eme cour t  maj or i t y and t he mi nor i t y r ej ect ed t hi s  
br i ght - l i ne r ul e i n f avor  of  a case- by- case appr oach.   
Thus,  t o t he ext ent  t hat  Kel l i  T- G announced a br i ght -
l i ne r ul e,  Gr i t zner  sub si l ent i o has over r ul ed Kel l i  
T- G.  

Est at e of  Paswat er s v.  Am.  Fami l y Mut .  I ns.  Co. ,  2004 WI  App 
233,  ¶18 n. 2,  277 Wi s.  2d 549,  692 N. W. 2d 299.   The above 
passage i s i ncor r ect  because Kel l i  T- G ar t i cul at ed no such 
br i ght - l i ne r ul e.   Qui t e t o t he cont r ar y,  t he cour t  i n Kel l i  T- G 
expl i c i t l y  expl ai ned:    

The par t i es of f er  excel l ent  ar gument s over  
whet her  Wi sconsi n l aw i mposes a common l aw dut y t o 
war n t hi r d per sons of  pot ent i al  danger s i n t he absence 
of  a speci al  r el at i onshi p.  .  .  .   We concl ude,  
however ,  t hat  we need not  conf r ont  t he common l aw 
dut y/ speci al  r el at i onshi p quest i ons because t he i ssue 
i n t hi s case i s c l ear l y r esol ved on publ i c pol i cy 
gr ounds.  

Kel l i  T- G,  198 Wi s.  2d at  129 ( emphasi s added) .  
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 ¶55 Thi s case i s mor e aki n t o Kel l i  T- G t han t o Gr i t zner .   

Kel l i  T- G was a case i nvol v i ng negl i gence cl ai ms br ought  by t he 

guar di an ad l i t em of  a chi l d who had been sexual l y abused and 

t he chi l d' s mot her .   Kel l i  T- G,  198 Wi s.  2d at  125- 26.   The 

mot her  ar gued t hat  t he one of  t he def endant s,  who was f or mer l y 

mar r i ed t o t he per pet r at or  at  t he t i me,  had f ai l ed t o war n t he 

mot her  t hat  her  ex- husband was a pedophi l e who posed a danger  t o 

t he chi l d.   I d.   I n t hat  case,  t he def endant  t est i f i ed i n 

deposi t i on t hat  even t hough she was concer ned at  t he t i me and 

f el t  t hat  she had an obl i gat i on t o war n t he chi l d' s mot her  about  

her  ex- husband' s pedophi l e of f enses,  she di d not  f ol l ow up wi t h 

t he mot her  af t er  i ni t i al l y  gi v i ng t he mot her  her  phone number .   

See i d.  at  127- 28.    

¶56 The cour t  of  appeal s concl uded i n t hat  case t hat  

l i abi l i t y  was pr ecl uded by t he j udi c i al l y  r ecogni zed publ i c 

pol i cy gr ound t hat  " al l owance of  r ecover y woul d ent er  a f i el d 

t hat  has no sensi bl e or  j ust  st oppi ng poi nt . "   I d.  at  130 

( c i t at i on omi t t ed) .   Speci f y i ng i t s concer ns i n t hat  case,  t he 

cour t  expl ai ned t hat  t he pl ai nt i f f s '  f ai l ur e t o war n ar gument s 

l ef t  unr esol ved such quest i ons as whet her  an obl i gat i on t o war n 

depended on speci f i c  t ypes of  knowl edge about  a per son' s  

pr ocl i v i t y t o pedophi l i a,  how t he obl i gat i on woul d var y i f  t he 

def endant  wer e a ment al  heal t h or  cr i mi nal  j ust i ce pr of essi onal ,  

whet her  an obl i gat i on t o war n exi st s r egar dl ess of  whet her  a 

bel i eved pedophi l e had been char ged but  never  cr i mi nal l y  

convi ct ed,  whet her  a per son coul d be l i abl e f or  i ssui ng a 
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war ni ng about  someone who was not  act ual l y a pedophi l e,  and t o 

whom war ni ngs must  be gi ven beyond t he par t i es.   I d.  at  130- 32.  

¶57 Such quest i ons r emai n unanswer ed i n t hi s case as wel l .   

I t  appear s t hat  t he pl ai nt i f f s  her e woul d r equi r e t hat  ever y 

i ndi v i dual  wi t h knowl edge about  a f or mer  empl oyee pot ent i al l y  

posi ng a danger  t o unf or eseen f ut ur e v i ct i ms must  war n t housands 

of  i ndi v i dual s and or gani zat i ons acr oss t he count r y,  f r om 

di oceses t o par ochi al  school  syst ems t o even a br oad and 

undef i ned cat egor y of  par ent s of  unf or eseen f ut ur e v i ct i ms.   The 

pl ai nt i f f s of f er  no par amet er s or  gui dance about  how t o make 

such a war ni ng r equi r ement  f easi bl e.   Feasi bi l i t y  

not wi t hst andi ng,  t her e ar e ot her  ser i ous pol i cy concer ns whi ch 

we shar e wi t h t he Kel l i  T- G cour t .   The cour t  of  appeal s i n 

Kel l i  T- G expl ai ned:  

Tr agi cal l y,  sexual  abuse has br ought  devast at i ng 
consequences t o count l ess chi l dr en and t hei r  f ami l i es.   
Sadl y,  our  soci et y has di scover ed t hat  many pedophi l es 
el ude t he cont r ol  of  t he cr i mi nal  j ust i ce syst em.   
Many seem unchanged despi t e psychot her apeut i c 
i nt er vent i on and t he r ehabi l i t at i on ef f or t s of  
cor r ect i ons,  pr obat i on,  and par ol e.   As pedophi l es 
sexual l y abuse chi l dr en agai n and agai n,  some st at e 
l egi s l at ur es,  i n a desper at e ef f or t  t o l ocat e new 
met hods t o st op t he assaul t s,  debat e whet her  t o enact  
" nei ghbor hood not i f i cat i on"  l aws t o war n c i t i zens of  
par ol ed chi l d mol est er s l i v i ng i n t hei r  communi t i es.   
Thus,  l egi s l at ur es debat e t he appr opr i at e scope of  
gover nment ' s dut y t o war n and t hey st r uggl e t o def i ne 
sensi bl e st ar t i ng and st oppi ng poi nt s.   For  
gover nment ,  t he st r uggl e i s ext r emel y di f f i cul t  as a 
mat t er  of  publ i c  pol i cy.   For  an i ndi v i dual  c i t i zen,  
t he st r uggl e i s  ext r emel y di f f i cul t  as a mat t er  of  
mor al i t y,  and vi r t ual l y i mpossi bl e as a mat t er  of  l aw.  
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Kel l i  T- G,  198 Wi s.  2d at  131- 32 ( emphasi s i n or i gi nal ) .   We 

agr ee.    

¶58 We emphasi ze t hat  t hi s cour t  f i nds abhor r ent  any t ype 

of  f aci l i t at i on of  sexual  abuse by t hi r d par t i es.   I t  i s  

cr i t i cal  t hat  sexual  abuse vi ct i ms r ecei ve f ul l  j ust i ce t hr ough 

our  cr i mi nal  and ci v i l  l aws t o t he ext ent  l egal l y possi bl e.   I n 

t hi s case,  t he pl ai nt i f f s ar e not  bei ng deni ed compensat i on f or  

t hei r  al l eged i nj ur i es at  t he hands of  Kazmar ek.   To t he 

cont r ar y,  t he r ecor d i n t hi s case cont ai ns undi sput ed 

i nf or mat i on t hat  pr i or  t o f i l i ng t hi s l awsui t ,  t he pl ai nt i f f s 

had al r eady r ecei ved compensat i on f or  a set t l ement  r ecei ved i n a 

l awsui t  di r ect l y agai nst  Kazmar ek and t he Loui svi l l e 

Ar chdi ocese.   

¶59 Fur t her mor e,  unl i ke t he al l egat i on agai nst  t he 

Mi l waukee Ar chdi ocese,  t her e was no si mi l ar  al l egat i on t hat  t he 

Madi son Di ocese made af f i r mat i ve st at ement s t o par ent s i n 

Wi sconsi n about  st eps i t  woul d t ake t o t r y t o pr event  f ut ur e 

abuse by Kazmar ek.   Wi t hout  concl udi ng one way or  anot her  what  

ef f ect  t he st at ement s made by t he Mi l waukee Ar chdi ocese woul d 

make on our  det er mi nat i on of  t hei r  l i abi l i t y , 11 we concl ude t hat  

as t o t he Di ocese,  t he pl ai nt i f f s ask us t o gr ant  l i abi l i t y  on 

                                                 
11 Thi s cour t  i s  equal l y di v i ded on whet her  t o af f i r m or  

r ever se t he deci s i on of  t he cour t  of  appeal s di smi ssi ng t he 
pl ai nt i f f s '  compl ai nt  agai nst  t he Ar chdi ocese of  Mi l waukee.   
Consequent l y,  we af f i r m t he cour t  of  appeal s '  deci s i on t o af f i r m 
t he ci r cui t  cour t ' s  di smi ssal  of  t he pl ai nt i f f s '  c l ai ms agai nst  
t he Ar chdi ocese of  Mi l waukee,  wi t hout  f ur t her  anal ysi s of  t hat  
i ssue.  



No.  2006AP291   

 

31 
 

t he basi s of  not hi ng mor e t han a br each of  dut y cr eat ed by t he 

Di ocese' s knowl edge of  Kazmar ek ' s pr opensi t y f or  sexual  abuse 

combi ned wi t h t he Di ocese' s f ai l ur e t o war n a br oad gr oup of  

pot ent i al  f ut ur e empl oyer s of  Kazmar ek and par ent s of  unf or eseen 

vi ct i ms about  Kazmar ek.  

¶60 The pr i mar y publ i c pol i cy pr obl em wi t h r ecogni z i ng t he 

cl ai m as pr esent ed by t he pl ai nt i f f s i s t hat  t her e i s no 

sensi bl e st oppi ng poi nt  t o r ecogni z i ng negl i gence cl ai ms f or  

such an open- ended and i l l - def i ned sweepi ng cl ai m.   Recogni z i ng 

t he pl ai nt i f f s '  c l ai m agai nst  t he Di ocese i n t hi s case coul d 

r esul t  i n r equi r i ng al l  empl oyer s t o war n al l  unf or eseen 

pot ent i al  f ut ur e empl oyer s of  any number  of  pr obl ems r el at ed t o 

any number  of  past  empl oyees.   I t  coul d f ur t her  r esul t  i n al l  

par ent s who become awar e t hat  t hei r  chi l d was sexual l y abused 

t hen f aci ng pot ent i al  l i abi l i t y  f or  not  war ni ng ever y ot her  

par ent  who mi ght  al so have chi l dr en at  r i sk of  bei ng i n cont act  

wi t h t he per pet r at or .   

¶61 At  t he c l ose of  or al  ar gument s i n t hi s  case,  

pl ai nt i f f s '  counsel  on r ebut t al  was asked t o r espond t o t he 

possi bi l i t y  t hat  even i f  t he Loui svi l l e Ar chdi ocese had i n f act  

been war ned,  t he pl ai nt i f f s '  abuse mi ght  not  have been 

pr event ed.   Pl ai nt i f f s '  counsel  r esponded,  " wel l  i n t hat  case,  

t hen we woul d have an addi t i onal  t or t f easor  on t hat  t heor y. "   

And t her ei n l i es t he cr ux of  t he s l i pper y s l ope pr obl em.   The 

pl ai nt i f f s appear  t o i nt er pr et  Wi sconsi n' s dut y of  or di nar y car e 

as cr eat i ng aut omat i c negl i gence and l i abi l i t y  f or  any per son 

even t angent i al l y  connect ed i n a causal  chai n of  i nj ur y,  wi t h 
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l i t t l e concer n about  t he r el at i onshi p among t hose sued,  or  how 

many year s have passed bet ween causal  event s.    

¶62 Ther e must  be l i mi t s.   We dr aw one her e.  

I V 

¶63 Thi s cour t  i s  equal l y di v i ded on whet her  t o af f i r m or  

r ever se t he deci s i on of  t he cour t  of  appeal s di smi ssi ng t he 

pl ai nt i f f s '  compl ai nt  agai nst  t he Ar chdi ocese of  Mi l waukee.   

Consequent l y,  we af f i r m t he cour t  of  appeal s '  deci s i on t o af f i r m 

t he ci r cui t  cour t ' s  di smi ssal  of  t he pl ai nt i f f s '  c l ai ms agai nst  

t he Ar chdi ocese of  Mi l waukee,  wi t hout  f ur t her  anal ysi s of  t hat  

i ssue.  

¶64 We f ur t her  concl ude t hat  t he pl ai nt i f f s have not  

al l eged an act i onabl e c l ai m f or  negl i gence agai nst  t he Di ocese 

of  Madi son under  whi ch r el i ef  coul d be gr ant ed under  Wi sconsi n 

negl i gence l aw.   The t ype of  f ai l ur e t o war n c l ai m r ecogni zed 

under  Wi sconsi n l aw does not  ext end as f ar  as t he pl ai nt i f f s 

ar gue.   We f i nal l y concl ude t hat  even i f  a v i abl e negl i gence 

cl ai m had been made,  r ecover y agai nst  t he Di ocese woul d be 

pr ecl uded on t he publ i c pol i cy  gr ound t hat  al l owi ng r ecover y 

woul d send t hi s cour t  down a s l i pper y s l ope wi t h no sensi bl e or  

j ust  st oppi ng poi nt .   We t her ef or e af f i r m t he deci s i on of  t he 

cour t  of  appeal s,  on di f f er ent  gr ounds.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶65 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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