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No. 2006AP396

STATE OF W SCONSI N ) I N SUPREME COURT

In the matter of attorneys fees in: Gant E.
Stornms, plaintiff, v. Action Wsconsin Inc. and
Chri stopher Ot, defendants.

James R Donohoo, FI LED
Appel | ant, JUL 30, 2008
V. David R Schanker

Clerk of Supreme Court
Action Wsconsin, Inc. and Christopher Ot,

Respondent s- Peti ti oners.

MOTION to vacate decision based on disqualification of

justi ce. Mot i on deni ed.

11 PER CURI AM On June 5, 2008, this court issued a
deci sion reversing a court of appeals' decision, which, in turn,
reversed a circuit court judgnent requiring Attorney Janes R
Donohoo to pay <costs and attorney fees for filing and
mai ntai ning a defamation |awsuit that was found to be frivol ous.

Donohoo v. Action Wsconsin Inc., 2008 W 56, = Ws. 2d

750 N.wW2d 739. The case was decided by a 4-3 vote, wth

Justice Bradley witing the nmgjority opinion, in which Chief
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Justice Abrahanson, Justice Crooks, and Justice Butler joined.
Justice Roggensack authored a dissent, in which Justice Prosser
and Justice Ziegler joined.

12 Donohoo has filed a notion to vacate the decision
based on the disqualification of Justice Butler by law.! The
all eged grounds for disqualification are that Justice Butler
accepted serial canpaign contributions from Donohoo's opponent
W t hout disclosing those contributions to Donohoo, in violation
of his pledge not to do so; that Justice Butler appeared at a
fund raiser for a political action commttee (PAC) supporting
| esbi an, gay, bisexual and transgender (LGBT) rights;? and that
Justice Butler obtained the endorsenent of one of the attorneys
for Action Wsconsin.

13 Based on the record before us and the applicable |aw,
we conclude that the facts alleged by Donohoo do not support a
finding that Justice Butler was disqualified by law from
participating in this matter. Consequently, we deny Donohoo's

nmot i on.

L' on June 26, 2008, Donohoo filed a notion for
reconsi deration and petitions for Justice Butler's
di squalification and for rehearing. On July 7, 2008, he filed a
"stipulation for dismssal” of the notion for reconsideration,
in which he stipulated that the notion for reconsideration was
untimely, and a request to withdraw the two petitions. Thi s
court dismssed the notion for reconsideration as untinely and
granted Donohoo's request to withdraw the petitions on July 30,
2008.

2 The nmaterials attached to the menorandum in support of
Donohoo's notion identify the PAC as the "Center Advocates
Political Action Commttee-Wsconsin LGBT PAC "
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I

14 Donohoo filed a defamation conplaint on behalf of
Grant E. Storns against Action Wsconsin and Christopher Ot,
its executive director. Action Wsconsin filed an answer to the
conplaint and a notion for costs and attorney fees pursuant to
Ws. Stat. 88 802.05 and 814.025. The circuit court granted the
nmotion, concluding that prior to filing the | awsuit Donohoo knew
or should have known that neither the facts nor the |[|aw
supported the claim of actual nalice, which would have to be
shown by clear and convincing evidence. The circuit court also
concluded that Donohoo had failed to conduct a reasonable
inquiry into the claim before filing the lawsuit and that
Donohoo continued the |lawsuit even though he knew or shoul d have
known that the claim was brought "w thout any reasonable basis
in law or equity." The court of appeals reversed, concl uding
Donohoo did engage in a reasonable inquiry into the facts and
law and that there were disputed issues of material fact
regardi ng whether there was actual malice. This court reversed,
concluding that the circuit court did not err in determning
t hat the defamation suit was frivolously comenced and
cont i nued.

15 Donohoo now asserts that he has discovered evidence
that Justice Butler was disqualified by law from participating
in this case because of his financial and personal interest in
the outcone of the matter and his violation of suprene court

rules. The nmenorandum in support of Donohoo's notion attaches a
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detailed chronology of events that Donohoo deens significant.

That chronol ogy,

2/ 2/ 2006

2/ 16/ 2006

9/ 11/ 2006
11/ 3/ 2006

12/ 16/ 2006

5/ 30/ 2007

6/ 29/ 2007

6/ 30/ 2007

7/ 13/ 2007

7/ 23/ 2007

8/ 26/ 2007
9/ 11/ 2007
10/ 9/ 2007

10/ 15/ 2007

with mnor editing, is as follows:

Crcuit court dismsses Donohoo's suit as
frivolous. Action Wsconsin represented by
Attorneys Lester Pines and Tamara B.
Packar d.

Donohoo files notice of appeal. Acti on
Wsconsin fornms Fair Wsconsin as its PAC
opposing Wsconsin's Marriage Protection
Amendnent in the 2006 el ecti on.

Pines files notion for frivol ous costs.

Fair Wsconsin pays NG Task Force $5, 298.
Fair Wsconsin transfers $27,000 and all of
its remai ning debt to Action Wsconsin.

Fair Wsconsin transfers $27,590.66 cash
and related debt to Action Wsconsin, Inc.
Action Wsconsin changes its nane to Fair
W sconsi n.

Appeal s court reverses order and judgnent.
Pines files notice of intent to appeal.
Peter Bock, Fair Wsconsin board nenber,
contributes $125 to Butler's canpaign.

Butl er does not disclose contribution.

Pines submits petition for suprene court
revi ew.

Pi nes contri butes $300 to Butler's
campai gn.

Butl er speaks at LGBT PAC garden party.
Supreme court accepts review.

Tamara Packard, Action Wsconsin attorney,
files notion for m scell aneous relief.

Oral argunents assi gned.
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11/ 28/ 2007 Butler announces he will advise all parties

12/ 3/ 2007

12/ 7/ 2007

1/ 15/ 2008
1/ 22/ 2008

1/ 28/ 2008

2/ 7/ 2008

2/ 19/ 2008

3/ 24/ 2008

of having accepted contributions. But |l er
previ ously announced that while he would
not accept canpaign contributions from
parties to cases before the court, he would

accept contributions from at t or neys
representing parties in cases, but that he
woul d di sclose those contributions. Medi a

reports indicate Butler did not inmediately
di scl ose that an attorney appearing before
the court sat on his canpaign finance
conmttee and contributed $500 to his
el ecti on canpai gn.

Butler sends letter advising parties of the
Pi nes contri bution.

Ruth Irvings, Fair Wsconsin board nenber,
contributes $100 to Butler's canpaign.
Butl er does not disclose contribution.

Oral argunent heard.

W sconsin LGBT PAC issues endorsenent of
Butler for Suprene Court.

Ruth Irvings contributes $1,000 to Butler
canpai gn. But | er fails to disclose
contri bution.

Butler concurs in decision prohibiting
muni ci pal governnents and |egislators from
j Oi ni ng as parties in Hel gel and v.
Wsconsin Minicipalities, 2008 W 9, L
Ws. 2d _ , 745 N.W2d 1, a case brought
by State enployees relating to State
benefits.

Fair Wsconsin announces absentee ball ot
drive for suprene court race and announces
absentee ballot effort for spring general
el ection.

Butler gives radio interview in which he
tal ks about appearing at LGBT garden party.
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3/ 25/ 2008 Tanara Packar d wites editorial in
Wsconsin Gay News from Quest endorsing
Butler for suprene court.

16 Donohoo asserts that on Novenber 27, 2007, t he

M | waukee Journal -Sentinel reported that Justice Butler stated

he woul d refuse donations from parties that had cases before the
court but that he would accept donations from attorneys
representing parties and would disclose those contributions to
[itigants. Donohoo acknowl edges that on Decenber 3, 2007,
Justice Butler sent him a letter disclosing Lester Pines' $300
contribution and informng Donohoo that the contribution would
not affect Justice Butler's inpartiality in his participation in
the case.? Donohoo did not raise any objection to Justice
Butler's participation in the case after receiving the letter.

17 Donohoo further asserts that approximately two weeks
before this court issued its decision, he learned that on Mrch
28, 2008, Wsconsin Famly Action, Inc., had filed a forml
request for i nvestigation wth t he W sconsin Judi ci al
Commi ssion, charging that Justice Butler had msled citizens and
inpaired his ability to render fair and inpartial decisions in
cases affecting gay rights and nmarri age.

18 According to Donohoo, the docunent filed with the
Judicial Conmmssion by Wsconsin Famly Action stated that
bet ween June 2007 and January 2008, Peter Bock and Ruth Irvings,
two of the twelve board nenbers of Fair Wsconsin, Action

Wsconsin's PAC, nmade contributions to Justice Butler's election

3 A copy of Justice Butler's December 3, 2007, letter is
attached as Appendi x A
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canpai gn. Donohoo makes no allegation that Justice Butler was
aware of these contributions or that he was aware that Bock or
I rvings had any connection to or interest in this case. Donohoo
asserts that by accepting serial contributions from a litigant
after he had vowed not to do so, and by failing to disclose the
contributions, Justice Butler deprived Donohoo of the right to
object to Justice Butler's participation in the case based on
the contri butions.

19 Donohoo also alleges that on August 26, 2007, Justice
Butl er appeared at a fund raiser for the Center Advocates' PAC,
whi ch supports LGBT equality and the passage of |egislation
benefiting LGBT people and their famlies. Donohoo alleges that
the PAC s sole purpose is to advance the cause of LGBT equality,
i ncluding sane sex narriage. He al so asserts that the PAC was
working to help re-elect Justice Butler.

110 Donohoo asserts that while at the fund raiser Justice
Butler avowed his support for LGBT equality and "lent the
dignity of his office to help the group raise noney." Donohoo
al so says that by appearing at the fund raiser and delivering a
speech "Justice Butler joined hinself at the hip with the PAC
and consequently also to Action Wsconsin," and "aligned hinself
wth Wsconsin's premere honobsexual rights PAC and preniere
radi cal honpbsexual advocacy group . . . and their comon goals
and agenda." Donohoo al so asserts that by appearing at the fund
rai ser Justice Butler "tipped his hand regarding his personal

bi as."
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11 Donohoo also alleges that on March 31, 2008, Action
W sconsin posted an entry on its Wb site indicating that it had
sent surveys to Justice Butler and his opponent and that only
Justice Butler responded to the survey. Donohoo asserts that in
his response to the survey Justice Butler said he had friends or
famly who were LGBT. Wen asked if that relationship has
affected the way he saw injustices facing the community, Justice
Butler said, "I respectfully decline to express an opinion on
any issue where the court nay be required to rule.” Donohoo
asserts this response verified that Justice Butler knew his
speech at the fund-raising "garden party" in support of LGBT
equality was inappropriate and unethical.

12 According to a transcript of a March 24, 2008, radio
interview attached to the nenorandum in support of Donohoo's

nmotion, when asked about his appearance at the fund raiser

Justice Butler said, "I spoke at the organization about ny own
candi dacy for the Suprene Court. | did not get involved, |
don't get involved in individual cases. | don't think it's
appropriate for the courts to do that." Justice Butler also
said, "I think it's inportant for ne to reach out to . . . all
citizens." Donohoo asserts that on January 22, 2008, the
Wsconsin LGBT PAC endorsed Justice Butler, anong ot her

candi dates, saying, "These candidates have a long history of
advanci ng LGBT equality."

113 Donohoo also asserts that while Fair Wsconsin
refrained from formally endorsing Justice Butler, Fair Wsconsin
"delivered . . . their endorsenent through the back door" in the

8
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formof an editorial in the March 25, 2008, edition of Wsconsin

Gay News from Quest in which Tamara Packard, one of Action

W sconsin's attorneys, urged readers to "vote for Louis Butler
on April 1." Donohoo says Attorney Packard served on the board

of directors of Action Wsconsin and he asserts that her |aw

firmwll be receiving any fees awarded as the result of this
court's nmajority decision. Donohoo asserts that as the result
of Attorney Packard's connections to Action Wsconsin, "the

appearance of inpropriety on the part of Justice Butler is
pal pable. ™
114 Donohoo asserts that Justice Butler's appearance at

the fund raiser violated SCRs 60.05(1),* 60.05(3)(c)2.,° and

4 SCR 60.05(1) provides:

Extra-judicial Activities in GCeneral. A judge
shal | conduct all of the judge's extra-judicia
activities so that they do none of the follow ng:

(a) Cast reasonable doubt on the judge's capacity
to act inpartially as a judge.

(b) Demean the judicial office.

(c) Interfere with the proper performance of
judicial duties.

® SCR 60.05(3)(c)2. provides: A judge, in any capacity:

a. May assist the organization in planning
fund-raising activities and may participate in the
managenent and investnent of the organization's funds
but may not personally participate in the solicitation
of funds or other fund-raising activities, except that
a judge may solicit funds from other judges over whom
the judge does not exercise supervisory or appellate
aut hority;
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60. 03.° Donohoo contends that "[r]estoration of public confidence
in the inpartiality of the decision in the petitioner's case

demands that Justice Butler be disqualified by law " Donohoo

b. May make recommendations to public and
private fund-granting organizations on projects and
prograns concerning the law, the |egal system or the
adm ni stration of justice;

C. May not personally participate in nenbership
solicitation if the solicitation reasonably may be
percei ved as coercive or, except as permtted in subd.
2.a, if the nenbership solicitation is essentially a
fund-rai si ng mechani sm and

d. May not wuse or permt the wuse of the
prestige of judicial office for fund raising or
menbership solicitation

® SCR 60. 03 provides as follows:

A judge shall avoi d inpropriety and the
appearance of inpropriety in all of +the judge's
activities.

(1) A judge shall respect and conply wth the |aw
and shall act at all tinmes in a manner that pronotes
public confidence in the integrity and inpartiality of
the judiciary.

(2) A judge my not allow famly, social,
political or other relationships to influence the
judge's judicial conduct or judgnent. A judge may not
lend the prestige of judicial office to advance the
private interests of the judge or of others or convey
or permit others to convey the inpression that they
are in a special position to influence the judge. A
judge my not testify voluntarily as a character
W t ness.

(3) A judge may not hold nenbership in any
organi zation that practices invidious discrimnation
on the basis of race, gender, religion or national
origin.

10
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further asserts that Justice Butler was disqualified by |aw
pursuant to Ws. Stat. § 757.19(2)(f)’ because of his substantia
financial and personal interest in the outcone of the case and
that Justice Butler was also disqualified by law pursuant to
Ws. Stat. § 757.19(2)(g),® which prohibits a judge from
participating in a case when the judge determnes he or she
cannot retain his or her inpartiality.

115 Further, Donohoo asserts that in deciding whether
Justice Butler is disqualified by law from participating in this
matter under § 757.19(2)(g), this court should apply both a
subjective test and an objective test as discussed in Chief

Justice Abrahanson's concurrence in State . Harrell, 199

Ws. 2d 654, 665, 546 N.W2d 115 (1996). He al so points to the
Chief Justice's comment in her concurrence in Harrell that an

objective test is required by the due process guarantees of the

" Ws. Stat. 757.19(2)(f) provides:

Any judge shall disqualify hinmself or herself
from any civil or crimnal action or proceeding when
one of the follow ng situations occurs:

(f) When a judge has a significant financial or
personal interest in the outconme of the mater. Such
interest does not occur solely by the judge being a
menber of a political or taxing body that is a party.

8 Ws. Stat. § 757.19(2)(g) provides: "Any judge shall
disqualify hinmself or herself fromany civil or crimnal action
or proceedi ng when one of t he fol |l ow ng situations
occurs: . . . [wWhen a judge determnes that, for any reason, he
or she cannot, or it appears he or she cannot, act in an
i npartial manner."

11
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federal and state constitutions. |d. at 671. Donohoo contends
that Justice Butler's "pattern of conduct was guaranteed to
create, at a mninmum the appearance that [he] cannot act in an
i nparti al manner . . . ." Donohoo also raises various
criticisms of the mpjority's decision in the instant case and
says, "It does not appear that the . . . decision was based on
the facts, logic, or existing |aw "
[

116 This is not the first tinme we have been asked,
followng the issuance of a decision, to declare that a justice
was disqualified by law from participation in the matter. In
the past 20 years we have been faced with this issue three

times. We undertook simlar examnations in State v. American

TV & Appliance, 151 Ws. 2d 175, 443 N.W2d 662 (1989), Cty of

Edgerton v. General Cas. Co., 190 Ws. 2d 510, 527 N W2d 305

(1995), and Jackson v. Benson, 2002 W 14, 249 Ws. 2d 681, 639

N. W 2d 545. In the present case, as in the three prior cases,
we consider Donohoo's allegations and decide the matter w thout
the need for further briefing.® In the present case, as in the
prior three cases, we determine from the face of Donohoo's
nmoti on and acconpanying docunents that, even accepting all of
his allegations as true, neither on the |law asserted nor on the
facts alleged can it be established that Justice Butler was

disqualified by law fromparticipating in this case.

® On July 22, 2008 Donohoo filed a notion requesting that
the court establish a briefing schedule. Because we can resolve
the matter without further briefing, we dismss the notion as
noot .

12
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117 Donohoo states that he first becane aware of the
all eged basis for Justice Butler's disqualification when he
| earned that Wsconsin Famly Action, Inc., had filed a fornal
request for i nvestigation wth t he W sconsin Judi ci al
Commi ssi on. That request allegedly revealed the contributions
made to Justice Butler's election canpaign by nenbers of Action
Wsconsin's PAC and Justice Butler's attendance at the fund
raiser.

118 In Edgerton, Justice Geske provided the court wth a
letter from the Judicial Comm ssion stating that the conplaint
agai nst her had been di sm ssed upon the Comm ssion's
determ nation that there was no probable cause to believe that
any viol ation whatsoever had occurred. Edgerton, 190 Ws. 2d at
522. Simlarly, Justice Butler has granted a |imted waiver of
his confidentiality rights wth respect to the Judicial
Conmi ssi on proceedi ngs!® and has furnished the court with the
Judicial Commssion's letter dated April 28, 2008, stating that,
"[t] he Commission's examnation of this nmatter has resulted in a
determ nation that there is no evidence of m sconduct within the
jurisdiction of the Conmmssion to warrant further action or
consi deration by the Commission."' W do not rely solely on the
Comm ssion's determnation, but have also carefully exam ned

Donohoo's allegations and all of the materials he submtted.

10°A copy of Justice Butler's linited waiver is attached as
Appendi x B.

1A copy of the Judicial Conmission's letter is attached as
Appendi x C.

13
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After doing so, we too conclude that Justice Butler was not
disqualified by law fromparticipating in this case.

119 As to Donohoo's claim that Justice Butler should be
disqualified by law from participating in the case pursuant to
8§ 757.19(2)(f) because he received canpaign contributions from
menbers of Action Wsconsin's PAC and its attorney, we note that

t he Judi cial Comm ssi on st at ed:

There is no case in Wsconsin or elsewhere that
requires recusal of a judge or justice based solely on
a contribution to a judicial canpaign. The anmounts of
the contributions presented in your submssion are
relatively insignificant. They were legal and well
within the maxinmum for individual contributions in
Suprene Court races as established by state |[|aw
There were no contributions from any Ilitigants in
cases before the court, but rather two board nenbers
out of twelve nmade personal donations as did an
attorney.

SCR 60.04(4), Wsconsin Code of Judicial Conduct
requires recusal when the facts and circunstances
indicate that a reasonable, well-informed person
know edgeabl e about judicial ethics standards and the
justice system would reasonably question the judge's
ability to be inpartial. The W sconsin Suprene Court
Judi cial Conduct Advisory Conmttee Opinion 03-1 says
as follows:

"[T]he nere fact of prior support for, or
opposition to, a judge's election does not
necessarily rise to the |evel of an
appearance of inpropriety. Both the public
and know edgeabl e per sons wi thin t he
judicial system are fully aware of, and
likely confortable wth, the fact that

people wll support an individual for
j udi ci al office wth various |levels of
assi st ance, nonet ary support or
endor sement s. This fact in and of itself

does not create so close or speci al

14
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relationship so as to require automatic
recusal . "

20 In addition to there being no requirenent that a
judicial candidate disclose all <contributions to his or her
canpaign, the record before us does not support Donohoo's
assertion that Justice Butler violated his canpaign promse
regarding contributions. According to the materials Donohoo has
submitted, Justice Butler said he would refuse contributions
from parties with pending cases before the court, but would

accept and discl ose donations from attorneys w th pending cases.

From the record before us, it appears this is precisely what
happened. Justice Butler accepted and disclosed a $300
contribution from Attorney Pines. As the Judicial Commi ssion

noted, Bock and Irvings were not parties to a pending action

In addition, nowhere does Donohoo assert that Justice Butler
knew that Bock or Irvings were board nenbers of Fair Wsconsin.
The code of judicial conduct does not require judicial
candidates to attenpt to research every possible organization
with which contributors my have an affiliation. Such a
requirenent would be unduly burdensonme to candidates for
judicial office and we decline to inpose it.

21 As to Donohoo's claim that Justice Butler acted
improperly in attending the fund raiser, the Judicial Conmm ssion
noted that "[j]Judges and candidates for judicial office can
announce their views on political and legal issues as long as

they are not pledges or promses to decide cases in a certain

15
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way. " In addition, we note that the Coment to SCR

60.05(3)(c)2.d provi des:

A judge may be a speaker or guest of honor at an
organi zation's fund-raising event provided there is no
advertising of the judge as speaker or guest of honor
in order to encourage people to attend and nake
contributions and provided that any contributions at
the event are nmade prior to the judge's speech or
presentation as guest of honor. A judge's attendance
at such event is permssible if otherw se consistent
with this chapter.

22 There s no allegation in Donohoo's notion or
acconpanying materials or in the conplaint that Wsconsin Famly
Action filed with the Judicial Comm ssion, portions of which are
attached to the nmenorandum in support of Donohoo's notion, that
Justice Butler's attendance at the fund raiser was advertised in
advance. When asked about the event in the Mirch 24, 2008,
radio interview, Justice Butler stated that while at the event
he spoke about his own candidacy. W find nothing in the record
to suggest that Justice Butler's attendance at the event, which
is not prohibited by the code of judicial conduct, should be
held to disqualify himfromparticipating in this matter.

23 As to Donohoo's conplaints about Attorney Packard's
endor senent of Justice Butler's candi dacy, SCR 60.06(5)
explicitly provides that a judge is not prohibited from
soliciting and accepting endorsenents from|awers. |Indeed, the
coment to SCR 60.06(5) states, "The receiving of endorsenents
is an inportant nethod of informng the electorate of broad-
based and presunmably inforned support for a particular

candi dacy. "

16
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foll ow

Chi ef Justice Abrahanson's concurrence in Harrell and apply both

subj ective and objective standards in deciding whether

Justice

Butler was required to disqualify hinself under 8§ 757.19(2)(9),

we note that the majority opinion in Harrell set forth the

appropriate analysis to be enpl oyed as foll ows:

In Anerican TV we stated that subsection (2)(Q)

concerns " not what exi sts in t he ext erna
world . . . but what exists in the judge's mnd."
Anerican TV, 151 Ws. 2d at 182-83, 443 N.W2d 662. W
expl ai ned:
Section 757.19(2)(g), Stats., mandates

a judge's disqualification only when that

j udge nmekes a determ nation that, in fact or

in appearance, he or she cannot act in an

i nparti al manner . | t does not require

disqualification in a situation where one

other than the judge objectively believes

there is an appearance that the judge is

unable to act in an inpartial manner ;

nei t her does it require

disqualification . . . in a situation in

whi ch t he j udge' s inpartiality ' can

reasonably be questioned" by soneone other

t han t he judge.
Id. at 183, 443 N W2d 662. Appellate review of this
subj ective determnation is "limted to establishing
whether the judge nmade a determnation requiring
disqualification.” 1d. at 186, 443 N W2d 662. See
also City of Edgerton v. GCeneral Cas. Co., 190
Ws. 2d 510, 521-22, 527 NW2d 305 (1995); In re

Disciplinary Proc. Against Crosetto, 160 Ws. 2d 581,

584, 466 N.W2d 879 (1991). The reviewing court mnust
objectively decide if the judge went through the
required exerci se of maki ng a subj ective

determnm nati on

Harrell, 199 Ws. 2d at 663-64.

17
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125 From the record before us, we find that Justice Butler
clearly made a subjective determnation regarding his ability to
proceed in the case. In the Decenber 3, 2007, letter he sent to
the parties, Justice Butler stated that after consulting with
the executive director of the Judicial Comm ssion he chose to
di scl ose Lester Pines' contribution and said because canpaign
contributions would in no way affect his judgnent as to the
outcone of the proceeding, he was advising the parties of his
decision to participate in the case. By sending the Decenber 3,
2007, letter and continuing to participate in the case, Justice
Butler clearly determned that he could be inpartial. This is
all that is required by 8 757.19(2)(Q).

126 W do not hold that a judge is required to send a
letter or otherwise give formal notice to the parties in order
to denonstrate that he or she has nmade a subjective
determ nation regarding his or her ability to proceed in the
case. Since Justice Butler did send a letter to the parties, in
this case the letter serves as an indicia that he nade a
subj ective determnation that he could be inpartial. I n ot her
cases, a judge's subjective determnation may be denonstrated in

ot her ways. For exanple, in State v. Carprue, 2004 W 111, 274

Ws. 2d 656, 684, 683 N.W2d 31, we assuned that, in the absence
of any objection, by continuing to preside in the matter a judge
bel i eved she could act in an inpartial manner.

127 Donohoo appears to be asking this court to overturn
the decision in Harrell and inpose an objective standard of
review for a judge's initial subjective decision not to

18
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disqualify hinself or herself. W decline to do so. As we said

in Harrel | :

W sconsin Statute 8 757.19(2)(g) is clearly drafted so
as to place the determnation of partiality solely
upon the judge. See Anerican TV, 151 Ws. 2d at 182-

83, 443 N. W 2d 662. In fact, the legislature
specifically i ncl uded Si X ot her obj ectively
determ nable situations in subsection (2) which

require withdrawal. These are the six situations on
which it chose to focus. It is not this court's role
under subsection (2)(g) to expand this list by
requiring a judge to recuse hinself or herself in all
situations where an objective basis of inpropriety nmay
exist. If the general prohibition in (2)(g) were read
so broadly, the six specific situations enunerated in
the statute woul d becone superfl uous.

Id. at 664-65 (enphasis in original).

128 We do not address Donohoo's argunments about the nerits
of the court's June 5, 2008, decision. Donohoo conceded that
his notion for reconsideration of the decision was untinely and
should be dism ssed. Consequently, argunents going to the
merits of the decision are not before us. The only issue that
is before us is whether Justice Butler was disqualified by |aw
fromparticipating in the case. W conclude he was not.

29 In addition to concluding that none of Donohoo's
al l egations support his contention that Justice Butler was
disqualified by law from participating in the case, we are
troubled by the timng of Donohoo's notion. On Decenber 3,
2007, Justice Butler advised the parties of Pines' canpaign
contri buti on. Donohoo could have objected to Justice Butler's
participation in the case at that tinme but did not do so.

Donohoo states that he |earned about Wsconsin Famly Action's
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conpl ai nt agai nst Justice Butler approximately two weeks before
this court issued its decision. Since the decision was issued
on June 5, 2008, Donohoo presumably had all the information
contained in his notion and acconpanyi ng nenorandum by the third
week in My, yet he failed to raise the issue of Justice
Butler's participation in the case before the decision was
rendered, at a time when Justice Butler could have been
presented with the decision whether or not to recuse hinself.

130 As we noted in Jackson, "Mdtions such as this, having
the potential to undermne the public's trust and confidence in
the legitimacy of this court's decisions and the integrity and
inpartiality of this court as an institution, are very serious
i ndeed, and, accordingly, must be raised in a tinely fashion."
Id., 922. Wile we are appreciative of the fact that requesting
the disqualification of a judge by lawis a very serious matter
in fairness to the parties and the court, if a party has
information while a case is pending that goes to the issue of a
judge's or justice's participation in the matter, that party has
an obligation to pronptly bring the matter to the individual
judge's or justice's attention before a decision has been
render ed.

131 In summary, our review of the record establishes that
the clainms nmade in Donohoo's notion to vacate the decision based
on Justice Butler's disqualification are insufficient to warrant
the relief sought. Accordingly, we deny the notion.

132 LOU S B. BUTLER, JR, J., did not participate.
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133 DAVID T. PROSSER, J. (concurring). The issue

presented by the notion to vacate the decision in Donohoo v.

Action Wsconsin, Inc., 2008 W 56, = Ws. 2d __, 750

N.W2d 739, is whether Justice Butler was disqualified from
participating in this case as a matter of |aw.

34 The notion puts the issue about as starkly as it can
be put, for it challenges the inpartiality of a nenber of the
court. The notion should not come as a surprise, however, given
the predicanment in which the novant finds hinself and the
frequency of simlar attacks on other nmenbers of the court.

135 The court's response is a swift rebuff. This, too,
should not be a surprise because any other response would
encourage nore challenges from disappointed or apprehensive
litigants and others who seek to advance their interests or
political agenda by attenpting to induce targeted justices to
wi t hdraw from cases under pressure.

36 This case exposes sone of the flaws in a system in
which justices are elected. The court's opinion, which
necessarily discloses the canpaign details giving rise to this
challenge, is not likely to enhance confidence in the court.

137 Why the supreme court finds itself in this awkward
position and how elections to the court can be reforned are
guestions that deserve thoughtful analysis.

38 This concurrence will attenpt to discuss several of

these points in turn.
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139 Attorney Janmes R Donohoo filed a defamation suit on
behal f of Grant E. Stornms agai nst the defendants on February 23,
2004. The facts of the case are discussed in this court's
Donohoo opi ni on, L Ws. 2d 197-30;id., 1992- 99
(Roggensack, J., dissenting), and in the unpublished decision of

the court of appeals, Donohoo v. Action Wsconsin, Inc., No.

2006AP396, wunpublished slip op. and order (Ws. C. App., My
30, 2007).

40 On June 28, 2005, the circuit court granted the
defendants' notion for summary judgnent. On January 4, 2006,
the circuit court denied Storns's notion for reconsideration and
granted the defendants' notion for costs and attorney fees.

41 In their original notion, the defendants asked for
costs and attorney fees from both Stornms and Attorney Donohoo.
In a Septenber 6, 2005, letter to the court, the defendants
altered their request, asking for costs and attorney fees from
only Attorney Donohoo. The circuit court's approval of this
request is enbodied in its January 23, 2006, order for judgnent
and in the February 2, 2006, judgnent. As a result, Attorney
Donohoo has been nade solely liable for costs and attorney fees
of $87, 452. 59.

142 On February 8, 2006, less than a week after the
circuit court entered judgnent, defendants filed a garnishnment
action against Attorney Donohoo's personal and business bank

accounts. This action inplicated Donohoo's w fe. See Action

Wsconsin, Inc. v. Janes R Donohoo, 2006CVv1039 (M |Iwaukee

County, Feb. 8, 2006); Cary Spivak & Dan Bice, "'Timng is
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everything,' a costly | esson, " Feb. 18, 2006

http://ww. j sonline.confstory/index.aspx?i d=402734&f or mat =pri nt
(last wvisited July 22, 2008). Al though this action was
subsequently dismssed, a simlar action cannot be ruled out in
t he future.

43 Thus, this case sends a chilling nessage to attorneys
who agree to represent persons and causes that are not viewed as
politically correct.

44 Attorney Donohoo is not oblivious to contenporary
| egal devel opnents. In recent years, justices of this court
have been subjected to repeated demands that they recuse
t hensel ves from participation in pending cases. Oten those
demands are anplified by sensation-seeking reporters who appear
to believe that freedom of the press entails a right to tanper
with the admnistration of justice. Sonetimes these well-
publici zed demands have caused a justice to withdraw from a case
because the justice is not in a position to answer false
al | egations without appearing to comment on pending litigation.

145 1f Attorney Donohoo believed that his clains of bias
would be synpathetically reported, he is I|ikely to be
di sappointed. In any event, he has failed to provide grounds to
vacate the court's deci sion.

|1

46 In Wsconsin, justices conme to the supreme court
either by election or by gubernatorial appointnent. Ws. Const.
art. VII, secs. 4(1), 09. Wen a justice is appointed to the

court to fill a vacancy, he or she nmust run for the office to
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retain the position in the first year in which there is not
anot her el ection. To illustrate, Chief Justice Abrahanson was
appointed to the court in 1976. She was required to run in 1979
while serving as a nenber of the court. In the past quarter
century, justices who were appointed to the court and then ran
for the position while serving are Louis J. Ceci (1984), Janine
P. Geske (1994), Jon P. WIlcox (1997), Diane S. Sykes (2000)
David T. Prosser (2001), and Louis B. Butler, Jr. (2008). 0]
course, any justice who is elected to the court wll seek re-
el ection while serving on the court. Current exanples are
Shirley S. Abrahanson (1989, 1999, 2009), Ann Wlsh Bradley
(2005), and N. Patrick Crooks (2006).

147 When any sitting justice runs for the court, the
justice is confronted with the problem of how to canpaign and
how to raise noney for a canpaign w thout creating a real or
possi ble conflict of interest. Justices inevitably deal wth
attorneys, and attorneys have always played a significant role
in funding judicial canpaigns.

148 There are ethical rules that prohibit judges from
personally soliciting canpaign contributions, see SCR 60.06(4),
but there are no clear guidelines or bright-line rules on when a
justice's campaign conmittee nay receive contributions from a
party, a party's attorney, or nmenbers of the attorney's |aw
firm Consequently, the receipt of contributions—which is
expected and probably necessary in a system of judicia
el ections—+s bound to raise questions and generate differing

reacti ons.
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149 In the absence of clear guidelines, however, nenbers
of this court are not in a good position to second-guess a
col | eague's decision to participate in a case after his or her
conmittee has received contributions. In sonme instances, there
is no justification for such a revi ew

11

50 This case involves a publicly reported contribution
from an attorney representing a party in a pending case as wel
as contributions from several nenbers of that attorney's |aw
firm Attorney Lester Pines filed a petition for review in this
case on behalf of the defendants on June 29, 2007. On July 23,
2007, Attorney Pines contributed $300 to Justice Butler's

canpai gn. On Septenmber 11, 2007, this court granted the
petition for review On Decenber 3, 2007, Justice Butler
advised the parties of the Pines contribution. On January 15,

2008, the court heard oral argunment and tentatively decided the
case. On June 5, 2008, the court issued its decision. Attorney
Pines is a promnent attorney who appears frequently before the
suprene court. There is no rule prohibiting the Pines
contribution, and no likelihood that the Pines contribution had
any influence on Justice Butler's decisions.

51 In the period after the case was decided internally
and assigned by lot to Justice Ann Wil sh Bradley, several
menbers of the law firm of Cullen, Wston, Pines & Bach LLP
contributed noney to Justice Butler's canpaign: Jordan Loeb
(%100, February 2, 2008), Alison TenBruggencate ($250, February
25, 2008), Terri Gabriel ($100, March 6, 2008), Jordan Loeb
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($100, March 17, 2008), and N ck Fairweather ($100, March 17,
2008) . Attorney Fairweather appeared in court on behalf of
Action Wsconsin in the garnishnent action. These contributions
all came after the case was decided internally and did not
af fect Justice Butler's decision.?

152 Attorney Donohoo also conplains that Justice Butler's
canpai gn received contributions from two nenbers of the Action
W sconsin board: Peter Bock and Ruth Irvings. Peter Bock's $125
contribution to the canpaign cane before the court granted the
petition for review in this case. However, Peter Bock is much
better known as a forner legislator from MIwaukee who 1is
married to Dane County Executive Kathleen Falk than as a nenber
of the Action Wsconsin board. Ruth Irvings contributed $1, 100
to Justice Butler's canpaign but only $100 was contributed
before the case was argued and decided. Ruth Irvings is a
M | waukee attorney and identified herself as such.

53 As a practical matter, a sitting justice is not wel
equi pped to disclose to litigants all the affiliations of a

contributor, even if those affiliations were tinely disclosed by

the contributor. At present, there is no such requirenent in
I aw. There is also no requirenent that a justice disclose
contributions to [Ilitigants. Di sclosing arguably relevant

contributions to every litigant forces a justice' s professional

staff to work closely with the justice's canpaign staff.

L' A justice's vote at conference after oral argunent is a
"tentative" vote in the sense that a justice may revise his or
her position, even if the justice is the one witing the
opi nion. Changes in position occur but are infrequent.

6
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154 Attorney Donohoo also points to the fact that Justice
Butl er appeared and spoke at the fundraising event for Center
Advocates Political Action Conmttee (Center Advocates PAC) on
August 26, 2007, while Action Wsconsin's petition for review
was pendi ng.

155 Suprene Court Rule 60.06(5) governs the "Solicitation

and Acceptance of Endorsenents.” It reads:

A judge or candidate for judicial office may
solicit or accept endorsenents supporting his or her
el ection or appointnment personally or through his or
her conmttee. A judge, candidate for judicial
office, or his or her conmttee is not prohibited from
soliciting and accepting endorsenents from | awers and
ot hers. A judge or candidate for judicial office
shall not knowingly personally solicit or accept
endorsenments from parties who have a case pending
before the court to which election or appointnent is

sought . Neverthel ess, a judge or judicial candidate
may personally solicit or accept endorsenents from the
types of or gani zati ons t hat ordinarily make
recommendations for selection to the office. In

soliciting or accepting an endorsenent, a judge or
candidate for judicial office should be m ndful of the
requi renents of SCR 60.03 and 60. 04(4).

156 The record shows that Action Wsconsin's petition for
review was received by our court comm ssioners on July 13, 2007
A recomrendation was nade to the court for the court's August
13, 2007, conference. The petition was held for our conference
on Septenber 10, 2007, at which tine the court granted review
Justice Butler appeared at the Center Advocates PAC Garden Party
for Equality fundraiser on August 26, 2007. Presumabl y, he was
present to pronmote his candidacy, neaning that he solicited the

or gani zati on's support.
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157 Although Justice Butler's appearance m ght seem
problematic in that the Action Wsconsin petition was then
pending, there are at |least two reasons why this appearance was
not prohibited. First, there is a distinction between Action
Wsconsin, Inc., the party in this case, and Center Advocates
PAC. According to a news release endorsing Justice Butler,
Center Advocates PAC is "affiliated with Center Advocates,
Inc.,” which is a corporation separate from Action W sconsin.
In short, Center Advocates PAC was not a party. Second, Center
Advocates PAC is the type of organization that ordinarily makes
recommendations for selection to both partisan and non-partisan
of fices, including judicial offices. Thus, the organization is
not inplicated by the prohibition in SCR 60.06(5).

158 Because Justice Butler was not prohibited from
appearing before and speaking to Center Advocates PAC, he was
not prohibited fromreceiving their endorsenent. Hi s appearance
rai ses no question unless the organization used Justice Butler
to pronote the organization's fundraising and/or Justice Butler
conmitted hinself to decide cases of i nterest to the
organi zation in a certain way. The court has no evidence that
ei ther event occurred.

159 Attorney Donohoo conplains that Justice Butler was
endorsed by Attorney Tamara Packard. The court has no evidence
that Justice Butler sought this endorsenent. There is no
evidence that he accepted, approved, or was even aware of

Attorney Packard's endorsenent.
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60 In sum there is no violation of any statute or
judicial rule, and, consequently, there is no basis on which to
vacat e the Donohoo deci sion.

IV

61 The system of electing supreme court justices is not
wi t hout fl aws. However, elimnating judicial elections would
create an entirely new series of problens, and any notion of
conplete public funding of j udi ci al canmpaigns is both
unrealistic and neani ngl ess wi thout changes in the United States
Consti tution. Public funding will not elimnate independent
expenditures, which are, by definition, beyond the control of a
candi dat e.

62 It is entirely reasonable to have a dispassionate
di scussion on the role of public funding in judicial canpaigns.
But people who care about the judiciary nmust also |ook |ong and
hard at why suprene court elections have becone so contentious
and expensi ve.

163 A court that is in the vanguard of making and changi ng
law in a way that greatly benefits sone interest groups and
seriously damages others is a court that is actively, if
i nadvertently, pronoting the politicization of its own
el ecti ons. Every litigant believes he is entitled to an
impartial review of his case. If litigants do not believe they
can get an inpartial review of their cases, they will inevitably
attenpt to change the conposition of the court.

64 For the reasons stated, | respectfully concur.
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