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MOTI ON t o vacat e deci s i on based on di squal i f i cat i on of  

j ust i ce.     Mot i on deni ed.   

 

¶1 PER CURI AM.    On June 5,  2008,  t hi s cour t  i ssued a 

deci s i on r ever si ng a cour t  of  appeal s '  deci s i on,  whi ch,  i n t ur n,  

r ever sed a c i r cui t  cour t  j udgment  r equi r i ng At t or ney James R.  

Donohoo t o pay cost s and at t or ney f ees f or  f i l i ng and 

mai nt ai ni ng a def amat i on l awsui t  t hat  was f ound t o be f r i vol ous.   

Donohoo v.  Act i on Wi sconsi n I nc. ,  2008 WI  56,  ___ Wi s.  2d ___,  

750 N. W. 2d 739.   The case was deci ded by a 4- 3 vot e,  wi t h 

Just i ce Br adl ey wr i t i ng t he maj or i t y opi ni on,  i n whi ch Chi ef  
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Just i ce Abr ahamson,  Just i ce Cr ooks,  and Just i ce But l er  j oi ned.   

Just i ce Roggensack aut hor ed a di ssent ,  i n whi ch Just i ce Pr osser  

and Just i ce Zi egl er  j oi ned.   

¶2 Donohoo has f i l ed a mot i on t o vacat e t he deci s i on 

based on t he di squal i f i cat i on of  Just i ce But l er  by l aw. 1  The 

al l eged gr ounds f or  di squal i f i cat i on ar e t hat  Just i ce But l er  

accept ed ser i al  campai gn cont r i but i ons f r om Donohoo' s opponent  

wi t hout  di scl osi ng t hose cont r i but i ons t o Donohoo,  i n v i ol at i on 

of  hi s pl edge not  t o do so;  t hat  Just i ce But l er  appear ed at  a 

f und r ai ser  f or  a pol i t i cal  act i on commi t t ee ( PAC)  suppor t i ng 

l esbi an,  gay,  bi sexual  and t r ansgender  ( LGBT)  r i ght s; 2 and t hat  

Just i ce But l er  obt ai ned t he endor sement  of  one of  t he at t or neys 

f or  Act i on Wi sconsi n.  

¶3 Based on t he r ecor d bef or e us and t he appl i cabl e l aw,  

we concl ude t hat  t he f act s al l eged by Donohoo do not  suppor t  a 

f i ndi ng t hat  Just i ce But l er  was di squal i f i ed by l aw f r om 

par t i c i pat i ng i n t hi s mat t er .  Consequent l y,  we deny Donohoo' s  

mot i on.   

                                                 
1 On June 26,  2008,  Donohoo f i l ed a mot i on f or  

r econsi der at i on and pet i t i ons f or  Just i ce But l er ' s 
di squal i f i cat i on and f or  r ehear i ng.   On Jul y  7,  2008,  he f i l ed a 
" st i pul at i on f or  di smi ssal "  of  t he mot i on f or  r econsi der at i on,  
i n whi ch he st i pul at ed t hat  t he mot i on f or  r econsi der at i on was 
unt i mel y,  and a r equest  t o wi t hdr aw t he t wo pet i t i ons.   Thi s 
cour t  di smi ssed t he mot i on f or  r econsi der at i on as unt i mel y and 
gr ant ed Donohoo' s r equest  t o wi t hdr aw t he pet i t i ons on Jul y 30,  
2008.   

2 The mat er i al s at t ached t o t he memor andum i n suppor t  of  
Donohoo' s mot i on i dent i f y t he PAC as t he " Cent er  Advocat es 
Pol i t i cal  Act i on Commi t t ee- Wi sconsi n LGBT PAC. "  
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I  

¶4 Donohoo f i l ed a def amat i on compl ai nt  on behal f  of  

Gr ant  E.  St or ms agai nst  Act i on Wi sconsi n and Chr i st opher  Ot t ,  

i t s  execut i ve di r ect or .   Act i on Wi sconsi n f i l ed an answer  t o t he 

compl ai nt  and a mot i on f or  cost s and at t or ney f ees pur suant  t o 

Wi s.  St at .  §§ 802. 05 and 814. 025.   The ci r cui t  cour t  gr ant ed t he 

mot i on,  concl udi ng t hat  pr i or  t o f i l i ng t he l awsui t  Donohoo knew 

or  shoul d have known t hat  nei t her  t he f act s nor  t he l aw 

suppor t ed t he cl ai m of  act ual  mal i ce,  whi ch woul d have t o be 

shown by c l ear  and convi nci ng evi dence.   The ci r cui t  cour t  al so 

concl uded t hat  Donohoo had f ai l ed t o conduct  a r easonabl e 

i nqui r y i nt o t he c l ai m bef or e f i l i ng t he l awsui t  and t hat  

Donohoo cont i nued t he l awsui t  even t hough he knew or  shoul d have 

known t hat  t he c l ai m was br ought  " wi t hout  any r easonabl e basi s 

i n l aw or  equi t y. "   The cour t  of  appeal s r ever sed,  concl udi ng 

Donohoo di d engage i n a r easonabl e i nqui r y i nt o t he f act s and 

l aw and t hat  t her e wer e di sput ed i ssues of  mat er i al  f act  

r egar di ng whet her  t her e was act ual  mal i ce.   Thi s cour t  r ever sed,  

concl udi ng t hat  t he c i r cui t  cour t  di d not  er r  i n det er mi ni ng 

t hat  t he def amat i on sui t  was f r i vol ousl y commenced and 

cont i nued.    

¶5 Donohoo now asser t s t hat  he has di scover ed ev i dence 

t hat  Just i ce But l er  was di squal i f i ed by l aw f r om par t i c i pat i ng 

i n t hi s case because of  hi s f i nanci al  and per sonal  i nt er est  i n 

t he out come of  t he mat t er  and hi s v i ol at i on of  supr eme cour t  

r ul es.   The memor andum i n suppor t  of  Donohoo' s mot i on at t aches a 
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det ai l ed chr onol ogy of  event s t hat  Donohoo deems si gni f i cant .   

That  chr onol ogy,  wi t h mi nor  edi t i ng,  i s  as f ol l ows:  

2/ 2/ 2006 Ci r cui t  cour t  di smi sses Donohoo' s sui t  as 
f r i vol ous.   Act i on Wi sconsi n r epr esent ed by 
At t or neys Lest er  Pi nes and Tamar a B.  
Packar d.  

2/ 16/ 2006 Donohoo f i l es not i ce of  appeal .   Act i on 
Wi sconsi n f or ms Fai r  Wi sconsi n as i t s PAC 
opposi ng Wi sconsi n' s Mar r i age Pr ot ect i on 
Amendment  i n t he 2006 el ect i on.  

9/ 11/ 2006 Pi nes f i l es mot i on f or  f r i vol ous cost s.  

11/ 3/ 2006 Fai r  Wi sconsi n pays NGL Task For ce $5, 298.   
Fai r  Wi sconsi n t r ansf er s $27, 000 and al l  of  
i t s  r emai ni ng debt  t o Act i on Wi sconsi n.  

12/ 16/ 2006 Fai r  Wi sconsi n t r ansf er s $27, 590. 66 cash 
and r el at ed debt  t o Act i on Wi sconsi n,  I nc.   
Act i on Wi sconsi n changes i t s name t o Fai r  
Wi sconsi n.  

5/ 30/ 2007 Appeal s cour t  r ever ses or der  and j udgment .  

6/ 29/ 2007 Pi nes f i l es not i ce of  i nt ent  t o appeal .  

6/ 30/ 2007 Pet er  Bock,  Fai r  Wi sconsi n boar d member ,  
cont r i but es $125 t o But l er ' s  campai gn.   
But l er  does not  di scl ose cont r i but i on.  

7/ 13/ 2007 Pi nes submi t s pet i t i on f or  supr eme cour t  
r evi ew.  

7/ 23/ 2007 Pi nes cont r i but es $300 t o But l er ' s 
campai gn.  

8/ 26/ 2007 But l er  speaks at  LGBT PAC gar den par t y.  

9/ 11/ 2007 Supr eme cour t  accept s r evi ew.  

10/ 9/ 2007 Tamar a Packar d,  Act i on Wi sconsi n at t or ney,  
f i l es mot i on f or  mi scel l aneous r el i ef .  

10/ 15/ 2007 Or al  ar gument s assi gned.  
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11/ 28/ 2007 But l er  announces he wi l l  advi se al l  par t i es 
of  havi ng accept ed cont r i but i ons.   But l er  
pr evi ousl y announced t hat  whi l e he woul d 
not  accept  campai gn cont r i but i ons f r om 
par t i es t o cases bef or e t he cour t ,  he woul d 
accept  cont r i but i ons f r om at t or neys 
r epr esent i ng par t i es i n cases,  but  t hat  he 
woul d di scl ose t hose cont r i but i ons.   Medi a 
r epor t s i ndi cat e But l er  di d not  i mmedi at el y 
di scl ose t hat  an at t or ney appear i ng bef or e 
t he cour t  sat  on hi s campai gn f i nance 
commi t t ee and cont r i but ed $500 t o hi s 
el ect i on campai gn.  

12/ 3/ 2007 But l er  sends l et t er  advi s i ng par t i es of  t he 
Pi nes cont r i but i on.  

12/ 7/ 2007 Rut h I r v i ngs,  Fai r  Wi sconsi n boar d member ,  
cont r i but es $100 t o But l er ' s  campai gn.   
But l er  does not  di scl ose cont r i but i on.  

1/ 15/ 2008 Or al  ar gument  hear d.  

1/ 22/ 2008 Wi sconsi n LGBT PAC i ssues endor sement  of  
But l er  f or  Supr eme Cour t .  

1/ 28/ 2008 Rut h I r v i ngs cont r i but es $1, 000 t o But l er  
campai gn.   But l er  f ai l s  t o di scl ose 
cont r i but i on.  

2/ 7/ 2008 But l er  concur s i n deci s i on pr ohi bi t i ng 
muni ci pal  gover nment s and l egi s l at or s f r om 
j oi ni ng as par t i es i n Hel gel and v.  
Wi sconsi n Muni ci pal i t i es,  2008 WI  9,  ___ 
Wi s.  2d ___,  745 N. W. 2d 1,  a case br ought  
by St at e empl oyees r el at i ng t o St at e 
benef i t s.  

2/ 19/ 2008 Fai r  Wi sconsi n announces absent ee bal l ot  
dr i ve f or  supr eme cour t  r ace and announces 
absent ee bal l ot  ef f or t  f or  spr i ng gener al  
el ect i on.  

3/ 24/ 2008 But l er  gi ves r adi o i nt er vi ew i n whi ch he 
t al ks about  appear i ng at  LGBT gar den par t y.  
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3/ 25/ 2008 Tamar a Packar d wr i t es edi t or i al  i n 
Wi sconsi n Gay News f r om Quest  endor si ng 
But l er  f or  supr eme cour t .  

¶6 Donohoo asser t s t hat  on November  27,  2007,  t he 

Mi l waukee Jour nal - Sent i nel  r epor t ed t hat  Just i ce But l er  st at ed 

he woul d r ef use donat i ons f r om par t i es t hat  had cases bef or e t he 

cour t  but  t hat  he woul d accept  donat i ons f r om at t or neys 

r epr esent i ng par t i es and woul d di scl ose t hose cont r i but i ons t o 

l i t i gant s.   Donohoo acknowl edges t hat  on December  3,  2007,  

Just i ce But l er  sent  hi m a l et t er  di scl osi ng Lest er  Pi nes'  $300 

cont r i but i on and i nf or mi ng Donohoo t hat  t he cont r i but i on woul d 

not  af f ect  Just i ce But l er ' s i mpar t i al i t y  i n hi s par t i c i pat i on i n 

t he case. 3  Donohoo di d not  r ai se any obj ect i on t o Just i ce 

But l er ' s par t i c i pat i on i n t he case af t er  r ecei v i ng t he l et t er .   

¶7 Donohoo f ur t her  asser t s t hat  appr oxi mat el y t wo weeks 

bef or e t hi s cour t  i ssued i t s deci s i on,  he l ear ned t hat  on Mar ch 

28,  2008,  Wi sconsi n Fami l y Act i on,  I nc. ,  had f i l ed a f or mal  

r equest  f or  i nvest i gat i on wi t h t he Wi sconsi n Judi c i al  

Commi ssi on,  char gi ng t hat  Just i ce But l er  had mi s l ed ci t i zens and 

i mpai r ed hi s abi l i t y  t o r ender  f ai r  and i mpar t i al  deci s i ons i n 

cases af f ect i ng gay r i ght s and mar r i age.    

¶8 Accor di ng t o Donohoo,  t he document  f i l ed wi t h t he 

Judi c i al  Commi ssi on by Wi sconsi n Fami l y Act i on st at ed t hat  

bet ween June 2007 and Januar y 2008,  Pet er  Bock and Rut h I r v i ngs,  

t wo of  t he t wel ve boar d member s of  Fai r  Wi sconsi n,  Act i on 

Wi sconsi n' s PAC,  made cont r i but i ons t o Just i ce But l er ' s el ect i on 

                                                 
3 A copy of  Just i ce But l er ' s December  3,  2007,  l et t er  i s 

at t ached as Appendi x A.  
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campai gn.   Donohoo makes no al l egat i on t hat  Just i ce But l er  was 

awar e of  t hese cont r i but i ons or  t hat  he was awar e t hat  Bock or  

I r v i ngs had any connect i on t o or  i nt er est  i n t hi s case.   Donohoo 

asser t s t hat  by accept i ng ser i al  cont r i but i ons f r om a l i t i gant  

af t er  he had vowed not  t o do so,  and by f ai l i ng t o di scl ose t he 

cont r i but i ons,  Just i ce But l er  depr i ved Donohoo of  t he r i ght  t o 

obj ect  t o Just i ce But l er ' s par t i c i pat i on i n t he case based on 

t he cont r i but i ons.  

¶9 Donohoo al so al l eges t hat  on August  26,  2007,  Just i ce 

But l er  appear ed at  a f und r ai ser  f or  t he Cent er  Advocat es'  PAC,  

whi ch suppor t s LGBT equal i t y and t he passage of  l egi s l at i on 

benef i t i ng LGBT peopl e and t hei r  f ami l i es.   Donohoo al l eges t hat  

t he PAC' s sol e pur pose i s t o advance t he cause of  LGBT equal i t y,  

i ncl udi ng same sex mar r i age.   He al so asser t s t hat  t he PAC was 

wor ki ng t o hel p r e- el ect  Just i ce But l er .    

¶10 Donohoo asser t s t hat  whi l e at  t he f und r ai ser  Just i ce 

But l er  avowed hi s suppor t  f or  LGBT equal i t y  and " l ent  t he 

di gni t y of  hi s of f i ce t o hel p t he gr oup r ai se money. "  Donohoo 

al so says t hat  by appear i ng at  t he f und r ai ser  and del i ver i ng a 

speech " Just i ce But l er  j oi ned hi msel f  at  t he hi p wi t h t he PAC,  

and consequent l y  al so t o Act i on Wi sconsi n, "  and " al i gned hi msel f  

wi t h Wi sconsi n' s pr emi er e homosexual  r i ght s PAC and pr emi er e 

r adi cal  homosexual  advocacy gr oup .  .  .  and t hei r  common goal s 

and agenda. "   Donohoo al so asser t s t hat  by appear i ng at  t he f und 

r ai ser  Just i ce But l er  " t i pped hi s hand r egar di ng hi s per sonal  

bi as. "    
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¶11 Donohoo al so al l eges t hat  on Mar ch 31,  2008,  Act i on 

Wi sconsi n post ed an ent r y on i t s  Web si t e i ndi cat i ng t hat  i t  had 

sent  sur veys t o Just i ce But l er  and hi s opponent  and t hat  onl y 

Just i ce But l er  r esponded t o t he sur vey.   Donohoo asser t s t hat  i n 

hi s r esponse t o t he sur vey Just i ce But l er  sai d he had f r i ends or  

f ami l y who wer e LGBT.   When asked i f  t hat  r el at i onshi p has 

af f ect ed t he way he saw i nj ust i ces f aci ng t he communi t y,  Just i ce 

But l er  sai d,  " I  r espect f ul l y decl i ne t o expr ess an opi ni on on 

any i ssue wher e t he cour t  may be r equi r ed t o r ul e. "   Donohoo 

asser t s t hi s r esponse ver i f i ed t hat  Just i ce But l er  knew hi s 

speech at  t he f und- r ai s i ng " gar den par t y"  i n suppor t  of  LGBT 

equal i t y was i nappr opr i at e and unet hi cal .  

¶12 Accor di ng t o a t r anscr i pt  of  a Mar ch 24,  2008,  r adi o 

i nt er vi ew at t ached t o t he memor andum i n suppor t  of  Donohoo' s 

mot i on,  when asked about  hi s appear ance at  t he f und r ai ser  

Just i ce But l er  sai d,  " I  spoke at  t he or gani zat i on about  my own 

candi dacy f or  t he Supr eme Cour t .   I  di d not  get  i nvol ved,  I  

don' t  get  i nvol ved i n i ndi v i dual  cases.   I  don' t  t hi nk i t ' s  

appr opr i at e f or  t he cour t s t o do t hat . "   Just i ce But l er  al so 

sai d,  " I  t hi nk i t ' s  i mpor t ant  f or  me t o r each out  t o .  .  .  al l  

c i t i zens. "   Donohoo asser t s t hat  on Januar y 22,  2008,  t he 

Wi sconsi n LGBT PAC endor sed Just i ce But l er ,  among ot her  

candi dat es,  sayi ng,  " These candi dat es have a l ong hi st or y of  

advanci ng LGBT equal i t y. "    

¶13 Donohoo al so asser t s t hat  whi l e Fai r  Wi sconsi n 

r ef r ai ned f r om f or mal l y endor si ng Just i ce But l er ,  Fai r  Wi sconsi n 

" del i ver ed .  .  .  t hei r  endor sement  t hr ough t he back door "  i n t he 
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f or m of  an edi t or i al  i n t he Mar ch 25,  2008,  edi t i on of  Wi sconsi n 

Gay News f r om Quest  i n whi ch Tamar a Packar d,  one of  Act i on 

Wi sconsi n' s at t or neys,  ur ged r eader s t o " vot e f or  Loui s But l er  

on Apr i l  1. "   Donohoo says At t or ney Packar d ser ved on t he boar d 

of  di r ect or s of  Act i on Wi sconsi n and he asser t s t hat  her  l aw 

f i r m wi l l  be r ecei v i ng any f ees awar ded as t he r esul t  of  t hi s 

cour t ' s  maj or i t y deci s i on.   Donohoo asser t s t hat  as t he r esul t  

of  At t or ney Packar d' s connect i ons t o Act i on Wi sconsi n,  " t he 

appear ance of  i mpr opr i et y on t he par t  of  Just i ce But l er  i s  

pal pabl e. "   

¶14 Donohoo asser t s t hat  Just i ce But l er ' s appear ance at  

t he f und r ai ser  v i ol at ed SCRs 60. 05( 1) , 4 60. 05( 3) ( c) 2. , 5 and 

                                                 
4 SCR 60. 05( 1)  pr ovi des:   

Ext r a- j udi c i al  Act i v i t i es i n Gener al .   A j udge 
shal l  conduct  al l  of  t he j udge' s ext r a- j udi c i al  
act i v i t i es so t hat  t hey do none of  t he f ol l owi ng:   

( a)  Cast  r easonabl e doubt  on t he j udge' s capaci t y 
t o act  i mpar t i al l y  as a j udge.    

( b)  Demean t he j udi c i al  of f i ce.    

( c)  I nt er f er e wi t h t he pr oper  per f or mance of  
j udi c i al  dut i es.   

5 SCR 60. 05( 3) ( c) 2.  pr ovi des:  A j udge,  i n any capaci t y:  

a.  May assi st  t he or gani zat i on i n pl anni ng 
f und- r ai s i ng act i v i t i es and may par t i c i pat e i n t he 
management  and i nvest ment  of  t he or gani zat i on' s f unds 
but  may not  per sonal l y par t i c i pat e i n t he sol i c i t at i on 
of  f unds or  ot her  f und- r ai s i ng act i v i t i es,  except  t hat  
a j udge may sol i c i t  f unds f r om ot her  j udges over  whom 
t he j udge does not  exer ci se super vi sor y or  appel l at e 
aut hor i t y;    
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60. 03. 6 Donohoo cont ends t hat  " [ r ] est or at i on of  publ i c conf i dence 

i n t he i mpar t i al i t y  of  t he dec i s i on i n t he pet i t i oner ' s case 

demands t hat  Just i ce But l er  be di squal i f i ed by l aw. "  Donohoo 

                                                                                                                                                             
b.  May make r ecommendat i ons t o publ i c and 

pr i vat e f und- gr ant i ng or gani zat i ons on pr oj ect s and 
pr ogr ams concer ni ng t he l aw,  t he l egal  syst em or  t he 
admi ni st r at i on of  j ust i ce;  

c.  May not  per sonal l y par t i c i pat e i n member shi p 
sol i c i t at i on i f  t he sol i c i t at i on r easonabl y may be 
per cei ved as coer ci ve or ,  except  as per mi t t ed i n subd.  
2. a,  i f  t he member shi p sol i c i t at i on i s essent i al l y  a 
f und- r ai s i ng mechani sm;  and 

d.  May not  use or  per mi t  t he use of  t he 
pr est i ge of  j udi c i al  of f i ce f or  f und r ai s i ng or  
member shi p sol i c i t at i on.  

6 SCR 60. 03 pr ovi des as f ol l ows:    

A j udge shal l  avoi d i mpr opr i et y and t he 
appear ance of  i mpr opr i et y i n al l  of  t he j udge' s 
act i v i t i es.    

( 1)  A j udge shal l  r espect  and compl y wi t h t he l aw 
and shal l  act  at  al l  t i mes i n a manner  t hat  pr omot es 
publ i c conf i dence i n t he i nt egr i t y and i mpar t i al i t y  of  
t he j udi c i ar y.    

( 2)  A j udge may not  al l ow f ami l y,  soci al ,  
pol i t i cal  or  ot her  r el at i onshi ps t o i nf l uence t he 
j udge' s j udi c i al  conduct  or  j udgment .   A j udge may not  
l end t he pr est i ge of  j udi c i al  of f i ce t o advance t he 
pr i vat e i nt er est s of  t he j udge or  of  ot her s or  convey 
or  per mi t  ot her s t o convey t he i mpr essi on t hat  t hey 
ar e i n a speci al  posi t i on t o i nf l uence t he j udge.  A 
j udge may not  t est i f y vol unt ar i l y  as a char act er  
wi t ness.    

( 3)  A j udge may not  hol d member shi p i n any 
or gani zat i on t hat  pr act i ces i nvi di ous di scr i mi nat i on 
on t he basi s  of  r ace,  gender ,  r el i gi on or  nat i onal  
or i gi n.     
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f ur t her  asser t s t hat  Just i ce But l er  was di squal i f i ed by l aw 

pur suant  t o Wi s.  St at .  § 757. 19( 2) ( f ) 7 because of  hi s subst ant i al  

f i nanci al  and per sonal  i nt er est  i n t he out come of  t he case and 

t hat  Just i ce But l er  was al so di squal i f i ed by l aw pur suant  t o 

Wi s.  St at .  § 757. 19( 2) ( g) , 8 whi ch pr ohi bi t s a j udge f r om 

par t i c i pat i ng i n a case when t he j udge det er mi nes he or  she 

cannot  r et ai n hi s or  her  i mpar t i al i t y .   

¶15 Fur t her ,  Donohoo asser t s t hat  i n deci di ng whet her  

Just i ce But l er  i s  di squal i f i ed by l aw f r om par t i c i pat i ng i n t hi s 

mat t er  under  § 757. 19( 2) ( g) ,  t hi s cour t  shoul d appl y bot h a 

subj ect i ve t est  and an obj ect i ve t est  as di scussed i n Chi ef  

Just i ce Abr ahamson' s concur r ence i n St at e v.  Har r el l ,  199 

Wi s.  2d 654,  665,  546 N. W. 2d 115 ( 1996) .   He al so poi nt s t o t he 

Chi ef  Just i ce' s comment  i n her  concur r ence i n Har r el l  t hat  an 

obj ect i ve t est  i s  r equi r ed by t he due pr ocess guar ant ees of  t he 

                                                 
7 Wi s.  St at .  757. 19( 2) ( f )  pr ovi des:   

Any j udge shal l  di squal i f y hi msel f  or  her sel f  
f r om any ci v i l  or  cr i mi nal  act i on or  pr oceedi ng when 
one of  t he f ol l owi ng si t uat i ons occur s:   

.  .  .  .   

( f )  When a j udge has a s i gni f i cant  f i nanci al  or  
per sonal  i nt er est  i n t he out come of  t he mat er .  Such 
i nt er est  does not  occur  sol el y by t he j udge bei ng a 
member  of  a pol i t i cal  or  t axi ng body t hat  i s a par t y.  

8 Wi s.  St at .  § 757. 19( 2) ( g)  pr ovi des:   " Any j udge shal l  
di squal i f y hi msel f  or  her sel f  f r om any ci v i l  or  cr i mi nal  act i on 
or  pr oceedi ng when one of  t he f ol l owi ng si t uat i ons 
occur s:  .  .  .  [ w] hen a j udge det er mi nes t hat ,  f or  any r eason,  he 
or  she cannot ,  or  i t  appear s he or  she cannot ,  act  i n an 
i mpar t i al  manner . "  
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f eder al  and st at e const i t ut i ons.   I d.  at  671.   Donohoo cont ends 

t hat  Just i ce But l er ' s " pat t er n of  conduct  was guar ant eed t o 

cr eat e,  at  a mi ni mum,  t he appear ance t hat  [ he]  cannot  act  i n an 

i mpar t i al  manner  .  .  .  . "   Donohoo al so r ai ses var i ous 

cr i t i c i sms of  t he maj or i t y ' s deci s i on i n t he i nst ant  case and 

says,  " I t  does not  appear  t hat  t he .  .  .  deci s i on was based on 

t he f act s,  l ogi c,  or  exi st i ng l aw. "  

I I  

¶16 Thi s i s not  t he f i r st  t i me we have been asked,  

f ol l owi ng t he i ssuance of  a deci s i on,  t o decl ar e t hat  a j ust i ce 

was di squal i f i ed by l aw f r om par t i c i pat i on i n t he mat t er .   I n 

t he past  20 year s we have been f aced wi t h t hi s i ssue t hr ee 

t i mes.   We under t ook si mi l ar  exami nat i ons i n St at e v.  Amer i can 

TV & Appl i ance,  151 Wi s.  2d 175,  443 N. W. 2d 662 ( 1989) ,  Ci t y of  

Edger t on v.  Gener al  Cas.  Co. ,  190 Wi s.  2d 510,  527 N. W. 2d 305 

( 1995) ,  and Jackson v.  Benson,  2002 WI  14,  249 Wi s.  2d 681,  639 

N. W. 2d 545.   I n t he pr esent  case,  as i n t he t hr ee pr i or  cases,  

we consi der  Donohoo' s al l egat i ons and deci de t he mat t er  wi t hout  

t he need f or  f ur t her  br i ef i ng. 9  I n t he pr esent  case,  as i n t he 

pr i or  t hr ee cases,  we det er mi ne f r om t he f ace of  Donohoo' s 

mot i on and accompanyi ng document s t hat ,  even accept i ng al l  of  

hi s al l egat i ons as t r ue,  nei t her  on t he l aw asser t ed nor  on t he 

f act s al l eged can i t  be est abl i shed t hat  Just i ce But l er  was 

di squal i f i ed by l aw f r om par t i c i pat i ng i n t hi s case.   

                                                 
9 On Jul y 22,  2008 Donohoo f i l ed a mot i on r equest i ng t hat  

t he cour t  est abl i sh a br i ef i ng schedul e.  Because we can r esol ve 
t he mat t er  wi t hout  f ur t her  br i ef i ng,  we di smi ss t he mot i on as 
moot .   
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¶17 Donohoo st at es t hat  he f i r st  became awar e of  t he 

al l eged basi s f or  Just i ce But l er ' s di squal i f i cat i on when he 

l ear ned t hat  Wi sconsi n Fami l y Act i on,  I nc. ,  had f i l ed a f or mal  

r equest  f or  i nvest i gat i on wi t h t he Wi sconsi n Judi c i al  

Commi ssi on.   That  r equest  al l egedl y r eveal ed t he cont r i but i ons 

made t o Just i ce But l er ' s el ect i on campai gn by member s of  Act i on 

Wi sconsi n' s PAC and Just i ce But l er ' s at t endance at  t he f und 

r ai ser .   

¶18 I n Edger t on,  Just i ce Geske pr ovi ded t he cour t  wi t h a 

l et t er  f r om t he Judi c i al  Commi ssi on st at i ng t hat  t he compl ai nt  

agai nst  her  had been di smi ssed upon t he Commi ssi on' s 

det er mi nat i on t hat  t her e was no pr obabl e cause t o bel i eve t hat  

any v i ol at i on what soever  had occur r ed.   Edger t on,  190 Wi s.  2d at  

522.   Si mi l ar l y,  Just i ce But l er  has gr ant ed a l i mi t ed wai ver  of  

hi s conf i dent i al i t y  r i ght s wi t h r espect  t o t he Judi c i al  

Commi ssi on pr oceedi ngs10 and has f ur ni shed t he cour t  wi t h t he 

Judi c i al  Commi ss i on' s l et t er  dat ed Apr i l  28,  2008,  st at i ng t hat ,  

" [ t ] he Commi ssi on' s exami nat i on of  t hi s mat t er  has r esul t ed i n a 

det er mi nat i on t hat  t her e i s no evi dence of  mi sconduct  wi t hi n t he 

j ur i sdi ct i on of  t he Commi ssi on t o war r ant  f ur t her  act i on or  

consi der at i on by t he Commi ssi on. " 11  We do not  r el y sol el y on t he 

Commi ssi on' s det er mi nat i on,  but  have al so car ef ul l y exami ned 

Donohoo' s al l egat i ons and al l  of  t he mat er i al s  he submi t t ed.   

                                                 
10 A copy of  Just i ce But l er ' s l i mi t ed wai ver  i s at t ached as 

Appendi x B.  

11 A copy of  t he Judi c i al  Commi ssi on' s l et t er  i s  at t ached as 
Appendi x C.  
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Af t er  doi ng so,  we t oo concl ude t hat  Just i ce But l er  was not  

di squal i f i ed by l aw f r om par t i c i pat i ng i n t hi s case.   

¶19 As t o Donohoo' s c l ai m t hat  Just i ce But l er  shoul d be 

di squal i f i ed by l aw f r om par t i c i pat i ng i n t he case pur suant  t o 

§ 757. 19( 2) ( f )  because he r ecei ved campai gn cont r i but i ons f r om 

member s of  Act i on Wi sconsi n' s PAC and i t s at t or ney,  we not e t hat  

t he Judi c i al  Commi ssi on st at ed:  

Ther e i s no case i n Wi sconsi n or  el sewher e t hat  
r equi r es r ecusal  of  a j udge or  j ust i ce based sol el y on 
a cont r i but i on t o a j udi c i al  campai gn.   The amount s of  
t he cont r i but i ons pr esent ed i n your  submi ssi on ar e 
r el at i vel y i nsi gni f i cant .   They wer e l egal  and wel l  
wi t hi n t he maxi mum f or  i ndi v i dual  cont r i but i ons i n 
Supr eme Cour t  r aces as est abl i shed by st at e l aw.   
Ther e wer e no cont r i but i ons f r om any l i t i gant s i n 
cases bef or e t he cour t ,  but  r at her  t wo boar d member s 
out  of  t wel ve made per sonal  donat i ons as di d an 
at t or ney.   

SCR 60. 04( 4) ,  Wi sconsi n Code of  Judi c i al  Conduct  
r equi r es r ecusal  when t he f act s and ci r cumst ances 
i ndi cat e t hat  a r easonabl e,  wel l - i nf or med per son 
knowl edgeabl e about  j udi c i al  et hi cs st andar ds and t he 
j ust i ce syst em woul d r easonabl y quest i on t he j udge' s 
abi l i t y  t o be i mpar t i al .   The Wi sconsi n Supr eme Cour t  
Judi c i al  Conduct  Advi sor y Commi t t ee Opi ni on 03- 1 says 
as f ol l ows:  

" [ T] he mer e f act  of  pr i or  suppor t  f or ,  or  
opposi t i on t o,  a j udge' s el ect i on does not  
necessar i l y  r i se t o t he l evel  of  an 
appear ance of  i mpr opr i et y.   Bot h t he publ i c 
and knowl edgeabl e per sons wi t hi n t he 
j udi c i al  syst em,  ar e f ul l y  awar e of ,  and 
l i kel y comf or t abl e wi t h,  t he f act  t hat  
peopl e wi l l  suppor t  an i ndi v i dual  f or  
j udi c i al  of f i ce wi t h var i ous l evel s of  
assi st ance,  monet ar y suppor t  or  
endor sement s.   Thi s f act  i n and of  i t sel f  
does not  cr eat e so c l ose or  speci al  
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r el at i onshi p so as t o r equi r e aut omat i c 
r ecusal . "   

¶20 I n addi t i on t o t her e bei ng no r equi r ement  t hat  a 

j udi c i al  candi dat e di scl ose al l  cont r i but i ons t o hi s or  her  

campai gn,  t he r ecor d bef or e us does not  suppor t  Donohoo' s 

asser t i on t hat  Just i ce But l er  v i ol at ed hi s campai gn pr omi se 

r egar di ng cont r i but i ons.   Accor di ng t o t he mat er i al s Donohoo has 

submi t t ed,  Just i ce But l er  sai d he woul d r ef use cont r i but i ons 

f r om par t i es wi t h pendi ng cases bef or e t he cour t ,  but  woul d 

accept  and di scl ose donat i ons f r om at t or neys wi t h pendi ng cases.   

Fr om t he r ecor d bef or e us,  i t  appear s t hi s i s pr eci sel y what  

happened.  Just i ce But l er  accept ed and di scl osed a $300 

cont r i but i on f r om At t or ney Pi nes.   As t he Judi c i al  Commi ssi on 

not ed,  Bock and I r v i ngs wer e not  par t i es t o a pendi ng act i on.   

I n addi t i on,  nowher e does Donohoo asser t  t hat  Just i ce But l er  

knew t hat  Bock or  I r v i ngs wer e boar d member s of  Fai r  Wi sconsi n.   

The code of  j udi c i al  conduct  does not  r equi r e j udi c i al  

candi dat es t o at t empt  t o r esear ch ever y possi bl e or gani zat i on 

wi t h whi ch cont r i but or s may have an af f i l i at i on.   Such a 

r equi r ement  woul d be undul y bur densome t o candi dat es f or  

j udi c i al  of f i ce and we decl i ne t o i mpose i t .    

¶21 As t o Donohoo' s c l ai m t hat  Just i ce But l er  act ed 

i mpr oper l y i n at t endi ng t he f und r ai ser ,  t he Judi c i al  Commi ssi on 

not ed t hat  " [ j ] udges and candi dat es f or  j udi c i al  of f i ce can 

announce t hei r  v i ews on pol i t i cal  and l egal  i ssues as l ong as 

t hey ar e not  pl edges or  pr omi ses t o deci de cases i n a cer t ai n 



No.  2006AP396   
 

16 
 

way. "   I n addi t i on,  we not e t hat  t he Comment  t o SCR 

60. 05( 3) ( c) 2. d pr ovi des:  

A j udge may be a speaker  or  guest  of  honor  at  an 
or gani zat i on' s f und- r ai s i ng event  pr ovi ded t her e i s no 
adver t i s i ng of  t he j udge as speaker  or  guest  of  honor  
i n or der  t o encour age peopl e t o at t end and make 
cont r i but i ons and pr ovi ded t hat  any cont r i but i ons at  
t he event  ar e made pr i or  t o t he j udge' s speech or  
pr esent at i on as guest  of  honor .   A j udge' s at t endance 
at  such event  i s per mi ssi bl e i f  ot her wi se consi st ent  
wi t h t hi s chapt er .   

¶22 Ther e i s no al l egat i on i n Donohoo' s mot i on or  

accompanyi ng mat er i al s or  i n t he compl ai nt  t hat  Wi sconsi n Fami l y  

Act i on f i l ed wi t h t he Judi c i al  Commi ssi on,  por t i ons of  whi ch ar e 

at t ached t o t he memor andum i n suppor t  of  Donohoo' s mot i on,  t hat  

Just i ce But l er ' s at t endance at  t he f und r ai ser  was adver t i sed i n 

advance.   When asked about  t he event  i n t he Mar ch 24,  2008,  

r adi o i nt er vi ew,  Just i ce But l er  st at ed t hat  whi l e at  t he event  

he spoke about  hi s own candi dacy.   We f i nd not hi ng i n t he r ecor d 

t o suggest  t hat  Just i ce But l er ' s at t endance at  t he event ,  whi ch 

i s not  pr ohi bi t ed by t he code of  j udi c i al  conduct ,  shoul d be 

hel d t o di squal i f y hi m f r om par t i c i pat i ng i n t hi s mat t er .   

¶23 As t o Donohoo' s compl ai nt s about  At t or ney Packar d' s 

endor sement  of  Just i ce But l er ' s candi dacy,  SCR 60. 06( 5)  

expl i c i t l y  pr ovi des t hat  a j udge i s not  pr ohi bi t ed f r om 

sol i c i t i ng and accept i ng endor sement s f r om l awyer s.   I ndeed,  t he 

comment  t o SCR 60. 06( 5)  st at es,  " The r ecei v i ng of  endor sement s 

i s an i mpor t ant  met hod of  i nf or mi ng t he el ect or at e of  br oad-

based and pr esumabl y i nf or med suppor t  f or  a par t i cul ar  

candi dacy. "    
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¶24 Whi l e Donohoo asser t s t hat  t he cour t  shoul d f ol l ow 

Chi ef  Just i ce Abr ahamson' s concur r ence i n Har r el l  and appl y bot h 

subj ect i ve and obj ect i ve st andar ds i n deci di ng whet her  Just i ce 

But l er  was r equi r ed t o di squal i f y hi msel f  under  § 757. 19( 2) ( g) ,  

we not e t hat  t he maj or i t y opi ni on i n Har r el l  set  f or t h t he 

appr opr i at e anal ysi s t o be empl oyed as f ol l ows:  

I n Amer i can TV we st at ed t hat  subsect i on ( 2) ( g)  
concer ns " not  what  exi st s i n t he ext er nal  
wor l d .  .  .  but  what  exi st s i n t he j udge' s mi nd. "  
Amer i can TV,  151 Wi s.  2d at  182- 83,  443 N. W. 2d 662.  We 
expl ai ned:  

Sect i on 757. 19( 2) ( g) ,  St at s. ,  mandat es 
a j udge' s di squal i f i cat i on onl y when t hat  
j udge makes a det er mi nat i on t hat ,  i n f act  or  
i n appear ance,  he or  she cannot  act  i n an 
i mpar t i al  manner .  I t  does not  r equi r e 
di squal i f i cat i on i n a s i t uat i on wher e one 
ot her  t han t he j udge obj ect i vel y bel i eves 
t her e i s an appear ance t hat  t he j udge i s 
unabl e t o act  i n an i mpar t i al  manner ;  
nei t her  does i t  r equi r e 
di squal i f i cat i on .  .  .  i n a s i t uat i on i n 
whi ch t he j udge' s i mpar t i al i t y  ' can 
r easonabl y be quest i oned'  by someone ot her  
t han t he j udge.  

I d.  at  183,  443 N. W. 2d 662.  Appel l at e r evi ew of  t hi s 
subj ect i ve det er mi nat i on i s " l i mi t ed t o est abl i shi ng 
whet her  t he j udge made a det er mi nat i on r equi r i ng 
di squal i f i cat i on. "  I d.  at  186,  443 N. W. 2d 662.  See 
al so Ci t y of  Edger t on v.  Gener al  Cas.  Co. ,  190 
Wi s.  2d 510,  521- 22,  527 N. W. 2d 305 ( 1995) ;  I n r e 
Di sci pl i nar y Pr oc.  Agai nst  Cr oset t o,  160 Wi s.  2d 581,  
584,  466 N. W. 2d 879 ( 1991) .  The r evi ewi ng cour t  must  
obj ect i vel y deci de i f  t he j udge went  t hr ough t he 
r equi r ed exer ci se of  maki ng a subj ect i ve 
det er mi nat i on.  

Har r el l ,  199 Wi s.  2d at  663- 64.  
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¶25 Fr om t he r ecor d bef or e us,  we f i nd t hat  Just i ce But l er  

c l ear l y made a subj ect i ve det er mi nat i on r egar di ng hi s abi l i t y  t o 

pr oceed i n t he case.   I n t he December  3,  2007,  l et t er  he sent  t o 

t he par t i es,  Just i ce But l er  st at ed t hat  af t er  consul t i ng wi t h 

t he execut i ve di r ect or  of  t he Judi c i al  Commi ssi on he chose t o 

di scl ose Lest er  Pi nes'  cont r i but i on and sai d because campai gn 

cont r i but i ons woul d i n no way af f ect  hi s j udgment  as t o t he 

out come of  t he pr oceedi ng,  he was advi s i ng t he par t i es of  hi s 

deci s i on t o par t i c i pat e i n t he case.   By sendi ng t he December  3,  

2007,  l et t er  and cont i nui ng t o par t i c i pat e i n t he case,  Just i ce 

But l er  c l ear l y det er mi ned t hat  he coul d be i mpar t i al .   Thi s i s 

al l  t hat  i s  r equi r ed by § 757. 19( 2) ( g) .  

¶26 We do not  hol d t hat  a j udge i s r equi r ed t o send a 

l et t er  or  ot her wi se gi ve f or mal  not i ce t o t he par t i es i n or der  

t o demonst r at e t hat  he or  she has made a subj ect i ve 

det er mi nat i on r egar di ng hi s or  her  abi l i t y  t o pr oceed i n t he 

case.   Si nce Just i ce But l er  di d send a l et t er  t o t he par t i es,  i n 

t hi s case t he l et t er  ser ves as an i ndi c i a t hat  he made a 

subj ect i ve det er mi nat i on t hat  he coul d be i mpar t i al .   I n ot her  

cases,  a j udge' s  subj ect i ve det er mi nat i on may be demonst r at ed i n 

ot her  ways.   For  exampl e,  i n St at e v.  Car pr ue,  2004 WI  111,  274 

Wi s.  2d 656,  684,  683 N. W. 2d 31,  we assumed t hat ,  i n t he absence 

of  any obj ect i on,  by cont i nui ng t o pr esi de i n t he mat t er  a j udge 

bel i eved she coul d act  i n an i mpar t i al  manner .  

¶27 Donohoo appear s t o be aski ng t hi s cour t  t o over t ur n 

t he deci s i on i n Har r el l  and i mpose an obj ect i ve st andar d of  

r evi ew f or  a j udge' s i ni t i al  subj ect i ve deci s i on not  t o 
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di squal i f y hi msel f  or  her sel f .   We decl i ne t o do so.   As we sai d 

i n Har r el l :  

Wi sconsi n St at ut e § 757. 19( 2) ( g)  i s c l ear l y dr af t ed so 
as t o pl ace t he det er mi nat i on of  par t i al i t y  sol el y 
upon t he j udge.   See Amer i can TV,  151 Wi s.  2d at  182-
83,  443 N. W. 2d 662.   I n f act ,  t he l egi s l at ur e 
speci f i cal l y i ncl uded si x ot her  obj ect i vel y 
det er mi nabl e s i t uat i ons i n subsect i on ( 2)  whi ch 
r equi r e wi t hdr awal .  These ar e t he s i x s i t uat i ons on 
whi ch i t  chose t o f ocus.  I t  i s  not  t hi s cour t ' s  r ol e 
under  subsect i on ( 2) ( g)  t o expand t hi s l i s t  by 
r equi r i ng a j udge t o r ecuse hi msel f  or  her sel f  i n al l  
s i t uat i ons wher e an obj ect i ve basi s of  i mpr opr i et y may 
exi st .  I f  t he gener al  pr ohi bi t i on i n ( 2) ( g)  wer e r ead 
so br oadl y,  t he s i x speci f i c  s i t uat i ons enumer at ed i n 
t he st at ut e woul d become super f l uous.  

I d.  at  664- 65 ( emphasi s i n or i gi nal ) .  

¶28 We do not  addr ess Donohoo' s ar gument s about  t he mer i t s 

of  t he cour t ' s  June 5,  2008,  deci s i on.   Donohoo conceded t hat  

hi s mot i on f or  r econsi der at i on of  t he deci s i on was unt i mel y and 

shoul d be di smi ssed.   Consequent l y,  ar gument s goi ng t o t he 

mer i t s of  t he deci s i on ar e not  bef or e us.   The onl y i ssue t hat  

i s bef or e us i s whet her  Just i ce But l er  was di squal i f i ed by l aw 

f r om par t i c i pat i ng i n t he case.   We concl ude he was not .  

¶29 I n addi t i on t o concl udi ng t hat  none of  Donohoo' s 

al l egat i ons suppor t  hi s cont ent i on t hat  Just i ce But l er  was 

di squal i f i ed by l aw f r om par t i c i pat i ng i n t he case,  we ar e 

t r oubl ed by t he t i mi ng of  Donohoo' s mot i on.   On December  3,  

2007,  Just i ce But l er  advi sed t he par t i es of  Pi nes'  campai gn 

cont r i but i on.   Donohoo coul d have obj ect ed t o Just i ce But l er ' s  

par t i c i pat i on i n t he case at  t hat  t i me but  di d not  do so.   

Donohoo st at es t hat  he l ear ned about  Wi sconsi n Fami l y Act i on' s  
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compl ai nt  agai nst  Just i ce But l er  appr oxi mat el y t wo weeks bef or e 

t hi s cour t  i ssued i t s deci s i on.   Si nce t he deci s i on was i ssued 

on June 5,  2008,  Donohoo pr esumabl y had al l  t he i nf or mat i on 

cont ai ned i n hi s mot i on and accompanyi ng memor andum by t he t hi r d 

week i n May,  yet  he f ai l ed t o r ai se t he i ssue of  Just i ce 

But l er ' s par t i c i pat i on i n t he case bef or e t he deci s i on was 

r ender ed,  at  a t i me when Just i ce But l er  coul d have been 

pr esent ed wi t h t he deci s i on whet her  or  not  t o r ecuse hi msel f .   

¶30 As we not ed i n Jackson,  " Mot i ons such as t hi s,  havi ng 

t he pot ent i al  t o under mi ne t he publ i c ' s t r ust  and conf i dence i n 

t he l egi t i macy of  t hi s cour t ' s  deci s i ons and t he i nt egr i t y and 

i mpar t i al i t y  of  t hi s cour t  as an i nst i t ut i on,  ar e ver y ser i ous 

i ndeed,  and,  accor di ngl y,  must  be r ai sed i n a t i mel y f ashi on. "   

I d. ,  ¶22.   Whi l e we ar e appr eci at i ve of  t he f act  t hat  r equest i ng 

t he di squal i f i cat i on of  a j udge by l aw i s a ver y ser i ous mat t er ,  

i n f ai r ness t o t he par t i es and t he cour t ,  i f  a par t y has 

i nf or mat i on whi l e a case i s pendi ng t hat  goes t o t he i ssue of  a 

j udge' s or  j ust i ce' s par t i c i pat i on i n t he mat t er ,  t hat  par t y has 

an obl i gat i on t o pr ompt l y br i ng t he mat t er  t o t he i ndi v i dual  

j udge' s or  j ust i ce' s at t ent i on bef or e a deci s i on has been 

r ender ed.  

¶31 I n summar y,  our  r evi ew of  t he r ecor d est abl i shes t hat  

t he c l ai ms made i n Donohoo' s mot i on t o vacat e t he deci s i on based 

on Just i ce But l er ' s di squal i f i cat i on ar e i nsuf f i c i ent  t o war r ant  

t he r el i ef  sought .   Accor di ngl y,  we deny t he mot i on.  

¶32 LOUI S B.  BUTLER,  JR. ,  J. ,  di d not  par t i c i pat e.  
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¶33 DAVI D T.  PROSSER,  J.    ( concur r i ng) .   The i ssue 

pr esent ed by t he mot i on t o vacat e t he deci s i on i n Donohoo v.  

Act i on Wi sconsi n,  I nc. ,  2008 WI  56,  ___ Wi s.  2d ___,  750 

N. W. 2d 739,  i s whet her  Just i ce But l er  was di squal i f i ed f r om 

par t i c i pat i ng i n t hi s case as a mat t er  of  l aw.  

¶34 The mot i on put s t he i ssue about  as st ar kl y as i t  can 

be put ,  f or  i t  chal l enges t he i mpar t i al i t y  of  a member  of  t he 

cour t .   The mot i on shoul d not  come as a sur pr i se,  however ,  gi ven 

t he pr edi cament  i n whi ch t he movant  f i nds hi msel f  and t he 

f r equency of  s i mi l ar  at t acks on ot her  member s of  t he cour t .  

¶35 The cour t ' s  r esponse i s a swi f t  r ebuf f .   Thi s,  t oo,  

shoul d not  be a sur pr i se because any ot her  r esponse woul d 

encour age mor e chal l enges f r om di sappoi nt ed or  appr ehensi ve 

l i t i gant s and ot her s who seek t o advance t hei r  i nt er est s or  

pol i t i cal  agenda by at t empt i ng t o i nduce t ar get ed j ust i ces t o 

wi t hdr aw f r om cases under  pr essur e.  

¶36 Thi s case exposes some of  t he f l aws i n a syst em i n 

whi ch j ust i ces ar e el ect ed.   The cour t ' s  opi ni on,  whi ch 

necessar i l y  di sc l oses t he campai gn det ai l s gi v i ng r i se t o t hi s  

chal l enge,  i s not  l i kel y t o enhance conf i dence i n t he cour t .  

¶37 Why t he supr eme cour t  f i nds i t sel f  i n t hi s  awkwar d 

posi t i on and how el ect i ons t o t he cour t  can be r ef or med ar e 

quest i ons t hat  deser ve t hought f ul  anal ysi s.  

¶38 Thi s concur r ence wi l l  at t empt  t o di scuss sever al  of  

t hese poi nt s i n t ur n.  

I  
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¶39 At t or ney James R.  Donohoo f i l ed a def amat i on sui t  on 

behal f  of  Gr ant  E.  St or ms agai nst  t he def endant s on Febr uar y 23,  

2004.   The f act s of  t he case ar e di scussed i n t hi s cour t ' s  

Donohoo opi ni on,  ___ Wi s.  2d ___,  ¶¶7- 30; i d. ,  ¶¶92- 99 

( Roggensack,  J. ,  di ssent i ng) ,  and i n t he unpubl i shed deci s i on of  

t he cour t  of  appeal s,  Donohoo v.  Act i on Wi sconsi n,  I nc. ,  No.  

2006AP396,  unpubl i shed sl i p op.  and or der  ( Wi s.  Ct .  App. ,  May 

30,  2007) .  

¶40 On June 28,  2005,  t he c i r cui t  cour t  gr ant ed t he 

def endant s '  mot i on f or  summar y j udgment .   On Januar y 4,  2006,  

t he c i r cui t  cour t  deni ed St or ms' s mot i on f or  r econsi der at i on and 

gr ant ed t he def endant s '  mot i on f or  cost s and at t or ney f ees.  

¶41 I n t hei r  or i gi nal  mot i on,  t he def endant s asked f or  

cost s and at t or ney f ees f r om bot h St or ms and At t or ney Donohoo.   

I n a Sept ember  6,  2005,  l et t er  t o t he cour t ,  t he def endant s 

al t er ed t hei r  r equest ,  aski ng f or  cost s and at t or ney f ees f r om 

onl y At t or ney Donohoo.   The ci r cui t  cour t ' s  appr oval  of  t hi s 

r equest  i s embodi ed i n i t s Januar y 23,  2006,  or der  f or  j udgment  

and i n t he Febr uar y 2,  2006,  j udgment .   As a r esul t ,  At t or ney 

Donohoo has been made sol el y l i abl e f or  cost s and at t or ney f ees 

of  $87, 452. 59.  

¶42 On Febr uar y 8,  2006,  l ess t han a week af t er  t he 

c i r cui t  cour t  ent er ed j udgment ,  def endant s f i l ed a gar ni shment  

act i on agai nst  At t or ney Donohoo' s per sonal  and busi ness bank 

account s.   Thi s act i on i mpl i cat ed Donohoo' s wi f e.   See Act i on 

Wi sconsi n,  I nc.  v.  James R.  Donohoo,  2006CV1039 ( Mi l waukee 

Count y,  Feb.  8,  2006) ;  Car y Spi vak & Dan Bi ce,  " ' Ti mi ng i s 
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ever yt hi ng, '  a cost l y l esson, "  Feb.  18,  2006,  

ht t p: / / www. j sonl i ne. com/ st or y/ i ndex. aspx?i d=402734&f or mat =pr i nt  

( l ast  v i s i t ed Jul y 22,  2008) .   Al t hough t hi s act i on was 

subsequent l y di smi ssed,  a s i mi l ar  act i on cannot  be r ul ed out  i n 

t he f ut ur e.  

¶43 Thus,  t hi s case sends a chi l l i ng message t o at t or neys 

who agr ee t o r epr esent  per sons and causes t hat  ar e not  v i ewed as  

pol i t i cal l y cor r ect .  

¶44 At t or ney Donohoo i s not  obl i v i ous t o cont empor ar y 

l egal  devel opment s.   I n r ecent  year s,  j ust i ces of  t hi s cour t  

have been subj ect ed t o r epeat ed demands t hat  t hey r ecuse 

t hemsel ves f r om par t i c i pat i on i n pendi ng cases.   Of t en t hose 

demands ar e ampl i f i ed by sensat i on- seeki ng r epor t er s who appear  

t o bel i eve t hat  f r eedom of  t he pr ess ent ai l s a r i ght  t o t amper  

wi t h t he admi ni st r at i on of  j ust i ce.   Somet i mes t hese wel l -

publ i c i zed demands have caused a j ust i ce t o wi t hdr aw f r om a case 

because t he j ust i ce i s not  i n a posi t i on t o answer  f al se 

al l egat i ons wi t hout  appear i ng t o comment  on pendi ng l i t i gat i on.  

¶45 I f  At t or ney Donohoo bel i eved t hat  hi s c l ai ms of  bi as 

woul d be sympat het i cal l y r epor t ed,  he i s l i kel y t o be 

di sappoi nt ed.   I n any event ,  he has f ai l ed t o pr ovi de gr ounds t o 

vacat e t he cour t ' s  deci s i on.  

I I  

¶46 I n Wi sconsi n,  j ust i ces come t o t he supr eme cour t  

ei t her  by el ect i on or  by guber nat or i al  appoi nt ment .   Wi s.  Const .  

ar t .  VI I ,  secs.  4( 1) ,  9.   When a j ust i ce i s appoi nt ed t o t he 

cour t  t o f i l l  a vacancy,  he or  she must  r un f or  t he of f i ce t o 
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r et ai n t he posi t i on i n t he f i r st  year  i n whi ch t her e i s not  

anot her  el ect i on.   To i l l ust r at e,  Chi ef  Just i ce Abr ahamson was 

appoi nt ed t o t he cour t  i n 1976.   She was r equi r ed t o r un i n 1979 

whi l e ser vi ng as a member  of  t he cour t .   I n t he past  quar t er  

cent ur y,  j ust i ces who wer e appoi nt ed t o t he cour t  and t hen r an 

f or  t he posi t i on whi l e ser vi ng ar e Loui s J.  Ceci  ( 1984) ,  Jani ne 

P.  Geske ( 1994) ,  Jon P.  Wi l cox ( 1997) ,  Di ane S.  Sykes ( 2000) ,  

Davi d T.  Pr osser  ( 2001) ,  and Loui s B.  But l er ,  Jr .  ( 2008) .   Of  

cour se,  any j ust i ce who i s el ect ed t o t he cour t  wi l l  seek r e-

el ect i on whi l e ser vi ng on t he cour t .   Cur r ent  exampl es ar e 

Shi r l ey S.  Abr ahamson ( 1989,  1999,  2009) ,  Ann Wal sh Br adl ey 

( 2005) ,  and N.  Pat r i ck Cr ooks ( 2006) .  

¶47 When any si t t i ng j ust i ce r uns f or  t he cour t ,  t he 

j ust i ce i s conf r ont ed wi t h t he pr obl em of  how t o campai gn and 

how t o r ai se money f or  a campai gn wi t hout  cr eat i ng a r eal  or  

possi bl e conf l i c t  of  i nt er est .   Just i ces i nevi t abl y deal  wi t h 

at t or neys,  and at t or neys have al ways pl ayed a s i gni f i cant  r ol e 

i n f undi ng j udi c i al  campai gns.  

¶48 Ther e ar e et hi cal  r ul es t hat  pr ohi bi t  j udges f r om 

per sonal l y sol i c i t i ng campai gn cont r i but i ons,  see SCR 60. 06( 4) ,  

but  t her e ar e no cl ear  gui del i nes or  br i ght - l i ne r ul es on when a 

j ust i ce' s campai gn commi t t ee may r ecei ve cont r i but i ons f r om a 

par t y,  a par t y ' s at t or ney,  or  member s of  t he at t or ney' s l aw 

f i r m.   Consequent l y,  t he r ecei pt  of  cont r i but i ons——whi ch i s 

expect ed and pr obabl y necessar y i n a syst em of  j udi c i al  

el ect i ons——i s bound t o r ai se quest i ons and gener at e di f f er i ng 

r eact i ons.  
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¶49 I n t he absence of  c l ear  gui del i nes,  however ,  member s 

of  t hi s cour t  ar e not  i n a good posi t i on t o second- guess a 

col l eague' s deci s i on t o par t i c i pat e i n a case af t er  hi s or  her  

commi t t ee has r ecei ved cont r i but i ons.   I n some i nst ances,  t her e 

i s no j ust i f i cat i on f or  such a r evi ew.  

I I I  

¶50 Thi s case i nvol ves a publ i c l y r epor t ed cont r i but i on 

f r om an at t or ney r epr esent i ng a par t y i n a pendi ng case as wel l  

as cont r i but i ons f r om sever al  member s of  t hat  at t or ney' s l aw 

f i r m.   At t or ney Lest er  Pi nes f i l ed a pet i t i on f or  r evi ew i n t hi s  

case on behal f  of  t he def endant s on June 29,  2007.   On Jul y 23,  

2007,  At t or ney Pi nes cont r i but ed $300 t o Just i ce But l er ' s 

campai gn.   On Sept ember  11,  2007,  t hi s cour t  gr ant ed t he 

pet i t i on f or  r evi ew.   On December  3,  2007,  Just i ce But l er  

advi sed t he par t i es of  t he Pi nes cont r i but i on.   On Januar y 15,  

2008,  t he cour t  hear d or al  ar gument  and t ent at i vel y deci ded t he 

case.   On June 5,  2008,  t he cour t  i ssued i t s deci s i on.   At t or ney 

Pi nes i s a pr omi nent  at t or ney who appear s f r equent l y bef or e t he 

supr eme cour t .   Ther e i s no r ul e pr ohi bi t i ng t he Pi nes 

cont r i but i on,  and no l i kel i hood t hat  t he Pi nes cont r i but i on had 

any i nf l uence on Just i ce But l er ' s deci s i ons.  

¶51 I n t he per i od af t er  t he case was deci ded i nt er nal l y 

and assi gned by l ot  t o Just i ce Ann Wal sh Br adl ey,  sever al  

member s of  t he l aw f i r m of  Cul l en,  West on,  Pi nes & Bach LLP 

cont r i but ed money t o Just i ce But l er ' s campai gn:  Jor dan Loeb 

( $100,  Febr uar y 2,  2008) ,  Al i son TenBr uggencat e ( $250,  Febr uar y 

25,  2008) ,  Ter r i  Gabr i el  ( $100,  Mar ch 6,  2008) ,  Jor dan Loeb 
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( $100,  Mar ch 17,  2008) ,  and Ni ck Fai r weat her  ( $100,  Mar ch 17,  

2008) .   At t or ney Fai r weat her  appear ed i n cour t  on behal f  of  

Act i on Wi sconsi n i n t he gar ni shment  act i on.   These cont r i but i ons 

al l  came af t er  t he case was deci ded i nt er nal l y and di d not  

af f ect  Just i ce But l er ' s deci s i on. 1 

¶52 At t or ney Donohoo al so compl ai ns t hat  Just i ce But l er ' s 

campai gn r ecei ved cont r i but i ons f r om t wo member s of  t he Act i on 

Wi sconsi n boar d:  Pet er  Bock and Rut h I r v i ngs.   Pet er  Bock' s $125 

cont r i but i on t o t he campai gn came bef or e t he cour t  gr ant ed t he 

pet i t i on f or  r ev i ew i n t hi s case.   However ,  Pet er  Bock i s much 

bet t er  known as a f or mer  l egi s l at or  f r om Mi l waukee who i s 

mar r i ed t o Dane Count y Execut i ve Kat hl een Fal k t han as a member  

of  t he Act i on Wi sconsi n boar d.   Rut h I r v i ngs cont r i but ed $1, 100 

t o Just i ce But l er ' s campai gn but  onl y $100 was cont r i but ed 

bef or e t he case was ar gued and deci ded.   Rut h I r v i ngs i s a 

Mi l waukee at t or ney and i dent i f i ed her sel f  as such.    

¶53 As a pr act i cal  mat t er ,  a s i t t i ng j ust i ce i s not  wel l  

equi pped t o di scl ose t o l i t i gant s al l  t he af f i l i at i ons of  a 

cont r i but or ,  even i f  t hose af f i l i at i ons wer e t i mel y di scl osed by 

t he cont r i but or .   At  pr esent ,  t her e i s no such r equi r ement  i n 

l aw.   Ther e i s al so no r equi r ement  t hat  a j ust i ce di scl ose 

cont r i but i ons t o l i t i gant s.   Di scl osi ng ar guabl y r el evant  

cont r i but i ons t o ever y l i t i gant  f or ces a j ust i ce' s pr of essi onal  

st af f  t o wor k c l osel y wi t h t he j ust i ce' s campai gn st af f .  

                                                 
1 A j ust i ce' s vot e at  conf er ence af t er  or al  ar gument  i s a 

" t ent at i ve"  vot e i n t he sense t hat  a j ust i ce may r evi se hi s or  
her  posi t i on,  even i f  t he j ust i ce i s t he one wr i t i ng t he 
opi ni on.   Changes i n posi t i on occur  but  ar e i nf r equent .  
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¶54 At t or ney Donohoo al so poi nt s t o t he f act  t hat  Just i ce 

But l er  appear ed and spoke at  t he f undr ai s i ng event  f or  Cent er  

Advocat es Pol i t i cal  Act i on Commi t t ee ( Cent er  Advocat es PAC)  on 

August  26,  2007,  whi l e Act i on Wi sconsi n' s pet i t i on f or  r evi ew 

was pendi ng.  

¶55 Supr eme Cour t  Rul e 60. 06( 5)  gover ns t he " Sol i c i t at i on 

and Accept ance of  Endor sement s. "   I t  r eads:  

 A j udge or  candi dat e f or  j udi c i al  of f i ce may 
sol i c i t  or  accept  endor sement s suppor t i ng hi s or  her  
el ect i on or  appoi nt ment  per sonal l y or  t hr ough hi s or  
her  commi t t ee.   A j udge,  candi dat e f or  j udi c i al  
of f i ce,  or  hi s or  her  commi t t ee i s not  pr ohi bi t ed f r om 
sol i c i t i ng and accept i ng endor sement s f r om l awyer s and 
ot her s.   A j udge or  candi dat e f or  j udi c i al  of f i ce 
shal l  not  knowi ngl y per sonal l y sol i c i t  or  accept  
endor sement s f r om par t i es who have a case pendi ng 
bef or e t he cour t  t o whi ch el ect i on or  appoi nt ment  i s 
sought .   Never t hel ess,  a j udge or  j udi c i al  candi dat e 
may per sonal l y sol i c i t  or  accept  endor sement s f r om t he 
t ypes of  or gani zat i ons t hat  or di nar i l y  make 
r ecommendat i ons f or  sel ect i on t o t he of f i ce.   I n 
sol i c i t i ng or  accept i ng an endor sement ,  a j udge or  
candi dat e f or  j udi c i al  of f i ce shoul d be mi ndf ul  of  t he 
r equi r ement s of  SCR 60. 03 and 60. 04( 4) .  

¶56 The r ecor d shows t hat  Act i on Wi sconsi n' s pet i t i on f or  

r evi ew was r ecei ved by our  cour t  commi ssi oner s on Jul y 13,  2007.   

A r ecommendat i on was made t o t he cour t  f or  t he cour t ' s  August  

13,  2007,  conf er ence.   The pet i t i on was hel d f or  our  conf er ence 

on Sept ember  10,  2007,  at  whi ch t i me t he cour t  gr ant ed r evi ew.   

Just i ce But l er  appear ed at  t he Cent er  Advocat es PAC Gar den Par t y 

f or  Equal i t y f undr ai ser  on August  26,  2007.   Pr esumabl y,  he was 

pr esent  t o pr omot e hi s candi dacy,  meani ng t hat  he sol i c i t ed t he 

or gani zat i on' s suppor t .  
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¶57 Al t hough Just i ce But l er ' s appear ance mi ght  seem 

pr obl emat i c i n t hat  t he Act i on Wi sconsi n pet i t i on was t hen 

pendi ng,  t her e ar e at  l east  t wo r easons why t hi s appear ance was 

not  pr ohi bi t ed.   Fi r st ,  t her e i s a di st i nct i on bet ween Act i on 

Wi sconsi n,  I nc. ,  t he par t y i n t hi s case,  and Cent er  Advocat es 

PAC.   Accor di ng t o a news r el ease endor si ng Just i ce But l er ,  

Cent er  Advocat es PAC i s " af f i l i at ed wi t h Cent er  Advocat es,  

I nc. , "  whi ch i s a cor por at i on separ at e f r om Act i on Wi sconsi n.   

I n shor t ,  Cent er  Advocat es PAC was not  a par t y.   Second,  Cent er  

Advocat es PAC i s  t he t ype of  or gani zat i on t hat  or di nar i l y  makes 

r ecommendat i ons f or  sel ect i on t o bot h par t i san and non- par t i san 

of f i ces,  i ncl udi ng j udi c i al  of f i ces.   Thus,  t he or gani zat i on i s 

not  i mpl i cat ed by t he pr ohi bi t i on i n SCR 60. 06( 5) .  

¶58 Because Just i ce But l er  was not  pr ohi bi t ed f r om 

appear i ng bef or e and speaki ng t o Cent er  Advocat es PAC,  he was 

not  pr ohi bi t ed f r om r ecei v i ng t hei r  endor sement .   Hi s appear ance 

r ai ses no quest i on unl ess t he or gani zat i on used Just i ce But l er  

t o pr omot e t he or gani zat i on' s f undr ai s i ng and/ or  Just i ce But l er  

commi t t ed hi msel f  t o deci de cases of  i nt er est  t o t he 

or gani zat i on i n a cer t ai n way.   The cour t  has no evi dence t hat  

ei t her  event  occur r ed.  

¶59 At t or ney Donohoo compl ai ns t hat  Just i ce But l er  was 

endor sed by At t or ney Tamar a Packar d.   The cour t  has no evi dence 

t hat  Just i ce But l er  sought  t hi s endor sement .   Ther e i s no 

evi dence t hat  he accept ed,  appr oved,  or  was even awar e of  

At t or ney Packar d' s endor sement .  
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¶60 I n sum,  t her e i s no vi ol at i on of  any st at ut e or  

j udi c i al  r ul e,  and,  consequent l y,  t her e i s no basi s on whi ch t o 

vacat e t he Donohoo deci s i on.  

I V 

¶61 The syst em of  el ect i ng supr eme cour t  j ust i ces i s not  

wi t hout  f l aws.   However ,  el i mi nat i ng j udi c i al  el ect i ons woul d 

cr eat e an ent i r el y new ser i es of  pr obl ems,  and any not i on of  

compl et e publ i c f undi ng of  j udi c i al  campai gns i s bot h 

unr eal i st i c and meani ngl ess wi t hout  changes i n t he Uni t ed St at es 

Const i t ut i on.   Publ i c f undi ng wi l l  not  el i mi nat e i ndependent  

expendi t ur es,  whi ch ar e,  by def i ni t i on,  beyond t he cont r ol  of  a 

candi dat e.  

¶62 I t  i s  ent i r el y  r easonabl e t o have a di spassi onat e 

di scussi on on t he r ol e of  publ i c  f undi ng i n j udi c i al  campai gns.   

But  peopl e who car e about  t he j udi c i ar y must  al so l ook l ong and 

har d at  why supr eme cour t  el ect i ons have become so cont ent i ous 

and expensi ve.  

¶63 A cour t  t hat  i s  i n t he vanguar d of  maki ng and changi ng 

l aw i n a way t hat  gr eat l y benef i t s some i nt er est  gr oups and 

ser i ousl y damages ot her s i s a cour t  t hat  i s  act i vel y,  i f  

i nadver t ent l y,  pr omot i ng t he pol i t i c i zat i on of  i t s  own 

el ect i ons.   Ever y l i t i gant  bel i eves he i s ent i t l ed t o an 

i mpar t i al  r evi ew of  hi s case.   I f  l i t i gant s do not  bel i eve t hey 

can get  an i mpar t i al  r evi ew of  t hei r  cases,  t hey wi l l  i nevi t abl y 

at t empt  t o change t he composi t i on of  t he cour t .  

¶64 For  t he r easons st at ed,  I  r espect f ul l y concur .  
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