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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.   The West  Cent r al  Educat i on 

Associ at i on -  Bal dwi n- Woodvi l l e Uni t  seeks r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s whi ch r ever sed an 

or der  of  t he c i r cui t  cour t  and vacat ed an ar bi t r at i on awar d. 1  

The cour t  of  appeal s concl uded t hat  Chr i st i ne Johnson was not  

ent i t l ed t o back pay because she f ai l ed t o f i l e a t i mel y 

gr i evance agai nst  t he Bal dwi n- Woodvi l l e Ar ea School  Di st r i ct .    

                                                 
1 Bal dwi n- Woodvi l l e Ar ea Sch.  Di st .  v.  W.  Cent .  Edu.  Ass' n,  

No.  2008AP519,  unpubl i shed sl i p op.  ( Ct .  App.  Oct .  21,  2008)  
( r ever si ng an or der  of  t he c i r cui t  cour t  f or  St .  Cr oi x Count y,  
Er i c J.  Lundel l ,  J. ,  pr esi di ng) .  
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¶2 The Associ at i on cont ends t hat  t he ar bi t r at i on awar d 

shoul d not  be vacat ed.   I t  asser t s t hat  t he ar bi t r at or ' s 

const r uct i on of  t he agr eement  was r easonabl e and not  a per ver se 

mi sconst r uct i on.   Because we concl ude t hat  t he ar bi t r at or ' s 

const r uct i on of  t he agr eement  had a f oundat i on i n r eason,  i t  was 

not  a per ver se mi sconst r uct i on.   Accor di ngl y,  we det er mi ne t hat  

t he ar bi t r at i on awar d shoul d not  have been vacat ed and we 

r ever se t he cour t  of  appeal s.   

I  

¶3 Chr i st i ne Johnson i s a f ul l - t i me t eacher  empl oyed by 

t he Bal dwi n- Woodvi l l e Ar ea School  Di st r i ct  ( " t he Di st r i ct " ) .   

She i s a member  of  t he West  Cent r al  Educat i on Associ at i on ( " t he 

Associ at i on" )  whi ch r epr esent s empl oyees i n negot i at i ons wi t h 

t he Di st r i ct .   The Associ at i on and t he Di st r i ct  ar e par t i es t o a 

col l ect i ve bar gai ni ng agr eement  t hat  pr ovi des f or  f i nal  and 

bi ndi ng ar bi t r at i on of  di sput es t hat  ar i se under  t he agr eement .    

¶4 The ar bi t r at i on pr ovi s i on st at es i n par t :  

I t  i s  under st ood t hat  t he f unct i on of  t he ar bi t r at or  
shal l  be t o pr ovi de an opi ni on as t o t he 
i nt er pr et at i on and appl i cat i on of  speci f i c  t er ms of  
t hi s Agr eement .   The ar bi t r at or  shal l  not  have power ,  
wi t hout  speci f i c  consent  of  t he par t i es,  t o ei t her  
advi se on sal ar y adj ust ment s,  except  t he i mpr oper  
appl i cat i on t her eof ,  or  t o i ssue any opi ni ons t hat  
woul d have t he par t i es add t o,  subt r act  f r om,  modi f y 
or  amend any t er ms of  t hi s Agr eement .   The deci s i on of  
t he ar bi t r at or  wi l l  be f i nal  and bi ndi ng on bot h 
par t i es.      

¶5 On June 26,  2006,  t he Associ at i on f i l ed a gr i evance 

wi t h t he Di st r i ct  on Johnson' s behal f .   The di sput e went  t o 

bi ndi ng ar bi t r at i on bef or e a Wi sconsi n Empl oyment  Rel at i ons 
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Commi ssi on ar bi t r at or .   The subj ect  of  t hi s appeal  i s  t he 

r esul t i ng ar bi t r at i on awar d.   I t  r equi r ed t he Di st r i ct  t o make 

Johnson whol e f or  t he wages t hat  she woul d have ear ned bet ween 

2002 and 2005 had t he Di st r i ct  pr oper l y set  her  sal ar y i n 

accor dance wi t h t he col l ect i ve bar gai ni ng agr eement .   The f act s 

bel ow ar e t aken pr i mar i l y f r om t he ar bi t r at or ' s f i ndi ngs of  

f act .  

¶6 Johnson was f i r st  empl oyed as a Bal dwi n- Woodvi l l e 

t eacher  i n t he f al l  of  2002.   When she i ni t i al l y  appl i ed f or  t he 

posi t i on,  she pr ovi ded her  r esume t o t he Di st r i ct .   The r esume 

i ndi cat ed t hat  she had a Bachel or ' s degr ee i n el ement ar y 

educat i on and had ear ned an addi t i onal  el even gr aduat e school  

cr edi t s.  

¶7 Under  t he col l ect i ve bar gai ni ng agr eement ,  a t eacher ' s 

base sal ar y i s det er mi ned by a sal ar y schedul e whi ch f i xes t he 

sal ar y based on t he t eacher ' s  degr ee and addi t i onal  gr aduat e 

l evel  cr edi t s.   Teacher s who have at t ai ned a Bachel or ' s degr ee 

ar e pl aced at  t he BA + 0 l ane.   Teacher s who have r ecei ved 

addi t i onal  gr aduat e cr edi t s ar e pl aced at  advanced l anes such as 

BA + 8,  BA + 16,  dependi ng on t he number  of  gr aduat e cr edi t s 

t hey have r ecei ved.      

¶8 The Di st r i ct  i ni t i al l y  pl aced Johnson at  t he BA + 8 

l ane based on t he i nf or mat i on she pr ovi ded i n her  appl i cat i on.   

Thi s pl acement  was r ef l ect ed i n t he cont r act  pr epar ed by t he 

Di st r i ct  whi ch Johnson si gned and r et ur ned.   She was never  asked 

t o pr ovi de any addi t i onal  i nf or mat i on or  document s ver i f y i ng her  

educat i on.      
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¶9 Shor t l y af t er  Johnson began t eachi ng,  t he Di st r i ct  and 

t he Associ at i on execut ed a new col l ect i ve bar gai ni ng agr eement .   

When Johnson si gned her  r evi sed cont r act  on Oct ober  17,  2002,  

she was unawar e t hat  i t  i ncor r ect l y pl aced her  at  t he BA + 0 

l ane,  when i n f act  she bel onged at  t he BA + 8 l ane.   Johnson was 

pai d at  t he BA + 0 l evel  f or  t he r emai nder  of  t he 2002- 2003 

school  year ,  as wel l  as f or  t he 2003- 2004 and 2004- 2005 school  

year s.  

¶10 I n August  of  2005,  Johnson r eal i zed she was bei ng 

under pai d.   On August  30,  she submi t t ed a f or m ent i t l ed " Request  

t o Change Lanes f or  t he 2005- 2006 School  Year . "   The pr epr i nt ed 

f or m addr essed onl y t he i ssue of  ear ned gr aduat e cr edi t s.   

Johnson di d not  make any separ at e back pay r equest  at  t hat  t i me.   

The Di st r i ct  appr oved her  l ane change r equest  and pl aced her  at  

t he BA + 8 l ane f or  t he 2005- 2006 school  year .   I t  al so 

i ncr eased her  wages pr ospect i vel y t o r ef l ect  t he l ane change,  

but  i t  di d not hi ng about  any back pay f or  t he per i od of  t i me 

when Johnson was pai d at  an i ncor r ect  l evel .     

¶11 Based on t he t est i mony at  t he ar bi t r at i on hear i ng,  t he 

ar bi t r at or  det er mi ned t hat  i t  was not  unt i l  May 2006 t hat  

Johnson r eal i zed t he Di st r i ct  had not  made her  whol e f or  t he 

unpai d wages.   She and an Associ at i on r epr esent at i ve met  wi t h 

t he super i nt endent  t o r esol ve t he s i t uat i on.   The super i nt endent  

decl i ned t o act  and i nst ead st at ed t hat  he woul d t ake t he mat t er  

t o t he School  Boar d.   I t  subsequent l y vot ed t o deny Johnson' s 

r equest  f or  back pay.   The dat e of  t he Boar d meet i ng i s not  i n 
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t he r ecor d,  but  t he ar bi t r at or  det er mi ned t hat  Johnson di d not  

l ear n of  t he Boar d' s act i on unt i l  l at e June.  

¶12 The Associ at i on submi t t ed a f or mal  gr i evance t o t he 

Di st r i ct  on June 26,  2006.   On Jul y 17,  t he Di st r i ct  deni ed t he 

gr i evance " f or  a ser i es of  subst ant i ve and pr ocedur al  r easons, "  

i ncl udi ng t hat  t he gr i evance was unt i mel y.   Subsequent l y,  

Johnson f i l ed sever al  addi t i onal  gr i evances as r equi r ed by t he 

col l ect i ve bar gai ni ng agr eement .   They wer e deni ed,  and t he 

Associ at i on gave not i ce t hat  i t  was r equest i ng f i nal  and bi ndi ng 

ar bi t r at i on.    

¶13 The Associ at i on st at ed t he i ssue as f ol l ows:   

Di d t he Di st r i ct  v i ol at e t he Cont r act ual  Agr eement  
bet ween t he [ Di st r i ct ]  and t he [ Associ at i on]  when i t  
r ef used t o pay back pay f or  t he per i od of  t i me i n 
whi ch Chr i st i ne Johnson was pai d at  t he i ncor r ect  l ane 
on t he schedul e? 

The Di st r i ct  count er ed wi t h t he ar gument  t hat  t he gr i evance was 

unt i mel y.  

¶14 To det er mi ne whet her  t he gr i evance was t i mel y,  t he 

ar bi t r at or  i nt er pr et ed t he pr ovi s i on i n t he col l ect i ve 

bar gai ni ng agr eement  t hat  set s f or t h t he gr i evance pr ocedur e.   

I t  st at es i n r el evant  par t :   

Gr i evances shal l  be pr ocessed i n accor dance wi t h t he 
f ol l owi ng pr ocedur e:   

St ep 1  

a.  An ear nest  ef f or t  shal l  f i r st  be made t o set t l e t he 
mat t er  i nf or mal l y bet ween t he t eacher  and hi s 
i mmedi at e super vi sor .    

b.   I f  t he mat t er  i s not  r esol ved,  t he gr i evance shal l  
be pr esent ed i n wr i t i ng by t he t eacher  or  empl oyee 
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r epr esent at i ve t o t he i mmedi at e super vi sor  wi t hi n 
f i f t een ( 15)  days af t er  t he f act s upon whi ch t he 
gr i evance i s based f i r st  occur  or  f i r st  become 
known.  .  .  .  

¶15 The Di st r i ct  ar gued t hat  t he " f act [ ]  upon whi ch t he 

gr i evance i s based"  was Johnson' s pl acement  at  t he i ncor r ect  pay 

l ane,  and t hat  she was awar e of  t he Di st r i ct ' s  mi st ake i n August  

2005.   The ar bi t r at or  acknowl edged t he Di st r i ct ' s  ar gument  but  

det er mi ned t hat  t hi s was not  t he f act  upon whi ch t he gr i evance 

was based.   I nst ead,  he concl uded:  " t he f act  whi ch t he gr i evant  

i s chal l engi ng i s t he Di st r i ct ' s  deni al  of  back pay,  not  t he 

Di st r i ct ' s  i ni t i al  pl acement  of  Johnson i n t he BA l ane. "    

¶16 The ar bi t r at or  concl uded t hat  i n August  2005,  t he 

Di st r i ct  i mpl i c i t l y  acknowl edged t hat  Johnson had been ent i t l ed 

t o BA + 8 st at us al l  al ong and t hat  she " coul d r easonabl y have 

expect ed t hat  t he Di st r i ct  woul d r ect i f y i t s er r or  by maki ng her  

whol e. "   He det er mi ned t hat  t he cr i t i cal  event  was t he deci s i on 

t o deny Johnson' s r equest  f or  back pay:  " I t  i s  t hus t he Boar d' s 

act i on r ej ect i ng Johnson' s r equest  t hat  i s  t he cr i t i cal  event  i n 

t he pr ocessi ng of  t hi s gr i evance[ . ] "    

¶17 The ar bi t r at or  f ound t hat  Johnson l ear ned of  t he 

Boar d' s deci s i on i n " l at e June. "   He concl uded t hat  Johnson' s 

June 26 gr i evance was f i l ed wi t hi n 15 days of  when Johnson 

l ear ned t hat  t he Boar d had deci ded t o deny her  r equest  f or  back 

pay.   Ther ef or e,  he det er mi ned t hat  t he gr i evance was t i mel y.  

¶18 The ar bi t r at or  al so concl uded t hat  Johnson' s pl acement  

at  t he BA + 0 l ane was i n v i ol at i on of  t he col l ect i ve bar gai ni ng 
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agr eement . 2  He or der ed t he Di st r i ct  t o " make Chr i st i ne Johnson 

whol e f or  t he wages she woul d have ear ned had she been 

mai nt ai ned at  t he BA + 8 l ane f or  t he 2002- 03,  2003- 04 and 2004-

05 school  year s. "  

¶19 The Di st r i ct  sought  j udi c i al  r evi ew of  t he ar bi t r at i on 

awar d.   The ci r cui t  cour t  deni ed t he Di st r i ct ' s  mot i on t o vacat e 

t he awar d.   On appeal ,  t he cour t  of  appeal s r ever sed t he ci r cui t  

cour t  and r emanded wi t h i nst r uct i ons t hat  t he awar d be vacat ed.  

I I  

¶20 The r ol e of  t he cour t  i n r evi ewi ng an ar bi t r at i on 

awar d i s essent i al l y  super vi sor y i n nat ur e.   Raci ne Count y v.  

I nt ' l  Ass' n Machi ni st s & Aer ospace Wor ker s,  2008 WI  70,  ¶11,  310 

Wi s.  2d 508,  751 N. W. 2d 312.   We ar e t o ensur e t hat  t he par t i es 

r ecei ved what  t hey bar gai ned f or  when t hey agr eed t o r esol ve 

t hei r  di sput es t hr ough f i nal  and bi ndi ng ar bi t r at i on.   I d.   

Cour t s ar e gui ded by t he st at ut or y st andar ds i n Wi s.  St at .  

§§ 788. 10 ( 2007- 08) 3 and 788. 114 and by t he st andar ds devel oped 

                                                 
2 The Di st r i ct  does not  chal l enge t hi s concl usi on.    

3 Wi s.  St at .  § 788. 10( 1)  r eads:  

I n ei t her  of  t he f ol l owi ng cases t he cour t  .  .  .  must  
make an or der  vacat i ng t he awar d upon t he appl i cat i on 
of  any par t y t o t he ar bi t r at i on:  

 ( a)   Wher e t he awar d was pr ocur ed by cor r upt i on,  f r aud 
or  undue means;  

 ( b)  Wher e t her e was evi dent  par t i al i t y  or  
cor r upt i on on t he par t  of  t he ar bi t r at or s,  or  ei t her  
of  t hem;  

 ( c)  Wher e t he ar bi t r at or s wer e gui l t y of  
mi sconduct  i n r ef usi ng t o post pone a hear i ng,  .  .  .  or  
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at  common l aw.   Lukowski  v.  Danker t ,  184 Wi s.  2d 142,  150- 51,  

515 N. W. 2d 883 ( 1994) .   We gi ve def er ence t o t he ar bi t r at or ' s 

f act ual  and l egal  concl usi ons.    Ci t y of  Madi son v.  Madi son 

Pr of ' l  Pol i ce Of f i cer s Ass' n,  144 Wi s.  2d 576,  585,  425 N. W. 2d 8 

( 1988) .   I f  t he common l aw and st at ut or y st andar ds ar e not  

v i ol at ed,  t he cour t  shoul d af f i r m t he ar bi t r at or ' s awar d.   

Lukowski ,  184 Wi s.  2d at  151.  

                                                                                                                                                             
i n r ef usi ng t o hear  evi dence per t i nent  and mat er i al  t o 
t he cont r over sy,  or  of  any ot her  mi sbehavi or  by whi ch 
t he r i ght s of  any par t y have been pr ej udi ced;  

 ( d)  Wher e t he ar bi t r at or s exceeded t hei r  power s,  
or  so i mper f ect l y execut ed t hem t hat  a mut ual ,  f i nal  
and def i ni t e awar d upon t he subj ect  mat t er  submi t t ed 
was not  made.   

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

4 Wi s.  St at .  § 788. 11( 1)  r eads:  

I n ei t her  of  t he f ol l owi ng cases t he cour t  .  .  .  must  
made an or der  modi f y i ng or  cor r ect i ng t he awar d upon 
t he appl i cat i on of  any par t y t o t he ar bi t r at i on:  

 ( a)  Wher e t her e was an evi dent  mat er i al  
mi scal cul at i on of  f i gur es or  an evi dent  mat er i al  
mi st ake i n t he descr i pt i on of  any per son,  t hi ng or  
pr oper t y r ef er r ed t o i n t he awar d;  

 ( b)  Wher e t he ar bi t r at or s have awar ded upon a 
mat t er  not  submi t t ed t o t hem .  .  .  ;  

 ( c)  Wher e t he awar d i s i mper f ect  i n mat t er  of  
f or m not  af f ect i ng t he mer i t s of  t he cont r over sy.  
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¶21 Cour t s wi l l  vacat e an awar d when ar bi t r at or s exceeded 

t hei r  power s t hr ough " per ver se mi sconst r uct i on, " 5 posi t i ve 

mi sconduct ,  a mani f est  di sr egar d of  t he l aw, 6 or  when t he awar d 

i s i l l egal  or  i n v i ol at i on of  st r ong publ i c pol i cy.   Raci ne 

Count y,  310 Wi s.  2d 508,  ¶11 ( c i t i ng Wi s.  St at .  § 788. 10( 1) ( d) ) ;  

Lukowski ,  184 Wi s.  2d at  149.   Thi s case cal l s upon t he cour t  t o 

det er mi ne whet her  t he ar bi t r at or  exceeded hi s aut hor i t y by 

per ver sel y mi sconst r ui ng t he col l ect i ve bar gai ni ng agr eement .    

¶22 I n r evi ewi ng t hi s awar d,  we do not  det er mi ne whi ch 

const r uct i on——t he ar bi t r at or ' s or  t he Di st r i ct ' s——i s mor e 

r easonabl e.   See Lukowski ,  184 Wi s.  2d at  153 ( " [ T] hi s cour t  

wi l l  not  upset  t he awar d even i f  t hi s cour t  mi ght  have deci ded 

t he mat t er  di f f er ent l y. " )   I nst ead,  we wi l l  uphol d an awar d i f  

t her e i s " some r easonabl e f oundat i on f or  t he i nt er pr et at i on of  

t he cont r act  of f er ed i n t he deci s i on. "   I d.    

¶23 When t her e i s  no cont r act ual  l anguage t hat  woul d al l ow 

f or  t he ar bi t r at or ' s const r uct i on,  t her e i s no r easonabl e 

f oundat i on f or  t he awar d.   Lukowski ,  184 Wi s.  2d at  153.   I n 

such a case,  t he ar bi t r at or  per ver sel y mi sconst r ues t he cont r act  

and exceeds t he aut hor i t y gr ant ed by t he col l ect i ve bar gai ni ng 

                                                 
5 See,  e. g. ,  Ci t y of  Oshkosh v.  Oshkosh Pub.  Li br ar y 

Cl er i cal  & Mai nt .  Empl oyees,  99 Wi s.  2d 95,  106,  299 N. W. 2d 210 
( 1980) ;  Wi nkel man v.  Kr af t  Foods,  I nc. ,  2005 WI  App 25,  ¶7,  279 
Wi s.  2d 335,  693 N. W. 2d 756.  

6 See,  e. g. ,  Raci ne Count y v.  I nt ' l  Ass' n Machi ni st s & 
Aer ospace Wor ker s,  2008 WI  70,  ¶11,  310 Wi s.  2d 508,  751 N. W. 2d 
312;  Lukowski  v.  Danker t ,  184 Wi s.  2d 142,  149,  515 N. W. 2d 883 
( 1994) ;  Ci t y of  Madi son v.  Madi son Pr of ' l  Pol i ce Of f i cer s Ass’ n,  
144 Wi s.  2d 576,  586,  425 N. W. 2d 8 ( 1988) .  
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agr eement .   Ci t y of  Oshkosh v.  Oshkosh Pub.  Li br ar y Cl er i cal  & 

Mai nt .  Empl oyees,  99 Wi s.  2d 95,  106,  299 N. W. 2d 210 ( 1980) .   

Whet her  an ar bi t r at or  has exceeded hi s aut hor i t y  by per ver sel y  

mi sconst r ui ng t he par t i es '  agr eement  i s a quest i on of  l aw t hat  

t hi s cour t  r evi ews i ndependent l y of  t he det er mi nat i ons r ender ed 

by t he c i r cui t  cour t  and t he cour t  of  appeal s.   Raci ne Count y,  

310 Wi s.  2d 508,  ¶11.  

I I I  

¶24 We r ecent l y r ev i ewed an ar bi t r at i on awar d i n Raci ne 

Count y,  310 Wi s.  2d 508.   Ther e,  we det er mi ned t hat  t he awar d 

" r ai se[ d]  subst ant i al  separ at i on of  power s concer ns"  and t hat  

t he ar bi t r at or  " exhi bi t ed a mani f est  di sr egar d f or  t he l aw by 

maki ng no at t empt  t o appl y or  i nt er pr et "  a st at ut or y pr ovi s i on 

t hat  di r ect l y conf l i c t ed wi t h t he awar d.   I d. ,  ¶¶23,  33.   Thus,  

we concl uded t hat  t he ar bi t r at or  had exceeded her  aut hor i t y and 

we vacat ed t he awar d.   I d. ,  ¶¶34,  36.    

¶25 Thi s case i s qui t e unl i ke Raci ne Count y.   Her e,  t her e 

i s no cl ai m t hat  t he ar bi t r at or ' s awar d r ai ses a const i t ut i onal  

concer n or  conf l i c t s wi t h a gover ni ng st at ut e.   I nst ead,  t he 

Di st r i ct  c l ai ms t hat  t he ar bi t r at or ' s awar d conf l i c t s wi t h t he 

col l ect i ve bar gai ni ng agr eement  f r eel y negot i at ed bet ween t wo 

par t i es wi t h equal  bar gai ni ng power .   I n a case such as t hi s,  

t he ar bi t r at or  der i ves hi s aut hor i t y f r om t he par t i es '  cont r act .   

" The ar bi t r at or  i s f r ee t o gi ve hi s own const r uct i on t o 

ambi guous l anguage i n t he col l ect i ve bar gai ni ng agr eement  but  he 

i s wi t hout  aut hor i t y t o di sr egar d or  modi f y pl ai n and 

unambi guous pr ovi s i ons. "   Ci t y of  Mi l waukee v.  Mi l waukee Pol i ce 
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Ass' n,  97 Wi s.  2d 15,  27,  292 N. W. 2d 841 ( 1980) .   The awar d wi l l  

be uphel d i f  t her e i s some r easonabl e f oundat i on i n t he cont r act  

l anguage f or  t he awar d.   Lukowski ,  184 Wi s.  2d at  153.    

¶26 Her e,  t he ar bi t r at or  r ecogni zed t hat  t he l i mi t at i ons 

pr ovi s i on woul d bar  ar bi t r at i on of  t he gr i evance i f  " t he f act s 

upon whi ch t he gr i evance was based"  wer e known t o Johnson mor e 

t han 15 days bef or e June 26,  2006,  t he day she f i l ed t he 

gr i evance.   Thus,  t he ar bi t r at or  was r equi r ed t o appl y t hi s 

l anguage t o t he f act s t o det er mi ne what  f act s t he gr i evance was 

based upon and when t hose f act s became known.  

¶27 Thi s cour t  has r emar ked,  " r ar e wi l l  be t he case when a 

par t y aggr i eved by an awar d wi l l  not  v i ew t he ar bi t r at or ' s 

opi ni on as addi ng t o,  subt r act i ng f r om,  or  ot her wi se modi f y i ng 

t he col l ect i ve bar gai ni ng agr eement . "   Ci t y of  Oshkosh,  99 

Wi s.  2d at  105.   Never t hel ess,  when an ar bi t r at or ' s 

i nt er pr et at i on of  a negot i at ed agr eement  has a f oundat i on i n 

r eason,  " [ i ] t  woul d be cont r ar y t o a pol i cy whi ch f avor s t he 

f i nal  r esol ut i on of  l abor  di sput es t hr ough ar bi t r at i on t o af f or d 

a l i t i gant  a r evi ew of  t he mer i t s of  an ar bi t r al  deci s i on[ . ] "   

I d.     

¶28 The Di st r i ct  acknowl edges t hat  i f  t he ar bi t r at or ' s 

const r uct i on of  t he l i mi t at i ons pr ovi s i on i n t hi s case has a 

f oundat i on i n r eason,  t he awar d cannot  be vacat ed.   I t  cont ends,  

however ,  t hat  t he ar bi t r at or ' s const r uct i on i s unr easonabl e 

because he i gnor ed t he unambi guous l anguage of  t he gr i evance 

pr ocedur e out l i ned i n t he col l ect i ve bar gai ni ng agr eement  when 

he det er mi ned t hat  Johnson' s gr i evance was t i mel y.   The Di st r i ct  
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asser t s t hat  t he l anguage of  t he pr ovi s i on——" t he f act s upon 

whi ch t he gr i evance i s based" ——i s pl ai n and unambi guous,  and 

t her e i s not hi ng ambi guous " about  how [ t he pr ovi s i on]  appl i ed t o 

t he undi sput ed f act s of  t he case. "  

¶29 The essence of  t he di sput e pr esent s t he quest i on of  

whi ch f act s t r i gger  t he l i mi t at i on.   To pr evai l ,  t he Di st r i ct  

must  show t hat  t her e was no f oundat i on i n r eason f or  t he 

ar bi t r at or ' s const r uct i on t hat  t he " f act [ ]  upon whi ch t he 

gr i evance i s based"  was t he Di st r i ct ' s  deni al  of  back pay i n 

June of  2006.    

¶30 Under  t he Di st r i ct ' s  i nt er pr et at i on of  t he col l ect i ve 

bar gai ni ng agr eement ,  t he t r i gger i ng event  i s Johnson' s 

r eal i zat i on t hat  she had been under pai d.   The Di st r i ct  has 

advanced al t er nat i ve dat es when t hi s event  coul d have occur r ed.   

The Di st r i ct  has ar gued t hat  t hi s event  occur r ed i n August  2005,  

when she f i l ed a r equest  t o change l anes.   However ,  at  or al  

ar gument ,  t he Di st r i ct  cont ended t hat  at  t he l at est ,  t he 

t r i gger i ng event  occur r ed i n Sept ember :   

I n Sept ember  of  2005,  when [ Johnson]  r equest [ s]  [ ]  t he 
movement  and [ she]  knows she was i mpr oper l y pai d,  
t hat ' s t he t r i gger .   That ' s  when she knows t he 
under l y i ng f act s .   That ' s when she has t o f i l e her  
gr i evance.  .  .  .  The boar d di dn' t  pay her  t he back 
pay .  .  .  She obvi ousl y wasn' t  get t i ng t he money i n 
t er ms of  back pay.   She di dn' t  get  her  money i n t he 
f i r st  payr ol l ;  she di dn' t  get  her  money i n t he second 
payr ol l ,  she di dn' t  get  her  money i n t he f i f t eent h 
payr ol l .    

¶31 I n i t s br i ef  t o t he c i r cui t  cour t  t he Di st r i ct  

sel ect ed a di f f er ent  dat e on whi ch Johnson was awar e of  t he 
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f act s under l y i ng t he gr i evance.   I t  ar gued t hat  " t he ' gr i evabl e'  

event  wi t h r espect  t o [ Johnson' s]  pl acement  on t he sal ar y 

schedul e occur r ed i n Oct ober  2002"  when she was i ni t i al l y  pl aced 

at  t he BA + 0 l ane.   The Di st r i ct  cont i nued:  

Even i f  t he Cour t  accept s [ Johnson' s]  ar gument  t hat  
s i gni ng t he 2002- 03,  2003- 04,  and 2004- 05 i ndi v i dual  
empl oyment  cont r act s,  al l  c l ear l y set t i ng out  her  
pl acement  on t he BA + 0 cr edi t s l ane,  somehow does not  
pr ove t hat  [ Johnson]  " knew"  of  her  sal ar y gr i d 
pl acement  f or  t hose t hr ee year s,  her  August  2005 
r equest  f or  a change t o t he BA + 8 l ane demonst r at es 
t hat  she knew of  t he al l egedl y i ncor r ect  l ane 
pl acement  at  t hat  t i me.  

¶32 The Di st r i ct  has of f er ed sever al  possi bl e dat es f or  

t he t r i gger i ng event ,  al l  of  t hem cont r ar y t o t he ar bi t r at or ' s 

det er mi nat i on t hat  t he t r i gger i ng event  occur r ed when t he Boar d 

deci ded t o deny Johnson' s back pay. 7  I n r evi ewi ng t hi s awar d,  we 

do not  det er mi ne whi ch const r uct i on i s t he most  r easonabl e.   

Lukowski ,  184 Wi s.  2d at  153.   I nst ead,  we si mpl y exami ne 

whet her  t he det er mi nat i on t hat  t he ar bi t r at or  made had " some 

r easonabl e f oundat i on. "   I d.    

¶33 The ar bi t r at or  r easoned t hat  Johnson was not  awar e 

t hat  she had a gr i evance wi t h t he Di st r i ct  i n August  2005 

because " she coul d have r easonabl y expect ed t hat  t he 

Di st r i ct  .  .  .  [ woul d make]  her  whol e. "   When she br ought  t he 

mat t er  t o t he at t ent i on of  t he super i nt endent  i n May 2006,  she 

                                                 
7 Despi t e of f er i ng sever al  di f f er ent  dat es,  t he Di st r i ct  has 

never  asser t ed t hat  t he f act  t r i gger i ng t he gr i evance occur r ed 
i n May 2006,  t he dat e sel ect ed by t he di ssent  as t he l at est  dat e 
on whi ch t he f act s under l y i ng t he gr i evance became known.   See 
di ssent ,  ¶46.    



No.  2008AP519   

 

14 
 

st i l l  di d not  know t hat  t he Di st r i ct  woul d r ef use t o gr ant  her  

r equest  f or  back pay.   The ar bi t r at or  det er mi ned t hat  Johnson 

di d not  know t hat  she had a gr i evance wi t h t he Di st r i ct  unt i l  

she was awar e t hat  t he Di st r i ct  had made a deci s i on t o deny back 

pay.    

¶34 He st at ed:  

The Di st r i ct  cont ends t he gr i evance f ai l ed t o conf or m 
wi t h St ep 1( b) ,  Sect i on C,  Ar t i c l e VI ,  whi ch r equi r es 
t hat  t he gr i evance " be pr esent ed i n wr i t i ng .  .  .  t o 
t he i mmedi at e super vi sor  wi t hi n f i f t een ( 15)  days 
af t er  t he f act s upon whi ch t he gr i evance i s based 
f i r st  occur  or  f i r st  become known. "  

I  f i nd t hat  t hi s  c l ause does not  pr event  consi der at i on 
of  t hi s gr i evance.   Fi r st ,  t he f act  whi ch t he gr i evant  
i s chal l engi ng i s t he Di st r i ct ' s  deni al  of  back pay,  
not  t he Di st r i ct ' s  i ni t i al  pl acement  of  Johnson i n t he 
BA l ane.  .  .  .  I t  i s  t hus t he Boar d' s act i on r ej ect i ng 
Johnson' s r equest  t hat  i s  t he cr i t i cal  event  i n t he 
pr ocessi ng of  t hi s gr i evance.  .  .  .  

Because t he Di st r i ct  has f ai l ed t o pr ovi de any 
evi dence at  al l  t hat  t he Di st r i ct ' s  act i on r ej ect i ng 
Johnson' s r equest  f or  back pay was mor e t han 15 days 
pr i or  t o June 26,  t he pr ovi s i ons of  Ar t i c l e VI ,  
Sect i on C,  St ep 1( b)  do not  make t hi s mat t er  unt i mel y.  

¶35 Upon r evi ew of  t he ar bi t r at or ' s deci s i on,  we concl ude 

t hat  hi s const r uct i on of  t he l i mi t at i on pr ovi s i on had a 

f oundat i on i n r eason.   Our  obl i gat i on i s not  t o r evi ew t he 

mer i t s of  t he awar d, 8 but  r at her  t o ensur e t hat  t he par t i es have 

                                                 
8 The di ssent  pr ovi des an ar gument  about  t he mer i t s of  t he 

gr i evance,  concl udi ng t hat  t he t er ms of  t he agr eement  wer e 
" pl ai n"  and t hat  t he f act  under l y i ng t he gr i evance was t hat  
Johnson had been pl aced at  t he wr ong pay l ane.   Di ssent ,  ¶¶39,  
47.   The di ssent ' s anal ysi s exceeds t he l i mi t ed st andar d of  
r evi ew f or  ar bi t r at i on awar ds.     
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r ecei ved what  t hey bar gai ned f or ——r esol ut i on of  t he l abor  

di sput e wi t hi n t he t er ms of  t he col l ect i ve bar gai ni ng agr eement  

and by an ar bi t r at or  who has not  exceeded hi s aut hor i t y by goi ng 

beyond t he t er ms of  t he cont r act .   

¶36 The cour t  of  appeal s,  however ,  concl uded t hat  t he 

" ar bi t r at or ' s const r uct i on of  t he f i f t een- day t i me l i mi t  f or  

f i l i ng gr i evances was a per ver se mi sconst r uct i on because i t  was 

cont r ar y t o t he col l ect i ve bar gai ni ng agr eement ' s pl ai n and 

unambi guous t er ms. "  Bal dwi n- Woodvi l l e Ar ea Sch.  Di st .  v.  W.  

Cent .  Edu.  Ass' n,  ¶12,  No.  2008AP519,  unpubl i shed sl i p op.  ( Ct .  

App.  Oct .  21,  2008) .   I t  det er mi ned t hat  t he " f act  under l y i ng 

t he gr i evance was t hat  [ Johnson]  was pai d i n t he wr ong 

compensat i on l ane f or  most  of  t he 2002- 03 t hr ough 2004- 05 school  

year s. "   I d. ,  ¶14.   Ther ef or e,  t he cour t  concl uded t hat  t o be 

t i mel y,  t he gr i evance " was r equi r ed t o be f i l ed wi t hi n f i f t een 

days of  when t hi s f act  occur r ed or  became known. "   I d.  

                                                                                                                                                             
Ther e ar e good r easons f or  not  r el i t i gat i ng t he mer i t s of  

t he awar d upon j udi c i al  r evi ew.   We r ecogni ze t he di ssent ' s 
concer n t hat  t he ar bi t r at or ' s det er mi nat i on al l owed Johnson t o 
mai nt ai n a st al e c l ai m.   See di ssent ,  ¶51.   Nonet hel ess,  we ar e 
per suaded by t he ami cus br i ef  of  t he Al t er nat i ve Di sput e 
Resol ut i on Sect i on of  t he St at e Bar  of  Wi sconsi n:  " The vi abi l i t y 
of  ar bi t r at i on as an al t er nat i ve di sput e r esol ut i on met hod 
r el i es upon t he pr ocess bei ng expedi ent ,  f ai r ,  and f i nal .   I f  
par t i c i pant s ar e unsur e t hat  t hei r  di sput e wi l l  be deci ded wi t h 
f i nal i t y,  t he pr esumpt i ve r esul t  i s  t hat  f ewer  per sons wi l l  
submi t  t o ar bi t r al  det er mi nat i on,  and wi l l  i nst ead commence 
cour t - based l i t i gat i on. "   When par t i es wi t h equal  bar gai ni ng 
power  agr ee t o be bound by t he ar bi t r at or ' s const r uct i on of  
cont r act  t er ms,  cour t s r ef r ai n f r om r evi ewi ng t he mer i t s of  t he 
awar d under  most  c i r cumst ances.   
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¶37 As di scussed above,  we cannot  agr ee wi t h t he cour t  of  

appeal s t hat  t he cont r act  unambi guousl y al l owed f or  onl y one 

possi bl e const r uct i on.    The cour t  of  appeal s never  consi der ed 

whet her  t he ar bi t r at or ' s const r uct i on of  t he cont r act  had a 

f oundat i on i n r eason.   I nst ead,  whi l e payi ng l i p ser vi ce t o t he 

def er ent i al  st andar d of  r evi ew af f or ded t o ar bi t r at i on awar ds,  

t he cour t  of  appeal s subst i t ut ed i t s own pr ef er r ed const r uct i on 

of  " t he f act s under l y i ng t he gr i evance. "   The cour t  of  appeal s '  

const r uct i on of  t he cont r act  l anguage may wel l  be r easonabl e,  

but  t he cour t ' s anal ysi s does not  compor t  wi t h t he l i mi t ed 

st andar d of  r evi ew f or  ar bi t r at i on awar ds. 9  

¶38 Because we concl ude t hat  t he ar bi t r at or ' s const r uct i on 

of  t he agr eement  had a f oundat i on i n r eason,  i t  was not  a 

per ver se mi sconst r uct i on.   Accor di ngl y,  we det er mi ne t hat  t he 

                                                 
9 I n t hi s case,  s i x ami cus br i ef s wer e f i l ed by 

or gani zat i ons whose member s f r equent l y par t i c i pat e i n 
ar bi t r at i on:  t he Al t er nat i ve Di sput e Resol ut i on Sect i on of  t he 
St at e Bar  of  Wi sconsi n;  t he Wi sconsi n Pr of essi onal  Pol i ce 
Associ at i on;  t he Wi sconsi n St at e AFL- CI O;  t he Wi sconsi n Real t or s 
Associ at i on;  t he AFT- Wi sconsi n,  Mi l waukee Teacher s '  Educat i on 
Associ at i on and Pr of essi onal  Fi r e Fi ght er s of  Wi sconsi n,  I AFF,  
AFL- CI O;  and t he AFSCME Di st r i ct  Counci l  40.    

Al l  s i x ami ci  ar gued t hat  t he cour t  of  appeal s'  anal ysi s 
expanded t he " per ver se mi sconst r uct i on"  st andar d and under cut  
t he pr esumpt i on of  f i nal i t y i n ar bi t r at i on awar ds.   The ami ci  
uni f or ml y expr essed concer n t hat  i f  al l owed t o s t and,  t he cour t  
of  appeal s '  anal ysi s woul d r educe t he vi abi l i t y  of  ar bi t r at i on 
as an ef f i c i ent  means of  r esol v i ng di sput es i n Wi sconsi n.  
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ar bi t r at i on awar d shoul d not  have been vacat ed and we r ever se 

t he cour t  of  appeal s. 10 

By the Court.— The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.   

 

 

 

                                                 
10 We not e t hat  t he ar bi t r at or ' s awar d st at ed t hat  " [ t ] he 

di st r i ct  may st r uct ur e t he payment s as i t  f i nds necessar y,  
pr ovi ded Johnson i s made whol e by December  31,  2008. "   Thi s 
deadl i ne el apsed as t he par t i es pur sued j udi c i al  r evi ew.   The 
par t i es have not  r equest ed t hat  we set  a new deadl i ne f or  
payment  and we t her ef or e make no det er mi nat i on about  t he i ssue 
her e.  
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¶39 DAVI D T.  PROSSER,  J.    (dissenting).  The maj or i t y 

opi ni on r ever ses a unani mous cour t  of  appeal s deci s i on t hat  

vacat ed t he ar bi t r at i on awar d i n t hi s case.   The maj or i t y 

concl udes " t hat  t he ar bi t r at or ' s  const r uct i on of  t he [ col l ect i ve 

bar gai ni ng]  agr eement  had a f oundat i on i n r eason"  and was 

t her ef or e not  a per ver se mi sconst r uct i on of  t he agr eement .   

Maj or i t y op.  ¶¶2,  38.   I  r ecogni ze and have no di sagr eement  wi t h 

t he maj or i t y ' s expl anat i on of  t he wel l - set t l ed l egal  r ul es,  

pr i nci pl es,  and st andar ds t hat  gover n t he j udi c i ar y ' s 

super vi sor y r ol e i n r evi ewi ng ar bi t r at i on deci s i ons.   See i d. ,  

¶¶20- 23.   However ,  I  cannot  j oi n t he maj or i t y opi ni on because 

t he ar bi t r at or ' s deci s i on on t he t i mel i ness of  t he f or mal  

gr i evance pr esent ed on June 26,  2006,  i n r el at i on t o when t he 

gr i evant  f i r st  knew " t he f act s upon whi ch t he gr i evance was 

based"  ef f ect i vel y amended t he pl ai n t er ms of  t he gr i evance 

pr ocedur e set  f or t h i n t he agr eement  and t her ef or e was a 

per ver se mi sconst r uct i on of  t he agr eement .   See Ni col et  Hi gh 

Sch.  Di st .  v.  Ni col et  Educ.  Ass' n,  118 Wi s.  2d 707,  713- 14,  348 

N. W. 2d 175 ( 1984)  ( st at i ng t hat  t he ar bi t r at or  may not  amend t he 

agr eement  " t o di spense hi s own br and of  j ust i ce"  because hi s 

power  i s der i ved f r om and t her ef or e l i mi t ed by t he t er ms of  t he 

agr eement ) ;  Ci t y of  Mi l waukee v.  Mi l waukee Pol i ce Ass' n,  97 

Wi s.  2d 15,  26- 27,  292 N. W. 2d 841 ( 1980)  ( " I f  t he ar bi t r at or  i n 

ef f ect  under t ook t o amend t he cont r act  .  .  .  t he awar d wi l l  be 

vacat ed.  .  .  .   [ H] e i s wi t hout  aut hor i t y t o di sr egar d or  modi f y  

pl ai n and unambi guous pr ovi s i ons. " )  ( c i t at i ons omi t t ed) ;  see 

al so Ci t y of  Oshkosh v.  Oshkosh Pub.  Li br ar y Cl er i cal  & Mai nt .  
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Empl oyees Uni on Local  796- A,  99 Wi s.  2d 95,  106- 07,  299 

Wi s.  2d 210 ( 1980)  ( " [ W] hen a cour t  decl i nes t o enf or ce an awar d 

on t he basi s of  per ver se mi sconst r uct i on,  t he cour t  may be 

vi ewed as pr ot ect i ng t he bar gai n of  t he par t i es and i nsur i ng t he 

i nt egr i t y of  t he ar bi t r at i on pr ocess. " ) .    

¶40 Consequent l y,  t he cour t  of  appeal s '  deci s i on t o vacat e 

t he ar bi t r at i on awar d shoul d be af f i r med.   

I  

¶41 I n t hi s case,  t he gr i evant ' s cont r act ual  r i ght s wer e 

v i ol at ed by t he school  di st r i ct  begi nni ng i n Oct ober  2002 when 

i t  pl aced her  i n t he wr ong pay cat egor y,  r ef er r ed t o as a " pay 

l ane. "   The gr i evant  pur por t edl y di d not  " r eal i ze"  t hi s er r or  

unt i l  August  2005,  even t hough her  paycheck act ual l y decr eased 

i n Oct ober  2002 and she si gned separ at e " Teacher  Cont r act [ s] "  

f or  each of  t he t hr ee school  year s at  i ssue t hat  c l ear l y 

mi sst at ed her  pay l ane. 1  See maj or i t y op.  ¶¶9- 10.   I n August  

2005,  she submi t t ed a " Request  t o Change Lanes f or  t he 2005- 06 

School  Year "  f or m.   ( Emphasi s added. )   Thi s f or m,  as i t s t i t l e 

                                                 
1 The gr i evant  s i gned t wo cont r act s f or  t he 2002- 03 school  

year .   The f i r st ,  whi ch was si gned on August  15,  2002,  st at ed 
t he cor r ect  pay l ane at  t he t op of  t he cont r act  i n bol d 
l et t er i ng,  and i t  was under l i ned.   A new col l ect i ve bar gai ni ng 
agr eement  was t hen appr oved,  and t he gr i evant  was r equi r ed t o 
s i gn a new cont r act  f or  t he 2002- 03 school  year .   She di d so on 
Oct ober  17,  2002.   However ,  at  t he t op of  t hi s cont r act ,  
under l i ned and i n bol d l et t er i ng,  t he gr i evant ' s pay l ane was 
mi sst at ed and her  base sal ar y was $660 l ess t han t he st at ed 
sal ar y on her  pr evi ous 2002- 03 cont r act .   On Apr i l  22,  2004,  t he 
gr i evant  s i gned her  2003- 04 cont r act ;  and on May 20,  2004,  t he 
gr i evant  s i gned her  2004- 05 cont r act .   The 2003- 04 and 2004- 05 
cont r act s bot h mi sst at ed t he gr i evant ' s pay l ane i n t he same 
manner .  
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st at es,  i s  used f or  t eacher s r equest i ng t hat  t hei r  pay l ane be 

modi f i ed f or  t he upcomi ng school  year .   I t  says not hi ng about  

adj ust i ng t he t eacher ' s compensat i on f or  pr evi ous year s.   The 

f or m was not  desi gned f or  t hat  pur pose.   I n f act ,  t he f or m was 

desi gned t o f aci l i t at e a pr ovi s i on i n t he agr eement  t hat  

r equi r es t eacher s t o submi t  evi dence of  t hei r  " i ncr eased 

pr of essi onal  pr epar at i on, "  i . e. ,  gr aduat e school  educat i on 

cr edi t s,  so t hat  t hei r  pay l ane adj ust ment  can be appr oved i n 

Sept ember  f or  t hat  school  year .   Ther ef or e,  whi l e t he gr i evant  

knew i n August  2005 t hat  she had been pai d i ncor r ect l y f or  t he 

past  t hr ee school  year s,  she di d not  r equest  back pay f or  t hose 

year s when she submi t t ed her  r equest  t o change pay l anes.  

¶42 The gr i evant  c l ai ms t hat  i n May 2006,  she r eal i zed f or  

t he f i r st  t i me t hat  her  " Request  t o Change Lanes f or  t he 2005- 06 

School  Year "  was gr ant ed f or  t he 2005- 06 school  year  but  t hat  

she had not  been made whol e f or  t he under payment  of  her  sal ar y  

i n t he pr evi ous school  year s.   Nonet hel ess,  she di d not  f i l e a 

f or mal  gr i evance or  cont act  her  i mmedi at e super vi sor  as t he 

gr i evance pr ocedur e i n t he agr eement  demands.   I nst ead,  she and 

a uni on r epr esent at i ve met  wi t h t he school  di st r i ct ' s 

super i nt endent  who f or war ded t he mat t er  t o t he school  boar d.   

The gr i evant ' s i nf or mal  r equest  f or  back pay was t hen deni ed by 

t he school  boar d some t i me i n " l at e June"  2006.   Ther eaf t er ,  on 

June 26,  2006,  f or  t he f i r st  t i me,  t he gr i evant  f i l ed a f or mal  

gr i evance.  

¶43 On Jul y 17,  2006,  t he school  di st r i ct  deni ed t he 

f or mal  gr i evance f or  sever al  r easons,  one bei ng t hat  i t  was 



No.   2008AP519. dt p 

 

4 
 

unt i mel y because i t  was submi t t ed mor e t han 15 days af t er  t he 

gr i evant  f i r st  knew of  t he f act s upon whi ch her  f or mal  gr i evance 

f or  back pay was based.   Accor di ng t o t he gr i evance pr ocedur e 

set  f or t h i n t he agr eement ,  an i ni t i al  f or mal  gr i evance must  " be 

pr esent ed i n wr i t i ng by t he t eacher  or  empl oyee r epr esent at i ve 

t o t he i mmedi at e super vi sor  wi t hi n f i f t een ( 15)  days af t er  t he 

f act s upon whi ch t he gr i evance i s based f i r st  occur  or  f i r st  

become known. "   ( Emphasi s added. )   A second f or mal  gr i evance was 

submi t t ed i n l at e Jul y 2006,  and i t  was al so deni ed by t he 

school  boar d.   Ul t i mat el y,  i n accor dance wi t h t he agr eement ,  t he 

par t i es agr eed t o submi t  t he di sput e t o ar bi t r at i on.  

¶44 I n hi s ar bi t r at i on awar d,  t he ar bi t r at or  f ound t hat  

t he f or mal  gr i evance submi t t ed on June 26,  2006,  was t i mel y and 

t hat  t he school  di st r i ct  had vi ol at ed t he gr i evant ' s r i ght s 

under  t he agr eement  by i ncor r ect l y pl aci ng her  i n t he wr ong pay 

l ane f or  t hr ee school  year s ( 2002- 03,  2003- 04,  and 2004- 05) .   I n 

t er ms of  t i mel i ness,  t he ar bi t r at or  det er mi ned t hat  t he gr i evant  

was chal l engi ng t he school  boar d' s deci s i on t o deny her  i nf or mal  

back pay r equest  i n " l at e June"  2006.   The ar bi t r at or  r easoned 

t hat  because t he gr i evant  f i l ed her  f or mal  gr i evance l ess t han 

15 days af t er  t he school  boar d' s  deci s i on,  t he f or mal  gr i evance 

was not  unt i mel y.   Thi s const r uct i on of  t he agr eement ' s 

gr i evance pr ocedur e i s,  I  bel i eve,  per ver se and shoul d not  be 

uphel d by t hi s cour t ,  despi t e t he j udi c i ar y ' s l i mi t ed r ol e i n 

r evi ewi ng ar bi t r at i on awar ds.  
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I I  

¶45 I n t hi s case,  we ar e r evi ewi ng t he ar bi t r at or ' s 

det er mi nat i on t hat  " t he f act [ ]  upon whi ch t he [ f or mal ]  gr i evance 

i s based"  i s t he school  boar d' s June 2006 deci s i on denyi ng t he 

gr i evant ' s i nf or mal  r equest  f or  back pay.   For  t he ar bi t r at or ' s  

awar d t o have any f oundat i on i n r eason,  t he same June 26 f or mal  

gr i evance f or  back pay coul d not  have been submi t t ed pr i or  t o 

t he school  boar d' s deci s i on. 2  I f  t he same f or mal  gr i evance coul d 

have been submi t t ed pr i or  t o t he school  boar d' s deci s i on,  t hen 

t he school  boar d' s deni al  of  t he gr i evant ' s i nf or mal  r equest  f or  

back pay cannot  be " t he f act [ ]  upon whi ch t he [ f or mal ]  gr i evance 

[ wa] s based. "   Because t he same f or mal  gr i evance coul d have been 

submi t t ed pr i or  t o t he school  boar d' s deci s i on,  " t he f act s upon 

whi ch t he [ f or mal ]  gr i evance i s based"  must  have " f i r st  become 

known"  t o t he gr i evant  bef or e t he school  boar d' s deci s i on i n 

" l at e June"  2006.   Sever al  r easons suppor t  t hi s concl usi on.  

¶46 The most  el ement ar y r eason i s t he f act  t hat  t he 

gr i evant ' s i nf or mal  r equest  f or  back pay i n May 2006,  whi ch t he 

super i nt endant  f or war ded t o t he school  boar d,  i s  subst ant i vel y 

t he same r equest  t he gr i evant  made i n her  f or mal  gr i evance.   I n 

bot h i nst ances,  t he gr i evant  r equest ed t hat  she be made whol e 

f or  t he school  year s she was compensat ed accor di ng t o t he 

i ncor r ect  pay l ane.   Logi cal l y,  i t  woul d have been i mpossi bl e 

f or  t he gr i evant  not  t o have known of  t he f act s upon whi ch t he 

f or mal  gr i evance f or  back pay was based when she made her  

                                                 
2 The agr eement  st at es t hat  " a gr i evance i s any compl ai nt  

r egar di ng t he i nt er pr et at i on or  appl i cat i on of  a speci f i c 
pr ovi s i on of "  t he agr eement .  
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i nf or mal  r equest  i n May 2006.   Ot her wi se,  she woul d have made no 

i nf or mal  r equest  f or  back pay.   Ther ef or e,  t he gr i evant  must  

have " f i r st  known"  of  t he under l y i ng " f act s upon whi ch t he 

[ f or mal ]  gr i evance [ was]  based, "  at  t he ver y l at est ,  i n May 

2006,  whi ch i s mor e t han 15 days bef or e t he f or mal  gr i evance was 

f i l ed on June 26. 3  See Bal dwi n- Woodvi l l e Ar ea Sch.  Di st .  v.  W.  

Cent .  Educ.  Ass' n,  No.  2008AP519,  ¶15,  unpubl i shed sl i p op.  ( Ct .  

App.  Oct .  21,  2008)  ( " Based on t he ar bi t r at or ' s f i ndi ngs,  t he 

l at est  possi bl e poi nt  at  whi ch t hi s f act  became known was when 

[ t he gr i evant ]  r eal i zed i n May[ ]  2006 t hat  t he [ school  di st r i ct ]  

was not  maki ng her  whol e f or  t he sal ar y she woul d have 

ear ned[ . ] " )  ( i nt er nal  quot at i ons omi t t ed) .     

                                                 
3 Even i f  we assume t he gr i evant  di d not  know of  t he f act s 

gi v i ng r i se t o her  f or mal  gr i evance f or  back pay unt i l  t he l ast  
day i n May 2006,  t he gr i evant  woul d have been r equi r ed t o f i l e 
her  f or mal  gr i evance,  at  t he l at est ,  by June 21,  2006 ( t he 
agr eement  i nst r uct s t hat  weekends and hol i days ar e not  i ncl uded 
i n comput i ng t i me l i mi t s) .  

The maj or i t y not es t he school  di st r i ct  " never  asser t ed t hat  
t he f act  t r i gger i ng t he [ f or mal ]  gr i evance occur r ed i n May 2006,  
t he dat e sel ect ed by t he di ssent  as t he l at est  dat e on whi ch t he 
f act s under l y i ng t he [ f or mal ]  gr i evance became known. "   Maj or i t y  
op. ,  ¶32 n. 7.   Thi s st at ement  i s not  per t i nent  t o t he i ssue i n 
t hi s case——whet her  t he ar bi t r at or ' s i nt er pr et at i on i s a per ver se 
mi sconst r uct i on of  t he agr eement .   See i d. ,  ¶¶21- 23.   As t he 
maj or i t y st at es,  " I n r evi ewi ng t hi s awar d,  we do not  det er mi ne 
whi ch const r uct i on——t he ar bi t r at or ' s or  t he [ school  d] i st r i ct ' s—
—i s mor e r easonabl e. "   I d. ,  ¶22.   The school  di st r i ct  i s  not  
aski ng t hat  we make a det er mi nat i on of  when t he gr i evant  f i r st  
knew of  t he f act s upon whi ch her  f or mal  gr i evance f or  back pay 
was based.   Rat her ,  i t  i s  aski ng t hat  we det er mi ne whet her  t he 
ar bi t r at or ' s awar d was ar r i ved at  by a per ver se mi sconst r uct i on 
of  t he under l y i ng agr eement .   The pur pose of  f ocusi ng on May 
2006 i s t o show t hat  t her e i s no pl ausi bl e i nt er pr et at i on of  t he 
f act s t hat  woul d per mi t  t he ar bi t r at or  t o concl ude t he gr i evant  
f i r st  knew of  t he f act s under l y i ng her  f or mal  gr i evance f or  back 
pay any l at er  t han May 2006.    
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¶47 Addi t i onal l y,  t he agr eement  r equi r es t hat  a f or mal ,  

wr i t t en gr i evance set  f or t h t he speci f i c  gr i evance and t he f act s 

upon whi ch i t  i s  based.   I n t hi s case,  t he f or mal  gr i evance 

submi t t ed on June 26,  2006,  makes t wo al l egat i ons agai nst  t he 

school  di st r i ct .   The f i r st  al l egat i on r eads as f ol l ows:  

By i t s act i ons,  i t  i s  my cont ent i on t hat  t he [ school  
di st r i ct ]  v i ol at ed Schedul es A and B of  t he 2003- 2005 
Col l ect i ve Bar gai ni ng Agr eement  and Ar t i c l e I X – 
Sect i on A of  t he 2005- 2007 Col l ect i ve Bar gai ni ng 
Agr eement  by pl aci ng [ t he gr i evant ]  i n a pay cat egor y 
of  t he sal ar y schedul e l ower  t han t he one she had been 
pl aced i n when hi r ed by t he [ school  di st r i ct ] .  

( Emphasi s added. )   The f or mal  gr i evance al so st at es t hat  

r educi ng t he gr i evant  " a l ane f or  no di sci pl i nar y  

r eason .  .  .  was a br each of  bot h t he t er ms of  her  accept ance of  

empl oyment  .  .  .  and t he Col l ect i ve Bar gai ni ng Agr eement . "   

Ther ef or e,  i t  i s c l ear  t hat  t he f or mal  gr i evance al l eged t hat  

t he school  di st r i ct ' s  pl acement  of  t he gr i evant  i n t he wr ong pay 

l ane begi nni ng i n 2003 was t he br each of  t he agr eement . 4  As a 

r esul t ,  i t  woul d be i mpossi bl e t o decl ar e,  as t he ar bi t r at or  

does,  t hat  t he " f act [ ]  upon whi ch t he [ f or mal ]  gr i evance i s 

based"  was t he school  boar d' s deci s i on t o deny t he gr i evant ' s 

i nf or mal  r equest  f or  back pay i n June 2006,  because t he school  

                                                 
4 Not abl y,  t he gr i evant  was pl aced i n t he wr ong pay l ane 

begi nni ng i n Oct ober  2002,  but  t he f or mal  gr i evance makes no 
r ef er ence t o 2002.   See supr a,  ¶3;  maj or i t y op. ,  ¶9.   The 
ar bi t r at or ,  however ,  di sr egar ded t he gr i evant ' s  omi ssi on of  t hat  
f act  and awar ded her  back pay f or  t he ent i r e 2002- 03 school  
year .   Maj or i t y op. ,  ¶¶5,  18.   
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boar d' s deni al  occur r ed year s af t er  t he event s al l eged i n t he 

f or mal  gr i evance. 5 

¶48 The second al l eged vi ol at i on pr esent ed i n t he June 26 

f or mal  gr i evance st at es t he f ol l owi ng:  

By i t s act i ons,  i t  i s  my cont ent i on t hat  t he [ school  
di st r i ct ]  v i ol at ed Ar t i c l e VI  – Gr i evance Pr ocedur e 
when t he [ s] uper i nt endent  r el i nqui shed hi s obl i gat i on 
t o set t l e t he mat t er  i nf or mal l y by ei t her  cor r ect i ng 
t he er r or  or  decl i ni ng t o cor r ect  t he er r or  and 
al l owi ng t he gr i evant  t o pur sue t he mat t er  t o t he next  
l evel .   By uni l at er al l y t aki ng t he mat t er  t o t he 
[ s] chool  [ b] oar d,  t he admi ni st r at i on usur ped t he 
gr i evant ' s r i ght  t o pet i t i on t he [ s] chool  [ b] oar d on 
t he mat t er  and expect  an i mpar t i al  r evi ew. [ 6]  

( Emphasi s added. )   By i t s ver y t er ms,  t hi s al l egat i on r ecogni zes 

t he exi st ence of  a gr i evance i n May 2006 when t he gr i evant  

br ought  her  compl ai nt  i nf or mal l y t o t he super i nt endant .   

Ot her wi se,  t he gr i evant  coul d not  have al l eged a v i ol at i on of  

t he " Gr i evance Pr ocedur e"  t hat  pr ohi bi t ed her  f r om " pur su[ i ng]  

                                                 
5 The maj or i t y asser t s t hat  t hi s  di ssent  makes an ar gument  

on t he mer i t s of  t he gr i evance and accuses i t  of  " concl udi ng 
t hat  .  .  .  t he f act  under l y i ng t he gr i evance was t hat  [ t he 
gr i evant ]  had been pl aced at  t he wr ong pay l ane. "   Maj or i t y op. ,  
¶35 n. 8.   The maj or i t y,  however ,  f ai l s  t o appr eci at e t hat  t hi s 
i s what  t he gr i evant  al l eged i n her  f or mal  gr i evance.   The 
gr i evant  coul d not  have made mor e cl ear  t he f act s upon whi ch her  
f or mal  gr i evance was based:   

[ I ] t  i s  my cont ent i on t hat  t he [ school  di st r i ct ]  
v i ol at ed Schedul es A and B of  t he 2003- 2005 Col l ect i ve 
Bar gai ni ng Agr eement  and Ar t i c l e I X – Sect i on A of  t he 
2005- 2007 Col l ect i ve Bar gai ni ng Agr eement  by pl aci ng 
[ t he gr i evant ]  i n a pay cat egor y of  t he sal ar y 
schedul e l ower  t han t he one she had been pl aced i n 
when hi r ed by t he [ school  di st r i ct ] .  

6 Thi s al l eged vi ol at i on was not  submi t t ed f or  ar bi t r at i on,  
but  t he ar bi t r at or  had a copy of  t he f or mal  gr i evance when he 
det er mi ned t he awar d.  
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t he mat t er  t o t he next  l evel  [ of  t he Gr i evance Pr ocedur e] . "   

( Emphasi s added. )   Ther ef or e,  because t he f or mal  gr i evance 

submi t t ed on June 26,  2006,  expr essl y r ecogni zes t he exi st ence 

of  a gr i evance i n May 2006,  t her e i s no f oundat i on i n r eason f or  

t he ar bi t r at or  t o have st at ed t hat  t he " f act s upon whi ch t he 

[ f or mal ]  gr i evance i s based"  wer e not  known by t he gr i evant  

unt i l  " l at e June"  2006.  

¶49 Fi nal l y,  bot h t he maj or i t y opi ni on and t he ar bi t r at i on 

awar d expr essl y r ecogni ze t hat  t he gr i evant  " r eal i zed"  i n May 

2006 t hat  she had not  been awar ded back pay f or  t he t hr ee school  

year s she was pai d accor di ng t o t he i ncor r ect  pay l ane.   See 

maj or i t y op.  ¶11.   Because she " r eal i zed"  at  t hat  t i me t he 

school  di st r i ct  had not  made her  whol e,  she knew t he f act s upon 

whi ch her  f or mal  gr i evance f or  back pay was based at  t hat  t i me 

as wel l .   I t  i s  a compl et e f al l acy t o say t hat  t he gr i evant  

" r eal i zed"  she was not  r ecei v i ng back pay f or  t he per i od at  

i ssue i n May 2006,  but  t hat  t he f act ual  basi s  f or  her  f or mal  

gr i evance r egar di ng t hat  back pay was not  f i r st  known unt i l  t he 

school  boar d deni ed her  i nf or mal  r equest  f or  t he back pay.   I n 

ot her  wor ds,  i t  i s  a per ver se mi sconst r uct i on of  t he agr eement  

t o say t he gr i evant  " r eal i zed"  t he basi s f or  her  f or mal  

gr i evance f or  back pay i n May,  but  " t he f act s upon whi ch t he 

[ f or mal ]  gr i evance"  f or  back pay " f i r st  bec[ a] me known"  occur r ed 

i n " l at e June. "   

¶50 Gi ven t he ci r cumst ances,  t her e i s no doubt  t he 

ar bi t r at or  act ed i n an equi t abl e manner  so t hat  t he gr i evant  

coul d be j ust l y compensat ed.   I  do not  di sput e t hat  t he gr i evant  
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was wr onged.   However ,  because t he ar bi t r at or  der i ves hi s power  

f r om t he agr eement  i t sel f ,  he cannot  i gnor e,  modi f y,  or  amend 

t he pl ai n l anguage of  t he agr eement .   Ni col et ,  118 Wi s.  2d at  

713- 14;  Mi l waukee Pol i ce Ass' n,  97 Wi s.  2d at  25- 27. 7  The 

ar bi t r at or ' s awar d yi el ds t he same out come as i f  t he 15- day t i me 

l i mi t  t o f i l e t he f i r st  f or mal  gr i evance had been di sr egar ded 

compl et el y,  nul l i f y i ng t he r equi r ement  f or  t i mel y gr i evances.   

Thus,  t hi s i s  a per ver se mi sconst r uct i on of  a col l ect i ve 

bar gai ni ng agr eement  " f r eel y negot i at ed bet ween t wo par t i es wi t h 

equal  bar gai ni ng power . "   Maj or i t y op.  ¶25.  

¶51 By al l owi ng an ar bi t r at or  t o det er mi ne t hat  t he f act s 

upon whi ch a gr i evance i s based do not  become known t o t he 

gr i evant  unt i l  an i dent i cal  i nf or mal  compl ai nt  made by t he same 

gr i evant  i s deni ed,  t hi s cour t  i s  openi ng t he door  t o t he 

ar bi t r at i on of  st al e c l ai ms.   Under  t he ar bi t r at or ' s and t he 

maj or i t y ' s r easoni ng,  a gr i evant  i s ef f ect i vel y per mi t t ed t o 

f i l e an i nf or mal  compl ai nt ,  wai t  f or  t he r esol ut i on,  and i f  t he 

gr i evant  f i nds t he r esol ut i on unf avor abl e,  she can f i l e a f or mal  

gr i evance and t r y agai n f or  t he same r el i ef .   Thi s i s an 

                                                 
7 The maj or i t y accuses t he cour t  of  appeal s of  " payi ng l i p 

ser vi ce t o t he def er ent i al  st andar d of  r evi ew af f or ded t o 
ar bi t r at i on awar ds. "   Maj or i t y op. ,  ¶37.   The maj or i t y,  however ,  
" pay[ s]  l i p ser vi ce"  t o t he st andar d of  r evi ew set  f or t h i n 
Ni col et  Hi gh School  Di st r i ct  v.  Ni col et  Educat i on Associ at i on,  
118 Wi s.  2d 707,  713- 14,  348 N. W. 2d 175 ( 1984)  and Ci t y of  
Mi l waukee v.  Mi l waukee Pol i ce Associ at i on,  97 Wi s.  2d 15,  26- 27,  
292 N. W. 2d 841 ( 1980) ,  whi ch st at e t hat  t he ar bi t r at or  i s not  
f r ee t o modi f y or  amend t he t er ms of  t he agr eement  he i s  
const r ui ng.   Despi t e r eci t i ng t hi s st andar d,  t he maj or i t y f ai l s  
t o appl y i t  t o t hi s case,  wher e t he ar bi t r at or  has subst ant i al l y  
modi f i ed t he r equi r ement s of  t he gr i evance pr ocedur e set  f or t h 
i n t he agr eement  he const r ued.   
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unr easonabl e i nt er pr et at i on and a per ver se mi sconst r uct i on of  

t he agr eement .  

¶52 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  
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