2009 W 57

SUPREME COURT OF W SCONSI N

Case No. : 2007AP1114- CR & 2007AP1115- CR

COoWwPLETE TI TLE:
State of W sconsin,
Pl ai ntiff-Respondent,
V.
El andi s D. Johnson,
Def endant - Appel | ant - Peti ti oner.

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
2008 W App 34
Reported at: 307 Ws. 2d 735, 746 N.W2d 581
(Ct. App. 2008-Published)

OrPI NI ON FI LED: June 23, 2009
SUBM TTED ON BRI EFS:
ORAL  ARGUMENT: Sept enber 12, 2008
SOURCE OF APPEAL:
COURT: Crcuit
COUNTY: M | waukee
JUDGE:! Tinothy M Wtkow ak
JUSTI CES:
CONCURRED:! PROSSER, J., concurs (opinion filed).

ZI EGLER, J., concurs (opinion filed).
ROGGENSACK and GABLEMAN, JJ., join the

concurrence.
DI SSENTED:

NOT PARTI CI PATI NG:

ATTORNEYS:

For the defendant-appellant-petitioner there were briefs by
Meredith J. Ross and the Frank J. Remington Center, University
of Wsconsin Law School and oral argunment by Meredith J. Ross.

For the plaintiff-respondent the cause was argued by Panel a
Magee, assistant attorney general, with whom on the brief was
J.B. Van Hol |l en, attorney general.



2009 W 57
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP1114-CR & 2007AP1115-CR
(L.C. No. 2004CF4297 & 2005CF2217)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.
JUN 23, 2009

El andis D. Johnson,

David R Schanker

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PRGCSSER, J. This is a review of a published

decision of the court of appeals, State v. Johnson, 2008 W App

34, 307 Ws. 2d 735, 746 N W2d 581 [hereinafter El andi s
Johnson] . ! The decision affirmed an order of the M I waukee
County Gircuit Court, Tinothy M Wtkow ak, Judge, denying
Elandis D. Johnson's (Johnson) post-conviction notion for

addi ti onal sentence credit.

1'I'n 2007, this court decided another sentence credit case
entitled State v. Johnson. 2007 w 107, 304 Ws. 2d 318, 735
N. W2d 505 [hereinafter Marcus Johnson]. Like the present case,
the 2007 case interpreted Ws. Stat. 8 973. 155 (2007-08).
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12 This review requires the court to interpret Ws. Stat.
§ 973.155 (2007-08),2 Wsconsin's sentence credit statute. The
statute mandates that a convicted offender's sentence be

credited with "all days spent in custody in connection with the
course of conduct for which sentence was inposed.” Ws. Stat
8§ 973.155(1)(a). The question presented is whether Ws. Stat.
8 973.155 requires a court to apply the same sentence credit to
each concurrent sentence given to an offender at the sane
sentencing hearing, regardless of whether the offender's days
spent in presentence custody were "in connection with the course
of conduct for which [each] sentence was inposed." See id.

13 W conclude that Ws. Stat. § 973.155 inposes no
requirenent that credit applied toward one sentence also be
applied toward a second sentence if the basis for applying the
same credit to both sentences is nmerely that the sentences are
concurrent and are inposed at the sane tine. The fact that
sentences are concurrent and are inposed at the sane tine does
not alter the statutory mandate that credit toward service of a
sentence be based on custody that is "in connection wth" the
course of conduct giving rise to that sentence: i.e., custody
factually connected wth the <course of conduct for which
sentence was i nposed.

14 Consequently, we affirm the decision of the court of

appeal s.

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.



No. 2007AP1114-CR & 2007AP1115-CR

| . BACKGROUND AND PROCEDURAL HI STORY

15 The facts in this mtter are conplicated but
undi sput ed. On August 10, 2004, Johnson was arrested by
M | waukee police for possessing approximtely 42 grans of
marijuana in 64 individually wapped baggies. He was charged on
August 12 with possession of marijuana (less than 200 gramns)
with intent to deliver® (Case No. 2004CF4297), and he was
released from jail on August 13 after posting a $1,000 cash
bond. Johnson pleaded guilty to this felony offense on Novenber
9. H's original bond was never revoked or anended. Thus,
Johnson renmined "free on bond" for this offense until he was
sentenced on August 31, 2005.

16 On Novenber 18, 2004, nine days after his guilty plea
on the drug offense, Johnson was arrested again, this tinme for
possessing nore than 40 grans of marijuana in 67 individually
wr apped baggi es. He was charged in this incident wth
possession of marijuana (less than 200 granms) wth intent to
deliver® (Case No. 2004CF6378). He was thereafter released on a
second $1,000 cash bond. Johnson waived his prelimnary
examination, and the State added a count of bail junping® when it

filed the information. Johnson pleaded guilty to both of these

3 Wsconsin Stat. § 961.41(1m (h)1.
“ld.

> Wsconsin Stat. § 946.49(1)(b).
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new charges on February 2, 2005.° There was no change in
Johnson's second bond pending sentencing, so that he was "free
on bond" for both sets of offenses until August 31, 2005.

17 On April 19, 2005, Johnson was arrested for possessing
more than 16 grans of nmarijuana, sonme of which was packaged
i ndi vi dual ly. This arrest resulted in a third drug charge—
si mpl e possessi on of marijuana (second of fense) —and eventual |y,
a second bail junping charge® (Case No. 2005CF2217). This tine
the court set bond at $15,000. Johnson was unable to post this
bond, and he remained in custody in the MI|waukee County Jail.
As a result, a May 9 sentencing hearing for the first tw cases
was reschedul ed for August 31, 2005.

18 On May 27, 2005, Johnson's attorney submtted a bail
notion to the circuit court, requesting that Johnson's $15, 000
bond in the 2005 case be reduced to $5,000 in exchange for
Johnson's agreenent to enroll in the "lIn-House" nonitoring

program The court granted the notion. In time, Johnson posted

® Elandis Johnson entered his guilty pleas in Case No.
2004CF4297 and Case No. 2004CF6378 before M I waukee County
Crcuit Judge Mel Flanagan.

" Wsconsin Stat. 8§ 961.41(3g)(e), 961.48.

8 Wsconsin Stat. § 946.49(1)(b).

4
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the $5,000 bond and was turned over to the nonitoring program
pendi ng further proceedings.®

19 On July 31, 2005, there was a rotation of judges in
the felony division of the MI|waukee County Circuit Court. \Wen
this happened, all three of Johnson's cases were transferred to
M | waukee County GCircuit Judge WIIliam Sosnay. Judge Sosnay
took Johnson's pleas in the third case on August 31. On that
sane day, in the sane hearing, Judge Sosnay, with the benefit of
a presentence investigation, inposed sentence for all five
of fenses in the three cases.

10 Judge Sosnay inposed the foll ow ng sentences. In the
first 2004 case (Case No. 2004CF4297), Johnson was sentenced to
one year of confinement and 18 nonths of extended supervision
with four days credited for his presentence confinenent between
August 10 and August 13, 2004.

11 In the second 2004 case (Case No. 2004CF6378), Johnson
was sentenced to 18 nonths of confinenent, plus tw years of
ext ended supervision, for the possession charge; and one year of
confinenent, plus one year of extended supervision, for the bai
j unpi ng char ge. These two sentences, which are not at issue in
this appeal, were made concurrent wth each other but

consecutive to the sentences in the other two cases.

® The record is unclear with regard to the exact date
Johnson was released fromthe MIwaukee County Jail in his 2005
case. The record indicates that he was released on June 6,
2005. However, both parties have agreed that June 8, 2005, was
the date of his release. Therefore, we wll proceed as if
Johnson's date of rel ease was June 8, 2005.
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12 In the 2005 case (Case No. 2005CF2217), Johnson was
sentenced on two charges, possession of marijuana and bail
J unpi ng. Johnson was sentenced to one year of confinenent and
one year of extended supervision on each charge, with 45 days
credited for his presentence confinenent between April 19 and
June 8, 2005. Both sentences were made concurrent with each
other and concurrent with the sentence in the first 2004 case.

113 On March 24, 2007, Johnson submtted a pro se notion
for sentence credit, arguing that the 45 days of presentence
credit he received for the sentence in the 2005 case al so should
be credited toward the sentence in the first 2004 case.

14 Shortly thereafter, Johnson acquired an attorney who
submtted a revised notion for sentence credit and a notion for
an anended judgnent of conviction. The revised notion argued
that Johnson was entitled to 50 days of credit, rather than 45,
for the sentence in the 2005 case and that those 50 days al so
shoul d be credited toward the sentence in the first 2004 case.

115 Specifically, Johnson argued that State v. Wird, 153

Ws. 2d 743, 452 N W2d 158 (C. App. 1989), and State .
Yani ck, 2007 W App 30, 299 Ws. 2d 456, 728 N.W2d 365, direct
that "'[w] hen concurrent sentences are inposed at the sane
time . . . sentence credit is to be determned as a total nunber

of days and is to be credited against each sentence inposed ™

regardl ess of whether the sentences are "'in connection wth
the same course of conduct.” Wward, 153 Ws. 2d at 746; see
Yani ck, 299 Ws. 2d 456, 9Y16-17. Johnson contended that,

because the sentence in the first 2004 case and the sentences in

6
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the 2005 case were inposed at the sanme tine and were nade
concurrent with each other, he was entitled to 50 days of
sentence credit toward all three sentences.

16 On  April 23, 2007, the circuit court!® granted
Johnson's request to change the 45 days of credit for the
sentences in the 2005 case to 50 days, but it denied his request
to apply those 50 days of credit to the sentence in the first

2004 case. The circuit court explained its denial as follows:

As the court explained in its March 29, 2007 deci sion,
the defendant was not in custody in connection wth
[the first 2004 case] for the period April 19, 2005 to
June 8, 2005 because bail was posted in that case on
August 13, 2004 and he was released from custody at
that tine.

A broad reading of the above-referenced jury
instruction[, Ws Jl—Crimnal SM34A (1995)! ] might
suggest t hat a defendant who is sentenced to
concurrent prison ternms is entitled to receive equal
credit against each concurrent sentence regardl ess of
the nunber of days he or she actually spent in custody
in connection wth each concurrent sentence. The
court rejects such an interpretation of t he
Commttee's coments because the Committee further
observed that in circunstances such as this where the
custodial period from nultiple charges is not the

sane, different amounts of credit wll be due. . .
This is exactly the kind of situation that 1is
presented here. Def endant Johnson was in custody in

connection with each of these cases for different
custodial periods (i.e. 4 days in [the first 2004
case] and 50 days in [the 2005 case]). Consequent | vy,
he is only entitled to receive four days of credit in

10 M I waukee County Circuit Judge Tinmothy M W tkow ak was
assigned to review Johnson's notion on March 28, 2007.

1A subsequent references to the Wsconsin Jury
Instructions are to the 1995 versi on unl ess ot herw se i ndi cat ed.
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[the first 2004 case] and 50 days of credit in [the
2005 case], &even though the sentences for these
separate of fenses were ordered concurrent.

117 Johnson appealed the circuit court's decision to the
court of appeals. The court of appeals, building on the circuit
court's analysis, denied Johnson's request to have the 50 days
of credit from the sentence in the 2005 case applied to the

sentence in the first 2004 case. El andi s Johnson, 307 Ws. 2d

735, 199.

18 In its opinion, the <court of appeals began its
di scussion of Ws. Stat. 8§ 973.155(1)(a) by stating that
"[t]here is nothing in the statute suggesting an exception to
the "in connection with' requirenent when credit is due against
a concurrent sentence inposed at the sane tinme." Id., 911.
Utimately, the court affirmed the circuit court's approach,
asserting that the circuit court's "decision tracks the
statutory requirenments.” 1d., f12.

119 The court of appeals also clarified Ward and the
Crimnal Jury Instructions Commttee's special materials on
sentence credit. Id., 1119-29. It pointed out that Johnson's
reading of Ward—for the proposition that time in presentence
custody due as credit against one sentence nust be credited
agai nst all other concurrent sentences inposed at the sane tine,
regardl ess of whether the presentence custody is "in connection
with" all the concurrent sentences—was based on the incorrect
assunption that the presentence custody tinme credited in Ward

was not in connection wth" all the <concurrent sentences

i nposed. Id., 1915-16. The court of appeals referenced the

8
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parties' briefs in Ward to show that the presentence custody
credited against all three concurrent sentences inposed in Ward
was, in fact, "in connection with the [sanme] course of conduct
for which [the] sentence[s were] inposed.” 1d., 9111, 16. I n
ot her words, the court of appeals determined that the
presentence custody was "in connection wth" al | t hree
sentences. 1d.

20 Moreover, the court of appeals stated that "there is
no reason to suppose that the Crimnal Jury Instructions
Commttee intended to convey the rule urged by Johnson."™ 1d.,
121. Specifically, the court of appeals concluded that "the
commttee did not anticipate that the [inposed-at-the-sanme-tine]
| anguage was susceptible to being read as saying credit nust be
awarded against all concurrent sentences inposed at the sane
tinme, regardl ess whether each sentence neets the 'in connection
wth' requirement." 1d., 925. Therefore, the court of appeals
affirmed the circuit court's decision to deny Johnson credit of
50 additional days on the sentence in the first 2004 case. |Id.,
133.

21 Johnson petitioned this court for review, and his
petition was granted on April 14, 2008.

1. STANDARD OF REVI EW

22 The issue in this case requires us to decide the
anmount of sentence «credit that Johnson nust receive for
presentence custody under Ws. Stat. 8 973.155(1)(a). To do
this, we nust interpret the |anguage of the statute. Statutory
interpretation presents a question of law that we review de

9
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novo. State v. Mar cus Johnson, 2007 W 107, 127, 304

Ws. 2d 318, 735 N W2d 505. To the extent that statutory
interpretation raises a constitutional issue, this issue also

presents a question of law that we review de novo. See State v.

Anderson, 2006 W 77, 137, 291 Ws. 2d 673, 717 N.W2d 74.
[11. ANALYSI S

123 Determning the result in this case is relatively
easy. Producing a rationale for this result in terns that
reconcile and synthesize existing case |law and anticipate the
al nrost endless variety of fact patterns that tend to energe
under the sentence credit statute is considerably nore
difficult.

24 Putting aside the second 2004 case for which Johnson

received consecutive sentences, Johnson was given three
concurrent sentences at the sanme sentencing hearing. These
three sentences cane from two separate cases. Johnson seeks

identical sentence credit on all three sentences, even though
the two cases at issue arose out of events that are separated by
nmore than eight nonths, his presentence custody cane at two
different tines, and each period of custody is tied directly to
only one case.

125 Johnson contends that Ws. Stat. § 973.155 nust be
construed to require that, in the |limted circunstance where a
court inposes multiple, equal length concurrent sentences at the
sane tinme, the court nust apply the sane sentence credit toward
all the sentences. He insists that Ward requires this result
and that this result is prescribed by Ws JI—Crimnal SM 34A

10
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Johnson al so suggests that identical sentence credit in this
circunstance is essential to avoid a constitutional violation of
equal protection of the |aw.
A W sconsin Statute 8§ 973.155(1)(a)

126 We begin our analysis wth the |[|anguage of the
sentence credit statute. Wsconsin Stat. § 973.155 reads, in

rel evant part, as follows:

(1)(a) A convicted offender shall be given credit
toward the service of his or her sentence for all days
spent in custody in connection with the course of

conduct for which sentence was i nposed. As used in
this subsection, ™"actual days spent in custody”
i ncl udes, Wi t hout limtation by enuner at i on,

confinenent related to an offense for which the
offender is ultimately sentenced, or for any other
sentence arising out of the sanme course of conduct,
whi ch occurs:

1. Wiile the offender is awaiting trial;
2. While the offender is being tried; and

3. Wiile the offender is awaiting inposition of
sentence after trial.

(b) The categories in par. (a) and sub. (1m
i nclude custody of the convicted offender which is in
whole or in part the result of a probation, extended
supervision or parole hold wunder s. 302.113(8n)
302.114(8m, 304.06(3), or 973.10(2) placed upon the
person for the sanme course of conduct as that
resulting in the new conviction.

Ws. Stat. § 973.155(1) (enphasis added).

27 1n deciding whether an offender is entitled to a
particul ar anmobunt of sentence credit under the statute, a court
must nake two determinations: (1) whether the offender was "in

custody" within the neaning of Ws. Stat. § 973.155(1)(a); and

11
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(2) whether all or part of the "custody" for which sentence
credit is sought was "in connection with the course of conduct

for which sentence was inposed.™ ld.; see Marcus Johnson, 304

Ws. 2d 318, ¢931; State v. Thonpson, 225 Ws. 2d 578, 582, 593

N.W2d 875 (C. App. 1999); State . Bei er sdor f, 208

Ws. 2d 492, 496-97, 561 N.W2d 749 (Ct. App. 1997); State v.
Gavigan, 122 Ws. 2d 389, 391, 362 N W2d 162 (Ct. App. 1984).
After making these determnations, "the court shall mke and
enter a specific finding of the nunber of days for which
sentence credit is to be granted." Ws. Stat. § 973.155(2). 12
128 There is no dispute that Johnson was "in custody" for
a total of 54 days on these cases before he was sentenced on

August 31, 2005. Consequently, our principal focus is in how

12 After the inposition of sentence, the court shall
make and enter a specific finding of the nunber of
days for which sentence credit is to be granted, which
finding shall be included in the judgnment of
convi cti on. In the case of revocation of probation,
ext ended supervision or parole, the departnent, if the
hearing is waived, or the division of hearings and
appeals in the departnent of admnistration, in the
case of a hearing, shall make such a finding, which
shall be included in the revocation order.

Ws. Stat. § 973.155(2).

12
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credit for these 54 days!® should be applied, given the statutory
| anguage that an offender's sentence "shall" be credited "for

all days spent in custody in connection with the course of

conduct for which sentence was inposed.” Ws. St at .

8§ 973.155(1)(a) (enphasis added). More specifically, we nust
determ ne whether four days of presentence custody directly
related to the first 2004 case should be applied as credit
toward the concurrent sentences in the 2005 case, and whether 50
days of presentence custody directly related to the 2005 case
should be applied as credit toward the concurrent sentence in
the first 2004 case. The answer wll depend on the
interpretation of the "in connection with" clause in Ws. Stat.
§ 973.155(1)(a).

129 Wwe not e t hat , in interpreting W s. St at .
8§ 973.155(1)(a) to resolve the proper anount of sentence credit
for an offender, sone Wsconsin courts have determ ned that the

statutory |anguage is susceptible to nore than one reasonable

interpretation and is thus anbiguous. See, e.g., Marcus

13 At or al ar gunent , Johnson's attorney altered her
position, asking that 54 days of credit be applied to each of
Johnson's concurrent sentences. This position is logically
consistent with Johnson's oral argunment but inconsistent wth
Johnson's brief: "M. Johnson never argued that all of the
credit from each concurrent sentence should be added together.
Rather, . . . he argued that the greater anount of credit (here,
50 days) should be applied to both sentences in order to give
effect to that credit.” The outconme of this case is not

af fected by whether Johnson requests that 50 days or 54 days of
credit be applied to weach of his concurrent sentences;
therefore, we proceed under Johnson's request for 54 days of
credit.

13
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Johnson, 304 Ws. 2d 318, 1134, 68; State v. Floyd, 2000 W 14,

13 n. 6, 232 Ws. 2d 767, 606 N W2d 155; State v. Tuescher, 226

Ws. 2d 465, 471, 595 N.W2d 443 (Ct. App. 1999): Gavigan, 122
Ws. 2d at 392. O her Wsconsin courts have determ ned that the

sane statute is unanbi guous. See, e.g., State v. Beets, 124

Ws. 2d 372, 377, 369 N.W2d 382 (1985); State v. Glbert, 115

Ws. 2d 371, 377, 340 N.W2d 511 (1983).
130 Whether this statute is deemed anbiguous is likely to
depend on the difficulty of applying its |anguage to conplex or

unusual facts and the existence of reasonable conpeting views on

14
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how the statute should be interpreted.'* Statutory text that is

clear in nost circunstances nmay not always provide the answer

14 See Marcus Johnson, 304 Ws. 2d 318, 1134, 63-68 (finding
anbiguity when determning whether extension of a juvenile
commtrment is considered custody for which credit against an
adult sentence is required); State v. Floyd, 2000 W 14, 232
Ws. 2d 767, 1913 n.6, 18, 606 N W2d 155 (finding anbiguity
when determ ni ng whether presentence confinenent for a dism ssed
charge that is read in at sentencing for a previously unrel ated
charge results in the two charges being "related to one another”
and ultimately "in connection wth" each other); State v.
Tuescher, 226 Ws. 2d 465, 470-71, 475, 479, 595 N.W2d 443 (C.

App. 1999) (finding anbiguity when interpreting Ws. Stat.

8§ 973.155(1)(a) to determ ne whet her t he phr ase,
“confinenment . . . for any other sentence arising out of the
same course of conduct,"” refers to a "crimnal episode" or

sonething nore narrow, such as the "sanme specific acts"); State
v. Gavigan, 122 Ws. 2d 389, 392, 362 N.W2d 162 (C. App. 1984)
(finding anbiguity in the |anguage, "in connection wth the
course of conduct for which sentence was inposed,” when
determ ning whether a robbery charge was "in connection with" a
fl eeing charge that resulted from a high-speed chase roughly 24
hours after the robbery took place). These cases should be
conpared with State v. Beets, 124 Ws. 2d 372, 376-78, 369
N.W2d 382 (1985) (finding no anbiguity when determ ning whether
presentence credit continues to apply to an unresolved charge
after the defendant begins to serve his sentence in an unrelated
case) and State v. Glbert, 115 Ws. 2d 371, 377-78, 340
N. W2d 511 (1983) (finding no anbiguity when determ ning whether
time spent in custody as a condition of probation on a charge
the defendant is later convicted of is "in connection with" the
course of conduct for which that sentence was inposed).

15
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for unanticipated fact patterns.®™ W conclude that, under the
specific facts of this case, there is only one reasonable
interpretation of W s. St at . 8§ 973.155(1)(a): Johnson's
presentence custody related to his first 2004 case is not "in
connection wth" the course of conduct for which his sentences
in his 2005 case were inposed, and Johnson's presentence custody
related to his 2005 case is not "in connection with" the course
of conduct for which his sentence in his first 2004 case was
i nposed. Therefore, Ws. Stat. 8 973.155(1)(a) is not anbi guous
as applied to this case. Nonet hel ess, because Johnson bases

much of his argunent on non-statutory authorities, we wll

15 See, e.g., Kenosha v. Unified Sch. Dist., 55 Ws. 2d 642,
644-48, 201 N.W2d 66 (1972) (finding anbiguity in the phrase,
"at a price equal to the principal anount of the then
outstanding obligations of such city issued for such school

purposes,"” "as applied to the facts" when determ ning the nethod
of accounting to be wused for calculating outstanding bond
obligations); Honeycrest Farns v. Brave Harvestore Sys., 200

Ws. 2d 256, 264-66, 546 N wW2d 192 (C. App. 1996) ("Because
the two subsections are inconsistent regarding when waiver
occurs, we conclude the statute is anbiguous as applied to the

facts of this case. . . . Mreover, the statutory |anguage does
not appear to contenplate the facts of this case where two
different insurers file answers on behalf of a single

defendant.") (citation omtted); Haas v. Peake, 525 F.3d 1168

1172, 1184 (Fed. Cir. 2008) (finding the term "served in the
Republic of Vietnam" as stated in 38 US. C 8§ 1116(a)(1)
(2000), to be anmbiguous when applied to a Vietnam Veteran who
was stationed on a Navy ship off the coast of Viethamwthin its
territorial waters); United States v. Powell, 929 F.2d 1190,
1191, 1193 (7th Cr. 1991) ("As applied to the facts before us,
the phrase '"may not turn a vehicle or nove right or left upon a
roadway or change |anes' 1is anbiguous, because it does not
answer the question of whether a highway on-ranmp is a 'lane
considered part of the 'roadway' itself.").

16
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exam ne those other sources and show how they support our
interpretation of the statute.

31 In general, Ws. Stat. 8§ 973.155 is designed to
prevent a defendant from serving nore tine than his sentence or
his sentences call for. Beets, 124 Ws. 2d at 379; see also

Klimas v. State, 75 Ws. 2d 244, 248-49, 249 N W2d 285 (1977)

(hol ding, prior to Ws. Stat. 8§ 973.155's enactnent, that courts
must credit a defendant's sentence with all tine spent in
present ence custody on that charge).!® "The clear intent of sec.
973. 155, Stats., is to grant credit for each day in custody

regardless of the basis for the confinement as long as it is

connected to the offense for which sentence is inposed.”

Glbert, 115 Ws. 2d at 380 (enphasis added); see also 71 Ws.
Op. Att'y Gen. 102, 106 (1982) ("Section 973.155, Stats.,
provides credit for all designated periods spent in custody for
a particular course of conduct.").

132 To be eligible for sentence credit in Wsconsin, a
def endant's presentence custody nust be "in connection with the

course of conduct for which sentence was inposed.” Ws. Stat

 In an earlier case, Byrd v. State, 65 Ws. 2d 415, 424,
222 N.W2d 696 (1974), the court stated as foll ows:

We hold that a defendant nust be given credit for tine
spent in custody prior to conviction to the extent
such tinme added to the sentence inposed exceeds the
maxi mum sentence permtted under the statute for such
of fense, provided such time spent in custody was a
result of the crimnal charge for which a prison or
jail sentence is inposed or as a result of the conduct
on whi ch such charge is based .

17
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8§ 973.155(1)(a). Neither the statute nor the case |aw that
precedes today's version of Ws. Stat. § 973.155 justifies
crediting a defendant's sentence for tine spent in presentence
custody that is not related to the matter for which sentence is
i nposed. See Beets, 124 Ws. 2d at 379-80.

133 Moreover, the presentence custody's "connection wth"
the sentence inposed nust be factual; a nere procedura
connection will not suffice. Floyd, 232 Ws. 2d 767, 91115-17
("[A] factual connection fulfills the statutory requirenent for
sentence credit, and . . . a procedural or other tangential

connection wi || not suffice.") (citing Bei er sdorf, 208

Ws. 2d at 498).

34 To illustrate, in Beiersdorf, t he def endant was

arrested and charged with bail junping after violating the
conditions of his personal recognizance bond, which was in place

as a result of his unresol ved sexual assault case. Bei er sdor f,

208 Ws. 2d at 494-95. After pleading guilty and being
sentenced on both charges, he requested that his presentence
custody resulting from the bail junping charge, for which his
sentence was stayed in favor of probation, be applied to the
sentence inposed for his sexual assault charge. 1d.

135 The <court of appeals affirned the circuit court's
order denying this request: "Although a defendant may perceive
that custody is at l|east partly in connection wth another
crinme, that does not nean that the custody, for credit purposes,
is related to the course of conduct for which sentence was
i nposed. " ld. at 498 (internal citations and quotations
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omtted). Because the sentence inposed was "in connection wth"
the sexual assault charge, but the presentence custody was "in
connection wth" the bail junping charge, there was no factual
connection between the presentence custody and the sentence
i nposed. Id. at 498-99. This was true despite the obvious
procedural connection between the bail junping charge and the
original sexual assault charge: i.e., without the sexual assault
charge there would have been no personal recognizance bond, and
thus, no bail junping. See id. at 498. Consequently, no tine
was credited to the sexual assault sentence. |1d. at 496.

136 Simlarly, in Mrcus Johnson, this court denied the

defendant's sentence credit request because there was no factua
connection between the sentence inposed and the presentence

custody at issue. Marcus Johnson, 304 Ws. 2d 318, f{163-76. In

June 2001, after being adjudicated delinquent, the defendant
began serving a juvenile conmtnent. This commtnment was
extended in My 2002, and again in My 2003, because of
Johnson' s poor behavi or and a plethora of conmmi t ment
infractions. Id., 9911, 16-20. Less than two weeks after his
May 2002 conmtnent extension, the defendant battered another
juvenile in the same facility. 1d., T12. This resulted in the
def endant being arrested and charged with a felony. Id. The
defendant was "free" on the felony battery charge after posting

a signature bond, but he was returned to a juvenile facility.

137 The defendant remained in custody at the juvenile
facility wunder his juvenile commtnent for nobst of the tinme
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until his sentencing in February 2004 for the 2002 battery
char ge. Id., 9112-15. Foll owi ng his sentencing, the defendant
requested that the tinme he served in the juvenile facility after
his arrest for battery be credited against the battery sentence.
Id., 921. The circuit court disallowed such credit, reasoning
that the defendant's custody under juvenile conmtnent was in no
way connected with his sentence for battery. 1d., 123-25.

138 On appeal, this court affirnmed the circuit court's
denial, noting that Marcus Johnson's signature bond in the
battery case remained in effect until the time his sentence was
inposed for that charge, and his extended commtnent in the
juvenile facility would have occurred regardless of the battery
incident.' 1d., §76. As a result, this court held that the
defendant's presentence custody in the juvenile facility
followng the battery was not "in connection wth" the battery

sentence. 1d., 181; cf. Thonpson, 225 Ws. 2d at 586 (crediting

time spent in presentence custody under a juvenile conmmtnent
because the juvenile commtnent was a direct result of the

"conduct for which sentence was inposed").

7 The Marcus Johnson court had extensive support in the
record for its conclusion that the defendant's comm tnment would
have been extended in My 2003 even if the battery had not
occurr ed. For example, "in June 2002, Johnson accumnul ated nine
additional charges for disobeying orders, disruptive conduct,
threats to staff, attenpted battery to staff, <creating an
unsanitary condition, and inappropriate sexual conduct."” Marcus
Johnson, 304 Ws. 2d 318, ¢116. Al so, "[Db]etween July 2002 and
Decenber 2002, Johnson accunulated 45 additional charges,”
i ncludi ng an additional battery charge in Novenber 2002. Id.
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139 In contrast to these two cases, sentence credit nust
be applied when the defendant's presentence custody is factually
"in connection wth" the course of conduct for which sentence
was inposed. See Ws. Stat. § 973.155(1)(a).

140 For exanple, in Floyd, this <court «credited the
defendant's sentence for reckless endangernent with the tinme he
spent in presentence custody for an wunrelated arnmed robbery
because the arnmed robbery charge was read in at the sentencing
for reckless endangernment. Floyd, 232 Ws. 2d 767, 111-2. The
court reasoned that read-in charges are considered at
sentencing; therefore, the read-in charges beconme a factual
consideration in the sentencing determnation. Fl oyd, 232
Ws. 2d 767, 1925-26. Consequently, the read-in charges were
determined to be "related to" the reckless endangernent
sentence, and therefore, confinenent on the read-in charges was
factually "in connection with the course of conduct for which
sentence was inposed.” Ws. Stat. 8§ 973.155(1)(a); Floyd, 232
Ws. 2d 767, 1118, 31-32.18

8 1'n Floyd, the defendant asserted an alternative,
procedural ly based argument for sentence credit as well. Floyd,
232 Ws. 2d 767, 114. The defendant asserted that the
presentence custody for his arnmed robbery charge was "in

connection wth" the sentence inposed for his reckl ess
endangernment charge because he agreed to a gquilty plea for
reckl ess endangernent in exchange for a dismssal of the arned
robbery charge. Id. This court unaninmously rejected the
defendant's argunment, stating that "the proposition that a
procedural connection may satisfy the statutory requirenent has
al ready been rejected.” Id., 915 (referring to State .
Bei ersdorf, 208 Ws. 2d 492, 561 N.W2d 749 (C. App. 1997)).
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41 In Glbert, a consolidated appeal concerning two
cases, the defendants each had their sentences stayed and were
given probation, but as a condition of probation, they were
required to spend sonme tinme in the county jail. Gl bert, 115
Ws. 2d at 373-76. After serving this time and being rel eased
each defendant had his probation revoked and was sentenced on
the convictions for which sentence had been stayed. 1d. at 374,
376. The circuit courts denied each defendant's request to
apply those days spent in jail as a condition of probation to
the sentences inposed after probation was revoked. Id. at 374-
76. This court reversed the decisions of the two circuit courts
and credited the jail time to the defendants' sentences because
the presentence custody was "in connection with" the same crine
for which each sentence was inposed. Id. at 376, 380. Thi s
court saw a direct, factual connection between the defendants'
time in presentence custody and the course of conduct for which
t he respective sentences were inposed.

142 Simlarly, in Yanick, 299 Ws. 2d 456, 11, t he
defendant was in custody as a condition of his probation, which
was | ater revoked. After the revocation, he was sentenced for
the underlying crine and his sentence was credited for the tine
he spent in presentence custody, even though that tinme was
served concurrent wth another recently inposed sentence for an
unrelated crine. |d.

43 The Yanick court distinguished Beets, 124 Ws. 2d at
378-79, where this court held that the inposition of a sentence
on one charge severs any further credit for pending charges that
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may |later result in a sentence, by stating that "Beets does not
address service of a sentence and concurrent service of custody
time pursuant to a disposition, which is the sort of concurrent
custody tinme at issue here."” Yanick, 299 Ws. 2d 456, {22.

44 Because the defendant in Yanick was ultimately
sentenced for the sanme crinme for which he was in custody as a
condition of his probation, the court of appeals determ ned that
time in custody was "in connection with the course of conduct
for which sentence [was] inposed.™ Id., 924, Ws. Stat.
§ 973.155(1)(a).

145 1In applying Ws. Stat. § 973.155, these cases attenpt
to distinguish tinme spent in presentence custody that 1is
factually "in connection with the course of conduct for which
sentence was inposed” from tinme spent in presentence custody
that is not factually "in connection with the course of conduct
for which sentence was inposed.™ The statute does not provide
sentence credit for tinme in custody that is not related, or is
only procedurally related, to the matter for which sentence is

i nposed. See Floyd, 232 Ws. 2d 767, 1115-17; Beiersdorf, 208

Ws. 2d at 498.

146 The statute poses a sinple test: whether the custody
for which sentence credit is sought was "in connection with the
course of conduct for which sentence was inposed.” Ws. Stat
8§ 973.155(1)(a). Admttedly, the answer to this statutory test
is not always sinple.

147 Cal cul ating the correct nunber of days that need to be
credited to each of Johnson's concurrent sentences requires that
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we examne separately each sentence and the tine spent in
presentence custody "in connection wth" each sentence. e
cannot, as Johnson's argunent attenpts to do, conflate all the
concurrent sentences inposed on the sane day and nake a credit
determnation as if +there were only one overall sentence
i nposed.

148 There is no dispute that the four days of presentence
custody resulting from Johnson's arrest in the first 2004 case
is factually "in connection with the course of conduct for which
[the] sentence [in that case was] inposed.” Id. Li kew se
there is no dispute that the 50 days of presentence custody
resulting from Johnson's arrest in the 2005 case is factually
"in connection with the course of conduct for which [the]
sentence[s in the 2005 case were] inposed.” |d.

149 However, there is no factual connection between the
four days of presentence custody in 2004 and the course of
conduct for which the sentences in the 2005 case were inposed,
nor is there a factual connection between the 50 days of
presentence custody in 2005 and the course of conduct for which
the sentence in the first 2004 case was inposed. See Floyd, 232

Ws. 2d 767, 9915-17; Beiersdorf, 208 Ws. 2d at 498. Thus,

only four days of presentence custody nust be credited to the
sentence in the first 2004 case, and only 50 days of presentence
custody must be credited to the sentences in the 2005 case. See
Ws. Stat. 8§ 973.155(1)(a). No other sentence credit is due for

ei t her case.
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B. State v. Ward and Ws JI—€rim nal SM 34A

150 In the present case, Johnson is not relying on the
plain |anguage of the statute because, as denonstrated, he
cannot satisfy its requirenents for sentence credit. | nst ead,
he is relying on an alternative test: whether a defendant
received concurrent sentences and whether those concurrent
sentences were inposed at the sane tine. If this two-part test
is satisfied, he argues, any tinme 1in presentence custody
credited toward one of the concurrent sentences nust be credited
toward all the concurrent sentences inposed at that tine. To
support this alternative test, Johnson relies heavily on Ward,
the cases following Wrd, and Ws JI—Erim nal SM 34A.

151 The Ward case requires close exam nation because the
facts of the case do not support Johnson's position. The court

of appeals stated the facts as foll ows:

Following the revocation of his probation,
Houston Ward was sentenced to indetermnate terns of
three years incarceration on each of three convictions
for delivery of marijuana. The trial court directed
that each sentence be concurrent with the others and
wth a three-year sentence inposed by a different
judge in an unrelated case. . . . The trial court
granted Ward 233 days of «credit as the result of
Ward's pre-sentence incarceration, but applied the
credit only to the first of the three concurrent

sent ences. Ward argues that he is entitled to have
the credit applied to each of the concurrent
terms. . . . The state concedes error. W agree, and
reverse

War d, 153 Ws. 2d at 744 (internal citation and footnote

omtted).
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152 The Ward court thereafter explained that applying
"pre-sentence credit against only one of the concurrent three-
year terns defeats the concurrent nature of the sentence because
the first termis reduced to two years and 132 days, while the
remaining two terms stand at three full years.” Id. at 745.
The court then noted that its result was consistent with the
conclusion  of the Wsconsin Crimnal Jury | nstructions
Commttee, which opined that "'Wen concurrent sentences are
inposed at the sanme time or for offenses arising from the sane
course of conduct, sentence credit is to be determned as a
total nunber of days and is to be credited agai nst each sentence
i nposed. " " Id. at 746 (quoting Ws Jl—Crimnal SM34A at 11
(1982) (enphasis added)).

153 Confronted with Johnson's reliance on Ward, the court

of appeals went to the briefs in Ward to obtain a nore conplete

statenent of the facts. The briefs revealed the follow ng:
Houston WArd was arrested on Septenber 19, 1988. At that tine,
he was on probation for a 1984 conviction for three counts of
delivering marijuana. Following his arrest, Ward was charged
with delivery of cocaine and possession of cocaine with intent
to deliver. On Septenber 20, 1988, a probation hold was pl aced
on \Ward. Later his probation on the 1984 conviction was
revoked. As a result, Ward was in custody in connection wth
both the three 1984 marijuana charges and the two 1988 cocai ne
charges from his arrest until he was sentenced in each of the

two cases.
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154 The cocaine sentences cane first. On February 7,
1989, Ward pleaded guilty to the cocai ne charges, and on each of
the two counts, he received a three-year term The sentences
were concurrent with each other, and on both sentences, Ward
recei ved credit for 142 days of presentence  custody,
representing the tine he was in custody from Septenber 19, 1988,
to February 7, 1989.

155 On February 9, 1989, Ward was sentenced on the
marij uana charges. On each of the three charges, he was
sentenced to a term of three years in prison, but the court
determned that the three sentences should be concurrent wth
each other and also with the sentences previously inposed on the
cocai ne char ges.

156 Ward had spent 91 days in jail before he was placed on
probation for the three marijuana charges in 1984. Thus, he was
entitled to 91 days of credit on each marijuana sentence. He
also was in custody on the probation hold from Septenber 20,
1988, wuntil February 9, 1989, when he was sentenced. Al |
parties agreed that Ward had spent 233 days in custody prior to
the sentences on the three nmarijuana charges. However, the
circuit court awarded credit on only one of those sentences.
Ward contended that he should have received full credit on all
three marijuana sentences.

157 As noted, the State conceded error. It conceded that
Ward was entitled to 233 days of credit on all three marijuana
sent ences. There was no dispute that Ward was entitled to 142
days of credit on all five sentences in the two cases, but the

27



No. 2007AP1114-CR & 2007AP1115-CR

full 233 days of credit applied only to the marijuana sentences.

In his brief, Ward's attorney, Mchael H cks, explained as

fol |l ows:

[I]f the sentence credit were properly allowed on
[the concurrent sent ences] for t he mari j uana
convictions, then the sentences inposed [in the
cocaine case] would control, as they would be the
| ongest concurrent sentences since only 142 days of
credit applies on those sentences. Under this
conputation, Ward still loses the 91 days that he
spent in jail in connection with the narijuana cases.

However, that is the penalty he nust suffer for
violating his probation by commtting a new crine.

(Enmphasi s added.)

158 This solid analysis was undercut by the court of
appeals when it relied on a passage in the special nmaterials

fromthe Crimnal Jury Instructions Commttee:

When concurrent sentences are inposed at the sane
tinme or for offenses arising from the sane course of
conduct, sentence credit is to be determned as a
total nunber of days and is to be credited against
each sentence i nposed. Credit against each sentence
is required because credit against only one sentence
woul d be negated by the concurrent sentence. Thus, if
the credit was not awarded agai nst both sentences, the
of fender would not receive the credit to which he is
entitl ed.

Ws JI—€rimnal SM 34A at 11 (1982) (enphasis added).

159 This whol e paragraph is unfortunate because it is too
br oad. The Crimnal Jury Instructions Commttee's use of the
word "or" in the first sentence of the paragraph inmplicitly
creates two distinct theories of sentence credit, only one of

which is grounded in Ws. Stat. 8§ 973.155. If the first theory
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(standing alone) were valid, it would wpe out the need to
adhere to the | anguage of the statute.

60 In Tuescher, the court of appeals referenced Ward's

use of this suspect paragraph: "The application of the statute
is . . . relatively straightforward when nmultiple sentences are
i nposed at the sanme tine. |If the sentences are concurrent, tine
spent in presentence custody is credited toward each sentence.

See State v. ward . . . ." Tuescher, 226 Ws. 2d at 469. Thi s

reliance continued in Yani ck, 299 Ws. 2d 456, {Y16-18.

161 The unfortunate paragraph, read in context, IS
understandable, if not totally accurate. It is followed by an
exanple in which the |anguage about concurrent sentences nakes

sense:
1. Mul tiple counts in a single judgnent
Exanpl e

Smith was arrested for two burglaries, charged in
a two count information, and convicted of both
charges on the sane day. He spent one year in
jail awaiting disposition. He was sentenced to
serve five years on each count, the sentences to
run concurrently with one another.

The judgnment of conviction should order that
credit is due for 365 days pursuant to 8§ 973. 155.

Wen the judgnent reaches the prison, t he
registrar will credit each of the concurrent sentences
with 365 days, thus conmputing the sentences as though
t hey had begun 365 days earlier.

Ws JI—€rimnal SM 34A at 9.
162 This "exanpl e" fully satisfies t he statutory

requi renent that a convicted offender be given credit "for all
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days spent in custody in connection wth the course of conduct
for which sentence was inposed." Ws. Stat. § 973. 155.

163 Taking the suspect paragraph out of this factual
context ignores other explanations and exanples in the special

materials. To wt:

I11. Determning the Nunber of Days for Wich Credit

is Due

Section 973.155(1) (a) requires t wo
determ nations: first, whether the offender was "in
cust ody"; second, whet her the custody was "in

connection wth the course of conduct for which
sentence was i nposed."”

Ws Jl—€rimnal SM 34A at 4.

4. Concurrent sent ences on unrel at ed
charges for which different anmounts of credit are
due[.]

There will also be situations where the periods
of tinme for which <credit is due on unrelated
concurrent sentences will not line up with each other
Sone credit wll be due on one sentence and a
different anount of credit will be due on another. | f
different judges are involved, it wll be unlikely
that each judge will be aware of the sentence credit
situation in the other case when conpleting his or her
own judgnment, but the judge inposing the second
sentence should try to becone informed of the credit
awar ded agai nst the first sentence.

In such cases, the registrars shall properly
conpute the credit ordered against each sentence. | f
a defendant is entitled to 10 days of credit on one
two-year sentence and 150 days of <credit on a
concurrent two-year sentence, the registrar wll
conpute each sentence separately and the defendant's
controlling sentence wll be the two-year sentence
with the | esser anount of credit.

Id. at 12 (enphasis added).
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164 Properly interpreted, neither Ward nor the special
materials leads to the result sought by Johnson. Both the facts

in Ward and the exanples in the special materials provide

support for the court of appeals' interpretation of the statute
in this case.

165 Ward denonstrates that when a defendant spends tine in
presentence custody and the reason for that presentence custody
is "in connection wth the course of conduct for which sentence
was inposed,"” then the tinme spent in presentence custody nust be
credited against the ultimate sentence inposed. See Ward, 153

Ws. 2d at 744-45 (crediting each marijuana sentence inposed

with the same amount of tine because those sentences were "in
connection with the [sane] course of conduct").
166 However, Ward also denonstrates that, in order for

time in presentence custody to be credited to the sentence
i nposed, there nust be a factual connection between the
presentence custody and the sentence. See id. at 744 (crediting
each marijuana sentence wth 233 days for tinme spent in
presentence custody, but not crediting the unrelated cocaine
sentences with the sane 233 days because not all 233 days of
presentence custody were spent "in connection with" the cocaine
sentences). Although Ward's cocai ne sentences and his marijuana
sentences were equal in length, concurrent with each other, and
i nposed at nearly the sanme tine, Ward's 91 days of presentence
custody from his 1984 narijuana arrest were effectively erased
because, at the tinme Ward's nmarijuana sentences were conplete

he still had 91 days remaining on his cocai ne sentences. War d
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| ost out on those 91 days of credit since those days were in
connection wth only the marijuana cases, not the cocaine
cases. **

167 In sum neither Ward nor the special mat eri al s

di splace the "in connection wth" requirenent under Ws. Stat.

8§ 973. 155.
168 It nust be acknow edged that, |ike Houston Ward,
Johnson "loses" credit for 46 days he spent in presentence

cust ody. But he loses this tinme because he benefits from being
gi ven concurrent sentences, thereby reducing the overall anount

of time that he mght have been required to spend in post-

sentence custody. He cannot conplain that his unrelated
concurrent sentences do not line up perfectly to avoid this
| oss. The result wupholds the plain |anguage of Ws. Stat.

8§ 973.155(1)(a) and ensures that Johnson spends the requisite
365 days in custody for each unrel ated sentence i nposed.

169 If we were to decide otherwise and credit each of
Johnson's sentences with 54 days, we would be allow ng Johnson

to spend less than 365 days in custody for each sentence

i nposed.

170 Wiile we nust ensure "that a person not serve nore
time than that for which he is sentenced," Beets, 124 Ws. 2d at
379, we nust also ensure that a person actually serves the
requi site nunber of days to which he was sentenced. Qur ruling

t oday acconplishes that result.

19 Supra, 1Y56-57.
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C. Equal Protection of the Law

171 There were passing references to equal protection of
the law in the defendant's brief and nore enphasis on equal
protection in his oral argunent. Equal protection also was the
gi st of Judge Charles Dykman's dissent in the court of appeals.

See Elandis Johnson, 307 Ws. 2d 735, 9134-36 (Dykman, J.,

di ssenting). However, an equal protection argunent has not been
fully devel oped or briefed, and thus, the court is not required

to issue a conprehensive response. See State v. Franklin, 2004

W 38, n.5 270 Ws. 2d 271, 677 N W2d 276 ("[B]ecause the
applicability of [the statute] was not fully briefed by the

parties, we do not further address it."); State v. Jereny P.,

2005 W App 13, 922, 278 Ws. 2d 366, 692 N W2d 311 ("Because
this issue is not fully briefed, we need not address it."
(citation omtted)).

72 Nonetheless, we will coment briefly on one point made
by Judge Dykman in his dissent.

173 Judge Dykman suggested that Johnson's trial attorney
may have "perforned deficiently by failing to ask the circuit
court to revoke [Johnson's] bail in the 2004 case,"” so that he
woul d have been "in custody” in that case when he was "in

custody"” on the 2005 case. El andis Johnson, 307 Ws. 2d 735

135 (Dykman, J., dissenting). Judge Dykman asked that the case
be remanded for an evidentiary hearing: "If his attorney was
ineffective by failing to assist Johnson in taking the necessary

steps to make his custody 'in connection with' his 2004 case
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[ Johnson] is entitled to relief in the form of sentence credit."”
Id., 136.

174 We note, in response, that at the time Johnson was
taken into custody on his 2005 case, he had already pleaded
guilty to three felonies and was awaiting sentencing on them
The court inposed a $15,000 cash bond in the face of two new
fel ony charges. Johnson's trial attorney |ater persuaded the
court to reduce this bond, and ultimtely, Johnson was rel eased
for 84 days before his August 31, 2005 sentencing. ?°

175 Asking an attorney to seek the revocation of his
client's bail on three felonies and then turn around and obtain
his client's presentence rel ease on those felonies, and two nore
(which were conmtted when the client was on bail), is asking
nmore than the court can reasonably expect from trial counsel
Presentence release is what Johnson wanted. Hi s presentence
rel ease may have benefitted him at sentencing. Second- guessi ng
counsel's performance on these facts would be speculative, at
best .

| V. CONCLUSI ON
176 W conclude that Ws. Stat. 8§ 973.155 inposes no

requirenent that credit applied toward one sentence also be

20 Wsconsin Stat. § 969.08 is entitled "Gant, reduction,
increase or revocation of conditions of release.” Subsecti on
(5) describes what a district attorney nmust show in a notion to
revoke the conditions of pretrial release. Al though a defendant
is probably entitled to nove for revocation of his own
presentence release, see Ws. Stat. § 969.08(9), he would have
difficulty reversing course, see Ws. Stat. § 969.08(5)5.
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applied toward a second sentence if the basis for applying the
same credit to both sentences is nmerely that the sentences are
concurrent and are inposed at the sane tine. The fact that
sentences are concurrent and are inposed at the sane tine does
not alter the statutory nmandate that credit toward service of a
sentence be based on custody that is "in connection with" the
course of conduct giving rise to that sentence: i.e., custody
factually connected wth the <course of conduct for which
sentence was i nposed. Because Johnson cannot satisfy this
requi renent, the decision of the court of appeals is affirned.

By the Court.—Fhe decision of the court of appeals is

af firned.
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177 DAVID T. PRCSSER, J. (concurring). In her oral
argunment to the court, the defendant's attorney, Meredith Ross,
proposed the "Bill Gates Rule,” which she defined as a rule that
no defendant spend nore tine in custody, pre-sentence and post-
sentence, than billionaire Bill Gates would have to spend for
the sanme conduct. In formulating this "rule,” Attorney Ross
assunmed that M. Gates would always be able to nake bail at the
earliest opportunity.

178 Attorney Ross argued that a failure to apply at |east
50 days of sentence credit to each of Johnson's three concurrent

sentences neant that Johnson had to spend 46 nore days in

custody than Bill Gates would have spent, thereby violating the
"Bill Gates Rule" and denying Johnson equal protection of the
I aw.

179 Attorney Ross's ingenious argunent is grounded on the
guestionable premse that showing a disparity between a
hypot hetical situation and a real situation exposes a violation
of equal protection of the |aw It may well be that our
hypot hetical M. Gates would have been in a position to post any
anount of cash bond in any of his three cases if he were in the
same position as Johnson. However, a person of M. Gates'
notoriety would have captured a good deal nore attention than
Johnson, and thus, there is a good chance that his bond would
have been revoked if he had appeared on a second charge of
felony drug dealing in MIwaukee County Circuit Court.

80 In any event, defendants do not have a "right" to

concurrent sentences when those sentences arise out of separate,
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unrel ated cases. See Ws. Stat. § 973.155. Concurr ent
sentences entail an exercise of sound judicial discretion. See
Ws. Stat. § 973.15. It was a matter of discretion that Judge
WIlliam Sosnay nmade Johnson's sentences in the 2005 case
concurrent with his sentence in the first 2004 case. Mor eover,
it was merely fortuitous that Johnson was sentenced in the first
2004 case by Judge Sosnay rather than Judge Mel Flanagan, the
j udge who took his plea. This is significant because Attorney
Ross did not insist that the "Bill Gates Rule" apply to
situations involving different judges.

181 In effect, Johnson served 50 days for the two felonies
in the 2005 case inasnuch as all his post-sentence tine on those
felonies overlapped the 361 days he served post-sentence on the
first 2004 case. This can hardly be described as a severe
sent ence.

82 The circuit court mght have determned that the
hypothetical M. Gates, having spent zero tine in presentence
custody and having badly abused his privileged position by
commtting additional felonies while on bail, should receive
| onger sentences in the 2005 case than Johnson did to enphasize
the seriousness of his crinmes, the protection of the public, and
hi s defiance of the conditions of his pretrial release.

183 The "Bill Gates Rule,” if we ever adopted it, would
gut a rationally based statute that requires an offender be

given credit toward service of his sentence "for all days spent

in custody in connection with the course of conduct for which




No. 2007AP1114-CR & 2007AP1115-CR dtp

sentence was inposed.” Ws. Stat. § 973.155 (2007-08)' (enphasis

added) . The "Bill Gates Rule,” extended to its logica
conclusion, would appear to require that a court stack up the
presentence custody from all concurrent sentences from al

rel evant cases and apply the resulting nunber of days as credit
to all those sentences. But the fact that M. Gates would nake
bail in all his cases, both related and unrelated, would not
change the requirenment in the statute that credit toward a
sentence be tied, factually, to custody in connection with each

sent ence. See Ws. Stat. § 973.155(1)(a); State v. Floyd, 2000

W 14, q915-17, 232 Ws. 2d 767, 606 N W2d 155; State .
Bei ersdorf, 208 Ws. 2d 492, 498, 561 NW2d 749 (C. App.
1997). The so-called "Bill Gates Rule" nust be rejected.

184 For the reasons stated, | must respectfully concur.

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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185 ANNETTE KI NGSLAND Z| EGLER, J. (concurring). | wite
separately to address the "Bill Gates Rule" and also to clarify

that the mpjority's cite to State v. Floyd, 2000 W 14, 232

Ws. 2d 767, 606 N.W2d 155, is not to be construed as authority
for the proposition that a read-in offense entitles one to
sentence credit for that read-in offense as a matter of |[|aw
under all circunstances.

I

186 In the defense counsel's oral argunent and in Justice

Prosser's concurrence, references are made to the "Bill Gates
Rul e.” Counsel defines that "rule" as one which should ensure
that no defendant spend nore tine in custody than billionaire
Bill Gates would spend in custody for the sanme conduct.

187 This argunent assunes that Bill Gates would al ways be
able to post bail at the earliest opportunity. Thi s argunent

al so assunes that the other defendant would be unable to post
bai | . We also nust assune for the sake of this argunent that
Bill Gates and any other defendant received the exact sane
sent ence. Even assum ng these factors to be the case, however
the "Bill Gates Rule" does not, in reality, forward the defense
counsel ' s argunent.

188 In reality, some defendants, here Bill Gates, are able
to post bail and thus, would not spend tine in custody pre-
sent enci ng. O her defendants, who cannot post bail, would
i ndeed spend tinme in custody pre-sentencing. Thus, Bill Gates
may spend zero days in custody pre-conviction and the other

defendant nay spend, for exanple, 50 days in custody pre-
1
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convi cti on. However, assum ng that both defendants receive the
same period of incarceration at sentencing, M. Gates would
actually serve 50 days nore tinme in custody post-sentencing than
the other defendant because of sentence credit. Under Ws.
Stat. 8§ 973.155, sentence credit is awarded for pre-sentence
i ncarceration. In this exanple, Bill Gates is not entitled to
receive credit post-sentencing and the other defendant then
would receive credit relief post-sentencing of 50 days. The

credit given is the great equali zer.

189 | wite this concurrence to outline the fatal flaw of
the defense counsel's argunent. That is, credit is due for
those who deserve credit for pre-sentence incarceration. Such

credit is not due for those who do not spend time in custody

pr e- sent enci ng. As a result, because of sentence credit, each
defendant will ultinately serve the exact same anount of time in
cust ody.
|1
190 | wite separately to clarify that the majority's use

of Floyd is as an exanple but not as authority for the
proposition that tine served for a read-in offense wll always
be given as sentence credit. Wsconsin Stat. § 973.155(1)(a)
entitles an offender to credit "for all days spent in custody in
connection with the course of conduct for which sentence was
i mposed."” However, whether credit is due for the sane course of
conduct may depend on the facts of the case and whether State v.

Straszkowski, 2008 W 65, 995, 310 Ws. 2d 259, 750 N . W2d 835

changed the analysis in Floyd. Wen Floyd was decided, a read-
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in offense was deened adnmitted for the purposes of sentencing.

Now, under Straszkowski, a read-in offense is no |onger deened

adm tt ed. This new analysis now |eaves open the question of
whet her the defendant is being sentenced for the sane "course of

conduct" because under Straszkowski, read-in offenses are not

adm tt ed. As a result, | wite to clarify that this issue was
not briefed or argued by the parties in this case and we do not
deci de that question today. This court then appropriately waits
to decide these questions raised by this concurrence until we
have the full benefit of the adversarial process to guide our
deci si on.

191 For the foregoing reasons | concur.

92 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this concurrence.
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