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REVI EW of a decision of the Court of Appeals. Affirned.

11 ANN WALSH BRADLEY, J. The petitioner, Ruben Baez
Godoy, seeks review of a published court of appeals decision
affirmng the circuit court's order dismssing his defective

design clains in strict |liability and negligence against
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manuf acturers of white |ead carbonate pignent.!? The issue
presented here is whether the circuit court correctly concl uded
that Godoy's conplaint failed to state a claim of defective
design where (1) the product is white |ead carbonate pignent;
(2) the alleged design defect is the presence of lead; and (3)
the defendant manufacturers were manufacturers of white |ead
carbonat e pi gnent.

12 W determne that the circuit court correctly
concluded that the conplaint failed to state clains of defective
design. A claim for defective design cannot be naintained here
where the presence of lead is the alleged defect in design, and
its very presence is a characteristic of the product itself.
Wthout |ead, there can be no white |ead carbonate pignent. W
therefore conclude that the conplaint fails to allege a design
feature that makes the design of white |ead carbonate pignent
defecti ve. Accordingly, albeit with sonme clarification of the
rationale, we affirmthe court of appeals.?

I
13 This is a review of the circuit court's dismssal of

desi gn defect clains. Therefore, all facts and allegations in

! See Godoy ex rel. v. E.I. du Pont de Nenpurs & Co., 2007
W App 239, 306 Ws. 2d 226, 743 N.W2d 159, affirmng a non-
final order of the circuit court for MIwaukee County, Francis
T. Wasi el ewski, Judge.

2 Godoy filed suit under theories of strict liability and
negl i gence. Qur opinion today addresses only the defective
design clains. Oher clains remain pending at the circuit court
and are not affected by this interlocutory appeal.
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the conplaint are presuned to be true. These facts are
primarily taken from Godoy's first anmended conplaint.?

14 Ruben Baez Godoy is a mnor child who grew up in
M | waukee, W sconsi n. When he was approximately one year old
he lived in an apartnment at 1502 Wst Wndlake Avenue. The
surfaces of the apartnment had been coated wth paint containing
white | ead carbonate pignent.

15 Beginning in March of 1998 and for the duration of his
t enancy, Godoy sustained | ead poisoning. The source of the |ead
poi soning was white |ead carbonate pignent derived from painted
surfaces, paint chips, paint flakes, and dust containing paint
in his apartnent.

16 The defendants in this case include E. I. du Pont de
Nemours and Conpany, Arnstrong Containers, the Sherwn-WIIlians
Conpany, and Anerican Cyanamd (collectively, "manufacturer
def endants"). These def endant s desi gned, manuf act ur ed,
processed, marketed, pronoted, supplied, distributed and/or sold
white |ead carbonate products used as a pignent in paints and
coatings for residential use. Godoy alleged that the intended
purpose of white |ead carbonate pignent was as an ingredient in
pai nt . Godoy is unable to identify the particul ar manufacturer

of the white |ead carbonate pignment present in the apartnent.

® The defendant manufacturers filed the notion to disniss in
response to Godoy's first anmended conplaint. Godoy subsequently
filed a second anended conplaint adding party defendants.
However, the substantive allegations remai ned unchanged.
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17 I ngesting white |ead carbonate pignent, |ike other
products containing |lead, can cause severe and permanent
injuries i ncl udi ng | earni ng di sabilities, decr eased
intelligence, deficits in neurophsychol ogical functioning, conma,
sei zure, and death. By the second half of the twentieth
century, manufacturers and nenbers of the scientific conmmunity
acknowl edged that lead is hazardous to human health and that
children could get Iead poisoning through exposure to paint
containing lead. Godoy alleges that the manufacturer defendants
nonet hel ess pronoted the use of white |ead carbonate pignent in
residential paints, marketing it as a safe product that fostered
heal th and wel | - bei ng.

18 Godoy filed suit alleging, anong other things, that
white |lead carbonate pignent is defectively designed and that
t he defendant manufacturers are |iable under theories of strict
ltability and negligence. Al though three of the manufacturer
def endants designed and manufactured paint in addition to white
| ead carbonate pignent, Godoy filed suit against them in the
capacity of white |lead carbonate pignent manufacturers, not in
the capacity of paint manufacturers.?

19 The manufacturer defendants responded by filing a
nmotion to dismss the defective design clains. They argued that
Godoy did not identify a legally cognizable design defect in

white I|lead carbonate pignent and that, as a result, his

“ Anerican Cyanamid is the only defendant white |ead
carbonate manufacturer that did not also manufacture paint. For
further discussion, see Part I11.B bel ow.
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conplaint failed to state design defect clains upon which relief
could be granted.®> The circuit court dismssed the design defect
clains, concluding that "lead is an inherent characteristic of
white |ead carbonate,” and that white |ead carbonate pignent
cannot be designed w thout |ead.

10 Godoy was granted permssion to file an interlocutory
appeal . The court of appeals affirned the order of the circuit
court, determning that a product <cannot be said to be
defectively designed when that design is inherent in the nature
of the product so that an alternative design would make the

product sonething el se. See Godoy ex rel. v. E. I. du Pont de

Nenours & Co., 2007 W App 239, 914, 8, 306 Ws. 2d 226, 743

N. W2d 159.

11 In its analysis, the court noted that Wsconsin has
nei ther accepted nor rejected the Restatenent (Third) of Torts:
Product Liability. Id., 98. Nonet hel ess, the opinion stated
that the Restatenment (Third) could "illumne" its inquiry. Id.
The court quoted the definition of design defect from the
Restatenent (Third), and then applied the facts to that

definition. | d. Unli ke Wsconsin law, the Restatenent (Third)

® In the nmenorandum in support of the motion to disnmiss, the
defendants advanced that "[t]o the extent that Plaintiff's
clainms rest on an allegation of a design defect, they should be
di sm ssed because white |ead carbonate is, by definition, nade

of lead, and can be made no other way. . . . A design defect
claim ainmed at a product such as white |ead carbonate is not a
conplaint about a defect in the design of the product. It is,

rather, a conplaint that it should be a different product
al t oget her. "
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requires proof of a reasonable alternative design in design
def ect cases. Id. Noting that "there is no 'alternative
design' to nmake white-lead carbonate wthout using lead," the
court concluded that the Restatenent (Third) "does not sanction
inmposing liability on the defendants.” 1d.
[

112 Whether a conplaint states a claim upon which relief
can be granted is a question of law, which we review
i ndependently of the determnations rendered by the circuit

court and the court of appeals. John Doe 1 v. Archdiocese of

M | waukee, 2007 W 95, 912, 303 Ws. 2d 34, 734 N W2d 827. A
nmotion to dismss tests the legal sufficiency of the claim 1d.
W accept as true both the facts in the conplaint and the
reasonabl e inferences that may be drawn fromsuch facts. Id.

113 We construe the allegations liberally in favor of
stating a cause of action. |1d. However, |egal inferences and

unreasonabl e inferences need not be accepted as true. I d. ;

Morgan v. Pa. Gen. Ins. Co., 87 Ws. 2d 723, 731, 275 N.W2d 660

(1979). A claimwll not be dismssed as legally insufficient
unless it appears certain that the plaintiff cannot recover

under any circunstances. John Doe 1, 303 Ws. 2d 34, f{12.

11
14 In order to provide context to our analysis and focus
to our inquiry, we initially enbark on two threshold areas: (a)
an overview of the developnent of our strict liability
jurisprudence; and (b) a determnation of the product at issue

in this case.
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A
115 Products lTability | aw i nvol ves conpl ex and
continually evolving concepts regarding a manufacturer's
responsibility for providing safe consunmer products.® Less than
a century ago, products Iliability jurisprudence was firmy
rooted in contract law, which frustrated recovery for many

i njured consuners. See generally David G Owen, The Evol ution

of Products Liability Law, 26 Rev. Litig. 955 (2007).

Manuf acturers of defective products could claimlack of '"privity

of contract' as a near-absolute defense to liability. Id. at
961- 64. By md-century, courts began to respond to "ever-
grow ng pressure for protection of the consuner."” ld. at 966

(quoting Flem ng Janes, Jr., Products Liability, 34 Tex. L. Rev.

44, 44 (1955)). In 1963, the l|andmark case G eenman v. Yuba

Power Products, Inc., 377 P.2d 897 (Cal. 1963), declared that

manufacturers of defective products could be held strictly
liable in tort.

16 Shortly thereafter, the Anerican Law Institute
i ntroduced the Restatenent (Second) of Torts, which included for
the first time "Special Liability of Seller of Product for
Physical Harmto User or Consuner." See Restatenment (Second) of
Torts 8 402A (1965). This section created a new rule of strict

ltability, holding sellers of defective products liable for

® For an extensive discussion of the history of products
l[itability, see David G Omnen, The Evolution of Products
Liability Law, 26 Rev. Litig. 955 (2007) and Richard W Wi ght,

The Principles of Product Liability, 26 Rev. Litig. 1067 (2007).
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defective products even if "the seller has exercised al
possible care in the preparation and sale of [the] product.”

Id. 8 402A(2)(a); see also id. cnt. a. The intended effect was

to prevent manufacturers, who were in the best position to
ensure the quality of their wares, from invoking inapt contract
| aw defenses. Manufacturers could be held strictly liable for a
product defect even if they were not negligent. Two years
later, Wsconsin enbraced Section 402A and strict liability’ in

Di ppel v. Sciano, 37 Ws. 2d 443, 155 N.W2d 55 (1967).

" The Restatenent (Second) of Torts § 402A clarified that
strict liability "does not preclude liability based upon the
alternative ground of negligence of the seller, where such
negligence can be proved." 1d. cnt. a. CQur cases explain that
negligence and strict liability are separate avenues of
recovery. Morden v. Cont'l AG 2000 W 51, 9142, 235
Ws. 2d 325, 611 N W2d 659. Both causes of action require a
plaintiff to prove that the product causing injury was
"defective." See Ws. JI—Civil 3200. However, the elenents of
negligence and strict liability claims are substantively
different. A determnation that a manufacturer is strictly
liable for a defect is "conpletely independent of and irrel evant
to" a determnation that a defect was caused by the
manuf acturer's negligence. G ese v. Mntgonery Ward, Inc., 111
Ws. 2d 392, 414, 331 N.W2d 585 (1983).




No. 2006AP2670

117 By the 1990s, sone commentators believed that it was
necessary to revise the restatenent to reflect developnents in
the | aw. See Owen, supra, at 980. I n response, the Anerican
Law Institute introduced the Restatenment (Third) of Torts:
Products Liability in 1998. One mmjor innovation was that the
Restatenent (Third) split products liability into three distinct
categories: manufacturing defects, design defects, and defects
based on failure to warn. See Restatenent (Third) of Torts
Products Liability 8 2 (1998). In defining these categories,
the restatenent eschewed the doctrinal labels "strict liability"

and "negligence." Rat her , the restatenent defined the

Strict liability is based on Restatenent (Second) of Torts
8§ 402A and focuses on the nature of the defendant's product,
whereas liability in negligence "hinges in large part on the
def endant's conduct under circunstances involving a foreseeable
risk of harm"™ Geen v. Smth & Nephew AHP, Inc., 2001 W 109
155, 245 Ws. 2d 772, 629 N W2d 727. To prevail under strict
l[tability, a plaintiff nust prove that: (1) the product was in a
defective condition when it left the possession or control of
the seller; (2) it was unreasonably dangerous to the user or
consuner; (3) the defect was a cause of the plaintiff’s injuries
or damages; (4) the seller engaged in the business of selling
such a product; and (5) the product was one which the seller
expected to and did reach the wuser or consuner wthout
substantial change in the condition it was in when the seller
sold it. D ppel v. Sciano, 37 Ws. 2d 443, 460, 155 N W2d 55
(1967).

Here, what is lacking in the strict liability for defective
design claimis lacking in the negligent design claim as well
Neither claim alleges a design defect that is not characteristic
of the product itself. As such, neither alleges a design
feature that makes the design of white |ead carbonate pignent
def ecti ve.
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categories functionally, according to their required elenents of
proof. Owen, supra, at 982.

118 Although we have recognized that the Restatenent
(Third) may offer new insights into product liability, we have
neither adopted nor rejected it in its entirety.?® Haase V.

Badger Mning Corp., 2004 W 97, 19123, 274 Ws. 2d 143, 682

N. W 2d 389. Section 402A of the Restatenent (Second) of Torts
has remai ned the touchstone of our analysis for strict products
liability.

B

19 The next threshold area of discussion requires that we
pi npoint the product that is the subject of the design defect
claims in this case. The identity of the product is essential
to an analysis of its design. The circuit court and the court
of appeals based their analyses on the design of white |ead
carbonate pignent, but Godoy argues that the product in question
is actually residential paint pignment.

20 An exam nation of the conplaint, however, underm nes
Godoy' s argunent. The complaint alleges that "[t]he white |ead
carbonate pignment designed . . . by the Industry Defendants was
and is an inherently defective and unreasonably dangerous
product."” The conplaint states that defendant manufacturers are

strictly liable because the defect existed "[a]t the tinme the

8 Recently, we stated that the Restatenent (Third)'s

definition of "defective design" is "fundanentally at odds wth
current Wsconsin products liability law" Green, 245 Ws. 2d
772, T72.

10
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white | ead carbonate |eft possession and control of the Industry
Def endants[.]" The conplaint refers to "white |ead carbonate,"”
"white lead pignent," or "white |ead carbonate pignent" dozens
of times.® The words "residential paint pigment" do not appear
in the conplaint.

21 During the review of a notion to dismss, t he
allegations in a conplaint nust be construed liberally in favor

of stating a cause of action. John Doe 1, 303 Ws. 2d 34, f12.

Nonet hel ess, in a products liability case, the plaintiff nust—
at m ni num—+dentify the product alleged to be defective. Doing
so puts the defendant on notice and allows the defendant to

begin building a defense. See M dway Mdtor Lodge of Brookfield

v. Hartford Ins. Goup, 226 Ws. 2d 23, 35, 593 N wW2d 852 (C.

App. 1999) ("[T]he conplaint nmust give the defendant fair notice
of not only the plaintiff's claimbut the grounds upon which it
rests as well." (internal quotations omtted)). A libera

pl eadi ng standard cannot transform a conplaint regarding "white

| ead carbonate pignent” into one regarding "residential paint
pi gnent . "
122 Further, in order to advance his claim the product

cannot be residential paint pignent because Godoy is proceeding
under the Collins risk-contribution theory. Normal [y, an

injured plaintiff 1is required to identify the particular

® The terns "white lead carbonate" or "white |ead pigment"
are found at Ileast once and sonetines repeatedly in the
foll ow ng paragraphs of the first amended conplaint: 9, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 25, 26, 27, 28, 30, 36, 37,
38, 39, 41, 42, 44, 46(a), 46(b), 46(c), and 46(d).

11
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manuf acturer of the product that caused the injury. Collins v.

Eli Lilly Co., 116 Ws. 2d 166, 181-82, 342 N W2d 37 (1984).

Under risk-contribution, however, the plaintiff is not required
to identify the specific manufacturer when all simlar products
are fungi ble and identically defective. [|d. at 180, 194.

123 We recently applied the risk-contribution theory to

white lead carbonate pignent.®  Thomas ex rel. Gaming v.

Mallett, 2005 W 129, 285 Ws. 2d 236, 701 N W2d 523. I'n

Thomas, we concluded that for the purposes of risk-contribution,

white |ead carbonate pignent is fungible, and all manufacturers
of white lead carbonate pignent could be held jointly and
severally liable for injuries caused by the product. |d., 127

We have not, however, applied the risk-contribution theory to
residential paint pignment.

124 Nonet hel ess, Thomas provides little guidance for the
issue we address in this case. This case is about defective
design clainms and Thomas was based on failure to warn clains.
The question of whether white |ead carbonate pignent was
defectively designed was not before the Thomas court. Al
defective design clains had been dism ssed at the circuit court,
and that ruling was not appealed. Thomas, 285 Ws. 2d 236, 1181

n.2 (Wlcox, J., dissenting).

' In the present case, the court of appeals nistakenly
stated that the product in Thomas ex rel. Gaming v. Mllett,
2006 W 129, 285 Ws. 2d 236, 701 N W2d 523, was paint
containing white |ead carbonate. See Godoy, 306 Ws. 2d 226,
193, 5. This statenent m sconstrues our hol ding in Thonas.

12
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25 Because Godoy cannot identify which defendant produced
the defective product that caused his injury, he nust proceed
under the risk-contribution theory. Godoy does not ask us to
extend the risk-contribution theory to residential pai nt
pi gnment. He does not assert that all residential paint pignments
are identically defective, which is a prerequisite of risk-
contri bution. Per haps he does not assert that all residential
paint pignments are identical because he cannot make such an
assertion given that not all residential paint pignments contain
| ead, the alleged defect. Accordingly, based on a review of the
conplaint, we determne that the product at issue is white |ead
car bonat e pignent.

|V

26 Having examned these threshold nmatters, we now
address the substantive issue before the court. At issue is the
narrow question of whether a conplaint alleging strict liability
and negligence for a defective design states a claim where (1)
the product is white lead carbonate pignent; (2) the alleged
design defect is the presence of lead; and (3) the defendant
manufacturers were manufacturers of white |ead carbonate
pi gnment .

127 Under D ppel and the Restatenent (Second) of Torts,
manuf acturers of defective products can be Iliable for the
injuries their products cause, regardless of the care taken by

t he manufacturer or the foreseeability of the harm

13
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One who sells any product in a defective condition
unr easonabl y danger ous to t he user or
consuner . . . is liable for physical harm. . . if:

(a) The seller is engaged in the business of selling
such a product, and

(b) It is expected to and does reach the wuser or
consuner w thout substantial change in the condition
in whichit is sold.

Restatenent (Second) of Torts 8§ 402A(1). Section 402A, along
with its coments, defines what it neans to be defective.

128 Nonet hel ess, a determnation that a product is
defective is not identical to a determnation that the product

was defectively designed. Put another way, the fact that a

defect exists does not conpel the conclusion that the source of
the defect is the product's design. This distinction nakes a
di fference.

129 The issue in this case is not whether white |ead
carbonate pignent is defective, but whether the source of the
all eged defect is the product's design. W sconsi n cases have
di scussed three categories of product defects—mnanufacturing
defects, design defects, and defects based on a failure to
adequat el y warn. A product has a manufacturing defect when it
deviates from the manufacturer's specifications, and that
deviation causes it to be unreasonably dangerous.!' A product

has a design defect when the design itself is the cause of the

11 See, e.g., Gty of Franklin v. Badger Ford Truck Sales
Inc., 58 Ws. 2d 641, 648-49, 207 N.W2d 866 (1973) (affirmng a
jury verdict that a wheel was defectively constructed because
t he wheel did not neet manufacturer specifications).

14



No. 2006AP2670

unreasonabl e danger.!® Finally, a product is defective based on
a failure to adequately warn when an intended use of the product
is dangerous, but the manufacturer did not provide sufficient
warning or instruction.?®® Al though Section 402A of the
Restatenent (Second) does not draw clear |ines between these
types of defects, the coments provide guidance, discussed
bel ow.

130 Godoy's <conplaint does not identify a particular
design feature that is alleged to be defective. However, a fair
readi ng of the conplaint suggests that the alleged defect is the

presence of |ead. !

12 See, e.g., Green, 245 Ws. 2d 772 (concluding that |atex
gloves were defectively designed because they contained
excessive levels of allergy-causing latex proteins, and because
they were powdered, which increased the |likelihood that the
allergenic proteins would be inhaled); Sumicht v. Toyota Mot or
Sales, US A, Inc., 121 Ws. 2d 338, 346, 375, 360 N.W2d 2
(1984) (concluding that a car seat was defectively designed
because it was not padded with energy-absorbing material).

13 See, e.g., Schuh v. Fox River Tractor Co., 63
Ws. 2d 728, 737, 218 N W2d 279 (1974) (concluding that a
tractor could be unreasonably dangerous and defective when the
manufacturer failed to adequately inform the consunmer that
engagi ng the clutch would not turn off the fan).

4 At the hearing on the nmotion to dismiss, the circuit
court asked Godoy's counsel to identify the specific defect in
the design of white |ead carbonate pignent. Godoy' s counsel
identified |Iead. The exchange between Godoy's counsel, M.
Earle, and the court was set forth in the transcript as foll ows:

MR EARLE: . . . This is a notion to dismss. There
are fact questions about whether or not white |ead
carbonate is designed in a defective manner.

THE COURT: There is no question that you can't design
white | ead carbonate without lead, is there?

15
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131 Lead is a characteristic ingredient of white |ead
carbonate pignent. By definition, white |ead carbonate pignent
contains | ead. Renoving lead from white | ead carbonate pignent
would transform it into a different product. Under these
ci rcunstances, we conclude that the design of white |ead
carbonate pignment is not defective.

32 An analogy illustrates the distinction. Foil can be
made using ingredients other than alum num—gold, for exanple—
but alum num foil cannot be made w thout alum num The presence
of alumnum is characteristic of alumnum foil. [f alum num
posed a hidden danger that the wultimte consunmer would not
contenplate, a manufacturer mght be |iable based on the failure
to adequately warn or other clains. However, the manufacturer
woul d not be liable based on the design of alum numfoil.

133 The comrents to Section 402A support our concl usion.
Comment h lists four potential deficiencies that can result in a
defective condition: foreign objects, deterioration before sale,

the way in which the product was packaged or prepared, and

MR. EARLE: Right.

THE COURT: That is the defect that you are claimng,
the harnful defect, that is what nakes white |ead
carbonat e dangerous. That is the defect in it, do you
agree?

MR EARLE: | agree.

THE COURT: There is no dispute about any of those
facts.

16
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"harnful ingredients, not characteristic of the product itself."
Rest atenent (Second) of Torts 8 402A, cnt. h. It does not state
that a defective condition can arise from harnful ingredients
that are characteristic of the product. See id. However, if a

manuf acturer "has reason to anticipate that danger may result

from a particular use . . . [the manufacturer] nay be required
to give adequate warning of the danger . . . and a product sold
w thout such warning is in a defective condition." ld.; see

also id. cmt. j ("In order to prevent the product from being

unreasonably dangerous, the [manufacturer] nay be required to
give directions or warning, on the container, as to its use.").
134 This distinction is consistent with Wsconsin |aw

See Geen v. Smth & Nephew AHP, Inc., 2001 W 109, 245

Ws. 2d 772, 629 N W2d 727. In Geen, the plaintiff was a
hospital worker who devel oped a severe allergy to |atex. Id.,
11  She brought suit against the manufacturer of |atex gloves,
alleging a defective design. Id. Notably, the plaintiff did
not claim that Iatex gloves were defective because they
cont ai ned | at ex. The presence of latex is "characteristic" of
| at ex gl oves. Rat her, the plaintiff alleged that they were
defective because (1) they contained excessive |levels of |atex;
and (2) they were powdered, which allowed the latex to be
airborne. 1d., f11. In effect, she argued that the quantity of
latex in the gloves was not characteristic of the product, and

that a particular design feature, powder, made the gloves nore

danger ous.

17
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135 Godoy argues that the defendants confuse barring a
design defect claim based on characteristic ingredients wth
barring a claim based on the open and obvi ous danger doctrine.
Under the open and obvious danger doctrine, a manufacturer is
not liable for injuries when the danger posed by the product

should have been apparent to the consuner. See Tanner V.

Shoupe, 228 Ws. 2d 357, 367, 596 N W2d 805 (Ct. App. 1999)
("In order for a defective design to render a product
unreasonably dangerous the defect nust be hidden from the
ordi nary consuner, that is, not an open and obvi ous defect.").
136 The doctrine is not applicable in this case. Under
the open and obvious danger doctrine, a manufacturer is not
strictly liable when a knife cuts flesh, when an alcoholic
beverage leads to intoxication, or when the flame on a gas stove

burns the chef. See Dippel, 37 Ws. 2d at 459; Geif v.

Anheuser-Busch Cos. Inc., 114 F. Supp. 2d 100, 103 (D. Conn.

2000) . Further, a Vol kswagen driver who has been injured in a
car accident cannot allege that the car was defectively designed
because it was too small—any danger posed by its size should

have been readily apparent. Arbet v. Qussarson, 66 Ws. 2d 551,

225 N.W2d 431 (1975), overruled in part on other grounds by

Geiten v. LaDow, 70 Ws. 2d 589, 601 n.1, 235 NW2d 677 (1975)

(Heffernan, J., concurring). Here, the danger is not readily

appar ent. Godoy's conplaint alleges that the dangerous quality

18
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of white lead carbonate pignent is hidden and that the average
consumer woul d not contenplate the risk.*®

137 The ~circuit court correctly concluded that the
conplaint failed to state clainms of defective design. A claim
for defective design cannot be maintained where the presence of
lead is the alleged defect in design, and its very presence is a
characteristic of the product itself. Wthout |ead, there can
be no white |lead carbonate pignent. W therefore conclude that
the conplaint fails to allege a design feature that mnakes the
design of white | ead carbonate pignent defective.

\

138 We have thus determ ned that Godoy's defective design
claims were properly dism ssed. However, we recognize that two
areas of products liability law require further clarification
given the argunents advanced by the parties interpreting the
anal ysis of the court of appeals. We take this opportunity to
reaffirm that: (a) Wsconsin strict products liability |aw does
not require a plaintiff to prove the feasibility of an
alternative design; and (b) the substantial change defense is

not a basis of our decision here and was not an alternative

15 Under Section 402A, manufacturers have an obligation to
warn consuners about the hidden dangers of their products. See
Rest atenent (Second) of Torts 8 402A cnts. h., 1. If the
def endant nmanufacturers had reason to anticipate that white | ead
carbonate pignment would be dangerous for its intended use, that
fact could give rise to a requirenent to give adequate warning.
Wthout such warning, white |ead carbonate pignment could be
consi dered "defective"” under § 402A These |egal and factual
guestions properly remain pending at the circuit court.
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basis of the decision of the court of appeals. Subst anti al
change is a fact-intensive inquiry which is generally not
appropriate to decide on a notion to dismss for failure to
state a claim W address these two issues in turn.
A

139 Godoy argues that the court of appeals' analysis was
in error because it relied on the Restatenent (Third) of Torts:
Products Liability 8 2(b), which Wsconsin declined to adopt in
Geen, 245 Ws. 2d 772, 174. He asserts that the court of
appeals circunvented the consuner contenplation test, the
established test for a product defect under Wsconsin |law, and
instead substituted the Restatenent (Third)'s reasonabl e
alternative design requirenent.

40 This court recently reaffirmed that Wsconsin applies
the consuner contenplation test to determ ne whether a product
is defective under strict liability. Id., 935. "Defective,"”

for purposes of the consuner contenplation test, neans that the

product is "in a condition not contenplated by the ultimate
consuner and unreasonably dangerous to that consuner." 1d., 929
(quoting Beacon Bow, Inc. v. Ws. Elec. Power Co., 176

Ws. 2d 740, 792, 501 N.W2d 788 (1993)).

41 The term 'defect' is not susceptible to any general
definition. Rather, the determnation is nade on a case-by-case
basis relying on the ultinmate consuners' expectations. Summi cht

v. Toyota Mdtor Sales, US A, Inc., 121 Ws. 2d 338, 368, 360

N.W2d 2 (1984). However, the fact that a defect exists does
not conpel the conclusion that the source of the defect is the
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product's design. The question in this case is not whether
white |ead carbonate pignent is defective, but whether the
source of the alleged defect is the product's design.

142 The court of appeals concluded that the design could
not be defective because there is no alternative design to nake
white | ead carbonate pignment w thout using |ead. See Godoy, 306
Ws. 2d 226, 18 ("[A]s we have seen there is no 'alternative
design' to make white-lead carbonate wi thout using lead."). To
the extent that the court of appeals relied on a reasonable
alternative design requirenent, the court's analysis was
m sgui ded.

143 We have explained that although the feasibility of an
alternative design can be considered when evaluating a design
defect claim it is not a requirenment. Sumicht, 121 Ws. 2d at
370-71. In Sumicht, we refused to require a plaintiff to prove

that a safer alternative design was commercially avail abl e:

A product may be defective and unreasonably dangerous
even though there are no alternative, safer designs
avai lable. . . . The question is not whether any other
manuf act urer has produced a safer design

Id. at 371; see also Geen, 245 Ws. 2d 772, 173 (concluding

that proof of a reasonable alternative design would "add[] an
addi ti onal —and consi der abl e—el enent of proof " to t he
anal ysi s.)

44 Godoy argues that it is inconsistent to reject a
reasonable alternative design requirement and still maintain
that characteristic ingredients of the product cannot support a

claim for defective design. Godoy asserts that our conclusion
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is analogous to inposing a reasonable alternative design
requi renent.

145 Holding that the presence of an ingredient which is
"characteristic of the product itself" is an inproper basis for
a defective design claim is not wequivalent to inposing a
reasonable alternative design requirenent. W do not require
that a plaintiff affirmatively prove, through expert testinony,
that an alternative design is comercially viable. We do not
I npose an expensive burden and require a battle of the experts
over conpeting product designs. W sinply acknow edge that sone
i ngredients cannot be elimnated from a design wthout
elimnating the product itself. Wen the ingredient cannot be
designed out of the product, the Restatenent (Second) instructs
that although other clainms nay be asserted, the proper claimis
not desi gn defect.

B

146 The manufacturer defendants also argue that Godoy

cannot recover for a design defect because white |ead carbonate

pignent is substantially changed when it is integrated into

pai nt . Section 402A states that a product nust reach the
consuner  "w thout substanti al change" in order for the
manuf acturer to be strictly liable for an injury it causes.
Restatenment (Second) of Torts 8 402A(1)(Db). Qur cases state

that to succeed under the substantial change defense, the change

must be both substantial and material. G assey v. Cont'l Ins

Co., 176 Ws. 2d 587, 601, 500 N wW2d 295 (1993). The purpose
of this requirenent is to protect a manufacturer from liability
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when the dangerously defective aspect of the product was altered
or introduced after the product |left the manufacturer's control.

47 Defendant manufacturer Anerican Cyanam d asserts that
the "substantial change" defense was actually an alternative
basis for the court of appeals' decision. W do not find
support for this assertion. See Godoy, 306 Ws. 2d 226, 97.

148 American Cyanamd cites to the court of appeals’
opi nion, which provides: "Here, consistent with Shawer, the
white-lead carbonate had to be further processed by its
integration into paint." |d., 7. It is a stretch to concl ude
from this citation that the court of appeals set forth an
alternative basis for its dismssal of the plaintiff's conplaint
based on a substantial change defense.

149 Likewi se, the substantial change defense was not a
basis for the ~circuit court's decision to dismss Godoy's
defective design clains. The defendants' notion to dismss did
not argue that the clains should be dismssed because the white
| ead carbonate pignent experienced a substantial and materia
change after |eaving the possession and control of the defendant
manuf acturers. In fact, the circuit court record is devoid of
any reference to substantial change.

50 It is not surprising that substantial change was not
di scussed at the circuit court. Oten, the issue of whether
there was a substantial and material change is a fact-intensive

inquiry. This type of inquiry may not be anenable to resolution
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on a notion to dismss where the facts in the conplaint are
accepted as true.!®

51 In this case, Godoy's first anmended conplaint alleges
that "[t]he white |ead carbonate that the Plaintiff was exposed
to was in substantially the sanme condition as it was before
| eaving the control of the Industry Defendants.” The conpl aint
further alleges that "[a]Jt the tinme that the white |ead
carbonate left the possession and control of the Industry
Defendants, it was a defective and unreasonably dangerous
product[.]"

152 For purposes of a notion to dismss, the allegations
of the conplaint are taken as true and are to be liberally
construed in favor of allowng a cause of action to be

mai nt ai ned. John Doe 1, 303 Ws. 2d 34, f112. G ven the

procedural posture of this case, we do not address the issue of
whether as a matter of law the white |ead carbonate pignent
underwent a substantial and material change.

153 Further, we enphasize that our decision here should in

no way be interpreted to provide conponent manufacturers bl anket

16 The very cases that Anerican Cyanamid relies upon to
advance its argunent illustrate this point. It cites to the
following cases: G assey v. Cont'l Ins. Co., 176 Ws. 2d 587
500 N.W2d 295 (1993); Haase v. Badger M ning Corp., 2004 W 97,
274 Ws. 2d 143, 682 N. W2d 389; Shawer v. Roberts Corporation,
90 Ws. 2d 672, 280 N W2d 226 (1979); dCty of Franklin, 58
Ws. 2d 641; Wstphal v. E. I. du Pont De Nemours & Co., 192
Ws. 2d 347, 531 N W2d 386 (Ct. App. 1995). None of these
cases was decided at a notion to dismss. Wth the exception of
West phal , each case had been submtted to a jury. Westphal was
decided on summary judgnent, after a record had been fully
devel oped through di scovery.
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immunity fromliability. I ntegration into another product does
not shift responsibility from the manufacturer of a defective
conponent to another party "who [iS] in no position to detect

the hidden defect." Cty of Franklin v. Badger Ford Truck

Sales, Inc., 58 Ws. 2d 641, 649-50, 207 N.W2d 866 (1973). W

have st at ed:

Were there is no change in the conponent part itself,
but it is nerely incorporated into sonething |arger
and where the cause of harm or injury is found, as
here, to be a defect in the conponent part, we hold
that, as to the ultimte user or consuner, the strict
ltability standard applies to the maker and supplier
of the defective conponent part. Where the conponent
part is subject to further processing or substantial
change, or where the causing of injury is not directly
attributabl e to defective construction of t he
conponent part, the result mght be different.

Id. at 649. When conponent manufacturers introduce defective
conponents into the stream of commerce, they may be held liable
for resulting injuries under the particular circunstances of the
case.
VI

154 We determne that the circuit court correctly
concluded that the conplaint failed to state clains of defective
design. A claimfor defective design cannot be maintai ned where
the presence of lead is the alleged defect in design, and its
very presence is a characteristic of the product itself.
Wthout |ead, there can be no white |ead carbonate pignent. The
conplaint fails to allege a design feature that nakes the design

of white |lead carbonate pignent defective. Accordi ngly, albeit
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with sone nodification in the rationale, we affirm the court of
appeal s.

By the Court.—Fhe decision of the court of appeals is
af firnmed.

155 PATI ENCE DRAKE ROGGENSACK, J. did not participate.
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156 ANN WALSH BRADLEY, J. (concurring). | wite a
concurrence separate from the lead opinion to address an issue
neither raised nor advanced by the parties in this case.
Instead, it is a policy determnation advanced by Justice
Prosser's concurrence bel ow. See Justice Prosser's concurrence
(joined by Justices Ziegler and Gabl eman).

57 The concurrence below m stakes judicial restraint for
i ntransi gence. Challenging the lead opinion to "nuster[] the
intellectual firepower to defend” our reliance on the consuner
contenplation test, the concurrence wants to square off and
i npose an agenda it seeks to advance. See id., 1009.

158 Neither of the parties in this case has called upon
the court to deviate from over 40 years of case |aw and adopt
the Restatenent (Third) of Torts: Products Liability §8 2(b). In
their brief, the defendant nanufacturers disclainmed any reliance
by the court of appeals on the Restatenent (Third), arguing that
"the Restatenent (Third) of Torts was not briefed, discussed, or
even nentioned by any party prior to the Court of Appeals' sua

nl

sponte discussion of it. Both parties agree that the consuner

! The court of appeals discussed the Restatenent (Third) in
a single paragraph of its opinion. See Godoy v. E.l. du Pont de
Nermours & Co., 2007 W App 239, 498, 306 Ws. 2d 226, 743

N.W2d 159. It prefaced its comments as follows: "Wsconsin has
neither adopted nor rejected the Restatement (Third) of Torts:
Products Liability (1998), . . . and we need not adopt it
here[.]" 1d. (citation omtted).

1
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contenplation test is the applicable test, and that it controls
the outcome in this case.

159 Judicial restraint is especially appropriate here
because adopting the Restatenent (Third)'s approach to product
liability would be a sea change in Wsconsin |aw. Over the |ast
42 years since we adopted Restatenent (Second) of Torts § 402A,
manuf acturers of defective products can be held strictly liable

even if they were not negligent. See Dippel v. Sciano, 37

Ws. 2d 443, 460, 155 N W2d 55 (1967). "Defective," for
purposes of the consunmer contenplation test, neans that the

product is "in a condition not contenplated by the ultimte

Further, contrary to the assertion in Justice Prosser's
concurrence, the Restatenment (Third) was not advanced as an
alternative ground for recovery in Horst v. Deere & Co., 2009 W

75, __ Ws. 2d _, __ NWw2ad _ . See Justice Prosser's
concurrence, 9181 n.2. For a description of the negligible
di scussion of the Restatenent (Third) in Horst, see

Ws. 2d _, 184 (J. Crooks, concurring).

Any doubt as to whether the plaintiffs in Horst advocated
for the adoption of the Restatenment (Third) is erased by a
review of the oral argunents. No attorney uttered the words
"Restatenment (Third)" at oral ar gunent . In fact, t he
plaintiffs' attorney specifically disclained any reliance on a
risk-utility test, which is one of the principles underlying the

Restatenent (Third). He stated: "I didn't argue for the
adoption of a risk-utility test[.]" See Wsconsin Court System
Supr enme Court O al Argunent s,

http://w courts. gov/opinions/soral argunents. htm (search "Party
name" for "Horst"; then follow "Playback” |ink), at 26: 35.

Finally, Justice Prosser argues that the Restatenent
(Third) was briefed fully in a previous appeal to this court,
Geen v. Smth & Nephew AHP, Inc., 2001 W 109, 245 Ws. 2d 772,
629 N W2d 727. Justice Prosser is correct. The issue in
Green, which was fully briefed and argued, was whether Wsconsin
shoul d adopt the Restatenent (Third) § 2(b). The majority of
the court said no. See id., (171-74.

2
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consuner and unreasonably dangerous to that consuner." G een v.

Smth & Nephew AHP, Inc., 2001 W 109, 129, 245 Ws. 2d 772, 629

N. W2d 727.
60 Strict products liability focuses on the dangerous

condition of the product rather than on the nmanufacturer's

conduct . Under the Restatenent (Third)'s approach, however,
strict liability for design defects is essentially elimnated.
| nst ead, liability is predicated on the nmanufacturer's
negl i gence. See Restatement (Third) 8§ 2 cnt. a (Liability
"achieve[s] the same general objectives as does liability
predi cated on negligence.") (enphasis added). The Rest at enent

(Third) inposes liability "when the foreseeable risk of harm

could have been reduced or avoided by the adoption of a

reasonabl e alternative design[.]" 1d. 8§ 2(b).
161 The Rest at enent (Third)'s approach remai ns
controversi al . See, e.g., George W Conk, Punct uat ed

Equi |l i brium Wiy Section 402A Flourished and the Third

Rest at enent Langui shed, 26 Rev. Litig. 799 (2007); Frank J.

Vandall & Joshua F. Vandall, A Call for an Accurate Restatenent

(Third) of Torts: Design Defect, 33 U Mem L. Rev. 909, 922

(2003); Ellen Wertheimer, The Biter Bit: Unknowabl e Dangers, the

Third Restatenent, and the Reinstatenent of Liability Wthout

Fault, 70 Brook. L. Rev. 889 (2005); Janmes A. Henderson, Jr. &

Aaron D. Twerski, A Fictional Tale of Unintended Consequences: A

Response to Professor Wertheiner, 70 Brook. L. Rev. 939 (2005);

WIlliam E. Westerbeke, The Sources of Controversy in the New
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Restatenment of Products Liability: Strict Liability Versus

Products Liability, 8 Kan. J.L. & Pub. Pol'y 1 (1998-1999).

62 Unlike the orientation of 8 402A, which arose out of a
concern for the protection of consuners, the orientation of
Restatenent (Third) reportedly enphasizes the protection of
manuf act urers. One authority observes the elimnation of the
consuner contenplation test "from the products liability
equation is highly significant, and synbolic of the orientation
of the Third Restatenent towards protecting manufacturers.”
Wert hei ner, supra, at 927.

163 Some jurisdictions that have adopted the Restatenent
(Third) are now back-tracking. The current judicial trend
appears to be a return to the pro-consuner policies of origin
and reinstating strict products liability under 8 402A. See id.
at 893.

64 1In advocating for this policy change, the concurrence

in this case and the concurrence in Horst v. Deere & Co.

(rel eased today)? eschew the role of an appellate court.
| nstead, they appear to act like |egislators, advancing a policy
initiative which they favor. Typically, it is the role of the
| egislature to identify and enact policy initiatives. Appellate
courts, on the other hand, play a nore restrained role.

165 Courts decide cases and controversies. A court
depends upon the parties to identify and raise issues and to
advocate for a position. After considering the parties' briefs

and argunents, the court renders a deci sion.

22009 W 75,  Ws. 2d __, _ Nw2d __.

4
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66 By contrast, the concurrence here would toss stare
decisis to the w nd. It would overrule or otherwi se nodify
scores of cases which refer to or apply 8 402A as the test for
products liability. These cases would no |onger be guides and
precedent for litigants and the courts. Forty-two years of
judicial analysis should not be thrown down the tubes w thout

the benefit of briefing or argunent by the parties.?

See, for exanple:

e Tatera v. FMC Corp., 2009 W App 80, _ Ws. 2d _,
N.W2d __ (publication decision pending);

e Haase . Badger Mning Corp., 2004 W 97, 274
Ws. 2d 143, 682 N.W2d 389;

e Geen v. Smth & Nephew AHP, Inc., 2001 W 109, 245
Ws. 2d 772, 629 N.W2d 727;

e Insolia v. Philip Mrris, Inc., 216 F.3d 596 (7th Gr.
2000) (applying Wsconsin | aw);

e Morden v. Continental AG 2000 W 51, 235 Ws. 2d 325,
611 N.W2d 659;

e Sharp ex rel. Gordon v. Case Corp., 227 Ws. 2d 1, 595
N. W2d 380 (1999);

e Bittner v. Anerican Honda Mtor Co., Inc., 194 Ws. 2d
122, 533 N W2d 476 (1995);

e Westphal v. E. I. du Pont de Nenmours & Co., Inc., 192
Ws. 2d 347, 531 NW2d 386 (Ct. App. 1995);

 Sedbrook v. Zimmerman Design Goup, Ltd., 190 Ws. 2d 14,
526 N.W2d 758 (Ct. App. 1994);

e Estate of Cook v. Gan-Aire, Inc., 182 Ws. 2d 330, 513
N.W2d 652 (Ct. App. 1994);

* Rogers v. AAA Wre Prods., Inc., 182 Ws. 2d 263, 513
N.W2d 643 (Ct. App. 1994);

e Beacon Bowl, Inc. v. Wsconsin Elec. Power Co., 176 Ws.
2d 740, 501 N.wW2d 788 (1993);

5
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d assey v. Continental Ins. Co., 176 Ws. 2d 587, 500
N. W2d 295 (1993);

Northridge Co. v. WR Gace and Co., 162 Ws. 2d 918,
471 N'W2d 179 (1991);

Kol pin v. Pioneer Power & Light Co., Inc., 162 Ws. 2d 1,
469 N.W2d 595 (1991),;

Nel son v. Nelson Hardware, Inc., 160 Ws. 2d 689, 467
N. W2d 518 (1991);

Rolph v. EBI Cos., 159 Ws. 2d 518, 464 N W2d 667
(1991);

Kenmp v. Mller, 154 Ws. 2d 538, 453 N W2d 872 (1990);

Estate of Schilling v. Blount, Inc., 152 Ws. 2d 608, 449
N.W2d 56 (Ct. App. 1989);

Tony Spychalla Farns, Inc. v. Hopkins Agr. Chem cal Co.,
151 Ws. 2d 431, 444 NW2d 743 (C. App. 1989);

St. Care Hosp. of Minroe v. Schmdt, Garden, Erickson,
Inc., 148 Ws. 2d 750, 437 NW2d 228 (C. App. 1989);

OBrien v. Medtronic, Inc., 149 Ws. 2d 615, 439 N W2d
151 (C. App. 1989);

Mul hern v. Qutboard Marine Corp., 146 Ws. 2d 604, 432
N.W2d 130 (Ct. App. 1988);

Giffin v. MIller, No. 1986AP1562, unpublished slip op.
(Ws. . App. Cct. 1, 1987);

Van's Realty & Const. of Appleton, Inc. v. Blount Heating
and Air Conditioning, Inc., No. 1985AP1812, unpublished
slip op. (Ws. . App. Cct. 7, 1986);

Clarke v. Flad & Assocs., No. 1984AP780, unpublished slip
op. (Ws. C. App. Jan. 27, 1988);

Gonzalez v. City of Franklin, 128 Ws. 2d 485, 383 N W2d
907 (Ct. App. 1986);

Sumi cht v. Toyota Modtor Sales, U S A, Inc., 121 Ws. 2d
338, 360 N.W2d 2 (1984);

Collins v. Eli Lilly Co., 116 Ws. 2d 166, 342 N.wW2d 37
(1984) ;

Burrows v. Follett and Leach, Inc., 115 Ws. 2d 272, 340
N. W2d 485 (1983);
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Gese v. Mntgonery Ward, Inc., 111 Ws. 2d 392, 331
N. W2d 585 (1983);

Krueger v. Tappan Co., 104 Ws. 2d 199, 311 N.wW2d 219
(Ct. App. 1981);

Wangen V. Ford Mdtor Corp., 97 Ws. 2d 260, 294
N. W2d 437 (1980);

Shawer v. Roberts Corp., 90 Ws. 2d 672, 280 N W2d 226
(1979);

Priske v. General Mdtors Corp., 89 Ws. 2d 642, 279
N. W2d 227 (1979);

Black v. Ceneral Elec. Co., 89 Ws. 2d 195, 278 N w2d
224 (Ct. App. 1979);

Ransone v. Wsconsin Elec. Power Co., 87 Ws. 2d 605, 275
N.W2d 641 (1979);

Kozl owski v. John E. Smth's Sons Co., 87 Ws. 2d 882,
275 NW2d 915 (1979);

Keller v. Wlles Dept. Store of Racine, 88 Ws. 2d 24,
276 NW2d 319 (C. App. 1979);

Austin v. Ford Motor Co., 86 Ws. 2d 628, 273 N.w2d 233
(1979);

Fonder v. AAA Mbile Honmes, Inc., 80 Ws. 2d 3, 257
N.W2d 841 (1977);

Hel dt v. Ni cholson Mg. Co., 72 Ws. 2d 110, 240 N W2d
154 (1976),;

Howes v. Deere & Co., 71 Ws. 2d 268, 238 N wW2d 76
1976) ;

Barter v. General WMtors Corp., 70 Ws. 2d 796, 235
N. W2d 523 (1975);

Geiten v. LaDow, 70 Ws. 2d 589, 235 NW2d 677 (1975);

Vincer v. Esther Wllians Al -A um num Sw nm ng Pool Co.,
69 Ws. 2d 326, 230 NNW2d 794 (1975);

Schuh v. Fox R ver Tractor Co., 63 Ws. 2d 728, 218
N.W2d 279 (1974),;

Cty of Franklin v. Badger Ford Truck Sales Inc., 58
Ws. 2d 641, 207 N.W2d 866 (1973);
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167 As is, Justice Prosser's concurrence in this case and
Justice Gablenman's concurrence in Horst |eave Wsconsin | aw

unsettl ed. Does Green remain Wsconsin | aw? How are circuit

courts and practitioners to grapple with the significance of the
fact that in both this case and in Horst, an equal nunber of

justices have voted to change Wsconsin |law as have voted to

uphold it?

168 | am uncertain whether the Restatenent (Third) should
be adopted. What | am certain of, however, is that rather than
pushing a predeterm ned agenda, | would wait until the issue is

raised by a party, and briefed and argued before this court.
169 For the reasons discussed above, |  respectfully

concur.

170 | am authorized to state that Chief Justice SH RLEY S.

ABRAHANMSON j oi ns this concurrence.

e Schnabl v. Ford Mtor Co., 54 Ws. 2d 345, 195 N. W2d 602
(1972);

e Netzel v. State Sand & Gravel Co., 51 Ws. 2d 1, 186
N.W2d 258 (1971);

e Dippel v. Sciano, 37 Ws. 2d 443, 155 N.W2d 55 (1967)
(adopting the Restatenent (Second) 8§ 402A and strict
products liability).
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171 N PATRI CK CROCKS, J. (concurring). | join the lead
opinion, but I wite separately in response to Justice Prosser's
concurrence. Justice Prosser would have this court "acknow edge
that the |aw has evol ved and adopt Restatenent (Third) of Torts:
Products Liability 8 2(b) to analyze products liability clains
all eging defective design.” Justice Prosser's concurrence,
1110.

172 1 enphasize that the parties in this case did not
invite the court to adopt 8 2(b) of the Restatenent (Third).
The briefing and argunents to the court of appeals and this
court in this case did not address the inplications of adopting
t hat approach. As the brief of defendants-respondents noted,
"In short, the Restatement (Third) of Torts was not briefed,
di scussed, or even nentioned by any party prior to the Court of
Appeal s' sua sponte discussion of it." Before this court, the
parties vigorously disputed whether the court of appeals, in
referring to 8 2(b) in its ruling, had "essentially adopted" the
provi sion and based its ruling on it, but no party advocated for
its adoption.

173 Because any consideration of such a fundanental change
in Wsconsin |law should not be done without a full and thorough
briefing followed by oral argunents before this court, | believe
we should decline to reach beyond the controversy the parties
ask us to resolve to consider adopting an approach that no party
has asked us to adopt. The parties in this case argued that
this case could be resolved on the basis of existing Wsconsin

law, and we have done so. We should address the question of
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adopting Restatenent (Third) 8§ 2(b) when a case arises in which
one of the parties asks us to do so and not before. W need
briefing and oral argunents before deciding to make a sea change
in Wsconsin |aw—ene that could result in throwing out forty-

two years of precedent beginning with D ppel v. Sciano, 37 Ws.

2d 443, 155 N.W2d 55 (1967).

174 1 therefore respectfully concur.

175 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice ANN WALSH BRADLEY join this concurrence.
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176 DAVID T. PROSSER, J. (concurring). This review
i nvol ves defective desi gn cl ai ns agai nst manuf act ur er
def endant s. VWile | agree with the lead opinion's decision to
affirm the dismssal of these clains, | wite separately to
defend the nerits of Restatenent (Third) of Torts: Products
Liability 8 2(b) (1998). The | ead opinion chastises the court
of appeals for citing Restatement (Third), see lead op., 1139-
42, and it tries to put as nuch distance between Restatenent
(Third) and Wsconsin products liability |aw as possible, see,
e.g., lead op., 1917-18, 39-45. The purpose behind this
criticismof Restatenent (Third) is evident in Justice Bradley's
concurring opinion. Justice Bradley does not want to consider
Restatenment (Third); she wishes to bury it.

77 In 2001 former Justice Diane S. Sykes wote that
Wsconsin was "seriously out of step with product liability |aw
as it has evolved since this court adopted Restatenent (Second)

of Torts 8 402A [(1965)] in D ppel v. Sciano, 37 Ws. 2d 443,

155 NNW2d 55 (1967)." Geen v. Smth & Nephew AHP, Inc., 2001

W 109, 91122, 245 Ws. 2d 772, 629 N W2d 727 (Sykes, J.,
di ssenting). Some nenbers of this court would like to address
this disparity. Nonet hel ess, the issue mght not have conme up
in this case had Justice Bradley not been so determned to
di scredit Restatenent (Third) in her witings.

78 The truth is, however, that the justification provided

by the lead opinion for dismssing the plaintiff's defective
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design claimis strikingly simlar to the analysis that would be
enpl oyed under Restatenment (Third).

179 To illustrate, the lead opinion reasons that a claim
for defective design cannot be nmamintained against t he
manufacturers of white |ead carbonate pignment "where the
presence of lead is the alleged defect in design, and its very
presence is a characteristic of the product itself."” Lead op.
12. Specifically, the opinion states, "Wthout |ead, there can
be no white |I|ead carbonate pignent."” Id. Simlarly,
Restatenent (Third) 8 2(b) would not inpose liability against
t he pignent manufacturers for defective design because it would
be inpossible for them to design white |ead carbonate pignent
w thout using lead, see id., and therefore, the plaintiff would
be unable to submt evidence of a reasonable alternative design
that, if adopted, would reduce or elinmnate white |ead carbonate
pigment's potential dangers, see Restatenent (Third) of Torts:
Products Liability 8 2. Although claimng not to "require that
a plaintiff affirmatively prove . . . that an alternative design
is comercially viable,™ see lead op., 945, the rationale
enployed by the lead opinion is ultimtely tantanount to a
conclusion that the plaintiff's claim nust fail because he
cannot establish a reasonable alternative design for white |ead
car bonat e pi gnent.

180 Despite the simlarity of analysis, the |ead opinion
declares that "[t]o the extent that the court of appeals relied

on a r easonabl e alternative desi gn requi r enent [ under
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Restatement (Third)], the court's analysis was msguided." 1d.,
142.

81 The distinction between the analysis the |ead opinion
di sparages and the analysis the lead opinion enploys is too
met aphysical to justify continuing disavowal of Restatenent
(Third) of Torts: Products Liability § 2(b). | nstead of
denigrating Restatenment (Third), | would adopt § 2(b) of
Restatement (Third) for analyzing defective design clains! and
put Wsconsin back in step with the evolution of products

liability |aw. ?

1 Justice Bradley asserts that adopting Restatement (Third)
of Torts: Products Liability 8§ 2(b) for analyzing defective
design clainms would require that this <court "overrule or

otherwise nodify scores of cases." Justice Bradley's
concurrence, 966; Horst v. Deere & Co., 2009 W 75, 9133,
Ws. 2d _, _ NW2d __ (Bradley, J., dissenting). The cases
cited by Justice Bradley do not support her assertion. See
Justice Bradley's concurrence, 966 n.3; see also Horst,

Ws. 2d _, 1133 n.2 (Bradley, J., dissenting).

Most notably, all but six of the cases cited by Justice
Bradl ey were decided before Restatement (Third) was published in
1998. See Justice Bradley's concurrence, 9166 n.3; see also
Horst, _  Ws. 2d _, 9133 n.2 (Bradley, J., dissenting).
Therefore, there is no reason why this court would need to reach
back to the cases decided before Restatenent (Third) and
overrule or otherwi se nmodify their hol dings. Moreover, a | arge
portion of the pre-Restatenent (Third) cases cited by Justice
Bradley do not nention Restatenment (Second) or involve clains
for defective design and would not be disturbed by the adoption
of 8 2(b) of Restatenment (Third) for defective design clains.
See Horst, _ Ws. 2d __, 9104 n.9 (Gableman, J., concurring).

2 Although the parties in this case did not rely upon
Restatenment (Third) to support their argunments, that did not
prevent the lead opinion from seizing the opportunity to
discredit Restatement (Third) and create roadblocks to its
eventual adoption in Wsconsin. |f Restatenment (Third) is not
relevant to this dispute, then the |ead opinion should not use
Si x paragraphs addressing its substance. See |ead op., Y939-45.

3
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I

82 Restatenent (Second) of Torts was pronul gated by the
American Law Institute (ALI) in 1965. Section 402A, entitled
"Special Liability of Seller of Product for Physical Harm to
User or Consuner,"” was actually approved in 1964.

183 Section 402A was one of the nost inportant and
vi sionary sections of Restatenment (Second). WIlliam L. Prosser
(1898-1972), the preem nent scholar in American tort |aw who
served as sole Reporter for nost of the work on Restatenent
(Second), inspired and helped codify this strict liability
section.

184 Section 402A reads as foll ows:

(1) One who sells any product in a defective
condition unreasonably dangerous to the user or
consuner or to his property is subject to liability
for physical harm thereby caused to the ultinate user
or consuner, or to his property, if

(a) the seller is engaged in the business
of selling such a product, and

It should be noted that Restatenent (Third) 8 2(b) was
di scussed in sonme detail by the court of appeals when it decided
this case. See Godoy v. E.I. du Pont de Nenmours & Co., 2007 W
App 239, 18, 306 Ws. 2d 226, 743 N W2d 159. Al'so, in their
reply brief, the plaintiffs advanced Restatenent (Third) as an
alternative grounds for recovery in Horst, a case argued only a
few nonths after the present case, and Restatenent (Third) was
di scussed by an amcus brief in that case as well. See Horst,
__ Ws. 2d __, 1102 n.8 (Gableman, J., concurring) (quoting the
plaintiffs' reply brief). Finally, Restatenent (Third) 8§ 2(b)
was briefed fully in a previous appeal to this court. See G een
V. Smith & Nephew AHP, Inc., 2001 W 109, 245 Ws. 2d 772, 629
N. W 2d 727.
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(b) it is expected to and does reach the
user or consunmer wthout substantial change in the
condition in which it is sold.

(2) The rule stated in Subsection (1) applies
al t hough

(a) the seller has exercised all possible
care in the preparation and sale of his product, and

(b) the user or consuner has not bought the
product from or entered into any contractual relation
with the seller.

185 At the time that Section 402A was witten and adopt ed,
the law on products liability was |argely undevel oped. For

instance, the third edition of Prosser's Handbook of the Law of

Torts, published in 1964, contained no chapter on products
liability, and only a brief section on "Sellers of Chattels:
Strict Liability." See id. at 672-85.

86 The principal concern with Section 402A today is that
it is outdated and no longer reflects the conplexities that have
devel oped in products liability | aw over the past 45 years.

I

187 In 1997, the ALl adopted Restatenent (Third) of Torts:
Products Liability. This limted, Iong-awaited undertaking
represented "an al nost t ot al over haul of Rest at enent
(Second)['s]" products liability |aw Restatenment (Third) of
Torts: Products Liability at 3. The new Restatenent split
products liability into three distinct categories: manufacturing
defects, design defects, and defects based on failure to warn
See id, § 2. Each functional category now carries its own

separate standard of liability. See id.
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188 Sections 1 and 2 of Restatenment (Third) of Torts:

Products Liability read as foll ows:

8§ 1. Liability of Comercial Seller or Distributor
for Harm Caused by Defective Products

One engaged in the business of selling or
ot herw se di stributing products who sells or

distributes a defective product IS subject to
liability for harm to persons or property caused by
t he defect.

§ 2. Categories of Product Defect

A product is defective when, at the tine of sale
or distribution, it contains a manufacturing defect,
is defective in design, or is defective because of
i nadequate instructions or warnings. A product:

(a) contains a nmanufacturing defect when the
product departs from its intended design even though
all possible care was exercised in the preparation and
mar keti ng of the product;

(b) is defective in design when the foreseeable
risks of harm posed by the product could have been
reduced or avoided by the adoption of a reasonable
alternative design by the seller or other distributor,
or a predecessor in the commercial chain of
distribution, and the omssion of the alternative
desi gn renders the product not reasonably safe;

(c) is def ective because of i nadequat e
instructions or warnings when the foreseeable risks of
harm posed by the product could have been reduced or
avoi ded by the provision of reasonable instructions or
warnings by the seller or other distributor, or a
predecessor in the comercial chain of distribution,
and the omssion of the instructions or warnings
renders the product not reasonably safe.

89 The introduction to Restatenment (Third) describes what

necessi tated such whol esal e revi sion:

In 1964 The Anerican Law Institute adopted 8§ 402A as
part of the Restatenent Second of Torts . . . . The
major thrust of 8§ 402A was to elimnate privity so

6
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that a user or consumer, wthout having to establish
negl i gence, coul d bring an action agai nst a
manuf acturer, as well as against any other nenber of a
distributive chain that had sold a product containing

a manufacturing defect. Section 402A had little to
say about liability for design defects or for products
sold with inadequate warnings. In the early 1960s

these areas of litigation were in their infancy.

In restating the law of products liability nore
than a quarter of a century later, the [ALI] had
before it thousands of judicial decisions that had
fine-tuned the law of products liability in a manner
hardly imagi nabl e when Restatenent Second was written.
| ssues that had not occurred to those nenbers invol ved
in drafting Restatenent Second had becone points of
serious contention and debate in the courts. What
should be the governing standard for design and
warning liability?

Id. at 3 (enphasis added); see also Victor E. Schwartz, The Role

of the Restatenent in the Tort Reform Movenent: The Restatenent,

Third, Torts: Products Liability: A Mdel of Fairness and

Bal ance, 10 Kan. J.L. & Pub. Pol'y 41, 42 (2000) ("Restatenent
(Second)'s Section 402[A] shed no light on what should be the

| egal standard for defect of design. None of the cases cited in

support of 8 402[A] discussed design liability. All  of the
cases concerned products that were m smanufactured.") (enphasis
added) .

190 As defective design clains becane nore prevalent in
the late 1960s and the early 1970s, the ALI cane to realize

"that 8§ 402A, created to deal with liability for manufacturing

defects, could not appropriately be applied to cases of design

defects.” Restatenent (Third) of Torts: Products Liability § 1

cnt. a. (enphasis added). This is because the consuner
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contenplation test,® the test utilized by Restatement (Second)
8§ 402A, mekes little or no sense in the context of defective
design cl ai ms. *

191 First, the test 1is anorphous and defies precise
definition when used in a products liability case. See W Page

Keeton, Prosser & Keeton on Torts 8§ 99, at 699 (5th ed. 1984)

("The test can be utilized to explain nost any result that a
court or jury chooses to reach. The application of such a vague
concept does not provide nuch guidance for a jury.").

192 Second, consuner expectations regarding how a product
should be designed are "nore difficult to discern than in the
case of a manufacturing defect."” Restatenment (Third) of Torts:
Products Liability 8 2 cnt. a. In fact, it is hard to inmagine
that ordinary consumers have any expectations regarding "the
techni cal design characteristics of a product” other than the
nost basic expectation that the product be designed to work and

to work safely. See Mary J. Davis, Design Defect Liability: In

Search of a Standard of Responsibility, 39 Wayne L. Rev. 1217,

1236-37 (1993).
193 Third, applying the consuner contenplation test to

defective design clains runs the risk of |abeling entire product

3 Specifically, the consumer contenplation test asks whet her
the product in question, when it left the manufacturer, was in a
condition not contenplated by the ordinary consuner, Restatenent
(Second) of Torts 8 402A cnt. g. (1965), and whether the product
was "dangerous to an extent beyond that which would be
contenpl ated by the ordinary consuner," id. at cnt. i.

“* A simlar argument can be nmade for failure to warn clai ns.

8
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lines defective wthout ever considering the utility the

products create for society. See Keeton, supra, 8§ 99, at 698-99

("This test can result in the identification of products as
bei ng defectively dangerous that are clearly not, as when a new
drug is a great boon to humanity but a few are victimzed by a
side effect or adverse reaction that was an unknowable risk[.]")
(footnote and citation omtted). Because a finding of liability
for defective design has grave repercussions for the product at
i ssue, courts should be required to consider not only the risks
associated wth the product but also the benefits. See

Restatenent (Third) of Torts: Products Liability 8 2 cnt. a.

("Some sort of independent assessnent of advantages and
di sadvantages, to which sonme attach the |label ‘'risk-utility
bal ancing,' 1is necessary [to determne whether a product is

defectively designed].").

194 The lead opinion's willingness to close the door on
Restatenent (Third) of Torts: Products Liability 8 2(b) evinces
a belief that there is no rmeaningful di fference anong
manufacturing defects, design defects, and failure to warn
def ect s—+ hat one standard of liability fits all t hree
cat egori es.

195 Most of the country has decided otherw se. W sconsin
is now one of only six states that clings to the consuner
contenplation test as the exclusive test for analyzing defective

design claims.®

® Alaska: Caterpillar Tractor Co. v. Beck, 593 P.2d 871, 878
(1979).
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1]

196 By separating the standards of liability for
manufacturing defects, design defects, and failure to warn
defects, Restatement (Third) 8 2 offers significant inprovenents
in products liability | aw.

197 Restatenment (Third) 8 2(b) renoves the focus of the
inquiry in defective design cases from the ordinary consuner's
expectations and shifts it to asking whether the product's

desi gn was reasonable. See id., 8 2 cmt. d.

Whereas a manufacturing defect consists of a product
unit's failure to neet the manufacturer's design
specifications, a product asserted to have a defective
design neets the manufacturer's design specifications
but raises the question whether the specifications

Arkansas: Boerner v. Brown & WIIianson Tobacco Corp., 260
F.3d 837, 846 (8th Cr. 2001); French v. Gove Mg. Co., 656
F.2d 295, 298 (8th Gr. 1981).

Hawai i : Tabieros v. Cark Equip. Co., 944 P.2d 1279, 1310-
11 (1997); Ontai v. Straub dinic & Hosp. Inc., 659 P.2d 734
739 (1983).

Nebraska: Kudl acek v. Fiat, 509 N.W2d 603, 610 (1994).

Okl ahoma: Bishop v. Takata Corp., 12 P.3d 459, 461 (2000);
Lee v. Vol kswagen of Am, Inc., 688 P.2d 1283, 1285 (1984).

Justice Bradley's concurrence cites Pr of essor Ell en
Wertheinmer's comrentary in The Biter Bit: Unknowable Dangers,
the Third Restatenent, and the Reinstatenent of Liability
Wthout Fault, 70 Brook L. Rev. 889, 893 (2005), for the claim
that "[s]onme jurisdictions that have adopted the Restatenent

(Third) are now back-tracking."” Justice Bradley's concurrence
163. However, a close | ook at Professor Wertheinmer's assertion
shows virtually no enpirical support for the statenent. See

Wert hei mer, supra, at 934-37. Wthout citation to courts that
have actually retreated from their previous adoption of
Restatenment (Third), Justice Bradley's reliance on Professor
Wertheimer's assertion i s unpersuasive.

10
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t hensel ves create unreasonable risks. Answering that
question requires reference to a standard outside the
speci fications.

Such a change in focus dimnishes the likelihood that "strict
liability wll becone absolute liability." Green, 245
Ws. 2d 772, 1132 (Sykes, J., dissenting) ("[We must have sone
principled standards by which to evaluate product defectiveness
in design . . . defect cases . . . . Eval uati ng
design . . . defectiveness solely by reference to consuner
expectations conmes close to inposing absolute liability.").

198 Restatenent (Third)'s risk-utility balancing approach
flows from the prem se that risks nust be foreseeable in order
for the manufacturer to protect against them See Rest at enent
(Third) of Torts: Products Liability § 2(b) (stating that a

product "is defective in design when the foreseeable risks of

harnt' coul d have been reduced or elimnated by the adoption of a

reasonable alternative design) (enphasis added). Hol di ng
manufacturers liable for defective design based on "the
foreseeable risks of harm posed by the product” pronotes

efficient investnent in product safety and avoids the risk of

recklessly elimnating entire product lines as a result of a
hi dden or undi scoverabl e design ri sk. ld., 8 2 cmt. a. ("Most
courts agree that, for the liability system to be fair and

efficient, the balancing of risks and benefits in judging
product design and marketing nust be done in light of the
knowl edge of risks and risk-avoidance techniques reasonably

attainable at the time of distribution.").

11



No. 2006AP2670. dtp

199 The fact that, under Restatenent (Third) § 2(b), "a
product is defective in design if the foreseeable risks of harm
could have been reduced by a reasonable alternative design is
based on the commonsense notion that liability for harm caused
by product designs should attach only when harm is reasonably
preventable.” 1d., 8 2 cnt. f.

|V

7100 Despite the lead opinion's suggestion to the contrary,
Restatenent (Third) is not unfriendly to and does not inpose
unr easonabl e burdens upon plaintiffs making products liability
clains. See lead op., 1Y42-43, 45. It is true that to recover
for defective design under Restatenent (Third), nost plaintiffs
are required to submt evi dence establishing that t he
manuf acturer could have adopted a reasonable alternative design
and that adopting the alternative design would have reduced or
elimnated the harm posed by the product. See Rest at enent
(Third) of Torts: Products Liability 8 2(b) & cnt. f. However ,
the reasonable alternative design requirement is not as
significant a barrier to recovery as the |ead opinion suggests.
See lead op., 142-43, 45.

1101 One of the lead opinion's primary gripes with the
reasonabl e alternative design elenment under Restatenent (Third)
is that it will require an expensive "battle of the experts over
conpeting product designs.” Id., 9145. Al t hough a conpl ex
products liability case may result in a "battle of the experts,”
this is not likely to be caused by the plaintiff having to

submt sufficient evidence of a reasonable alternative design.

12
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Much of this evidence, where it exists, can be obtained through
di scovery. Even if Wsconsin did not adopt Restatenent (Third)
8§ 2(b) and incorporate its reasonable alternative design
requi renent into our defective design jurisprudence, a "battle
of the experts” would likely remain the normin conplex products
liability litigation.

1102 In sonme defective design cases, however, expert
testinmony would not be necessary, even if the plaintiff were
required to present evidence of a reasonable alternative design.
In particular, "[c]ases arise in which the feasibility of a
reasonabl e alternative design is obvious and understandable to
| aypersons and therefore expert testinobny is unnecessary to
support a finding that the product should have been designed
differently and nore safely.” Restatenent (Third) of Torts:

Products Liability § 2 cnt. f.©

® Comment f. to Restatement (Third) § 2 continues with the
fol | ow ng:

For exanple, when a manufacturer sells a soft stuffed
toy wth hard plastic buttons that are easily
renmovable and likely to choke and suffocate a snal
child who foreseeably attenpts to swallow them the
plaintiff should be able to reach the trier of fact
with a claimthat buttons on such a toy should be an
integral part of the toy's fabric itself (or otherw se
be [ir]Jrenmovable by an infant) wthout hiring an
expert to denonstrate t he feasibility of an
alternative safer design. Furthernore, other products
al ready available on the market nmay serve the same or
very simlar function at |ower risk and at conparable
cost. Such products nmy serve as reasonable
alternatives to the product in question.

13
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1103 Furthernore, t he act ual bur den of presenting
sufficient evidence of a reasonable alternative design would
require only that the plaintiff establish "the availability of a
technologically feasible and practical alternative design that
woul d have reduced or prevented the plaintiff's harm™ Id.
Thus, for plaintiffs who do need the assistance of expert
testinmony, there would be no requirenent that an expert
undertake the expensive and tinme-consum ng burden of producing a
nodel of the proposed reasonable alternative design. 1d.

104 In addition, Restatenent (Third) does not require
proof of a reasonable alternative design in all defective design
cases. Specifically, conmment e. to Restatement (Third) § 2
| eaves open the possibility that, absent a reasonable
alternative design, courts may hold products to be defectively
designed if the danger posed by the product eclipses its socia
utility. 1d., 8§ 2 cnmt. e.” ("[T]he designs of some products are
so mani festly unreasonable, in that they have |low social utility
and high degree of danger, that liability should attach even
absent proof of a reasonable alternative design."); see also
id., §2 cn. b Furthernore, under Restatement (Third) § 3,
circunstantial evidence nay be sufficient in sonme cases to

support a conclusion that a product was defectively designed

" Comment e. to Restatement (Third) § 2 is sometinmes
referred to as "the "Habush Amendnent” in recognition of ALl
Advi sory Conmi ttee nenber Robert L. Habush from M| waukee. See
Victor E. Schwartz, The Role of the Restatenent in the Tort
Ref orm Mbvenent: The Restatenent, Third, Torts: Pr oduct s
Liability: A Mdel of Fairness and Bal ance, 10 Kan. J.L. & Pub
Pol 'y 41, 45 (2000).

14
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wi thout requiring proof of a reasonable alternative design, if
the product fails to performits intended function. ld., § 3;8

see also id., 8 2 cnt. b. Finally, under Restatenent (Third)

8§ 4, absolute liability is inposed if the product's design is in
vi ol ati on of applicable product safety statutes or regul ations.

105 In sum the |lead opinion's fear of Restatenent (Third)
8§ 2(b) and the reasonable alternative design requirement is
exagger at ed.

V

1106 Under somne ci rcunst ances, plaintiffs may find
Restatenent (Third) nore favorable to their chances of recovery
t han Restatenent (Second). For exanple, manufacturer warnings
can no |longer inoculate the manufacturer fromliability for the
defect as was the case under Restatenent (Second). Id., 8§ 2
cnt. |. ("In general, when a safer design can reasonably be
i npl enented and risks can reasonably be designed out of a
product, adoption of the safer design is required over a warning

that |eaves a significant residuum of such risks."); Janes A

8 Restatement (Third) of Torts: Products Liability § 3
states the foll ow ng:

It may be inferred that the harm sustained by the
plaintiff was caused by a product defect existing at
the tinme of sale or distribution, wthout proof of a
specific defect, when the incident that harned the
plaintiff:

(a) was of a kind that ordinarily occurs as a
result of product defect; and

(b) was not, in the particular case, solely the
result of causes other than product defect existing at
the tinme of sale or distribution.

15
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Hender son, Jr. & Aaron D. Twer ski |, A Fictional Tal e of

Uni nt ended Consequences[:] A Response to Professor Wertheiner,

70 Brook. L. Rev. 939, 946 (2005) ("Several high-profile cases
have taken this position much to the chagrin of manufacturers
who sought to absol ve thenselves fromliability because they had
t hor oughl y war ned agai nst t he dangers."). Simlarly,
Restatenent (Third) does not recognize the "open and obvious
danger"” defense that nanufacturers can use under Restatenent
(Second) to avoid liability for defectively designed products by
maki ng the product's dangerous conditions "open and obvious."
Restatenent (Third) of Torts: Products Liability &8 2 cnt. d.
("The fact that a danger is open and obvious is relevant to the
i ssue of defectiveness, but does not necessarily preclude a
plaintiff from establishing that a reasonable alternative design
shoul d have been adopted that would have reduced or prevented
injury to the plaintiff."); see also Davis, supra, at 1236-37.
Consequently, it is not hard to imgine that some plaintiffs'
products liability clains would be treated nore favorably under
Restatenent (Third) than under Restatenent (Second).
\

1107 The two Reporters for Restatenent (Third) of Torts:
Products Liability were Professors Janmes A Henderson, Jr.
(Cornell Law School) and Aaron D. Twerski (Brooklyn Law School).
See Restatenent (Third) of Torts: Products Liability at XVilI.
In 1998, these distinguished scholars were |auded by Professor
Geoffrey C. Hazard, Jr., then Director of the ALI, who noted

that the ALI's Executive Conmm ttee had designhated them "as joint
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holders of the R Amm Cutter Reporter's Chair, an honor
reserved for [ALI] Reporters whose service is regarded as
especially outstanding.” [|d. at XVi.

108 In 2005, Professors Henderson and Twerski penned an
article answering Professor Ellen Wrtheimer's critique of
Restatenment (Third) of Torts: Products Liability. See Henderson
& Twerski, supra. |In the course of that article, the professors
observed that "Wsconsin has long been the lone star state in
our products liability law, marching to its own, sonetinmes quite
peculiar, drummer." 1d. at 940.

1109 The lead opinion restates Wsconsin's peculiar
position on alleged design defects wthout nustering the
intellectual firepower to defend it. Wsconsin has every right
to stand alone, but it should not do so unless its singular
approach can be supported objectively and defended as sound.

110 In this case, the court should acknow edge that the
| aw has evol ved and adopt Restatenent (Third) of Torts: Products
Liability & 2(b) to analyze products liability clains alleging
defective design. O her features of Restatenent (Third) should
be considered in appropriate cases anot her day.

111 For the reasons stated, | respectfully concur.

112 I am authorized to state that JUSTICE ANNETTE
KI NGSLAND ZI EGLER and JUSTICE M CHAEL J. GABLEMAN join this

concurrence.
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