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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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Wisconsin Science Professionals, AFT Local 3272 
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Local 4848, AFT-Wisconsin, AFT, AFL-CIO, 
 
          Intervenors. 
 
  

 

APPEAL f r om a j udgment  of  t he c i r cui t  cour t  f or  Dane 

Count y,  C.  Wi l l i am Foust ,  Judge.   Affirmed and cause remanded to 

the circuit court. 

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case comes t o us 

on cer t i f i cat i on f r om t he cour t  of  appeal s.   The cer t i f i ed 

quest i ons ar e:    

( 1)  Whet her  cour t s have j ur i sdi ct i on t o r evi ew 
l egi s l at i ve act i on t o det er mi ne i f  t hat  act i on was 
suf f i c i ent  t o amend t he Publ i c Recor ds Law;  and  

( 2)  I f  so,  whet her  t he act i on t aken by t he 
l egi s l at ur e i n r at i f y i ng a col l ect i ve bar gai ni ng 
agr eement  bet ween t he Wi sconsi n St at e Empl oyees Uni on 
( WSEU) 1 and t he St at e of  Wi sconsi n was suf f i c i ent  t o 
amend t he Publ i c Recor ds Law. 2   

¶2 The cour t  of  appeal s posed t hese quest i ons i n or der  t o 

det er mi ne whet her  a pr ovi s i on i n a r at i f i ed col l ect i ve 

                                                 
1 WSEU i s a l abor  or gani zat i on t hat  r epr esent s appr oxi mat el y 

21, 000 empl oyees of  t he St at e of  Wi sconsi n,  i ncl udi ng 5, 000 
Depar t ment  of  Cor r ect i ons empl oyees and 1, 200 par ol e agent s.  

2 When we gr ant  a cer t i f i cat i on,  we acqui r e j ur i sdi ct i on of  
t he ent i r e case,  not  mer el y t he i ssues cer t i f i ed by t he cour t  of  
appeal s.   St at e v.  St oehr ,  134 Wi s.  2d 66,  70,  396 N. W. 2d 177 
( 1986) ;  see al so Wi s.  St at .  § 808. 05( 2)  ( 2005- 06) ;  Wi s.  St at .  
§ ( Rul e)  809. 61 ( 2005- 06) .   Al l  f ur t her  r ef er ences t o t he 
Wi sconsi n St at ut es ar e t o t he 2005- 06 ver si on unl ess ot her wi se 
not ed.    
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bar gai ni ng agr eement ,  Ar t i c l e 2/ 4/ 4,  bet ween t he WSEU and t he 

St at e,  whi ch pur por t ed t o pr ohi bi t  t he di scl osur e t o t he pr ess 

of  t he names of  WSEU- r epr esent ed empl oyees,  modi f i ed t he Publ i c 

Recor ds Law,  Wi s.  St at .  § 19. 31 et  seq.   

¶3 We concl ude t hat  cour t s have j ur i sdi ct i on t o r evi ew 

whet her  t he l egi s l at ur e' s r at i f i cat i on of  a col l ect i ve 

bar gai ni ng agr eement  under  Wi s.  St at .  § 111. 92( 1) ( a) ,  wi t hout  

i nt r oduci ng a compani on bi l l  t o speci f i cal l y amend t he Publ i c 

Recor ds Law,  i s suf f i c i ent  t o ef f ect  a change i n t hat  l aw.   We 

so concl ude because cour t s have j ur i sdi ct i on t o det er mi ne t he 

meani ng of  st at ut es,  her e § 111. 92( 1) ( a) ,  and of  const i t ut i onal  

pr ovi s i ons,  her e Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n 

Const i t ut i on. 3  We al so concl ude t hat  r at i f i cat i on of  t he 

col l ect i ve bar gai ni ng agr eement  was i nsuf f i c i ent  t o amend t he 

Publ i c Recor ds Law because Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve 

bar gai ni ng agr eement  was not  " i nt r oduce[ d]  i n a bi l l  or  

compani on bi l l s"  wi t hi n t he meani ng of  § 111. 92( 1) ( a) ,  as t hat  

meani ng i s dr i ven by t he r equi r ement s of  Ar t i c l e I V,  Sect i on 

17( 2)  of  t he Wi sconsi n Const i t ut i on.   Accor di ngl y,  t he 

r at i f i cat i on of  t he col l ect i ve bar gai ni ng agr eement  di d not  

cr eat e an except i on t o t he Publ i c Recor ds Law.   Addi t i onal l y,  we 

concl ude t hat  Wi s.  St at .  § 111. 93( 3)  does not  suppor t  WSEU' s 

                                                 
3 Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n Const i t ut i on 

st at es:   " No l aw shal l  be enact ed except  by bi l l .   No l aw shal l  
be i n f or ce unt i l  publ i shed. "  
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asser t i on t hat  Ar t i c l e 2/ 4/ 4 super sedes t he di sc l osur e pr ovi s i on 

of  t he Publ i c Recor ds Law,  Wi s.  St at .  § 19. 35( 1) ( a) . 4 

¶4 Fi nal l y,  we af f i r m t he ci r cui t  cour t ' s  appl i cat i on of  

t he bal anci ng t est ,  whi ch i t  appear s t he c i r cui t  cour t  appl i ed 

t o t he WSEU member s as a gr oup because t hat  i s how t he i ssue was 

ar gued t o t he c i r cui t  cour t .   However ,  we do not  deci de what  our  

concl usi on woul d be i f ,  on r emand,  i ndi v i dual  r ecor d subj ect s 

i nt er vene and r equest  t he c i r cui t  cour t  t o appl y t he bal anci ng 

t est  t o t hem,  i ndi v i dual l y.     

I .   BACKGROUND 

¶5 Thi s case consi st s of  t wo act i ons t hat  wer e 

consol i dat ed i n t he c i r cui t  cour t 5 due t o t he i dent i t y of  t he 

l egal  i ssues pr esent ed.   I n t he f i r st  case,  Pat r i ck Mar l ey,  a 

r epor t er  f r om t he Mi l waukee Jour nal  Sent i nel  ( Jour nal  Sent i nel ) ,  

made an open r ecor ds r equest  t o t he Legi s l at i ve Audi t  Bur eau f or  

                                                 
4 The par t i es al so di sput e whet her  t he l anguage of  Ar t i c l e 

2/ 4/ 4,  i f  i t  i s  capabl e of  const i t ut i ng an except i on t o t he 
Publ i c Recor ds Law,  unambi guousl y pr ohi bi t s di scl osur e of  t he 
names i n t hi s case.   I f  i t  i s  ambi guous,  t he newspaper s ar gue 
t hat  ext r i nsi c evi dence shows t hat  i t  was not  i nt ended t o 
pr ohi bi t  t he di scl osur e of  WSEU- r epr esent ed empl oyees'  names 
al one.   The newspaper s f ur t her  ar gue t hat  i f  Ar t i c l e 2/ 4/ 4 i s 
al l owed t o oper at e as an except i on t o t he Publ i c  Recor ds Law,  i t  
wi l l  v i ol at e t hei r  equal  pr ot ect i on and due pr ocess r i ght s.   
Because we concl ude t hat  Ar t i c l e 2/ 4/ 4 i s not  an except i on t o 
t he Publ i c Recor ds Law,  we need not  addr ess t hese ar gument s.   
Wal gr een Co.  v.  Ci t y of  Madi son,  2008 WI  80,  ¶2,  311 Wi s.  2d 
158,  752 N. W. 2d 687 ( not i ng t hat  when r esol ut i on of  one i ssue i s  
di sposi t i ve,  we need not  r each ot her  i ssues r ai sed by t he 
par t i es) ;  Jankee v.  Cl ar k Count y,  2000 WI  64,  ¶105,  235 Wi s.  2d 
700,  612 N. W. 2d 297 ( same) .  

5 The Honor abl e C.  Wi l l i am Foust  of  Dane Count y Ci r cui t  
Cour t  pr esi ded over  t he consol i dat ed act i on.  
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t he names of  st at e empl oyees who had been deact i vat ed f r om t he 

l i s t  of  t hose per mi t t ed t o dr i ve st at e- owned vehi c l es.   The 

Depar t ment  of  Admi ni st r at i on ( DOA)  ul t i mat el y di scl osed some of  

t he r equest ed names,  but  i t  r ef used t o r el ease t he names of  

empl oyees r epr esent ed by WSEU.   The DOA r ef used i n par t  because 

of  Ar t i c l e 2/ 4/ 4 of  t he st at e' s col l ect i ve bar gai ni ng agr eement  

wi t h WSEU.   Ar t i c l e 2/ 4/ 4 pr ovi des i n r el evant  par t :  

Not wi t hst andi ng t he pr ovi s i ons of  [ §§]  19. 31- 19. 36 and 
230. 13 Wi s.  St at s.  and any appl i cabl e Feder al  l aws,  
t he Empl oyer  wi l l  not  r el ease any i nf or mat i on r el at i ng 
t o t he names,  addr esses,  c l assi f i cat i ons,  soci al  
secur i t y number s,  home addr esses or  home t el ephone 
number s of  empl oyees cover ed by t hi s Agr eement  t o 
l abor  uni ons,  l abor  or gani zat i ons,  l ocal  uni ons or  t he 
pr ess except  f or  Counci l  24 and t he l ocal  uni on 
t r easur er  f or  t he pur pose of  l ocal  member shi p l i s t ,  
unl ess r equi r ed t o do so by t he Wi sconsi n Empl oyment  
Rel at i ons Commi ssi on or  a cour t  of  l aw. 6 

I n r esponse t o t he DOA' s wi t hhol di ng of  t he WSEU- r epr esent ed 

empl oyees'  names,  t he Jour nal  Sent i nel  commenced an act i on 

agai nst  t he DOA,  pur suant  t o Wi s.  St at .  § 19. 37( 1) ( a) , 7 seeki ng 

mandamus t o or der  di scl osur e of  t he r equest ed names.  

¶6 I n t he second case,  Gr eg Wal ker ,  an edi t or  f or  t he 

Lakel and Ti mes,  made an open r ecor ds r equest  t o t he Depar t ment  

of  Nat ur al  Resour ces ( DNR)  f or  t he sal ar y i nf or mat i on of  DNR' s 

                                                 
6 Wi sconsi n St at .  §§ 19. 31 t hr ough 19. 36 cont ai n pr ovi s i ons 

of  t he Publ i c Recor ds Law.  

7 Wi sconsi n St at .  § 19. 37( 1) ( a)  pr ovi des i n per t i nent  par t :   
" I f  an aut hor i t y wi t hhol ds a r ecor d or  a par t  of  a r ecor d or  
del ays gr ant i ng access t o a r ecor d or  par t  of  a r ecor d af t er  a 
wr i t t en r equest  f or  di scl osur e i s made,  t he r equest er  may pur sue 
.  .  .  an act i on f or  mandamus aski ng a cour t  t o or der  r el ease of  
t he r ecor d. "  
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empl oyees wor ki ng at  i t s  Rhi nel ander  and Woodr uf f  f aci l i t i es.   

The DNR pr ovi ded t he names and sal ar y i nf or mat i on of  127 of  t he 

r el evant  empl oyees,  but  wi t hhel d t he names of  95 ot her s.   The 

empl oyees whose names wer e wi t hhel d wer e r epr esent ed by t hr ee 

Uni ons,  one of  whi ch was WSEU.   As was t he case i n t he f i r st  

act i on,  t he DNR wi t hhel d t he WSEU- r epr esent ed empl oyees'  names 

pur suant  t o Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve bar gai ni ng 

agr eement .   I n r esponse,  t he Lakel and Ti mes sued t he DNR seeki ng 

mandamus t o compel  di scl osur e pur suant  t o Wi s.  St at .  

§ 19. 37( 1) ( a) .  

¶7 WSEU and ot her  uni ons8 i nt er vened,  wi t h WSEU' s pr i mar y 

basi s f or  i nt er veni ng bei ng t he newspaper s '  chal l enge t o t he 

l egal  ef f ect  of  Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve bar gai ni ng 

agr eement .   Si nce di scl osur e of  t he WSEU- r epr esent ed empl oyees'  

names i n bot h cases depended on t he l egal  ef f ect  of  Ar t i c l e 

2/ 4/ 4,  t he par t i es agr eed t o consol i dat e t he act i ons.    

¶8 Af t er  consol i dat i on,  t he newspaper s and WSEU f i l ed 

cr oss- mot i ons f or  summar y j udgment .   I n r esol v i ng t hese mot i ons,  

t he c i r cui t  cour t  f ocused on t he f ol l owi ng t hr ee i ssues:   ( 1)  

whet her  t he l egi s l at ur e' s r at i f i cat i on of  t he col l ect i ve 

bar gai ni ng agr eement ,  wi t hout  i nt r oduci ng compani on l egi s l at i on,  

amended t he Publ i c Recor ds Law;  ( 2)  i f  not ,  whet her  Wi s.  St at .  

§ 111. 93( 3)  never t hel ess caused Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve 

bar gai ni ng agr eement  t o super sede t he Publ i c Recor ds Law because 

                                                 
8 The ot her  uni ons wer e t he Wi sconsi n Sci ence Pr of essi onal s 

and t he Wi sconsi n Pr of essi onal  Empl oyees Counci l .  
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pr ecl udi ng di scl osur e of  t he names of  empl oyees af f ect ed saf et y 

and t her ef or e was a " condi t i on of  empl oyment " ;  and ( 3)  i f  not ,  

whet her  t he bal anci ng t est  pr ecl uded di scl osur e.  

¶9 The par t i es i ni t i al l y  br i ef ed and ar gued t he f i r st  and 

second i ssues.   On Oct ober  13,  2006,  r el y i ng on t he cour t  of  

appeal s '  deci s i on i n Boar d of  Regent s of  t he Uni ver si t y of  

Wi sconsi n Syst em v.  Wi sconsi n Per sonnel  Commi ssi on,  103 Wi s.  2d 

545,  309 N. W. 2d 366 ( Ct .  App.  1981) ,  t he c i r cui t  cour t  concl uded 

t hat  t he l egi s l at ur e' s r at i f i cat i on of  t he col l ect i ve bar gai ni ng 

agr eement ,  wi t hout  enact i ng compani on l egi s l at i on expr essl y 

amendi ng t he Publ i c Recor ds Law as r equi r ed by Wi s.  St at .  

§ 111. 92( 1) ( a) ,  di d not  cr eat e an except i on t o t he Publ i c 

Recor ds Law.    

¶10 The ci r cui t  cour t  r easoned t hat  r at i f i cat i on of  t he 

col l ect i ve bar gai ni ng agr eement  was i nsuf f i c i ent  t o amend t he 

Publ i c Recor ds Law because t he Joi nt  Commi t t ee on Empl oyment  

Rel at i ons ( JCOER)  di d not  compl y wi t h t he r equi r ement s of  Wi s.  

St at .  § 111. 92( 1) ( a)  t hat  ar e necessar y i n or der  t o amend an 

exi st i ng l aw.   The cour t  not ed t hat  § 111. 92( 1) ( a)  c l ear l y 

r equi r es JCOER t o " i nt r oduce i n a bi l l  or  compani on bi l l s  .  .  .  

t hat  por t i on of  t he t ent at i ve [ col l ect i ve bar gai ni ng]  agr eement  

whi ch r equi r es l egi s l at i ve act i on f or  i mpl ement at i on,  such as 

.  .  .  any pr oposed amendment s,  del et i ons or  addi t i ons t o 

exi st i ng l aw. "   Because JCOER t ook no such act i on,  t he 

l egi s l at ur e di d not  cr eat e an except i on t o t he Publ i c Recor ds 

Law.   
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¶11 Regar di ng t he second i ssue,  t he c i r cui t  cour t  

concl uded t hat  Ar t i c l e 2/ 4/ 4' s pr ohi bi t i on on di scl osur e of  t he 

empl oyees'  names di d not  const i t ut e a " condi t i on of  empl oyment "  

under  Wi s.  St at .  § 111. 93( 3) ;  t her ef or e,  t hat  cont r act ual  

pr ovi s i on di d not  super sede t he di scl osur e r equi r ement  of  t he 

Publ i c Recor ds Law,  Wi s.  St at .  § 19. 35( 1) ( a) .    

¶12 Because t he ci r cui t  cour t  concl uded t hat  r at i f i cat i on 

of  t he col l ect i ve bar gai ni ng agr eement  di d not  cause Ar t i c l e 

2/ 4/ 4 t o become an except i on t o t he Publ i c Recor ds Law,  t he 

par t i es br i ef ed and ar gued appl i cat i on of  t he bal anci ng t est .   

The ci r cui t  cour t  gr ant ed t he newspaper s '  mot i ons f or  summar y 

j udgment .   The ci r cui t  cour t  concl uded t hat  t he publ i c i nt er est s 

f avor i ng di scl osur e set  f or t h i n Wi s.  St at .  § 19. 32( 1)  

out wei ghed any count er vai l i ng publ i c i nt er est s i n pr ecl udi ng 

di scl osur e.   Accor di ngl y,  t he c i r cui t  cour t  i ssued mandamus 

or der i ng di scl osur e of  t he empl oyees'  names. 9 

¶13 The WSEU appeal ed. 10  The cour t  of  appeal s cer t i f i ed 

t he appeal ,  whi ch we accept ed pur suant  t o Wi s.  St at .  

§ 808. 05( 2) . 11  We now af f i r m and r emand t o t he c i r cui t  cour t .  12   

                                                 
9 I n t he c i r cui t  cour t ' s  May 7,  2007 mandamus or der ,  t he 

c i r cui t  cour t  al so awar ded t he pl ai nt i f f s st at ut or y damages,  
at t or ney f ees and cost s t ot al i ng $64, 200 pur suant  t o Wi s.  St at .  
§ 19. 37( 2) .   Thi s awar d i s not  par t  of  t he appeal  bef or e us.  

10 Nei t her  t he DOA,  t he DNR nor  t he ot her  uni ons who 
i nt er vened al ong wi t h WSEU appeal ed t he ci r cui t  cour t ' s  
deci s i on.  
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I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶14 " We r evi ew a summar y j udgment  deci s i on i ndependent l y,  

empl oyi ng t he same met hodol ogy as t he c i r cui t  cour t , "  but  

benef i t t i ng f r om i t s anal ysi s.   Bl unt  v.  Medt r oni c,  I nc. ,  2009 

WI  16,  ¶13,  ___ Wi s.  2d ___,  760 N. W. 2d 396 ( c i t i ng Acui t y v.  

Bagadi a,  2008 WI  62,  ¶12,  310 Wi s.  2d 197,  750 N. W. 2d 817) .   The 

i nt er pr et at i on of  st at ut es and t he Wi sconsi n Const i t ut i on and 

                                                                                                                                                             
11 Wi sconsi n St at .  § 808. 05( 2)  pr ovi des i n r el evant  par t :   

" The supr eme cour t  may t ake j ur i sdi ct i on of  an appeal  or  any 
ot her  pr oceedi ng pendi ng i n t he cour t  of  appeal s  i f :   .  .  .  [ i ] t  
gr ant s di r ect  r evi ew upon cer t i f i cat i on f r om t he cour t  of  
appeal s pr i or  t o t he cour t  of  appeal s hear i ng and deci di ng t he 
mat t er  .  .  .  . "  

12 The pr ocedur al  post ur e of  t hi s case i s wor t h not i ng.   
Her e,  t he newspaper s '  publ i c r ecor ds r equest s wer e deni ed by t he 
r ecor d cust odi ans ( t he DOA and DNR) .   Thi s act i on was commenced 
pur suant  t o Wi s.  St at .  § 19. 37( 1) ( a) .   Under  § 19. 37( 1) ( a) ,  when 
a r ecor d r equest  i s deni ed by t he r ecor d cust odi an,  t he 
r equest er  i s ent i t l ed t o seek j udi c i al  r evi ew by pur sui ng 
mandamus t o or der  di scl osur e of  t he r ecor ds.   I d.   

Wher e a r ecor d r equest  i s gr ant ed——i . e. ,  t he r ecor d 
cust odi an det er mi nes t hat  i t  wi l l  di scl ose t he r ecor d and t he 
per son whose r ecor ds ar e at  i ssue ( t he r ecor d subj ect )  opposes 
r el ease of  t he r ecor ds——t he r ecor d subj ect  pr oceeds under  Wi s.  
St at .  § 19. 356.   Because t he cust odi an r ef used t o di scl ose t he 
r equest ed r ecor ds i n t he case bef or e us,  we do not  i nt er pr et  and 
appl y t he pr ovi s i ons of  § 19. 356.   I nst ead,  because t hi s i s an 
act i on pur sued under  Wi s.  St at .  § 19. 37( 1)  by t he r ecor d 
r equest er s ( t he newspaper s)  whose r equest s wer e deni ed,  j udi c i al  
r evi ew,  and t her ef or e appl i cat i on of  t he bal anci ng t est  by t he 
r evi ewi ng cour t ,  appl i es wi t h r espect  t o ever y r ecor d r equest ed.   
Wi s.  Newspr ess,  I nc.  v.  Sch.  Di st .  of  Sheboygan Fal l s,  199 
Wi s.  2d 769,  780,  546 N. W. 2d 143 ( 1996)  ( not i ng,  i n a case wher e 
a r ecor d r equest  was deni ed by t he r ecor d cust odi an,  t hat  " t he 
bal anci ng t est  must  be appl i ed i n ever y case i n or der  t o 
det er mi ne whet her  a par t i cul ar  r ecor d shoul d be r el eased" ) .  
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t hei r  appl i cat i ons t o undi sput ed f act s pr esent  quest i ons of  l aw 

t hat  we r evi ew i ndependent l y.   Count y of  Dane v.  LI RC,  2009 WI  

9,  ¶14,  315 Wi s.  2d 293,  759 N. W. 2d 571 ( c i t i ng Wat t on v.  

Heger t y,  2008 WI  74,  ¶6,  311 Wi s.  2d 52,  751 N. W. 2d 369;  Mar der  

v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  

286 Wi s.  2d 252,  706 N. W. 2d 110)  ( i nt er pr et i ng and appl y i ng 

st at ut es i ndependent l y of  t he c i r cui t  cour t  and cour t  of  

appeal s) ;  Vi l l age Food & Li quor  Mar t  v.  H&S Pet r ol eum,  I nc. ,  

2002 WI  92,  ¶7,  254 Wi s.  2d 478,  647 N. W. 2d 177 ( c i t i ng St at e v.  

Ci t y of  Oak Cr eek,  2000 WI  9,  ¶18,  232 Wi s.  2d 612,  605 N. W. 2d 

526)  ( i nt er pr et i ng and appl y i ng t he Wi sconsi n Const i t ut i on 

i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s) .   

Fi nal l y,  appl i cat i on of  t he bal anci ng t est  f or  di scl osur e of  

publ i c r ecor ds i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y.   Wi s.  Newspr ess,  I nc.  v.  Sch.  Di s t .  of  Sheboygan 

Fal l s,  199 Wi s.  2d 768,  784,  546 N. W. 2d 143 ( 1996) .  

B.  As Ot her wi se Pr ovi ded by Law 

¶15 Under  t he Publ i c Recor ds Law,  Wi s.  St at .  

§ 19. 35( 1) ( a) ,  " [ e] xcept  as ot her wi se pr ovi ded by l aw,  any 

r equest er  has a r i ght  t o i nspect  any r ecor d. "   ( Emphasi s added. )   

WSEU ar gues t hat  t he l egi s l at ur e' s r at i f i cat i on of  t he 

col l ect i ve bar gai ni ng agr eement  causes Ar t i c l e 2/ 4/ 4' s 

pr ohi bi t i on on t he di scl osur e of  empl oyees'  names t o t he pr ess 

t o become " ot her wi se pr ovi ded by l aw, "  wi t hi n t he meani ng of  

t hat  phr ase i n § 19. 35( 1) ( a)  of  t he Publ i c Recor ds Law.    

¶16 I n r esponse,  t he newspaper s ar gue t hat  t he l egi sl at ur e 

f ai l ed t o compl y wi t h cer t ai n r equi r ement s of  Wi s.  St at .  
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§ 111. 92( 1) ( a)  as par t  of  i t s  r at i f i cat i on of  t he col l ect i ve 

bar gai ni ng agr eement ,  and t hat  t hi s f ai l ur e pr event ed Ar t i c l e 

2/ 4/ 4 f r om becomi ng an except i on t o t he Publ i c  Recor ds Law.   The 

newspaper s asser t  t hat  § 111. 92( 1) ( a)  r equi r es JCOER t o 

" i nt r oduce i n a bi l l  or  compani on bi l l s  .  .  .  t hat  por t i on of  

t he t ent at i ve agr eement  whi ch r equi r es l egi s l at i ve act i on f or  

i mpl ement at i on,  such as .  .  .  any pr oposed amendment s,  del et i ons 

or  addi t i ons t o exi st i ng l aw. "   The ami cus i n suppor t  of  t he 

newspaper s '  posi t i on al so ar gues t hat  t he r at i f i cat i on of  t he 

col l ect i ve bar gai ni ng agr eement  was i nsuf f i c i ent  t o sat i sf y 

Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n Const i t ut i on.   

¶17 The par t i es do not  di sput e t hat  no compani on bi l l s 

wer e i nt r oduced t o amend t he Publ i c Recor ds Law at  t he t i me of  

t he col l ect i ve bar gai ni ng agr eement ' s r at i f i cat i on.   However ,  

WSEU ar gues t hat  Wi s.  St at .  § 111. 92( 1) ( a)  set s f or t h a " r ul e of  

pr oceedi ng, "  compl i ance wi t h whi ch cour t s have no j ur i sdi ct i on 

t o r evi ew,  t her eby pr ecl udi ng j udi c i al  r evi ew of  whet her  a 

compani on bi l l  was r equi r ed.   Al t er nat i vel y,  WSEU ar gues t hat  

even i f  cour t s have j ur i sdi ct i on t o r ev i ew l egi s l at i ve 

compl i ance wi t h § 111. 92( 1) ( a) ,  t he pr ocedur es sur r oundi ng t he 

l egi s l at ur e' s r at i f i cat i on of  t he col l ect i ve bar gai ni ng 

agr eement  wer e suf f i c i ent ,  by t hemsel ves,  t o cause Ar t i c l e 2/ 4/ 4 

of  t hat  agr eement  t o amend t he Publ i c Recor ds Law.    

1.  Cour t  j ur i sdi ct i on t o r evi ew  

¶18 WSEU f i r st  ar gues t hat  we do not  have j ur i sdi ct i on t o 

r evi ew t he l egi s l at ur e' s compl i ance wi t h Wi s.  St at .  

§ 111. 92( 1) ( a)  because i t  set s f or t h a l egi s l at i ve " r ul e of  
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pr oceedi ng. "   Ar t i c l e I V,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on st at es i n per t i nent  par t  t hat  " [ e] ach house may 

det er mi ne t he r ul es of  i t s  own pr oceedi ngs. "   Rul es of  

pr oceedi ng have been def i ned as t hose r ul es havi ng " t o do wi t h 

t he pr ocess t he l egi s l at ur e uses t o pr opose or  pass l egi s l at i on 

or  how i t  det er mi nes t he qual i f i cat i ons of  i t s  member s. "   

Cust odi an of  Recor ds f or  t he LTSB v.  St at e,  2004 WI  65,  ¶30,  272 

Wi s.  2d 208,  680 N. W. 2d 792.   We have i nt er pr et ed Ar t i c l e I V,  

Sect i on 8 t o mean t hat  t he l egi s l at ur e' s compl i ance wi t h r ul es 

of  pr oceedi ng i s excl usi vel y wi t hi n t he pr ovi nce of  t he 

l egi s l at ur e,  because " a l egi s l at i ve f ai l ur e t o f ol l ow [ i t s own]  

pr ocedur al  r ul es i s equi val ent  t o an ad hoc r epeal  of  such 

r ul es,  whi ch t he l egi s l at ur e i s f r ee t o do at  any t i me. "   I d. ,  

¶28.   Accor di ngl y,  cour t s wi l l  not  i nt er meddl e i n pur el y  

i nt er nal  l egi s l at i ve pr oceedi ngs,  even when t he pr oceedi ngs at  

i ssue ar e cont ai ned i n a st at ut e.   St at e ex r el .  La Fol l et t e v.  

St i t t ,  114 Wi s.  2d 358,  364,  338 N. W. 2d 684 ( 1983) .  

¶19 Her e,  we need not  deci de whet her  Wi s.  St at .  

§ 111. 92( 1) ( a)  i s a r ul e of  l egi s l at i ve pr oceedi ng because a 

st at ut e' s t er ms must  be i nt er pr et ed t o compl y wi t h 

const i t ut i onal  di r ect i ves.   Accor di ngl y,  even i f  t he st at ut e 

mi ght  ot her wi se be char act er i zed as a l egi s l at i ve r ul e of  

pr oceedi ng,  we may i nt er pr et  t he st at ut e and appl y i t  t o t he 

l egi s l at i ve act i on t o det er mi ne whet her  t hat  act i on compl i es 

wi t h t he r el evant  const i t ut i onal  mandat es.   Mar bur y v.  Madi son,  

5 U. S.  ( 1 Cr anch)  137 ( 1803) ;  St i t t ,  114 Wi s.  2d at  367;  

McDonal d v.  St at e,  80 Wi s.  407,  411- 12,  50 N. W.  185 ( 1891) .    
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¶20 Ther ef or e,  because bot h Wi s.  St at .  § 111. 92( 1) ( a)  and 

Ar t i c l e I V,  Sect i on 17( 2)  r equi r e t he l egi s l at ur e t o t ake 

addi t i onal  act i ons t o amend exi st i ng l aw or  t o cr eat e new l aw, 13 

and we have j ur i sdi ct i on t o i nt er pr et  t he Wi sconsi n Const i t ut i on 

and t he Wi sconsi n St at ut es,  we have t he aut hor i t y t o eval uat e 

l egi s l at i ve compl i ance wi t h § 111. 92( 1) ( a) .   St i t t ,  114 Wi s.  2d 

at  367.   Accor di ngl y,  we r ej ect  WSEU' s ar gument  i n t hi s r espect ,  

and pr oceed t o det er mi ne whet her  t he l egi s l at ur e compl i ed wi t h 

§ 111. 92( 1) ( a)  i n l i ght  of  t he Wi sconsi n Const i t ut i on. 14 
                                                 

13 I n Boar d of  Regent s of  t he Uni ver si t y of  Wi sconsi n Syst em 
v.  Wi sconsi n Per sonnel  Commi ssi on,  103 Wi s.  2d 545,  309 N. W. 2d 
366 ( Ct .  App.  1981) ,  t he cour t  of  appeal s i nval i dat ed cer t ai n 
pr ovi s i ons of  col l ect i ve bar gai ni ng agr eement s under  Wi s.  St at .  
§ 111. 92( 1) ( a)  because t hose agr eement s wer e not  " accompani ed by 
subsequent l y adopt ed compani on bi l l s  t hat  i n any r espect  
modi f i ed t he conf l i c t i ng pr ovi s i ons of "  t he st at ut es t o whi ch 
t hey wer e addr essed.   I d.  at  557.   That  i s a s i mi l ar  f act  
s i t uat i on t o t he f act s of  t hi s case.   However ,  t he cour t  i n 
Boar d of  Regent s r ai sed t hi s i ssue sua spont e,  and di d not  
consi der  whet her  j udi c i al  r evi ew mi ght  have been f or ecl osed 
because § 111. 92( 1) ( a)  const i t ut ed a r ul e of  pr oceedi ng.   As a 
r esul t ,  t he cour t  al so di d not  consi der  t he const i t ut i onal  
i mpl i cat i ons of  § 111. 92( 1) ( a)  r ai sed her e.   We agr ee wi t h t he 
r esul t  r eached i n Boar d of  Regent s.   However ,  whet her  pr ovi s i ons 
i n a col l ect i ve bar gai ni ng agr eement  amend publ i shed st at ut es 
s i mpl y because t he col l ect i ve bar gai ni ng agr eement  was r at i f i ed 
by t he l egi s l at ur e pr esent s a mor e compl i cat ed quest i on t han 
st at ut or y i nt er pr et at i on of  § 111. 92( 1) ( a) .    

14 Chi ef  Just i ce Abr ahamson' s di ssent  conf l at es r at i f i cat i on 
of  t he col l ect i ve bar gai ni ng agr eement  wi t h l egi s l at i ng t o amend 
an exi st i ng st at ut e.   Chi ef  Just i ce Abr ahamson' s di ssent ,  ¶30.   
Her  anal ysi s mi sses t he mar k.   Al t hough we agr ee wi t h t he Chi ef  
Just i ce t hat  2003 Wi sconsi n Act  319 val i dl y r at i f i ed t he 
col l ect i ve bar gai ni ng agr eement ,  t he r eal  quest i on i s whet her  
t he l egi s l at ur e t ook t he addi t i onal  act i ons r equi r ed by bot h 
Wi s.  St at .  § 111. 92( 1) ( a)  and Ar t i c l e I V,  Sect i on 17( 2)  of  t he 
Wi sconsi n Const i t ut i on t o make Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve 
bar gai ni ng agr eement  a " l aw. "    
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2.  Const i t ut i onal  r equi r ement s 

¶21 We begi n by exami ni ng whet her ,  under  t he r el evant  

const i t ut i onal  pr ovi s i ons,  Ar t i c l e 2/ 4/ 4 i s a " l aw. "   As we have 

pr evi ousl y expl ai ned,  an act  of  t he l egi s l at ur e t hat  i s  not  

aut hor i zed by t he const i t ut i on i s not  a l aw.   St at e ex r el .  

Mar t i n v.  Zi mmer man,  233 Wi s.  16,  21,  288 N. W.  454 ( 1939) .   

Her e,  t he oper at i ve pr ovi s i on of  t he Wi sconsi n Const i t ut i on,  

Ar t i c l e I V,  Sect i on 17( 2) , 15 pr ovi des t hat  " [ n] o l aw shal l  be 

enact ed except  by bi l l "  and t hat  " [ n] o l aw shal l  be i n f or ce 

unt i l  publ i shed. "   Accor di ngl y,  i n or der  f or  t he l egi s l at ur e t o 

cr eat e a l aw,  t he pr oposed l aw must  be enact ed by bi l l  and i t  

al so must  be publ i shed.   Zi mmer man,  233 Wi s.  at  19 ( concl udi ng 

t hat  of f i c i al  publ i cat i on i s a necessar y component  t o cr eat i ng a 

l aw) .    

                                                 
15 The por t i on of  Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n 

Const i t ut i on st at i ng t hat  " [ n] o l aw shal l  be i n f or ce unt i l  
publ i shed"  was cr eat ed i n 1977.   Pr i or  t o 1977,  t he r equi r ement  
t hat  l aws be publ i shed bef or e t hey have f or ce and ef f ect  was 
cont ai ned i n Ar t i c l e VI I ,  Sect i on 21 of  t he Wi sconsi n 
Const i t ut i on,  whi ch has si nce been r epeal ed.   See Ni agar a of  
Wi s.  Paper  Cor p.  v.  DNR,  84 Wi s.  2d 32,  49,  268 N. W. 2d 153 
( 1978)  ( not i ng t hat  Ar t i c l e I V,  Sect i on 17 was " f or mer l y Ar t .  
VI I ,  sec.  21" ) .   Ar t i c l e VI I ,  Sect i on 21 r ead i n per t i nent  par t  
as f ol l ows:   " [ N] o gener al  l aw shal l  be i n f or ce unt i l  
publ i shed. "    

Our  di scussi on r el y i ng on St at e ex r el .  Mar t i n v.  
Zi mmer man,  233 Wi s.  16,  288 N. W.  454 ( 1939) ,  and ot her  pr e- 1977 
case l aw,  r el at es t o Ar t i c l e VI I ,  Sect i on 21.   However ,  because 
t he under l y i ng pur pose of  t he publ i cat i on r equi r ement  i s t he 
same wi t h r espect  t o t he i ssues we consi der  her e,  t hat  case l aw 
appl i es wi t h equal  f or ce t o t he cur r ent  publ i cat i on r equi r ement  
cont ai ned i n Ar t i c l e I V,  Sect i on 17( 2) .  
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 a.  Enact ed by bi l l  

¶22 The f i r st  r equi r ement  of  Ar t i c l e I V,  Sect i on 17( 2)  i s 

t hat  t he mat t er  be enact ed by bi l l .   We addr ess t wo cont ent i ons 

i n t hi s r espect .   Fi r st ,  WSEU ar gues t hat  t he pr ovi s i ons of  

Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve bar gai ni ng agr eement  wer e 

enact ed by bi l l  because a bi l l ,  2003 Senat e Bi l l  565,  was 

i nt r oduced f or  t he pur pose of  r at i f y i ng t he col l ect i ve 

bar gai ni ng agr eement .   Upon passage,  Senat e Bi l l  565 became 2003 

Wi sconsi n Act  319,  whi ch was publ i shed on May 28,  2004.   Second,  

Ami cus OSER ar gues t hat  Ar t i c l e 2/ 4/ 4 was i ncor por at ed by 

r ef er ence i nt o a val i dl y enact ed l aw based on t he r at i f y i ng 

bi l l ' s  r ef er ence t o t he col l ect i ve bar gai ni ng agr eement .   I n 

r esponse t o bot h of  t hese cont ent i ons,  t he newspaper s ar gue t hat  

i n or der  t o amend an exi st i ng l aw,  t he t er ms of  Ar t i c l e 2/ 4/ 4 

needed t o be expr essed i n an enact ed bi l l . 16  We addr ess t hese 

ar gument s i n t ur n.  

  i .  2003 Wi sconsi n Act  319 

¶23 Bef or e r at i f i cat i on of  t he col l ect i ve bar gai ni ng 

agr eement ,  JCOER conduct ed a publ i c hear i ng on t he agr eement .   

Af t er  JCOER vot ed t o appr ove t he agr eement ,  JCOER i nt r oduced 

2003 Senat e Bi l l  565,  whi ch was submi t t ed t o t he l egi s l at ur e.   

                                                 
16 The l egi s l at ur e' s own di r ect i ve r equi r es t hat  al l  

" pr oposed amendment s,  del et i ons or  addi t i ons t o exi st i ng l aw"  be 
i ncl uded i n t he r at i f y i ng bi l l .   Boar d of  Regent s,  103 Wi s.  2d 
at  557- 58 ( quot i ng Wi s.  St at .  § 111. 92( 1) ( a) ) .  
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The bi l l  as passed by t he l egi s l at ur e and si gned by t he gover nor  

pr ovi des i n per t i nent  par t :  

The peopl e of  t he st at e of  Wi sconsi n,  r epr esent ed 
i n senat e and assembl y,  do enact  as f ol l ows:  

 Sect i on 1.   Agr eement  r at i f i ed.   The l egi s l at ur e 
r at i f i es t he t ent at i ve agr eement  negot i at ed f or  t he 
2003- 05 bi enni um bet ween t he st at e of  Wi sconsi n,  t he 
of f i ce of  st at e empl oyment  r el at i ons,  and t he 
Wi sconsi n St at e Empl oyees Uni on .  .  . ,  as appr oved by 
t he empl oyees of  t he pr of essi onal  soci al  ser vi ces 
col l ect i ve bar gai ni ng uni t  and appr oved and 
r ecommended by t he j oi nt  commi t t ee on empl oyment  
r el at i ons,  and aut hor i zes t he necessar y expendi t ur e of  
moneys f or  i mpl ement at i on .  .  .  .   The di r ect or  of  t he 
of f i ce of  st at e empl oyment  r el at i ons shal l  f i l e an 
of f i c i al  copy of  t he agr eement ,  cer t i f i ed by t he co-
chai r per sons of  t he j oi nt  commi t t ee on empl oyment  
r el at i ons,  wi t h t he secr et ar y of  st at e.   No f or mal  or  
i nf or mal  agr eement  bet ween t he par t i es t hat  i s  not  a 
par t  of  t he of f i c i al  copy i s deemed t o be appr oved by 
t he l egi s l at ur e under  t hi s act .  

That  2003 Wi sconsi n Act  319 was l at er  publ i shed i s not  i n 

di sput e.   The par t i es f ur t her  agr ee t hat  no ot her  bi l l  r el at i ng 

t o WSEU' s col l ect i ve bar gai ni ng agr eement  was enact ed by t he 

Wi sconsi n Legi s l at ur e.  

¶24 We concl ude t hat  t he mer e enact ment  of  2003 Senat e 

Bi l l  565 and publ i cat i on of  2003 Wi sconsi n Act  319 was not  

suf f i c i ent  t o cause t he pr ovi si ons of  Ar t i c l e 2/ 4/ 4 of  t he 

col l ect i ve bar gai ni ng agr eement  t o become a l aw enact ed by bi l l  

under  Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n Const i t ut i on.   

Nowher e i n 2003 Wi sconsi n Act  319 does any r ef er ence t o t he 

Publ i c Recor ds Law or  Ar t i c l e 2/ 4/ 4 appear .   Not hi ng i n Act  319 

pur por t s t o amend any publ i shed st at ut es.   Act  319 cont ai ns no 

l anguage whi ch mi ght  put  t he c i t i zens of  Wi sconsi n on not i ce 
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t hat  t he Publ i c Recor ds Law i s bei ng amended.   Al t hough t he 

const i t ut i onal l y r equi r ed l anguage,  " The peopl e of  t he st at e of  

Wi sconsi n,  r epr esent ed i n senat e and assembl y,  do enact  as 

f ol l ows: , "  see Wi s.  Const .  ar t .  I V,  § 17( 1) ,  appear s i n Act  319 

i t sel f ,  t hat  l anguage pr ecedes an Act  whi ch pur por t s t o do no 

mor e t han r at i f y t he col l ect i ve bar gai ni ng agr eement  bet ween 

WSEU and t he St at e.   As a r esul t ,  Ar t i c l e 2/ 4/ 4 r emai ns a 

pr ovi s i on cont ai ned i n a cont r act .    

¶25 I f  a r i ght  i s  gi ven t o t he publ i c by st at ut e,  such as 

t he r i ght  t o seek di scl osur e of  publ i c r ecor ds,  t he l egi s l at ur e 

gener al l y may t ake t hat  r i ght  away t hr ough l egi sl at i ve act i on i n 

compl i ance wi t h const i t ut i onal  mandat es.   However ,  s i nce Ar t i c l e 

2/ 4/ 4 of  t he col l ect i ve bar gai ni ng agr eement  was not  enact ed by 

bi l l ,  i t  r emai ns a cont r act ual  pr ovi s i on.   I t  i s  not  " l aw"  under  

Wi s.  St at .  § 19. 35( 1) ( a)  t hat  i s  an except i on t o t he Publ i c 

Recor ds Law.    

  i i .  i ncor por at i on by r ef er ence 

¶26 Ami cus OSER,  ar gui ng i n suppor t  of  WSEU,  ant i ci pat es 

our  concer n wi t h r espect  t o t he const i t ut i onal  r equi r ement  t hat  

l aws be enact ed by bi l l .   I n r esponse,  OSER ar gues t hat  because 

2003 Wi sconsi n Act  319 r ef er ences t he col l ect i ve bar gai ni ng 

agr eement ,  and t he col l ect i ve bar gai ni ng agr eement  cont ai ns 

Ar t i c l e 2/ 4/ 4,  Ar t i c l e 2/ 4/ 4' s pr ohi bi t i on on t he di scl osur e of  

t he empl oyees'  names i s a st at ut or y amendment  i ncor por at ed by 

r ef er ence.    

¶27 We acknowl edge t hat ,  under  cer t ai n c i r cumst ances,  

i ncor por at i on by r ef er ence may be ef f ect i ve t o wor k a change i n 
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t he l aw.   See,  e. g. ,  Geor ge Wi l l i ams Col l ege v.  Vi l l age of  

Wi l l i ams Bay,  242 Wi s.  311,  316,  7 N. W. 2d 891 ( 1943)  ( di scussi ng 

doct r i ne of  " l egi s l at i on by r ef er ence" ) ;  Gi l son Br os.  Co.  v.  

Wor den- Al l en Co. ,  220 Wi s.  347,  352- 53,  265 N. W.  217 ( 1936)  

( not i ng one st at ut e' s necessar i l y  i mpl i ed adopt i on of  l i mi t s 

cont ai ned i n anot her  st at ut e) .   However ,  our  cases r ecogni z i ng 

i ncor por at i on by r ef er ence have gener al l y deal t  wi t h 

i ncor por at i ng t he pr ovi s i ons of  ot her  publ i shed st at ut es.   See 

Wi l l i ams Bay,  242 Wi s.  at  316;  Gi l son Br os. ,  220 Wi s.  at  352- 53.   

I n t hose i nst ances,  t he const i t ut i onal  pr ocedur es set  f or t h i n 

Ar t i c l e I V,  Sect i on 17( 2)  woul d pr esumabl y be sat i sf i ed.   That  

i s not  t he case her e.    

¶28 OSER ci t es St at e v.  Wakeen,  263 Wi s.  401,  57 N. W. 2d 

364 ( 1953) ,  whi ch deal t  wi t h Wi s.  St at .  § 151. 06 ( 1953) .   

Sect i on 151. 06( 1)  ( 1953)  def i ned t he t er m " dr ug"  i n par t  as 

" [ a] r t i c l es r ecogni zed i n t he of f i c i al  Uni t ed St at es 

Phar macop[ ] ei a,  of f i c i al  Homeopat hi c Phar macop[ ] ei a of  t he 

Uni t ed St at es,  or  of f i c i al  Nat i onal  For mul ar y,  or  any suppl ement  

t o any of  t hem,  i nt ended f or  use i n t he di agnosi s,  cur e,  

mi t i gat i on,  t r eat ment  or  pr event i on of  di sease i n man or  ot her  

ani mal s. "   That  i s,  t he l egi s l at ur e i ncor por at ed by r ef er ence 

f eder al  gover nment  document s def i ni ng t he wor d " dr ug. "  

¶29 Wakeen i s di st i ngui shabl e.   Fi r st ,  Wi s.  St at .  § 151. 06 

( 1953)  was not  chal l enged i n r egar d t o non- compl i ance wi t h t he 

const i t ut i onal  pr ocedur es necessar y t o enact i ng a l aw,  as i s t he 

case her e.   I d.  at  407.   I nst ead,  § 151. 06 ( 1953)  was chal l enged 

as an unl awf ul  del egat i on of  l egi s l at i ve power  by t he Wi sconsi n 



No.  2007AP1160   

 

19 
 

Legi s l at ur e t o t he ent i t i es r esponsi bl e f or  publ i shi ng t he 

Uni t ed St at es Phar macopei a.   I d.   Second,  § 151. 06 ( 1953)  

expr essl y st at ed t hat  i t  was adopt i ng t he def i ni t i ons of  " dr ug"  

cont ai ned i n t he r ef er enced document .   I d.  at  404.   Her e,  

not hi ng i n 2003 Wi sconsi n Act  319 st at es t hat  i t  i s  expr essl y 

adopt i ng an except i on t o t he Publ i c Recor ds Law by r at i f y i ng 

Ar t i c l e 2/ 4/ 4,  much l ess adopt i ng any amendment  t o any st at ut e.   

Accor di ngl y,  because t her e was act ual l y a r ef er ence t o t he 

speci f i c  document  bei ng i ncor por at ed i n t he st at ut e i t sel f ,  and 

t he pur pose of  i ncor por at i on was appar ent  on t he st at ut e' s f ace,  

§ 151. 06 ( 1953) ' s r ef er ence t o t he f eder al  gover nment  document  

coul d ar guabl y be sai d t o have been enact ed by bi l l .    

¶30 However ,  al t hough we di scuss t he const i t ut i onal  

r equi r ement s i mpl i cat ed her e and t hei r  pot ent i al  ef f ect  i n 

Wakeen,  t he document s r ef er enced by Wi s.  St at .  § 151. 06 ( 1953)  

i n Wakeen di d not  const i t ut e t he t ype of  " l aw"  i mpl i cat ed by 

Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n Const i t ut i on i n t he 

f i r st  pl ace.   As we not ed i n Wakeen,  " [ t ] he publ i cat i ons 

r ef er r ed t o i n t he st at ut e [ wer e]  not  publ i shed i n r esponse t o 

any del egat i on of  power ,  l egi s l at i ve or  ot her wi se,  by t he 

st at ut e.  .  .  .   [ I nst ead, ]  t hese books [ had]  been r ecogni zed as 

st andar ds by t he congr ess of  t he Uni t ed St at es and by t he 

l egi s l at ur es of  al l  f or t y- ei ght  st at es,  at  l east ,  as f ar  as t he 

Uni t ed St at es Phar macopei a [ was]  concer ned. "   I d.  at  411- 12 

( emphasi s added) ;  see al so 50 Op.  At t ' y  Gen.  107,  111 ( 1961)  

( not i ng t hat  Wakeen was " concer ned wi t h t he est abl i shment  of  
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st andar ds by r ef er ence, "  not  i ncor por at i on of  sour ces bei ng 

gi ven t he f or ce of  l aw ( emphasi s added) ) .  

¶31 Her e,  Ar t i c l e 2/ 4/ 4 i s not  bei ng char act er i zed as a 

" st andar d"  bei ng i ncor por at ed by r ef er ence i n 2003 Wi sconsi n Act  

319.   I nst ead,  WSEU i s ar gui ng t hat  Ar t i c l e 2/ 4/ 4 i s " l aw, "  such 

t hat  i t s pr ohi bi t i on on t he di scl osur e of  WSEU- r epr esent ed 

empl oyees'  names i s " ot her wi se pr ovi ded by l aw, "  and t her ef or e 

an expr ess except i on t o t he Publ i c Recor ds Law pur suant  t o Wi s.  

St at .  § 19. 35( 1) ( a) .   However ,  i n or der  t o cr eat e a l aw,  Ar t i c l e 

2/ 4/ 4 of  t he col l ect i ve bar gai ni ng agr eement  must  have been 

enact ed i n a manner  suf f i c i ent  t o sat i sf y Ar t i cl e I V,  Sect i on 

17( 2) .   I t  was not .  

b.  Publ i cat i on 

¶32 Publ i cat i on i s t he ot her  r equi r ement  of  Ar t i c l e I V,  

Sect i on 17( 2) .   Near l y,  150 year s ago,  we not ed t he pur pose of  

t he const i t ut i onal  publ i cat i on r equi r ement  i s 

t he pr ot ect i on of  t he peopl e,  by pr event i ng t hei r  
r i ght s and i nt er est s f r om bei ng af f ect ed by l aws whi ch 
t hey had no means of  knowi ng.   But  al l  ar e bound by,  
and ar e bound t o t ake not i ce of  publ i c st at ut es.  .  .  .   
[ I f  t he publ i cat i on r equi r ement  i s not  enf or ced, ]  i t  
i s  mani f est  t hat  t he obj ect  of  t hi s c l ause of  t he 
const i t ut i on i s i n a gr eat  measur e def eat ed.   And t he 
peopl e ar e l i abl e t o act  bl i ndl y wi t h r ef er ence t o 
t hei r  most  i mpor t ant  i nt er est s,  and t o have t hei r  
r i ght s sacr i f i ced by t he oper at i on of  l aws whi ch t hey 
ar e bound t o know,  but  have no means of  knowi ng.   Such 
a r esul t  i s  i n conf l i c t  wi t h t he f i r st  dut y whi ch a 
st at e owes t o i t s peopl e.  

Cl ar k v.  Ci t y of  Janesvi l l e,  10 Wi s.  119 ( * 136) ,  141- 42 ( * 181)  

( 1859) .   Gener al  not i ce t o t he publ i c of  l aws by whi ch al l  wi l l  

be bound i s t he pol i cy t hat  dr i ves publ i cat i on.   I d.   
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Accor di ngl y,  i f  some act i on i s ar gued t o be suf f i c i ent  t o 

const i t ut e publ i cat i on,  t hat  act i on must  be eval uat ed i n l i ght  

of  t he pur pose publ i cat i on seeks t o achi eve,  i . e. ,  was t he 

publ i c pr ovi ded wi t h suf f i c i ent  not i ce of  t he l aw t hat  i s bei ng 

enact ed or  amended.  

¶33 We have addr essed met hods by whi ch t he const i t ut i onal  

publ i cat i on r equi r ement  may be sat i sf i ed:  

Whi l e i t  i s  t r ue t hat  t he empl oyment  of  t he ar t  of  
pr i nt i ng i s t he best  means of  publ i cat i on,  st i l l  
publ i cat i on cannot  be conf i ned t o t he l i mi t ed 
s i gni f i cat i on of  mer e pr i nt i ng, but  compr ehends t he 
exer ci se of  addi t i onal  l abor  and ski l l .   Thi s 
pr ovi s i on i mpl i es a di scr et i on t o be exer ci sed i n t he 
met hod of  publ i cat i on;  f or  i nst ance, ——t hat  t he gener al  
l aws whi ch cannot  be i n f or ce unt i l  publ i shed,  shal l  
be publ i shed i n t he publ i c j our nal s,  t hat  bei ng t he 
most  speedy met hod;  or  i n pamphl et  f or m,  t hat  bei ng 
mor e conveni ent  f or  many pur poses;  or  even by 
pr ocl amat i on at  t he door  of  t he cour t  house i n each 
count y .  .  .  .   Al l  t hese woul d be di f f er ent  f or ms of  
publ i cat i on,  and al l  woul d answer  t he const i t ut i onal  
r equi r ement  .  .  .  .  

Shol es v.  St at e,  2 Pi n.  499,  511- 12 ( Wi s.  1850)  ( emphasi s i n 

or i gi nal ) .   I t  i s  appar ent  f r om t hi s di scussi on t hat  t he 

l egi s l at i ve br anch,  whi ch has been vest ed wi t h t he l egi s l at i ve 

power  under  t he Wi sconsi n Const i t ut i on,  has di scr et i on i n 

choosi ng how t o compl y wi t h t he publ i cat i on r equi r ement .   

However ,  i t  i s  al so appar ent  t hat ,  despi t e t hi s di scr et i on,  t he 

l egi s l at ur e may not  i gnor e t he const i t ut i onal  publ i cat i on 

r equi r ement  al t oget her .   Whi l e we ar e consci ous of  t he 

subst ant i al  def er ence we owe t o t he ot her  i ndependent  br anches 

of  gover nment  i n t he exer ci se of  t hei r  const i t ut i onal  

r esponsi bi l i t i es,  we ar e al so consci ous of  our  own 
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r esponsi bi l i t y  t o det er mi ne whet her  t he pr ovi s i ons of  t he 

Wi sconsi n Const i t ut i on have been f ol l owed.  

¶34 WSEU ar gues17 t hat  t he publ i cat i on of  2003 Wi sconsi n 

Act  319,  whi ch r at i f i ed t he col l ect i ve bar gai ni ng agr eement ,  

sat i sf i es t he publ i cat i on r equi r ement  wi t h r espect  t o Ar t i c l e 

2/ 4/ 4.   Al t er nat i vel y,  WSEU ar gues t hat  t he publ i c hear i ngs 

conduct ed by JCOER pr i or  t o i nt r oduci ng 2003 Senat e Bi l l  565 t o 

t he l egi s l at ur e wer e suf f i c i ent  t o const i t ut e publ i cat i on.   

However ,  al t hough i t  i s  t r ue t hat  t he publ i c may have had t he 

oppor t uni t y f or  i nput  i n t he r at i f i cat i on of  t he agr eement  at  

t he publ i c hear i ngs,  and some ci t i zens may t her eby have been put  

on not i ce of  t he col l ect i ve bar gai ni ng agr eement ' s t er ms,  t he 

mer e f act  of  a publ i c hear i ng i s i nsuf f i c i ent  t o sat i sf y t he 

const i t ut i onal  r equi r ement  of  publ i cat i on.   Thi s  i s so because 

t he pur pose of  publ i cat i on i s t o gi ve suf f i c i ent  not i ce t o t he 

gener al  publ i c t hat  t he l egi s l at ur e has enact ed new l aw.   Cl ar k,  

                                                 
17 WSEU di d not  di r ect l y addr ess t he const i t ut i onal  

r equi r ement  of  publ i cat i on i n i t s br i ef s.   I nst ead,  WSEU' s 
ar gument s r egar di ng t he ext ent  t o whi ch Ar t i c l e 2/ 4/ 4 i s enact ed 
" l aw"  r el at e mor e t o whet her  i ndi v i dual  l egi s l at or s wer e awar e 
of  Ar t i c l e 2/ 4/ 4' s cont ent  at  t he t i me t hey vot ed on 2003 
Wi sconsi n Act  319.   However ,  Ar t i c l e I V,  Sect i on 17( 2) ' s  
publ i cat i on r equi r ement  does not  exi st  t o pr omot e t hat  end.   
I nst ead,  publ i cat i on i s r equi r ed f or  " t he pr ot ect i on of  t he 
peopl e,  by pr event i ng t hei r  r i ght s and i nt er est s f r om bei ng 
af f ect ed by l aws whi ch t hey had no means of  knowi ng. "   Cl ar k v.  
Ci t y of  Janesvi l l e,  10 Wi s.  119 ( * 136) ,  141- 42 ( * 181)  ( 1859)  
( emphasi s added) .   Fur t her mor e,  counsel  f or  WSEU di d addr ess t he 
const i t ut i onal  publ i cat i on i ssue at  or al  ar gument ,  and f ur t her  
ar gument s on t hi s poi nt  wer e cont ai ned i n t he ami cus br i ef  
submi t t ed by OSER,  as wel l  as i n t he newspaper s '  br i ef  
r espondi ng t o OSER' s br i ef .   
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10 Wi s.  141- 42 ( * 181) .   A hear i ng does not  accompl i sh t hi s 

pur pose.    

¶35 Fur t her mor e,  not hi ng i n 2003 Wi sconsi n Act  319,  once 

publ i shed,  put  t he c i t i zens of  Wi sconsi n on not i ce t hat  a 

document  t o whi ch Act  319 r ef er r ed,  i . e. ,  t he col l ect i ve 

bar gai ni ng agr eement ,  amended t he Publ i c Recor ds Law.   Al l  t hat  

Act  319 says i s t hat  t he l egi s l at ur e i s r at i f y i ng a col l ect i ve 

bar gai ni ng agr eement ;  i t  makes no r ef er ences t o any changes t o 

exi st i ng l aw.   Accor di ngl y,  because t he publ i cat i on r equi r ement  

i s meant  t o avoi d t he s i t uat i on wher e " t he peopl e .  .  .  have 

t hei r  r i ght s sacr i f i ced by t he oper at i on of  l aws whi ch t hey ar e 

bound t o know,  but  have no means of  knowi ng, "  i d.  at  142 ( * 181) ,  

and t hi s s i t uat i on woul d l i kel y r esul t  i f  WSEU' s ar gument  wer e 

accept ed her e,  we concl ude t hat  Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve 

bar gai ni ng agr eement  was not  publ i shed i n accor d wi t h t he 

const i t ut i onal  r equi r ement  of  Ar t i c l e I V,  Sect i on 17( 2) .   

Accor di ngl y,  because Ar t i c l e 2/ 4/ 4 was never  enact ed by bi l l  or  

publ i shed as r equi r ed by Ar t i c l e I V,  Sect i on 17( 2)  of  t he 

Wi sconsi n Const i t ut i on,  Ar t i c l e 2/ 4/ 4 never  became " l aw, "  a 

necessar y pr er equi s i t e f or  i t  t o come wi t hi n Wi s.  St at .  

§ 19. 35( 1) ( a) ' s except i on t o di scl osur e.  

3.  Wi sconsi n St at .  § 111. 92( 1) ( a)  

¶36 Fi nal l y,  we i nt er pr et  Wi s.  St at .  § 111. 92( 1) ( a) .   

Sect i on 111. 92( 1) ( a)  pr ovi des i n r el evant  par t :  

Any t ent at i ve agr eement  r eached bet ween t he of f i ce,  
act i ng f or  t he st at e,  and any l abor  or gani zat i on 
r epr esent i ng a col l ect i ve bar gai ni ng uni t  speci f i ed i n 
s.  111. 825( 1)  or  ( 2) ( a)  t o ( e)  shal l ,  af t er  of f i c i al  
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r at i f i cat i on by t he l abor  or gani zat i on,  be submi t t ed 
by t he of f i ce t o t he j oi nt  commi t t ee on empl oyment  
r el at i ons,  whi ch shal l  hol d a publ i c hear i ng bef or e 
det er mi ni ng i t s appr oval  or  di sappr oval .   I f  t he 
commi t t ee appr oves t he t ent at i ve agr eement ,  i t  shal l  
i nt r oduce i n a bi l l  or  compani on bi l l s ,  .  .  .  t hat  
por t i on of  t he t ent at i ve agr eement  whi ch r equi r es 
l egi s l at i ve act i on f or  i mpl ement at i on,  such as .  .  .  
any pr oposed amendment s,  del et i ons or  addi t i ons t o 
exi st i ng l aw.  

¶37 The pr ovi s i on on whi ch t he newspaper s f ocus i s Wi s.  

St at .  § 111. 92( 1) ( a) ' s r equi r ement  t hat  JCOER " shal l  i nt r oduce 

i n a bi l l  or  compani on bi l l s  .  .  .  t hat  por t i on of  t he t ent at i ve 

agr eement  whi ch r equi r es l egi s l at i ve act i on f or  i mpl ement at i on,  

such as .  .  .  any pr oposed amendment s,  del et i ons or  addi t i ons t o 

exi st i ng l aw. "   WSEU admi t s t hat  JCOER di d not  i nt r oduce a bi l l  

or  compani on bi l l  t hat  i dent i f i es Ar t i c l e 2/ 4/ 4 as amendi ng t he 

Publ i c Recor ds Law.   Never t hel ess,  WSEU asser t s t hat  t he Act  

r at i f y i ng t he col l ect i ve bar gai ni ng agr eement ,  2003 Wi sconsi n 

Act  319,  was suf f i c i ent  t o cause Ar t i c l e 2/ 4/ 4 t o become a l aw.    

¶38 We begi n by not i ng t hat  Wi s.  St at .  § 111. 92( 1) ( a)  i s 

not  ambi guous;  i t  i s  expr essed i n mandat or y t er ms.   Sect i on 

111. 92( 1) ( a)  r equi r es t hat  i f  a col l ect i ve bar gai ni ng agr eement  

i s t o amend an exi st i ng l aw,  JCOER " shal l "  i nt r oduce a bi l l  f or  

" t hat  por t i on"  of  t he agr eement  t hat  amends ex i st i ng st at ut es.   

JCOER i s al so t o accompany any pr oposed amendment  t o cur r ent  

st at ut es wi t h an " i nf or mat i ve message of  concur r ence 

r ecommendi ng passage of  such l egi s l at i on wi t hout  change. "   Bd.  

of  Regent s,  103 Wi s.  2d at  557.   I t  i s  undi sput ed t hat  JCOER 

i nt r oduced no compani on l egi s l at i on or  message r ecommendi ng 

amendment  t o t he Publ i c Recor ds Law.    
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¶39 Wi sconsi n St at .  § 111. 92( 1) ( a)  assur es t hat  t he 

l egi s l at ur e and t he publ i c wi l l  be f ul l y  i nf or med of  t he ef f ect  

of  l egi s l at i ve act i ons when t he l egi s l at ur e chooses t o amend an 

exi st i ng l aw as par t  of  i t s  r at i f i cat i on of  a col l ect i ve 

bar gai ni ng agr eement  t o whi ch t he St at e i s a par t y.  The 

st at ut or y r equi r ement  of  a separ at e bi l l  t hat  ef f ect s changes i n 

t he l aw has const i t ut i onal  r ami f i cat i ons because Ar t i c l e I V,  

Sect i on 17( 2)  of  t he Wi sconsi n Const i t ut i on al so addr esses t he 

act i on t hat  i s necessar y t o cr eat e a l aw.    

¶40 Ar t i c l e I V,  Sect i on 17( 2)  pr ov i des t hat  " [ n] o l aw 

shal l  be enact ed except  by bi l l "  and t hat  " [ n] o l aw shal l  be i n 

f or ce unt i l  publ i shed. "   As we have expl ai ned above,  a bi l l  t hat  

i s  suf f i c i ent  t o sat i sf y Ar t i c l e I V,  Sect i on 17( 2)  must  gi ve 

not i ce t o t he publ i c of  t he cont ent s of  t he pr oposed 

l egi s l at i on,  and when t he bi l l  i s  passed,  t he sessi on l aws f or  

t hat  t er m of  t he l egi s l at ur e wi l l  cont ai n t hat  not i ce.   That  was  

not  done her e.      

¶41 Our  i nt er pr et at i on of  t he t er m " bi l l  or  compani on 

bi l l s"  i n Wi s.  St at .  § 111. 92( 1) ( a)  i s dr i ven by t hese 

const i t ut i onal  consi der at i ons because § 111. 92( 1) ( a)  cannot  be 

i nt er pr et ed i n a manner  t hat  woul d pl ace i t  i n conf l i c t  wi t h t he 

r equi r ement s of  Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n 

Const i t ut i on.   St at ed ot her wi se,  wer e we t o i nt er pr et  

§ 111. 92( 1) ( a)  as obvi at i ng t he r equi r ement s of  Ar t i c l e I V,  

Sect i on 17( 2)  i n r egar d t o cr eat i ng a l aw,  we woul d cause 

§ 111. 92( 1) ( a)  t o become unconst i t ut i onal  t hr ough our  

i nt er pr et at i on.   However ,  when i nt er pr et i ng a st at ut e,  we do so 
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i n a manner  t hat  wi l l  not  cr eat e const i t ut i onal  conf l i c t s.   See 

Kenosha Count y Dep' t  of  Human Ser vs.  v.  Jodi e W. ,  2006 WI  93,  

¶50,  293 Wi s.  2d 530,  716 N. W. 2d 845 ( c i t i ng St at e v.  Hezzi e,  

219 Wi s.  2d 848,  862,  580 N. W. 2d 660 ( 1998) )  ( r easoni ng t hat  

st at ut es ar e i nt er pr et ed wi t h a pr esumpt i on of  

const i t ut i onal i t y) .   We f ol l ow t hat  maxi m of  st at ut or y 

const r uct i on her e.   Accor di ngl y ,  we concl ude t hat  t he Act  by 

whi ch t he col l ect i ve bar gai ni ng agr eement  was r at i f i ed was 

i nsuf f i c i ent  t o amend t he Publ i c Recor ds Law.    

C.  Condi t i on of  Empl oyment  

¶42 Havi ng det er mi ned t hat  t he l egi s l at i ve r at i f i cat i on of  

t he WSEU col l ect i ve bar gai ni ng agr eement  cont ai ni ng Ar t i c l e 

2/ 4/ 4 was i nsuf f i c i ent  t o amend t he Publ i c Recor ds Law,  we now 

pr oceed t o det er mi ne whet her  Ar t i c l e 2/ 4/ 4' s pr ohi bi t i on on t he 

di scl osur e of  WSEU- r epr esent ed empl oyees'  names may never t hel ess 

be enf or ced under  Wi s.  St at .  § 111. 93( 3) ,  as a " condi t i on of  

empl oyment , "  t her eby super sedi ng t he Publ i c Recor ds Law' s 

di scl osur e r equi r ement .    

¶43 Wi sconsi n St at .  § 111. 93( 3)  pr ovi des i n per t i nent  

par t :  

[ I ] f  a col l ect i ve bar gai ni ng agr eement  exi st s bet ween 
t he empl oyer  and a l abor  or gani zat i on r epr esent i ng 
empl oyees i n a col l ect i ve bar gai ni ng uni t ,  t he 
pr ovi s i ons of  t hat  agr eement  shal l  super sede t he 
pr ovi s i ons of  c i v i l  ser vi ce and ot her  appl i cabl e 
st at ut es .  .  .  r el at ed t o wages,  f r i nge benef i t s,  
hour s,  and condi t i ons of  empl oyment  .  .  .  .  
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WSEU cont ends t hat  t he agr eement  not  t o di scl ose empl oyees'  

names f al l s wi t hi n t he t er m,  " condi t i ons of  empl oyment , "  i n 

§ 111. 93( 3) .   

¶44 The t er m " condi t i ons of  empl oyment , "  al t hough 

f r equent l y used i n t he Wi sconsi n St at ut es,  i s  not  def i ned ei t her  

i n Wi s.  St at .  ch.  111 or  el sewher e.   I n ascer t ai ni ng t he meani ng 

of  undef i ned t er ms,  " st at ut or y l anguage i s i nt er pr et ed i n t he 

cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  a 

whol e. "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110.   The ej usdem 

gener i s canon of  st at ut or y const r uct i on,  whi ch uses cont ext  t o 

el i c i t  meani ng f r om st at ut or y l anguage,  pr ovi des t hat  " when 

gener al  wor ds f ol l ow speci f i c  wor ds i n t he st at ut or y t ext ,  t he 

gener al  wor ds shoul d be const r ued i n l i ght  of  t he speci f i c  wor ds 

l i s t ed. "   St at e v.  Qui nt ana,  2008 WI  33,  ¶27,  308 Wi s.  2d 615,  

748 N. W. 2d 447 ( c i t i ng Adams Out door  Adver . ,  Lt d.  v.  Ci t y of  

Madi son,  2006 WI  104,  ¶62 n. 15,  294 Wi s.  2d 441,  717 N. W. 2d 

803) .   Ther ef or e,  t he gener al  wor d or  phr ase usual l y wi l l  

encompass t he same t ypes of  mat t er s as t he speci f i c  wor ds.   I d.  

¶45 The cour t  of  appeal s,  i n appl y i ng t he ej usdem gener i s 

canon t o Wi s.  St at .  § 111. 93( 3) ,  has concl uded t hat  because t he 

t er m " condi t i ons of  empl oyment "  " i s l i nked wi t h such t er ms as 

' wages, '  ' r at es of  pay, '  ' hour s, '  ' f r i nge benef i t s, '  ' hi r i ng, '  

' pr omot i on, '  ' compensat i on'  and ' t enur e[ , ] '  .  .  .  [ t ] he t er m 

' condi t i ons of  empl oyment '  .  .  .  gener al l y connot es pay,  

benef i t s and ot her  mat t er s whi ch di r ect l y af f ect  t he i nt er est s  

of  empl oyees. "   Dep' t  of  Empl oyment  Rel at i ons v.  Bl dg.  Tr ades 
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Negot i at i ng Comm,  2003 WI  App 178,  ¶27,  266 Wi s.  2d 512,  669 

N. W. 2d 499 ( c i t i ng Wi s.  St at .  § 111. 32( 9) ( a) ;  Wi s.  St at .  

§ 111. 375( 1) ;  Wi s.  St at .  § 111. 84( 1) ( c)  and ( e) ;  § 111. 93( 2)  and 

( 3) ) .    

¶46 The cour t  of  appeal s al so addr essed t he meani ng of  

" condi t i ons of  empl oyment "  i n Madi son Teacher s,  I nc.  v.  WERC,  

218 Wi s.  2d 75,  580 N. W. 2d 375 ( Ct .  App.  1998) .   Ther e,  t he 

par t i es agr eed t hat  " condi t i ons of  empl oyment "  f or  a t eacher  i n 

a c l assr oom envi r onment  i ncl uded " mat t er s such as t he qual i t y 

and saf et y of  t he wor k envi r onment ,  t he wor k l oad f or  t he t i me 

al l ot t ed,  t he s t r essf ul ness of  assi gnment s,  and t he pot ent i al  

f or  di sci pl i nar y pr obl ems wi t h st udent s. "   I d.  at  89;  see al so 

Bl ackhawk Teacher s '  Feder at i on Local  2308 v.  WERC,  109 Wi s.  2d 

415,  442,  326 N. W. 2d 247 ( Ct .  App.  1982)  ( concl udi ng t hat  t he 

possi bi l i t y  of  di sci pl i ne or  censor shi p i s r el at ed t o a 

t eacher ' s wor ki ng condi t i ons) .  

¶47 I n l i ght  of  Madi son Teacher s,  WSEU ar gues t hat  Ar t i c l e 

2/ 4/ 4' s pr ohi bi t i on on t he di scl osur e of  names i s a " condi t i on 

of  empl oyment , "  super sedi ng t he Publ i c Recor ds Law' s di scl osur e 

r equi r ement  as set  f or t h i n Wi s.  St at .  § 19. 35( 1) ( a) ,  because i t  

r el at es t o t he " saf et y of  t he wor k envi r onment . "   Madi son 

Teacher s,  218 Wi s.  2d at  89.   WSEU cont ends t hat  because 

di scl osur e of  t he WSEU- r epr esent ed empl oyees'  names has t he 

pot ent i al  t o subj ect  some of  t he empl oyees,  such as t hose 

wor ki ng f or  t he Depar t ment  of  Cor r ect i ons,  t o r et al i at i on or  

har assment  f r om i ndi v i dual s wi t h whom t hey i nt er act ,  Ar t i c l e 

2/ 4/ 4' s pr ohi bi t i on r el at es t o condi t i ons of  empl oyment .    
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¶48 I n r esponse,  t he newspaper s cont end t hat  t he quest i on 

i s not  whet her  Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve bar gai ni ng 

agr eement  r el at es t o " condi t i ons of  empl oyment . "   Rat her ,  t he 

quest i on i s whet her  t he " ot her  appl i cabl e st at ut es, "  whi ch ar e 

pur por t edl y super seded by t he pr ovi s i ons of  a col l ect i ve 

bar gai ni ng agr eement ,  r el at e t o " condi t i ons of  empl oyment . "   We 

agr ee t hat  t hi s i s a mor e r easonabl e i nt er pr et at i on of  Wi s.  

St at .  § 111. 93( 3)  when t he st at ut e i s r ead as a whol e and t he 

t er m " condi t i ons of  empl oyment "  i s not  t aken out  of  cont ext .   

Kal al ,  271 Wi s.  2d 633,  ¶46 ( concl udi ng t hat  t he cont ext  i n 

whi ch st at ut or y t er ms ar e used i s i mpor t ant  t o ascer t ai ni ng 

st at ut or y meani ng) .    

¶49 Read as a whol e,  Wi s.  St at .  § 111. 93( 3)  i nst r uct s t hat  

" t he pr ovi s i ons of  [ t he col l ect i ve bar gai ni ng]  agr eement  shal l  

super sede t he pr ovi s i ons of  c i v i l  ser vi ce and ot her  appl i cabl e 

st at ut es .  .  .  r el at ed t o wages,  f r i nge benef i t s,  hour s,  and 

condi t i ons of  empl oyment  whet her  or  not  t he mat t er s cont ai ned i n 

t hose st at ut es,  r ul es,  and pol i c i es ar e set  f or t h i n t he 

col l ect i ve bar gai ni ng agr eement . "   § 111. 93( 3) .   Sect i on 

111. 93( 3)  pl ai nl y st at es t hat  i t  i s  t he st at ut or y pr ovi s i on t hat  

i s bei ng super seded by t he col l ect i ve bar gai ni ng agr eement  t hat  

must  r el at e t o " condi t i ons of  empl oyment . "   The Publ i c Recor ds 

Law' s di scl osur e r equi r ement ,  Wi s.  St at .  § 19. 35( 1) ( a) ,  however ,  

r el at es t o i nf or mi ng t he publ i c about  t he af f ai r s of  gover nment  

t hr ough t he pr ovi s i on of  publ i c r ecor ds.   See Wi s.  St at .  

§ 19. 31.   That  i s,  § 19. 35( 1) ( a)  does not  r el at e t o condi t i ons 

of  empl oyment  as t hat  t er m i s used i n § 111. 93( 3) .  
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¶50 Under  t he Bl dg.  Tr ades def i ni t i on of  " condi t i ons of  

empl oyment , "  Wi s.  St at .  § 19. 35( 1) ( a)  i s not  among t he st at ut es 

t hat  r el at e t o " ' wages, '  ' r at es of  pay, '  ' hour s, '  ' f r i nge 

benef i t s, '  ' hi r i ng, '  ' pr omot i on, '  ' compensat i on'  and ' t enur e. ' "   

Bl dg.  Tr ades,  266 Wi s.  2d 512,  ¶27.   I nst ead,  § 19. 35( 1) ( a)  of  

t he Publ i c Recor ds Law r el at es mor e gener al l y t o t he publ i c ' s 

r i ght  t o di scl osur e of  publ i c r ecor ds.   See Wi s.  St at .  § 19. 31.   

Accor di ngl y,  we concl ude t hat  § 19. 35( 1) ( a)  i s  not  among t he 

" ot her  appl i cabl e st at ut es"  wi t hi n t he pur vi ew of  Wi s.  St at .  

§ 111. 93( 3) .   

¶51 I n addi t i on t o t he ot her  ar gument s addr essed above,  

t he newspaper s cont end t hat  t he pol i cy of  pr omot i ng t he publ i c 

i nt er est  i s  ser ved by t hei r  i nt er pr et at i ons of  bot h t he Publ i c 

Recor ds Law and st at ut or y col l ect i ve bar gai ni ng pr ocedur es.   The 

newspaper s begi n wi t h Wi s.  St at .  § 111. 80( 1) ,  whi ch r el at es t o 

col l ect i ve bar gai ni ng pr ocedur es and pr ovi des:  

The publ i c pol i cy of  t he st at e as t o l abor  r el at i ons 
and col l ect i ve bar gai ni ng i n st at e empl oyment  .  .  .  
r ecogni zes t hat  t her e ar e 3 maj or  i nt er est s i nvol ved:   
t hat  of  t he publ i c,  t hat  of  t he empl oyee and t hat  of  
t he empl oyer .   These 3 i nt er est s ar e t o a consi der abl e 
ext ent  i nt er r el at ed.   I t  i s  t he pol i cy of  t hi s st at e 
t o pr ot ect  and pr omot e each of  t hese i nt er est s wi t h 
due r egar d t o t he s i t uat i on and t o t he r i ght s of  t he 
ot her s.  

The newspaper s cont end t hat  § 111. 80( 1)  r equi r es t hat  t he " maj or  

i nt er est "  of  t he publ i c must  be consi der ed,  i n addi t i on t o t he 

i nt er est s of  t he empl oyees and empl oyer s who ar e par t i es t o t he 

col l ect i ve bar gai ni ng agr eement .   Al t hough i t  i s  t r ue t hat  

Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve bar gai ni ng agr eement  pr ohi bi t s  
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di scl osur e of  empl oyees'  names t o t he pr ess,  not  t he publ i c ,  

" [ i ] f  we ar e t o have an i nf or med publ i c,  t he medi a must  ser ve as 

t he eyes and ear s of  t hat  publ i c.  .  .  .   [ I ] f  t he medi a i s 

deni ed access t o t he af f ai r s of  gover nment ,  t he publ i c f or  al l  

pr act i cal  pur poses i s deni ed access as wel l . "   St at e ex r el .  

Newspaper s,  I nc.  v.  Shower s,  135 Wi s.  2d 77,  81,  398 N. W. 2d 154 

( 1987) .   Accor di ngl y,  Ar t i c l e 2/ 4/ 4' s pr ohi bi t i on on di scl osur e 

t o t he pr ess i s ef f ect i vel y a pr ohi bi t i on on di scl osur e t o t he 

publ i c,  and t her ef or e af f ect s a " maj or  i nt er est "  of  t he publ i c.   

¶52 Under  t he Publ i c  Recor ds Law i t sel f ,  t he publ i c has a 

ver y st r ong i nt er est  i n becomi ng an i nf or med el ect or at e t hr ough 

t he di scl osur e of  publ i c r ecor ds.   Wi s.  St at .  § 19. 31.   Sect i on 

19. 31 st at es t he f ol l owi ng:  

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 
t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.   Fur t her ,  pr ovi di ng per sons wi t h such 
i nf or mat i on i s decl ar ed t o be an essent i al  f unct i on of  
a r epr esent at i ve gover nment  and an i nt egr al  par t  of  
t he r out i ne dut i es of  of f i cer s and empl oyees whose 
r esponsi bi l i t y  i t  i s  t o pr ovi de such i nf or mat i on.   To 
t hat  end,  [ t he Publ i c Recor ds Law]  shal l  be const r ued 
i n ever y i nst ance wi t h a pr esumpt i on of  compl et e 
publ i c access,  consi st ent  wi t h t he conduct  of  
gover nment al  busi ness.   The deni al  of  publ i c access 
gener al l y i s cont r ar y t o t he publ i c i nt er est ,  and onl y 
i n an except i onal  case may access be deni ed.  

§ 19. 31.   We have r ecogni zed t hi s pr ovi s i on as " one of  t he 

st r ongest  decl ar at i ons of  pol i cy t o be f ound i n t he Wi sconsi n 

St at ut es, "  Zel l ner  v.  Cedar bur g School  Di st r i c t ,  2007 WI  53,  
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¶49,  300 Wi s.  2d 290,  731 N. W. 2d 240 ( c i t i ng Munr oe v.  Br aat z,  

201 Wi s.  2d 442,  549 N. W. 2d 451 ( Ct .  App.  1996) ) .    

¶53 I n l i ght  of  t hese expr ess st at ut or y pol i c i es,  we 

cannot  accept  WSEU' s ar gument  t hat  par t i es may,  t hr ough t he 

col l ect i ve bar gai ni ng pr ocess,  cont r act  away t he publ i c ' s r i ght s  

under  Wi s.  St at .  § 19. 35( 1) ( a) .   To hol d ot her wi se woul d be 

cont r ar y t o t he publ i c i nt er est ,  and woul d have t he pot ent i al  t o 

evi scer at e t he Publ i c Recor ds Law t hr ough pr i vat e agr eement s.   

Accor di ngl y,  under  Wi s.  St at .  § 111. 93( 3) ' s pl ai n l anguage,  and 

t he expr ess pol i c i es of  t he Publ i c Recor ds Law and st at ut or y 

col l ect i ve bar gai ni ng pr ocedur es,  § 111. 93( 3)  does not  cause 

Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve bar gai ni ng agr eement  t o 

super sede § 19. 35( 1) ( a) .   Ther ef or e,  t he Publ i c Recor ds Law' s 

pr esumpt i on of  access t o t hese r ecor ds appl i es.  

D.  The Bal anci ng Test  

¶54 We have concl uded t hat  Ar t i c l e 2/ 4/ 4 i s  not  an 

except i on t o t he Publ i c Recor ds Law because i t s pr ovi s i ons ar e 

not  " ot her wi se pr ovi ded by l aw"  wi t hi n t he meani ng of  Wi s.  St at .  

§ 19. 35( 1) ( a)  and because Wi s.  St at .  § 111. 93( 3)  does not  cause 

Ar t i c l e 2/ 4/ 4 t o super sede § 19. 35( 1) ( a) .   Accor di ngl y,  t he 

bal anci ng t est  must  be appl i ed t o det er mi ne whet her  di scl osur e 

of  t he WSEU- r epr esent ed empl oyees'  names can be pr ecl uded.   See 

Li nzmeyer  v.  D. J.  For cey,  2002 WI  84,  ¶11,  254 Wi s.  2d 306,  646 

N. W. 2d 811 ( c i t i ng Wi s.  Newspr ess,  199 Wi s.  2d at  776)  

( concl udi ng t hat  i n " t he absence of  a st at ut or y or  common l aw 

except i on,  t he pr esumpt i on f avor i ng r el ease can [ ]  be over come 
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[ onl y]  when t her e i s a publ i c pol i cy i nt er est  i n keepi ng t he 

r ecor ds conf i dent i al " ) .  

¶55 The bal anci ng t est  i nvol ves bal anci ng t he publ i c 

i nt er est  i n di scl osur e agai nst  t he publ i c i nt er est  i n non-

di scl osur e.   Wi s.  Newspr ess,  199 Wi s.  2d at  786- 88.   Thi s t est  

shoul d be appl i ed when t he r ecor d cust odi an has r ef used t o 

pr oduce t he r ecor d,  i n or der  t o eval uat e t he mer i t s of  t he 

cust odi an' s deci s i on.   I d.    

¶56 When cour t s bal ance t he publ i c i nt er est  i n di scl osur e 

agai nst  t he publ i c i nt er est  i n non- di scl osur e,  gener al l y t her e 

wi l l  be no " bl anket  except i ons f r om r el ease. "   Li nzmeyer ,  254 

Wi s.  2d 306,  ¶10 ( c i t i ng Wozni ck i  v.  Er i ckson,  202 Wi s.  2d 178,  

183,  549 N. W. 2d 699 ( 1996) ) .   Accor di ngl y,  t he bal anci ng t est  

must  be appl i ed wi t h r espect  t o each i ndi v i dual  r ecor d.   Wi s.  

Newspr ess,  199 Wi s.  2d at  780 ( concl udi ng t hat  " t he bal anci ng 

t est  must  be appl i ed ' on a case- by- case basi s '  .  .  .  i n or der  t o 

det er mi ne whet her  a par t i cul ar  r ecor d shoul d be r el eased. "  

( quot i ng Law Of f i ces of  Wi l l i am A.  Pangman & Assoc.  v.  St i gl er ,  

161 Wi s.  2d 828,  840,  468 N. W. 2d 784 ( Ct .  App.  1991) ) ) ;  Hempel  

v.  Ci t y of  Bar aboo,  2005 WI  120,  ¶62,  284 Wi s.  2d 162,  699 

N. W. 2d 551 ( concl udi ng t hat  t he bal anci ng t est  does not  cr eat e a 

" bl anket  r ul e except i ng t he di scl osur e of  any .  .  .  per sonnel  

r ecor ds[ ; ]  .  .  .  [ e] ach r equest  wi l l  l ead t o a f act - i nt ensi ve 

i nqui r y" ) ;  St at e ex r el .  Youmans v.  Owens,  28 Wi s.  2d 672,  682,  

137 N. W. 2d 470 ( 1965)  ( concl udi ng t hat  t he det er mi nat i on of  when 

" har m t o t he publ i c i nt er est  woul d j ust i f y r ef usal  t o per mi t  
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i nspect i on .  .  .  i s  .  .  .  best  .  .  .  l ef t  t o case- by- case 

deci s i on[ s] " ) .  

¶57 Her e,  i t  appear s t hat  t he c i r cui t  cour t  appl i ed t he 

bal anci ng t est  t o t he WSEU member s as a gr oup because t hat  i s 

t he manner  i n whi ch WSEU pr esent ed t he i ssue t o t he c i r cui t  

cour t .   For  exampl e,  t he c i r cui t  cour t  r el at ed:  

Many of  t he empl oyees r epr esent ed by WSEU whose names 
wer e not  di scl osed ar e empl oyed by t he Depar t ment  of  
Cor r ect i ons and super vi se i nmat es or  cr i mi nal  
def endant s on pr obat i on,  par ol e or  ext ended 
super vi s i on.   Those empl oyees ar e concer ned about  
r et al i at i on or  har assment  at  t he hands of  t hese 
of f ender s who bear  ani mosi t y t owar d t he DOC empl oyee.   
For  t hese r easons,  WSEU' s counsel  wr i t es,  " Many Agent s 
t ake ext r aor di nar y measur es t o pr event  of f ender s t hey 
super vi se t o know t hei r  cor r ect  names and home 
addr esses or  any ot her  i dent i f y i ng 
i nf or mat i on. "   .  .  .   

 I  am conf used by WSEU' s ar gument .   WSEU says t hat  
many DOC agent s t ake ext r aor di nar y measur es t o keep 
t hei r  cor r ect  names f r om of f ender s.   I  see t wo 
possi bi l i t i es.   A gi ven of f ender  ei t her  knows her  
agent  by t he cor r ect  name or  t he of f ender  knows t he 
agent  by some ot her  name.   Di scl osur e of  t he 
empl oyees'  names i n t hi s case changes not hi ng f or  t he 
f i r st  of f ender .   I  f ai l  t o see how di scl osur e t o t he 
second of f ender  cr eat es any danger ,  s i nce t he second 
of f ender  onl y knows t he agent  by some ot her  name.  

¶58 We do acknowl edge t hat  t he c i r cui t  cour t  may have 

consi der ed each r ecor d r equest  i ndi v i dual l y,  but  t hat  i s  not  

appar ent  f r om i t s wr i t t en deci s i on.   I t  may be t hat  t he c i r cui t  

cour t ' s  anal ysi s was pr i mar i l y gui ded by t he par t i es '  br i ef s f or  

and agai nst  t he cr oss- mot i ons f or  summar y j udgment .   

Al t er nat i vel y,  i t  may be t hat  t he f act ual  r ecor d bef or e t he 

c i r cui t  cour t  was not  suf f i c i ent l y devel oped wi t h r espect  t o 
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each i ndi v i dual  r ecor d r equest ,  such t hat  i t  was not  f easi bl e 

f or  t he c i r cui t  cour t  t o appl y t he bal anci ng t est  i ndi v i dual l y.  

¶59 Never t hel ess,  t o t he ext ent  t he c i r cui t  cour t  appl i ed 

t he bal anci ng t est  t o WSEU member s i n t he manner  WSEU r equest ed,  

we af f i r m t hat  appl i cat i on.   We not e t hat  t her e i s a st r ong,  

l egi s l at i vel y- cr eat ed pr esumpt i on i n f avor  of  di scl osur e.   

Hempel ,  284 Wi s.  2d 162,  ¶28.   Al t hough WSEU ar gues t hat  t her e 

i s no publ i c i nt er est  ser ved by di scl osur e of  t hese r ecor ds,  we 

r ej ect  t hi s ar gument ,  not i ng t hat   

[ t ] he publ i c r ecor ds l aw r ef l ect s a l egi s l at i ve 
det er mi nat i on t hat  t he publ i c i nt er est  f avor s 
i nspect i on of  publ i c r ecor ds.  .  .  .   The l aw was 
i nt ended t o be a means by whi ch ci t i zens coul d mor e 
ef f ect i vel y moni t or  t he act i v i t i es of  
gover nment .  .  .  .   Ther e can t hus never  be occasi on 
f or  f i ndi ng " no publ i c i nt er est "  i n di scl osur e of  such 
document s;  t he i nt er est  i s  l egi s l at i vel y pr esumed.  

Mi l waukee Jour nal  v.  Cal l ,  153 Wi s.  2d 313,  321,  450 N. W. 2d 515 

( Ct .  App.  1989)  ( c i t i ng Hat haway v.  Joi nt  Sch.  Di st .  No.  1,  116 

Wi s.  2d 388,  397,  342 N. W. 2d 682 ( 1984) ;  Newspaper s,  I nc.  v.  

Br ei er ,  89 Wi s.  2d 417,  438,  279 N. W. 2d 179 ( 1979) ;  Mi chael  J.  

Fi t zger al d,  Publ i c Access t o Law Enf or cement  Recor ds i n 

Wi sconsi n,  68 Mar q.  L.  Rev.  705,  714 ( 1985) ) .   That  i s,  our  

det er mi nat i on does not  hi nge on whet her  t her e i s some i nt er est  

suf f i c i ent  t o j ust i f y di scl osur e.   The l egi s l at ur e has al r eady 

answer ed t hat  quest i on.   I d.   I nst ead,  t he i nqui r y i s " whet her  

t he st r ong pr esumpt i on f avor i ng access and di scl osur e i s  

over come by some even st r onger  publ i c pol i cy f avor i ng l i mi t ed 

access or  nondi scl osur e. "   Hempel ,  284 Wi s.  2d 162,  ¶28 ( c i t i ng 
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Li nzmeyer ,  254 Wi s.  2d 306,  ¶11;  Wozni cki ,  202 Wi s.  2d at  192-

93) .  

¶60 Her e,  WSEU' s ar gument s i n t hi s r espect  r el at e 

pr i mar i l y t o empl oyees of  t he Depar t ment  of  Cor r ect i ons,  par ol e 

agent s and DNR war dens.   Speci f i cal l y,  WSEU ar gues t hat  t he 

r el ease of  t hese empl oyees'  names wi l l  l ead t o pot ent i al  

embar r assment ,  as wel l  as endanger i ng t hese empl oyees by maki ng 

i t  possi bl e f or  i ndi v i dual s wi t h whom t hey have i nt er act ed i n 

t he past  t o t r ack t hem down and cause t hem har m.   Accor di ng t o 

WSEU,  t hese concer ns pr esent  pol i c i es suf f i c i ent  t o over come t he 

st r ong pr esumpt i on i n f avor  of  di scl osur e of  t hese r ecor ds.  

¶61 We r ej ect  WSEU' s ar gument s f or  sever al  r easons.   

Fi r st ,  t hese names ar e al r eady publ i c l y avai l abl e i n a 269- page 

al phabet i cal  di r ect or y,  so i t  i s  di f f i cul t  t o cont empl at e how 

r el ease of  t he names her e wi l l  act ual l y change anyt hi ng. 18  

Accor di ngl y,  t he f act  t hat  t he names ar e al r eady publ i c l y 

avai l abl e weakens any ar gument  WSEU set s f or t h t hat  di scl osur e 

her e wi l l  det r i ment al l y af f ect  t he empl oyees t o an ext ent  t hat  

t he publ i c l y avai l abl e di r ect or i es have not  al r eady.    

¶62 Second,  we have hel d i n t he past  t hat  t he pot ent i al  

f or  embar r assment  i s not  a basi s f or  pr ecl udi ng di scl osur e.   

Zel l ner ,  300 Wi s.  2d 290,  ¶50 ( " [ T] he publ i c i nt er est  i n 

pr ot ect i ng i ndi v i dual s '  pr i vacy and r eput at i on ar i ses f r om t he 

publ i c ef f ect s of  t he f ai l ur e t o honor  t he i ndi v i dual ' s pr i vacy 

                                                 
18 We acknowl edge t hat  WSEU i s cur r ent l y pushi ng t o have 

t hese di r ect or i es r emoved f r om publ i c avai l abi l i t y ,  but  t hat  i s  
not  t he cur r ent  s i t uat i on wi t h r espect  t o t hese names.    
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i nt er est s,  and not  t he i ndi v i dual ' s concer n about  

embar r assment . "  ( quot i ng Li nzmeyer ,  254 Wi s.  2d 306,  ¶31) ) .  

¶63 Fi nal l y,  we not e t hat  t he saf et y concer ns set  f or t h by 

WSEU wi t h r espect  t o cor r ect i onal  empl oyees,  par ol e agent s and 

DNR war dens i n gener al ,  when exami ned as a gr oup,  ar e not  

concer ns di f f er ent  f r om t hose f aced by ot her  gr oups of  empl oyees 

of  t he St at e of  Wi sconsi n.   Near l y al l  publ i c of f i c i al s,  due t o 

t hei r  pr of i l es as agent s of  t he St at e,  have t he pot ent i al  t o 

i ncur  t he wr at h of  di sgr unt l ed member s of  t he publ i c,  and may be 

expect ed t o f ace hei ght ened publ i c scr ut i ny;  t hat  i s  s i mpl y t he 

nat ur e of  publ i c empl oyment .   Wi s.  Newspr ess,  199 Wi s.  2d at  787 

( c i t i ng St at e ex r el .  Bi l der  v.  Townshi p of  Del avan,  112 Wi s.  2d 

539,  557,  334 N. W. 2d 252 ( 1983) ;  Wi s.  St at e Jour nal  v.  Uni v.  of  

Wi s. - Pl at t evi l l e,  160 Wi s.  2d 31,  41,  465 N. W. 2d 266 ( Ct .  App.  

1990) )  ( " [ A]  pr omi nent  publ i c of f i c i al ,  or  an of f i c i al  i n a 

posi t i on of  aut hor i t y,  shoul d have a l ower  expect at i on of  

pr i vacy r egar di ng hi s or  her  empl oyment  r ecor ds. " ) ;  see al so 

Zel l ner ,  300 Wi s.  2d 290,  ¶53 ( " The publ i c [ ]  has an i nt er est  i n 

knowi ng how t he gover nment  handl es di sci pl i nar y act i ons of  

publ i c empl oyees.  .  .  .   ' Al l  of f i cer s and empl oyees of  

gover nment  ar e,  ul t i mat el y,  r esponsi bl e t o t he c i t i zens,  and 

t hose ci t i zens have a r i ght  t o hol d t hei r  empl oyees account abl e 

f or  t he j ob t hey do. ' "  ( quot i ng Li nzmeyer ,  254 Wi s.  2d 306,  

¶28) ) .  

¶64 We not e t hat  t hi s publ i c need f or  hei ght ened scr ut i ny 

of  publ i c of f i c i al s as a r esul t  of  publ i c empl oyment  has been 

expr essl y r ecogni zed wi t h r espect  t o pol i ce of f i cer s,  who,  as a 
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gr oup,  shar e many of  t he same saf et y concer ns advanced her e by 

WSEU on behal f  of  cor r ect i onal  of f i cer s,  par ol e agent s and DNR 

war dens,  yet  t hei r  r ecor ds ar e st i l l  gener al l y subj ect  t o 

di scl osur e under  t he Publ i c Recor ds Law.   See St at e ex r el .  

Jour nal / Sent i nel ,  I nc.  v.  Ar r eol a,  207 Wi s.  2d 496,  515,  558 

N. W. 2d 670 ( Ct .  App.  1996)  ( c i t i ng Wi s.  Newspr ess,  199 Wi s.  2d 

at  788;  Wi s.  St at e Jour nal ,  160 Wi s.  2d at  41)  ( " When 

i ndi v i dual s accept  posi t i ons as pol i ce of f i cer s,  t hey 

necessar i l y  r el i nqui sh cer t ai n pr i vacy r i ght s and must  be 

subj ect  t o publ i c scr ut i ny.  .  .  .   As a r esul t  of  t hei r  publ i c 

empl oyment ,  pol i ce of f i cer s have a l ower  expect at i on of  

pr i vacy. " ) .     

¶65 As a r esul t ,  accept i ng WSEU' s saf et y- based ar gument s 

as exempt i ng t he ent i r e gr oup of  WSEU' s member s her e cast s t oo 

br oad a net ,  gi ven t he pr esumpt i on of  access t o publ i c r ecor ds 
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set  out  i n Wi s.  St at .  § 19. 31. 19  See Kr oepl i n v.  DNR,  2006 WI  

App 227,  ¶43,  297 Wi s.  2d 254,  725 N. W. 2d 286 ( r ej ect i ng t he 

pr of f er ed r eason f or  denyi ng access t o publ i c r ecor ds because i t  

was not  a r eason " speci f i c  t o t he par t i cul ar  document s i n t h[ e]  

case"  and i nst ead appear ed t o " appl y gener al l y t o al l  

di sci pl i nar y r ecor ds" ) .   

¶66 Accor di ngl y,  we r ej ect  WSEU' s ar gument s when appl i ed 

t o t he WSEU member s as a gr oup and concl ude t hat  t he publ i c 

pol i cy f avor i ng di scl osur e i s  not  over come her e by a mor e 

compel l i ng publ i c pol i cy f avor i ng non- di scl osur e.   We t her ef or e 

af f i r m t he ci r cui t  cour t ' s  appl i cat i on of  t he bal anci ng t est  

                                                 
19 We do not  i mpl y t hat  t he saf et y concer ns of  r ecor d 

subj ect s ar e al ways,  or  even of t en,  i nadequat e t o pr ecl ude 
di scl osur e,  j ust  t hat  t he saf et y  concer ns advanced her e by WSEU 
ar e i nsuf f i c i ent l y par t i cul ar i zed t o pr ecl ude di scl osur e under  
t he bal anci ng t est  i n t hi s i nst ance.   To t he cont r ar y,  saf et y 
concer ns i mpl i cat ed by t he di sc l osur e of  publ i c r ecor ds have 
been expr essl y r ecogni zed by t he l egi s l at ur e as a basi s f or  
pr ecl udi ng di scl osur e i n cer t ai n i nst ances.   Speci f i cal l y,  Wi s.  
St at .  § 19. 35( 1) ( am)  not es t hat ,  i n s i t uat i ons wher e an 
i ndi v i dual  r ecor d r equest er  i s seeki ng " per sonal l y i dent i f i abl e 
i nf or mat i on"  per t ai ni ng t o hi msel f  or  her sel f  ( i . e. ,  t he r ecor d 
r equest er  i s al so t he r ecor d subj ect ) ,  t he r ecor ds sought  wi l l  
not  be subj ect  t o di scl osur e i f  t hei r  di scl osur e woul d 
" [ e] ndanger  an i ndi v i dual ' s l i f e or  saf et y. "   § 19. 35( 1) ( am) 2. b.   
Fur t her mor e,  wher e di scl osur e of  r ecor ds r el at i ng t o 
cor r ect i onal  of f i cer s and empl oyees of  cer t ai n ot her  f aci l i t i es  
woul d endanger  t hose empl oyees'  saf et y,  di scl osur e of  t hose 
r ecor ds i s pr ecl uded.   § 19. 35( 1) ( am) 2. c.   Al t hough 
§ 19. 35( 1) ( am)  does not  appl y her e because t he r ecor ds sought  
ar e bei ng sought  not  by t he r ecor d subj ect s,  but  by t hi r d par t y 
newspaper s,  t hose st at ut or y pr ov i s i ons may be consi der ed as par t  
of  t he bal anci ng t est  appl i ed t o t he r ecor ds of  i ndi v i dual  
r ecor d subj ect s.  
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concl udi ng t hat  when t hese r ecor ds ar e r evi ewed as a gr oup,  t hey 

shoul d be r el eased.  

¶67 As we not ed above,  i t  does not  appear  t hat  t he c i r cui t  

cour t  appl i ed t he bal anci ng t est  i ndi v i dual l y t o each empl oyee' s  

r ecor d.   Accor di ngl y,  we do not  opi ne on what  t he r esul t  woul d 

be i f  i ndi v i dual  WSEU member s i nt er vene on r emand and r equest  

t he c i r cui t  cour t  t o exami ne t he ci r cumst ances at t endant  t o t he 

r el ease of  i ndi v i dual  names.    

I I I .   CONCLUSI ON 

¶68 We concl ude t hat  cour t s have j ur i sdi ct i on t o r evi ew 

whet her  t he l egi s l at ur e' s r at i f i cat i on of  a col l ect i ve 

bar gai ni ng agr eement  under  Wi s.  St at .  § 111. 92( 1) ( a) ,  wi t hout  

i nt r oduci ng a compani on bi l l  t o speci f i cal l y amend t he Publ i c 

Recor ds Law,  i s suf f i c i ent  t o ef f ect  a change i n t hat  l aw.   We 

so concl ude because cour t s have j ur i sdi ct i on t o det er mi ne t he 

meani ng of  st at ut es,  her e § 111. 92( 1) ( a) ,  and of  const i t ut i onal  

pr ovi s i ons,  her e Ar t i c l e I V,  Sect i on 17( 2)  of  t he Wi sconsi n 

Const i t ut i on.   We al so concl ude t hat  r at i f i cat i on of  t he 

col l ect i ve bar gai ni ng agr eement  was i nsuf f i c i ent  t o amend t he 

Publ i c Recor ds Law because Ar t i c l e 2/ 4/ 4 of  t he col l ect i ve 

bar gai ni ng agr eement  was not  " i nt r oduce[ d]  i n a bi l l  or  

compani on bi l l s"  wi t hi n t he meani ng of  § 111. 92( 1) ( a) ,  as t hat  

meani ng i s dr i ven by t he r equi r ement s of  Ar t i c l e I V,  Sect i on 

17( 2)  of  t he Wi sconsi n Const i t ut i on.   Accor di ngl y,  t he 

r at i f i cat i on of  t he col l ect i ve bar gai ni ng agr eement  di d not  

cr eat e an except i on t o t he Publ i c Recor ds Law.   Addi t i onal l y,  we 

concl ude t hat  Wi s.  St at .  § 111. 93( 3)  does not  suppor t  WSEU' s 
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asser t i on t hat  Ar t i c l e 2/ 4/ 4 super sedes t he Publ i c Recor ds Law' s  

di scl osur e r equi r ement ,  Wi s.  St at .  § 19. 35( 1) ( a) .  

¶69 Fi nal l y,  we af f i r m t he ci r cui t  cour t ' s  appl i cat i on of  

t he bal anci ng t est ,  whi ch i t  appear s t he c i r cui t  cour t  appl i ed 

t o t he WSEU member s as a gr oup because t hat  i s how t he i ssue was 

ar gued t o t he c i r cui t  cour t .   However ,  we do not  deci de what  our  

concl usi on woul d be i f ,  on r emand,  i ndi v i dual  r ecor d subj ect s 

i nt er vene and r equest  t he c i r cui t  cour t  t o appl y t he bal anci ng 

t est  t o t hem,  i ndi v i dual l y.    

By the Court.—The deci s i on of  t he c i r cui t  cour t  i s  af f i r med 

and t he cause r emanded t o t he c i r cui t  cour t .  
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¶70 ANN WALSH BRADLEY,  J.    (concurring).  I  wr i t e 

separ at el y t o concur  wi t h t he mandat e of  t he maj or i t y.   I  r each 

t he same concl usi on but  r est  on a di f f er ent  anal ysi s.  

¶71 Bef or e del v i ng i nt o t he quest i on of  whet her  t he 

col l ect i ve bar gai ni ng agr eement  i s a l aw,  i t  i s  necessar y t o 

addr ess a t hr eshol d quest i on:  whet her  Wi s.  St at .  § 111. 92( 1) ( a)  

set s f or t h a r ul e of  l egi s l at i ve pr oceedi ngs.    I f  

§ 111. 92( 1) ( a)  i s a r ul e of  l egi s l at i ve pr oceedi ng t hen t he 

doct r i nes of  separ at i on of  power s and comi t y pr event  t he cour t  

f r om i nt er veni ng t o enf or ce t he st at ut e.   I f  i t  i s  not  a r ul e of  

pr oceedi ng,  t hen we ar e f r ee t o i nt er pr et  and appl y t he st at ut e.  

¶72 I  agr ee wi t h t he di ssent  t hat  t hi s i s a c l ose case,  

and t hat  " t her e i s no si mpl e way of  di st i ngui shi ng i n c l ose 

cases bet ween a r ul e of  l egi s l at i ve pr oceedi ng and a r ul e 

r el at i ng t o non- pr ocedur al  mat t er s. "   See di ssent ,  ¶100.   The 

di ssent  t her ef or e wei ghs t he i nt er est s i nvol ved.    

¶73 I t  acknowl edges t hat  sever al  s i gni f i cant  f act or s wei gh 

i n f avor  of  concl udi ng t hat  t hi s i s not  a r ul e of  l egi s l at i ve 

pr oceedi ng:  " f ai r ness r equi r es not i ce" ;  " t he publ i c pol i cy 

embodi ed i n Wi s.  St at .  § 111. 92( 1) ( a)  .  .  .  i s  best  ser ved when 

t he bi l l  pi npoi nt s t he par t s of  a col l ect i ve bar gai ni ng 

agr eement  t hat  modi f y exi st i ng l aw" ;  and " t r anspar ency i n 

gover nment  [ i s ]  a domi nant  publ i c pol i cy i n t hi s st at e. "   

Di ssent ,  ¶¶101- 103.  

¶74 Never t hel ess,  t he di ssent  al so obser ves t hat  sever al  

ot her  f act or s pr ovi de a count er - bal ance.  Ul t i mat el y,  i t  
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concl udes t hat  t he bal ance t i ps i n f avor  of  t he cour t ' s  

r est r ai nt .   Di ssent ,  ¶107.    

¶75 I  see t he bal ance di f f er ent l y.   I n a c l ose case,  I  

concl ude t hat  t he wei ght y publ i c pol i c i es of  not i ce and 

t r anspar ency i n gover nment  t i p t he scal e.   I  woul d t her ef or e 

det er mi ne t hat  Wi s.  St at .  § 111. 92( 1) ( a)  i s not  a r ul e of  

l egi s l at i ve pr oceedi ng,  and t he cour t  may i nt er vene t o exami ne 

whet her  i t s condi t i ons wer e met .   

¶76 I  t ur n t hen t o t he st at ut e t o det er mi ne whet her  t he 

col l ect i ve bar gai ni ng agr eement  was pr oper l y r at i f i ed.   Wi s.  

St at .  § 111. 92( 1) ( a)  pr ovi des i n par t :  

I f  t he [ j oi nt  commi t t ee on empl oyment  r el at i ons]  
appr oves t he t ent at i ve agr eement ,  i t  shal l  i nt r oduce 
i n a bi l l  or  compani on bi l l s ,  .  .  .  t hat  por t i on of  
t he t ent at i ve agr eement  whi ch r equi r es l egi s l at i ve 
act i on f or  i mpl ement at i on,  such as .  .  .  any pr oposed 
amendment s,  del et i ons or  addi t i ons t o exi st i ng l aw.  

The por t i on of  t he col l ect i ve bar gai ni ng agr eement  t hat  pr ovi des 

t hat  t he St at e wi l l  not  r el ease empl oyee i nf or mat i on t o t he 

pr ess cr eat es an amendment  t o t he open r ecor ds l aw.   Thus,  I  

must  det er mi ne whet her  t he l egi s l at ur e f ol l owed t he di ct at es of  

Wi s.  St at .  § 111. 92( 1) ( a)  when i t  r at i f i ed t he agr eement .    

¶77 I  det er mi ne t hat  i t  di d not .   Not hi ng i n 2003 Wi s.  Act  

319 expl i c i t l y  set s f or t h any por t i on of  t he t ent at i ve agr eement  

at  al l .   Cer t ai nl y,  not hi ng i n t he t ext  of  t he Act  set s f or t h an 

amendment  t o t he publ i c r ecor ds st at ut e r equi r i ng l egi s l at i ve 

act i on.   I  t hus det er mi ne t hat  t he di r ect i ves i n Wi s.  St at .  

§ 111. 92( 1) ( a)  wer e not  met  t o t he ext ent  t hat  2003 Wi s.  Act  319 

at t empt ed t o pr ovi de an amendment  t o t he publ i c r ecor ds l aw.  
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Li ke t he maj or i t y,  I  ul t i mat el y concl ude t hat  because Wi s.  St at .  

§ 111. 92( 1) ( a)  was not  sat i sf i ed,  t he r ecor ds ar e t o be 

r el eased.  

¶78 Accor di ngl y,  I  r espect f ul l y concur .      
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¶79 SHI RLEY S.  ABRAHAMSON,  C. J.  (dissenting).  The 

newspaper s ( t he Mi l waukee Jour nal  Sent i nel  and t he Lakel and 

Ti mes)  ar gue t hat  t hi s cour t  shoul d i nt er pr et  and appl y Wi s.  

St at .  § 111. 92( 1) ( a)  t o det er mi ne whet her  l egi s l at i on r at i f y i ng 

a col l ect i ve bar gai ni ng agr eement  compl i es wi t h § 111. 92( 1) ( a) .   

The newspaper s '  ar gument  r equi r es t hi s cour t  t o det er mi ne 

whet her  Wi s.  St at .  § 111. 92( 1) ( a)  set s f or t h a r ul e of  

l egi s l at i ve pr oceedi ng,  t hat  i s ,  a r ul e est abl i shi ng pr ocedur al  

r equi r ement s f al l i ng wi t hi n Ar t i c l e I V,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on.   Ar t i c l e I V,  § 8 pr ovi des t hat  " [ e] ach 

house may det er mi ne t he r ul es of  i t s  own pr oceedi ngs. "   

¶80 I f  Wi s.  St at .  § 111. 92( 1) ( a)  i s  a r ul e of  pr oceedi ng 

under  t he Wi sconsi n Const i t ut i on,  t he doct r i ne of  separ at i on of  

power s and t he pr i nci pl e of  comi t y appl y,  and t he cour t s wi l l  

not  enf or ce § 111. 92( 1) ( a) :  " I f  t he l egi s l at ur e f ai l s  t o f ol l ow 

sel f - adopt ed pr ocedur al  r ul es i n enact i ng l egi s l at i on,  and such 

r ul es ar e not  mandat ed by t he const i t ut i on,  cour t s wi l l  not  

i nt er vene t o decl ar e t he l egi s l at i on i nval i d. " 1   

                                                 
1 St at e ex r el .  La Fol l et t e v.  St i t t ,  114 Wi s.  2d 358,  365,  

338 N. W. 2d 684 ( 1983) .    

See al so 1 Nor man J.  Si nger  St at ut es and St at ut or y 
Const r uct i on § 7. 4,  at  609- 11 ( 6t h ed.  2002)  ( " The deci s i ons ar e 
near l y unani mous i n hol di ng t hat  an act  cannot  be decl ar ed 
i nval i d f or  f ai l ur e of  a house t o obser ve i t s own 
r ul es.  .  .  .  The l egi s l at ur e by st at ut e or  j oi nt  r esol ut i on 
cannot  bi nd or  r est r i ct  i t sel f  or  i t s  successor s t o t he 
pr ocedur e t o be f ol l owed i n t he passage of  l egi s l at i on. " ) ;  
Char l es Luce,  Judi c i al  Regul at i on of  Legi s l at i ve Pr ocedur e i n 
Wi sconsi n,  1941 Wi s.  L.  Rev.  439,  453- 54 ( " The cour t  wi l l  not  
i nval i dat e an act  because i t  appear s t hat  t he r espect i ve houses 
of  t he l egi s l at ur e have not  compl i ed wi t h t hei r  own r ul es i n 
passi ng i t . " ) .  
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¶81 I f  Wi s.  St at .  § 111. 92( 1) ( a)  i s not  a r ul e of  

pr oceedi ng under  t he Wi sconsi n Const i t ut i on,  t he cour t  wi l l  

i nt er pr et  and appl y § 111. 92( 1) ( a)  t o t he f act  s i t uat i on 

pr esent ed.  

¶82 The maj or i t y opi ni on concl udes t hat  Wi s.  St at .  

§ 111. 92( 1) ( a)  was not  sat i sf i ed i n t he pr esent  case and t hat  

t he r ecor ds must  be r el eased.   See maj or i t y op. ,  ¶¶37- 41.   I  

r each a di f f er ent  concl usi on.   I  concl ude t hat  § 111. 92( 1) ( a)  

set s f or t h a r ul e of  pr oceedi ng under  t he Wi sconsi n Const i t ut i on 

and cour t s shoul d not  i nt er vene t o enf or ce § 111. 92( 1) ( a) .      

¶83 Wi sconsi n St at .  § 111. 92( 1) ( a)  pr ovi des i n r el evant  

par t  t hat  i f  t he Joi nt  Commi t t ee on Empl oyment  Rel at i ons 

appr oves a t ent at i ve agr eement  bet ween t he St at e and a l abor  

or gani zat i on,  t he Commi t t ee "shall introduce in a bill or 

companion bills . . . that portion of the tentative agreement 

which requires legislative action for implementation, such 

as . . . any proposed amendments, deletions or additions to 

existing law."   Thi s r equi r ement  about  t he cont ent  of  a bi l l  

r el at i ng t o a col l ect i ve bar gai ni ng agr eement  i s not  mandat ed by 

t he const i t ut i on.      

¶84 The Joi nt  Commi t t ee on Empl oyment  Rel at i ons di d 

i nt r oduce a bi l l  r el at i ng t o t he col l ect i ve bar gai ni ng agr eement  

at  i ssue i n t he pr esent  case.   The bi l l  became l aw as 2003 Act  

319.   The Act  r at i f i ed t he t ent at i ve col l ect i ve bar gai ni ng 

agr eement ,  pr ovi di ng as f ol l ows i n per t i nent  par t :   

The l egi s l at ur e r at i f i es t he t ent at i ve agr eement  
negot i at ed f or  t he 2003- 05 bi enni um bet ween t he st at e 
of  Wi sconsi n,  t he of f i ce of  st at e empl oyment  
r el at i ons,  and t he Wi sconsi n St at e Empl oyees 
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Uni on .  .  .  .  The di r ect or  of  t he of f i ce of  st at e 
empl oyment  r el at i ons shal l  f i l e an of f i c i al  copy of  
t he agr eement ,  cer t i f i ed by t he cochai r per sons of  t he 
j oi nt  commi t t ee on empl oyment  r el at i ons,  wi t h t he 
secr et ar y of  st at e.  

¶85 The newspaper s cont end t hat  t he Act  i s i nval i d as a 

v i ol at i on of  Wi s.  St at .  § 111. 92( 1) ( a)  t o t he ext ent  t he Act  

at t empt s t o r at i f y t he por t i on of  t he col l ect i ve bar gai ni ng 

agr eement  t hat  amends t he publ i c r ecor ds l aw.   The Act ,  t hey 

ar gue,  does not  expl i c i t l y  set  f or t h t hat  por t i on of  t he 

agr eement  t hat  r equi r es l egi s l at i ve act i on.   

¶86 As i s obvi ous f r om t he t ext  of  t he Act ,  not hi ng i n t he 

Act  expl i c i t l y  set s f or t h any por t i on of  t he t ent at i ve 

col l ect i ve bar gai ni ng agr eement  at  al l ,  l et  al one any por t i on 

t hat  r equi r es l egi s l at i ve act i on.  The Act  does not  r ef er  t o any 

st at ut e;  i t  does not  r ef er  t o t he publ i c r ecor ds st at ut e;  and i t  

does not  expl i c i t l y  exempt  i nf or mat i on about  st at e empl oyee 

r ecor ds f r om pr ess access.   The Act  mer el y r ef er s t o and 

r at i f i es t he col l ect i ve bar gai ni ng agr eement  as a whol e and 

r equi r es t hat  t he agr eement  be f i l ed wi t h t he Secr et ar y of  

St at e.        

¶87 I  answer  t he i ssue pr esent ed,  gui ded by t hese t hr ee 

l egal  pr i nci pl es:    

( 1)  Cour t s have t he aut hor i t y t o r evi ew l egi s l at i ve act s t o 

det er mi ne whet her  t hey conf l i c t  wi t h t he Uni t ed St at es or  

Wi sconsi n const i t ut i on.    

( 2)  Cour t s have t he aut hor i t y  t o i nt er pr et  st at ut es and 

appl y t hem t o t he f act s pr esent ed.   
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( 3)  " [ T] he l egi s l at ur e' s adher ence t o r ul es or  st at ut es 

pr escr i bi ng l egi s l at i ve pr ocedur e i s a mat t er  ent i r el y wi t hi n 

l egi s l at i ve cont r ol  and di scr et i on,  not  subj ect  t o j udi c i al  

r evi ew unl ess t he l egi s l at i ve pr ocedur e i s mandat ed by t he 

const i t ut i on. " 2  I f  t he l egi s l at ur e f ai l s  t o f ol l ow sel f - i mposed 

pr ocedur al  r ul es,  i ncl udi ng a pr ocedur al  r ul e i n t he f or m of  a 

st at ut e,  t he l egi s l at ur e i s v i ewed as accompl i shi ng " an i mpl i ed 

ad hoc r epeal  of  such r ul es. " 3           

¶88 Because t he f i r st  and t hi r d l egal  pr i nci pl es above 

r el at e t o t he Wi sconsi n const i t ut i on,  I  set  f or t h t he t hr ee 

r el evant  Wi sconsi n const i t ut i onal  pr ovi s i ons.  

                                                 
2 St at e ex r el .  La Fol l et t e v.  St i t t ,  114 Wi s.  2d 358,  365,  

338 N. W. 2d 684 ( 1983)  ( hol di ng t hat  1983 Wi sconsi n Act  3 i s 
val i d al t hough t he enact ment  pr ocedur e may have vi ol at ed Wi s.  
St at .  § 13. 49) .  

Wi sconsi n has l ong f ol l owed t hi s r ul e.   See McDonal d v.  
St at e,  80 Wi s.  407,  412,  50 N. W.  185 ( 1891)  ( " We t hi nk no cour t  
has ever  decl ar ed an act  of  t he l egi s l at ur e voi d f or  non-
compl i ance wi t h t he r ul es of  pr ocedur e made by i t sel f ,  or  t he 
r espect i ve br anches t her eof ,  and whi ch i t  or  t hey may change or  
suspend at  wi l l . " ) ;  St at e ex r el .  Hunsi cker  v.  Boar d of  Regent s,  
209 Wi s.  83,  86,  244 N. W.  618 ( 1932)  ( " I t  i s  a wel l  set t l ed 
pr i nci pl e of  l aw t hat  a st at ut e wi l l  not  be hel d voi d because 
t he l egi s l at ur e di d not  f ol l ow i t s own r ul es i n t he passage of  
t he act .   Thi s i s on t he t heor y t hat  t he l egi s l at ur e has t he 
power  t o change i t s r ul es at  any t i me. "  ( c i t at i ons omi t t ed) ) ;  
Out agami e Count y v.  Smi t h,  38 Wi s.  2d 24,  39,  155 N. W. 2d 639 
( 1968)  ( " Thi s cour t  i s  wi t hout  aut hor i t y t o i nt er meddl e i n 
mat t er s of  l egi s l at i ve concer n.  I t  i s  a wel l  set t l ed pr i nci pl e 
of  Wi sconsi n const i t ut i onal  l aw t hat  one br anch of  t he 
gover nment  has no aut hor i t y t o compel  a co- or di nat e br anch t o 
per f or m f unct i ons of  j udgment  and di scr et i on t hat  ar e l awf ul l y  
del egat ed t o i t  by t he const i t ut i on. " ) .  

3 St i t t ,  114 Wi s.  2d at  365.  
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• No l aw shal l  be enact ed except  by bi l l .   Wi s.  
Const .  ar t .  I V,  § 17( 2) .  

• No l aw shal l  be i n f or ce unt i l  publ i shed.   Wi s.  
Const .  ar t .  I V,  § 17( 2) .  

• Each house may det er mi ne t he r ul es of  i t s  own 
pr oceedi ngs.   Wi s.  Const .  ar t .  I V,  § 8. 4  

¶89 2003 Act  319 sat i sf i es t he f i r st  t wo const i t ut i onal  

pr ovi s i ons;  i t  does not  r un af oul  of  Ar t i c l e I V,  Sect i on 17( 2) .   

I t  was enact ed by a bi l l ,  namel y 2003 Senat e Bi l l  565.   I t  was 

publ i shed on May 28,  2004.    

¶90 Not hi ng i n t he Wi sconsi n Const i t ut i on r equi r es t hat  a 

bi l l  r at i f y i ng a col l ect i ve bar gai ni ng agr eement  cont ai n 

l anguage ot her  t han t he l anguage r equi r ed t o be i n al l  act s 

under  Ar t i c l e I V,  Sect i on 17( 1) . 5  Nor  does anyt hi ng i n t he 

Wi sconsi n Const i t ut i on f or bi d t he l egi s l at ur e f r om enact i ng a 

                                                 
4 For  a di scuss i on of  t he t en Wi sconsi n Const i t ut i on 

pr ovi s i ons r el at i ng t o t he pr ocedur e t he l egi s l at ur e i s t o 
obser ve i n enact i ng a st at ut e,  see Char l es Luce,  Judi c i al  
Regul at i on of  Legi s l at i ve Pr ocedur e i n Wi sconsi n,  1941 Wi s.  L.  
Rev.  439.  

5 Ar t i c l e I V,  Sect i on 17( 1)  of  t he Wi sconsi n Const i t ut i on 
i mposes t he r equi r ement  t hat  " [ t ] he st y l e of  al l  l aws of  t he 
st at e shal l  be ' The peopl e of  t he st at e of  Wi sconsi n,  
r epr esent ed i n senat e and assembl y,  do enact ed as f ol l ows: " .   
Thi s l anguage appear s i n 2003 Wi sconsi n Act  319.    
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l aw r ef er r i ng t o an ext r i nsi c document . 6  I nsof ar  as 

§ 111. 92( 1) ( a)  set s f or t h r equi r ement s about  t he cont ent  of  a 

bi l l  r at i f y i ng a col l ect i ve bar gai ni ng agr eement ,  i t  i mposes a 

st at ut or y l i mi t at i on upon a l egi s l at i ve act  r at i f y i ng a 

col l ect i ve bar gai ni ng agr eement  t hat  i s  not  set  f or t h i n t he 

Wi sconsi n Const i t ut i on.   

¶91 I  now t ur n t o t he t hi r d Wi sconsi n const i t ut i onal  

pr ovi s i on r el at i ng t o t he r i ght  of  each house t o det er mi ne t he 

r ul es of  i t s  own pr oceedi ngs.   A cour t  deci des whet her  Wi s.  

                                                 
6 I n St at e v.  Wakeen,  263 Wi s.  401,  57 N. W. 2d 364 ( 1953) ,  

f or  exampl e,  t he cour t  r evi ewed a st at ut e r egul at i ng t he 
di st r i but i on of  " dr ugs"  and def i ni ng t he wor d " dr ug"  i n r el evant  
par t  as " [ a] r t i c l es r ecogni zed i n t he of f i c i al  Uni t ed St at es 
Phar macopoei a,  of f i c i al  Homeopat hi c Phar macopoei a of  t he Uni t ed 
St at es,  or  of f i ci al  Nat i onal  For mul ar y,  or  any suppl ement  t o any 
of  t hem,  i nt ended f or  use i n t he di agnosi s,  cur e,  mi t i gat i on,  
t r eat ment ,  or  pr event i on of  di sease i n man or  ot her  ani mal s. "   
Wakeen,  263 Wi s.  at  404 ( quot i ng Wi s.  St at .  § 151. 06) .   Wakeen 
cont ended t hat  t he st at ut e r epr esent ed " an unl awf ul  del egat i on 
of  l egi s l at i ve aut hor i t y t o t he pr i vat e or gani zat i ons l ocat ed 
out si de of  t he s t at e whi ch compi l e t he publ i cat i ons r ef er r ed t o 
[ i n t he st at ut e] , "  par t i cul ar l y i nsof ar  as t he st at ut e def i ned 
" dr ugs"  t o i ncl ude " ar t i c l es l i s t ed i n f ut ur e suppl ement s" ——t hat  
i s,  document s not  yet  i n exi st ence——t o t he publ i cat i ons l i s t ed 
i n t he st at ut e.   Wakeen,  263 Wi s.  at  406- 07.   The cour t  
concl uded t hat  t he st at ut e di d not  r epr esent  a del egat i on of  
l egi s l at i ve aut hor i t y and was const i t ut i onal l y val i d.   See 
Wakeen,  263 Wi s.  at  411- 12.    

I n Wal gr een Co.  v.  Ci t y of  Madi son,  2008 WI  80,  ¶20,  311 
Wi s.  2d 158,  752 N. W. 2d 687,  t hi s cour t  i nt er pr et ed and appl i ed 
Wi s.  St at .  § 70. 32( 1) ,  pr ovi di ng i n par t  t hat  " [ r ] eal  pr oper t y 
shal l  be val ued by [ a pr oper t y]  assessor  i n t he manner  speci f i ed 
i n t he Wi sconsi n pr oper t y assessment  manual  pr ovi ded under  
s.  73. 03( 2a)  .  .  .  . "   The pr oper t y assessment  manual  i s a 
document  t hat  t he Depar t ment  of  Revenue pr epar es,  amends f r om 
t i me t o t i me,  and publ i shes i n el ect r oni c f or m and on t he 
I nt er net .   Wi s.  St at .  § 73. 03( 2a) .   I t  does not  appear  t hat  t he 
t ext  of  t he pr oper t y assessment  manual  may be f ound i n any 
l egi s l at i ve act .  
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St at .  § 111. 92( 1) ( a)  i s a " r ul e of  pr oceedi ng"  under  Ar t i c l e I V,  

Sect i on 8 of  t he Wi sconsi n Const i t ut i on. 7  The cour t  has used t he 

phr ase " r ul es of  i t s  own pr oceedi ngs"  under  Ar t i c l e I V,  Sect i on 

8 i nt er changeabl y wi t h t he phr ases " r ul es gover ni ng how [ t he 

l egi s l at ur e]  oper at es"  and " t he l egi s l at ur e' s pr ocedur al  r ul es. " 8   

¶92 Nei t her  t he par t i es nor  t he ami ci  cur i ae f ur ni sh a 

good def i ni t i on or  descr i pt i on of  what  i s  meant  by t he 

const i t ut i onal  phr ase " a r ul e of  i t s  own pr oceedi ngs. "   Thi s 

omi ssi on i s not  sur pr i s i ng.   Cour t s and l i t i gant s have 

di f f i cul t y i n some i nst ances i n di st i ngui shi ng bet ween a r ul e of  

pr oceedi ng and a r ul e gover ni ng a subst ant i ve mat t er .   Ther e i s 

no magi c l i ne al ways easi l y di scer ni bl e bet ween pr ocedur al  r ul es 

and r ul es gover ni ng non- pr ocedur al  mat t er s.      

¶93 The newspaper s ar gue t hat  t he l anguage at  i ssue i n 

Wi s.  St at .  § 111. 92( 1) ( a)  r el at es t o cont ent ,  not  pr ocedur e.   I  

agr ee t hat  t he st at ut or y l anguage r equi r i ng t he Joi nt  Commi t t ee 

on Empl oyment  Rel at i ons t o " i nt r oduce i n a bi l l  .  .  .  t hat  

por t i on of  t he t ent at i ve agr eement  whi ch r equi r es l egi s l at i ve 

act i on f or  i mpl ement at i on"  gover ns t he cont ent  of  a bi l l :  t he 

st at ut e c l ear l y pr ovi des t hat  a bi l l  must  cont ai n t hat  por t i on 

of  t he t ent at i ve agr eement  t hat  r equi r es l egi s l at i ve act i on,  

such as an amendment  t o exi st i ng l aw.   

¶94 Sect i on 111. 92( 1) ( a)  does not ,  however ,  speci f y i n 

what  way a bi l l  must  set  f or t h t hat  por t i on of  t he t ent at i ve 

                                                 
7 Cust odi an of  Recor ds v.  Wi sconsi n,  2004 WI  65,  ¶29,  272 

Wi s.  2d 208,  680 N. W. 2d 792.  

8 I d. ,  ¶¶28- 29.  
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agr eement  t hat  r equi r es l egi s l at i ve act i on.   Sect i on 

111. 92( 1) ( a)  i s s i l ent  on t he met hod of  i ncl udi ng t hat  por t i on 

of  t he t ent at i ve agr eement  i n a bi l l .  

¶95 The cour t  of  appeal s i n Boar d of  Regent s v.  Wi sconsi n 

Per sonnel  Commi ssi on,  103 Wi s.  2d 545,  309 N. W. 2d 366 ( Ct .  App.  

1981) ,  r epeat edl y  r ef er s t o Wi s.  St at .  § 111. 92( 1) ( a) 9 as set t i ng 

f or t h a r ul e of  l egi s l at i ve pr ocedur e,  a met hod f or  l egi s l at i ve 

appr oval  of  a col l ect i ve bar gai ni ng agr eement . 10  Never t hel ess,  

t he Boar d of  Regent s cour t  of  appeal s t r eat ed Wi s.  St at .  

§ 111. 92' s pr ocedur al  r equi r ement s as bi ndi ng on t he 

l egi s l at ur e.   The cour t  of  appeal s st at ed t hat  i f  t he 

l egi s l at ur e i nt ends t o change a l aw by r at i f y i ng a col l ect i ve 

                                                 
9 At  t he t i me t he cour t  of  appeal s deci ded t he Boar d of  

Regent s case,  Wi s.  St at .  § 111. 92( 1) ( a)  was number ed as 
§ 111. 92( 1) .  

10 The Boar d of  Regent s cour t  of  appeal s st at ed t hat  i n 
§ 111. 92( 1) ,  " [ t ] he l egi s l at ur e has chosen a met hod f or  appr oval  
of  a col l ect i ve bar gai ni ng agr eement  t hat  assur es i t  wi l l  be 
i nf or med of  i nt ended changes i n exi st i ng l aw,  wi t h t he 
consequent  oppor t uni t y t o consi der  t he mer i t s of  t he changes i n 
conj unct i on wi t h i t s appr oval  of  t he agr eement .  .  .  .  The 
pr ocedur e avoi ds unf avor ed i mpl i ed r epeal s or  amendment s,  
assur es t hat  speci f i c  l egi s l at i ve act s wi l l  cont r ol  gener al  
act s,  and al so assur es st at ut or y har mony. "   Boar d of  Regent s,  
103 Wi s.  2d at  558.  

I n Boar d of  Regent s t he l egi s l at ur e had r at i f i ed a 
col l ect i ve bar gai ni ng agr eement  gr ant i ng t he Per sonnel  
Commi ssi on di scr et i onar y aut hor i t y t o r evi ew t he di schar ge of  
pr obat i onar y empl oyees.   Thi s pr ovi s i on i n t he col l ect i ve 
bar gai ni ng agr eement  conf l i c t ed wi t h st at ut or y pr ovi s i ons i n 
Chapt er  230 pr ov i di ng t hat  a pr obat i onar y empl oyee had no r i ght  
t o appeal  a di schar ge.   The Joi nt  Commi t t ee on Empl oyment  
Rel at i ons had not  i nt r oduced a bi l l  cont ai ni ng t hat  por t i on of  
t he col l ect i ve bar gai ni ng agr eement  t hat  woul d amend or  add t o 
exi st i ng l aw by gr ant i ng t he Per sonnel  Commi ssi on di scr et i onar y 
aut hor i t y t o r evi ew t he di schar ge of  pr obat i onar y empl oyees.  
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bar gai ni ng agr eement ,  i t  must  " compl y wi t h i t s own l i mi t i ng 

appr oval  pr ocedur e t o ef f ect  t hi s change. " 11   

¶96 The Boar d of  Regent s deci s i on i s ,  however ,  not  hel pf ul  

i n deci di ng t he pr esent  case.   The par t i es '  br i ef s i n Boar d of  

Regent s di d not  addr ess t he appl i cabi l i t y  of  Wi s.  St at .  

§ 111. 92( 1) ( a) . 12  No par t y ar gued t hat  i f  Wi s.  St at .  

§ 111. 92( 1) ( a)  const i t ut es a r ul e of  l egi s l at i ve pr ocedur e,  t he 

st at ut e i s not  bi ndi ng on t he l egi s l at ur e and wi l l  not  be 

enf or ced by t he cour t s.   Nor  di d t he cour t  of  appeal s r ai se t hi s 

i ssue sua spont e.   The cour t  of  appeal s showed no awar eness of  

t he pot ent i al  conf l i c t  bet ween i t s anal ysi s and pr i or  case l aw 

hol di ng t hat  t he cour t s do not  enf or ce l egi s l at i ve compl i ance 

wi t h sel f - adopt ed r ul es of  l egi s l at i ve pr ocedur e. 13   

¶97 I t  seems t o me t hat  t he pr eci se l anguage t o be 

i nser t ed i n t he Act  t o sat i sf y t he cont ent  r equi r ement  of  

§ 111. 92( 1) ( a)  may be vi ewed as a r ul e of  l egi s l at i ve pr oceedi ng 

f or  t he l egi s l at ur e t o det er mi ne.   Why shoul dn' t  t he l egi s l at ur e 

( r at her  t han a cour t )  be abl e t o deci de whet her  exact  l anguage 

f r om t he agr eement  must  be r epr oduced i n t he bi l l ?  Or  whet her  a 

r ef er ence t o t he ar t i c l e and sect i on of  t he agr eement  i s 

suf f i c i ent ?  Or  whet her  a br i ef  descr i pt i on of  t he por t i on of  

                                                 
11 Boar d of  Regent s,  103 Wi s.  2d at  556.   See al so i d.  at  

557- 58.  

12 See Boar d of  Regent s,  103 Wi s.  2d at  555 n. 7.  

13 To t he ext ent  t hat  t he Boar d of  Regent s deci s i on may be 
vi ewed as i mpl yi ng t hat  a cour t  wi l l  i nval i dat e l egi s l at i on when 
t he l egi s l at ur e has vi ol at ed a pr ocedur al  st at ut or y pr ovi s i on,  
t hi s i mpl i cat i on must  be di savowed.  
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t he agr eement  at  i ssue i s adequat e?  Cannot  t he l egi s l at ur e 

( r at her  t han a cour t )  al so det er mi ne as a mat t er  of  pr ocedur e 

whet her  t he st at ut or y l aw t o be modi f i ed by a col l ect i ve 

bar gai ni ng agr eement  must  be set  f or t h i n f ul l  ( or  descr i bed or  

i dent i f i ed by st at ut or y number )  i n t he bi l l ?  Why can' t  t he 

l egi s l at ur e ( r at her  t han a cour t )  det er mi ne t hat  a r ef er ence t o 

and i ncor por at i on of  t he ent i r e col l ect i ve bar gai ni ng agr eement  

i s suf f i c i ent  t o sat i sf y t he cont ent  r equi r ement  under  

§ 111. 92( 1) ( a) ?   

¶98 Anyone r eadi ng t he col l ect i ve bar gai ni ng agr eement  i n 

t he pr esent  case woul d know t hat  t he agr eement  adopt s an 

except i on t o t he publ i c r ecor ds st at ut e.   Ar t i c l e 2/ 4/ 4 of  t he 

agr eement  r at i f i ed under  2003 Act  319 expl i c i t l y  pr ovi des t hat  

" [ n] ot wi t hst andi ng t he pr ovi s i ons of  § 19. 31- 19. 36 [ t he publ i c 

r ecor ds st at ut e]  .  .  .  t he Empl oyer  wi l l  not  r el ease any 

i nf or mat i on r el at i ng t o t he names,  addr esses .  .  .  of  empl oyees 

cover ed by t hi s Agr eement . "   

¶99 Al t hough i t  may be ar gued t hat  i t  i s  f or  t he cour t  t o 

i nt er pr et  Wi s.  St at .  § 111. 92( 1) ( a)  and t o hol d t he l egi s l at ur e 

t o t he cour t ' s  i nt er pr et at i on of  t he pr eci se l anguage needed t o 

sat i sf y t he cont ent  r equi r ement  of  § 111. 92( 1) ( a) ,  t her e i s al so 

a good ar gument  t hat  i n so i nt er pr et i ng and appl y i ng t he st at ut e 

t he cour t  woul d encr oach upon t he l egi s l at ur e' s r i ght  t o 

det er mi ne t he r ul es of  i t s  own pr oceedi ngs.   Ar guabl y,  how t he 

l egi s l at ur e must  sat i sf y t he cont ent  r equi r ement  of  Wi s.  St at .  

§ 111. 92( 1) ( a)  and how t he l egi s l at ur e must  make cl ear  i t s 
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i nt ent  t o r at i f y  pr ovi s i ons i n a col l ect i ve bar gai ni ng agr eement  

t hat  modi f y exi st i ng l aw ar e quest i ons of  l egi s l at i ve pr ocedur e.  

¶100 I  acknowl edge t hat  t her e i s  no si mpl e way of  

di st i ngui shi ng i n c l ose cases bet ween a r ul e of  l egi s l at i ve 

pr oceedi ng and a r ul e r el at i ng t o non- pr ocedur al  mat t er s under  

t he Wi sconsi n const i t ut i on,  and t he i nst ant  case i s a c l ose 

case.   When a l egi s l at i ve act  does not  v i ol at e a const i t ut i onal  

pr ovi s i on and t her e i s a r easonabl e doubt  about  whet her  an 

appl i cabl e st at ut e pr esent s a r ul e of  l egi s l at i ve pr oceedi ng,  I  

must  wei gh t he var i ous i nt er est s i nvol ved.      

¶101 As a member  of  t he j udi c i al  br anch,  I  am accust omed t o 

t he concept  t hat  t he wor ds of  a st at ut e shoul d be f ol l owed and 

t o t he concept  t hat  f ai r ness r equi r es not i ce.   I  woul d al so be 

mor e comf or t abl e i f  t he l egi s l at ur e spel l ed out  exact l y what  

st at ut es i t  i nt ends t o modi f y when r at i f y i ng a col l ect i ve 

bar gai ni ng agr eement .  " Such a pr ocedur e i s endowed wi t h t he 

v i r t ue of  avoi dance of  compl ex j udi c i al  and admi ni st r at i ve 

st at ut or y const r uct i on desi gned t o ar r i ve at  l egi s l at i ve i nt ent ,  

and mi ni mi zes t he pr ospect  of  i nt er pr et i ve er r or . " 14    

¶102 I  am t her ef or e per suaded t hat  t he publ i c pol i cy 

embodi ed i n Wi s.  St at .  § 111. 92( 1) ( a)  gover ni ng t he cont ent  of  a 

bi l l  r at i f y i ng a col l ect i ve bar gai ni ng agr eement  i s best  ser ved 

when t he bi l l  pi npoi nt s t he par t s of  a col l ect i ve bar gai ni ng 

agr eement  t hat  modi f y exi st i ng l aw.   As t he Boar d of  Regent s 

cour t  of  appeal s  r ecogni zed,  § 111. 92( 1) ( a)  i s desi gned t o ser ve 

t he i mpor t ant  pur pose of  assur i ng t hat  t he l egi s l at ur e " wi l l  be 

                                                 
14 Boar d of  Regent s,  103 Wi s.  2d at  558.  
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i nf or med of  i nt ended changes i n exi st i ng l aw"  and wi l l  have " t he 

consequent  oppor t uni t y t o consi der  t he mer i t s of  t he changes i n 

conj unct i on wi t h i t s appr oval  of  [ a col l ect i ve bar gai ni ng]  

agr eement " 15 

¶103 I  am al so per suaded t hat  t he l egi s l at ur e has made 

t r anspar ency i n gover nment  a domi nant  publ i c pol i cy i n t hi s 

st at e.   Wi sconsi n pr i des i t sel f  on open gover nment  pr oceedi ngs 

and open publ i c r ecor ds.   Sunshi ne i s a gr eat  di s i nf ect ant .  

¶104 These f act or s poi nt  t o hol di ng i n f avor  of  t he 

newspaper s '  posi t i on.  

¶105 Fact or s exi st ,  however ,  poi nt i ng i n t he ot her  

di r ect i on as wel l .   The l egi s l at ur e has used t he same ki nd of  

l anguage over  sever al  year s t o r at i f y col l ect i ve bar gai ni ng 

agr eement s under  Wi s.  St at .  § 111. 92( 1) ( a) .   Thus t he 

l egi s l at ur e appar ent l y has concl uded t hat  § 111. 92( 1) ( a) ' s 

r equi r ement  about  t he cont ent  of  a bi l l  r at i f y i ng a col l ect i ve 

bar gai ni ng agr eement  may be sat i sf i ed by a r ef er ence t o t he 

agr eement  as a whol e.  

¶106 The f i nal  f act or  i s t he wei ght  t o be accor ded t o each 

of  t he equal ,  coor di nat e t hr ee br anches of  gover nment .   Just  as 

t her e ar e r eal ms of  excl usi ve j udi c i al  power  i nt o whi ch t he 

l egi s l at i ve and execut i ve br anches shoul d not  ent er ,  so t oo ar e 

t her e r eal ms of  l egi s l at i ve power  t hat  ar e excl usi vel y i n t he 

l egi s l at ur e' s domai n.   The Wi sconsi n Const i t ut i on ( and our  case 

l aw)  make cl ear  t hat  r ul es of  l egi s l at i ve pr oceedi ng ar e t he 

excl usi ve domai n of  t he l egi s l at ur e.   

                                                 
15 Boar d of  Regent s,  103 Wi s.  2d at  558.    
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¶107 I n consi der i ng al l  t hese f act or s i n t hi s c l ose case,  I  

concl ude t hat  t he bal ance t i ps i n f avor  of  hol di ng t hat  a cour t  

shoul d r ef r ai n f r om i nt er f er i ng wi t h t he l egi s l at ur e i n t he 

pr esent  case under  t he doct r i ne of  separ at i on of  power s embodi ed 

i n t he Wi sconsi n Const i t ut i on and t he pr i nci pl e of  comi t y.   The 

l egi s l at ur e' s adher ence t o r ul es or  st at ut es pr escr i bi ng 

l egi s l at i ve pr ocedur e ( even t hose r egar di ng t he met hod f or  

sat i sf y i ng a st at ut e r egul at i ng t he cont ent  of  a bi l l  or  act )  i s  

a mat t er  ent i r el y wi t hi n l egi s l at i ve cont r ol  and di scr et i on,  not  

subj ect  t o j udi c i al  r evi ew unl ess t he l egi s l at i ve pr ocedur e i s  

mandat ed by or  v i ol at es t he const i t ut i on. 16   

¶108 I t  i s  not  t he r ol e of  t he cour t  t o s i t  i n j udgment  of  

t he l egi s l at ur e when t he l egi s l at ur e' s own r ul es of  pr ocedur e 

ar e at  i ssue and t he const i t ut i on has not  ot her wi se been 

vi ol at ed.   Respect i ng t hi s l i mi t  on t he cour t ' s  aut hor i t y,  I  

                                                 
16 I f  a const i t ut i onal  v i ol at i on wer e i nvol ved,  a cour t  

woul d i nt er pr et  and appl y t he Act  i n accor dance wi t h t he 
Const i t ut i on.   Al t hough t he newspaper s ar gue t hat  t he 
l egi s l at ur e has vi ol at ed due pr ocess by not  gi vi ng t he publ i c 
adequat e not i ce of  t he cont ent s of  t he Act ,  I  am not  per suaded 
by t hi s ar gument ,  whi ch has not  gener al l y been accept ed by 
cour t s.   A br i ef  by an ami cus al so ar gues t hat  t he const i t ut i on 
has been vi ol at ed by t he l egi s l at ur e' s s i ngl i ng out  t he pr ess i n 
t he col l ect i ve agr eement ,  but  t hi s ar gument  has not  been 
advanced or  di scussed by any of  t he par t i es.  
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concl ude t hat  2003 Wi sconsi n Act  319 i s val i d i n f ul l ,  even 

i nsof ar  as i t  r at i f i es t hat  por t i on of  t he col l ect i ve bar gai ni ng 

agr eement  amendi ng t he publ i c r ecor ds l aw.  

¶109 For  t he r easons set  f or t h,  I  di ssent .  
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