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¶1 PER CURI AM.    The member s of  t he cour t  di sagr ee as t o 

t he di sposi t i on of  pet i t i oner  Aar on Ant oni o Al l en' s mot i ons f or  

t he r ecusal  of  Just i ce Mi chael  J.  Gabl eman ci t i ng t he Four t eent h 

Amendment  of  t he Uni t ed St at es Const i t ut i on;  Ar t i c l e I ,  Sect i ons 

1 and 8 of  t he Wi sconsi n Const i t ut i on;  and Wi s.  St at .  

§ 757. 19( 2) ( g) .  

¶2 On Febr uar y 4,  2010,  Just i ce Mi chael  J.  Gabl eman 

i nf or med t he member s of  t he cour t  t hat  he was wi t hdr awi ng f r om 

par t i c i pat i on i n t he cour t ' s  consi der at i on of  Al l en' s r ecusal  
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mot i ons and was wi t hdr awi ng hi s separ at e wr i t t en opi ni on.   Onl y  

s i x j ust i ces ar e t her ef or e par t i c i pat i ng.  

¶3 Thr ee j ust i ces,  Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  

Just i ce Ann Wal sh Br adl ey,  and Just i ce N.  Pat r i ck Cr ooks,  woul d 

or der  br i ef s and or al  ar gument ,  as t he par t i es have r equest ed.    

¶4 Thr ee j ust i ces,  Just i ce Davi d T.  Pr osser ,  Just i ce 

Pat i ence Dr ake Roggensack,  and Just i ce Annet t e Ki ngsl and 

Zi egl er ,  woul d i ssue an or der  denyi ng t he mot i ons.    

¶5 Chi ef  Just i ce Abr ahamson and Just i ces Br adl ey and 

Cr ooks wr i t e i n suppor t  of  t hei r  pr oposed di sposi t i on.  

¶6 Just i ce Roggensack,  j oi ned by Just i ces Pr osser  and 

Zi egl er ,  wr i t es i n suppor t  of  t hei r  pr oposed di sposi t i on.   

¶7 I ndi v i dual  wr i t i ngs by Just i ces Cr ooks,  Pr osser ,  and 

Zi egl er  ar e al so f i l ed.  

¶8 Because t he member s of  t he cour t  di sagr ee as t o t he 

di sposi t i on of  Al l en' s mot i ons as set  f or t h above,  t he mot i ons 

ar e not  gr ant ed.   No f our  j ust i ces have agr eed t o gr ant  t he 

mot i ons.   
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¶9 SHI RLEY S.  ABRAHAMSON,  C. J. ;  ANN WALSH BRADLEY,  J. ;  N.  

PATRI CK CROOKS,  J.    Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  

Just i ce Ann Wal sh Br adl ey,  and Just i ce N.  Pat r i ck Cr ooks j oi n 

t hi s opi ni on and pr oposed or der  r egar di ng Al l en' s r ecusal  

mot i ons. 1 

¶10 When Al l en' s pr o bono counsel  f i r st  f i l ed r ecusal  

mot i ons on Apr i l  17,  2009,  chal l engi ng Just i ce Gabl eman' s 

par t i c i pat i on,  per haps none woul d have f or eseen t he ext ent  t o 

whi ch t hese mot i ons woul d chal l enge t hi s cour t ,  and have 

chal l enged al l  of  us,  i n t he mont hs t hat  have f ol l owed,  even 

t hough r ecusal  i ssues have been per col at i ng under  and above t he 

sur f ace f or  many year s. 2 

                                                 
1 The wor ds " r ecusal "  and " di squal i f i cat i on"  ar e ef f ect i vel y 

synonymous and of t en used i nt er changeabl y,  as we use t hem her e.   
Some do di st i ngui sh bet ween t he t wo wor ds.  " Wher eas ' r ecusal '  
nor mal l y r ef er s t o a j udge' s deci s i on t o st and down vol unt ar i l y ,  
' di squal i f i cat i on'  has t ypi cal l y been r eser ved f or  s i t uat i ons 
i nvol v i ng t he st at ut or i l y  or  const i t ut i onal l y mandat ed r emoval  
of  a j udge upon t he r equest  of  a movi ng par t y or  i t s counsel . "   
Ri char d E.  Fl amm,  Judi c i al  Di squal i f i cat i on:  Recusal  and 
Di squal i f i cat i on of  Judges § 1. 1 at  3 ( 2d ed.  2007) ;  but  see i d.  
at  4 n. 4 ( not i ng some di ssonant  use of  t he t er ms) .  

2 Some of  t hese i ssues,  whi ch t he cour t  needs t o r esol ve,  
have been i dent i f i ed at  l east  s i nce 1990.    I t  woul d have been 
bet t er  t o addr ess our  r ecusal  pr act i ce t hought f ul l y and 
pr ospect i vel y r at her  t han havi ng t o r eact  when a par t i cul ar  
mot i on chal l enges an i ndi v i dual  j ust i ce.   See Appendi x A,  whi ch 
r epr i nt s t he ent i r e t ext s of  di ssent s i n St at e ex r el .  Nat i onal  
Uni on Fi r e I nsur ance Co.  v.  Ci r cui t  Cour t  f or  St .  Cr oi x Count y,  
No.  90- 0935- W,  unpubl i shed or der  ( Wi s.  S.  Ct .  May 29,  1990)  
( Abr ahamson,  J. ,  di ssent i ng) ,  and Mat t er  of  Di sci pl i nar y 
Pr oceedi ngs Agai nst  Cr oset t o,  160 Wi s.  2d 581,  466 N. W. 2d 879 
( 1991)  ( Abr ahamson,  J. ,  di ssent i ng) ,  r el at i ng t o r ecusal .  
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¶11 On Febr uar y 4,  2010,  Just i ce Gabl eman wi t hdr ew f r om 

f ur t her  par t i c i pat i on i n t he cour t ' s  consi der at i on of  Al l en' s  

r ecusal  mot i ons agai nst  Just i ce Gabl eman and wi t hdr ew hi s 

separ at e wr i t i ng i n t hi s mat t er .  

¶12 Just i ces Pr osser ,  Roggensack,  and Zi egl er  concl ude 

t hat  Just i ce Gabl eman need not  have wi t hdr awn f r om par t i c i pat i ng 

i n deci di ng whet her  t he cour t  l acks j ur i sdi ct i on ( power )  t o 

consi der  Al l en' s r ecusal  mot i ons di r ect ed at  Just i ce Gabl eman.   

See J.  Roggensack,  ¶¶196- 197.  

¶13 Just i ces Pr osser ,  Roggensack,  and Zi egl er  f ur t her  

det er mi ne ( 1)  t hat  t hi s cour t  cannot  i ndependent l y r evi ew a 

j ust i ce' s deci s i on t o deny a r ecusal  mot i on except  t o deci de 

whet her  t he i ndi v i dual  j ust i ce made t he det er mi nat i on t hat  t he 

mot i on r equi r ed,  al t hough t hi s cour t  can and shoul d 

i ndependent l y r evi ew deni al s of  r ecusal  mot i ons by el ect ed 

j udges of  t he c i r cui t  cour t  and cour t  of  appeal s ;  and ( 2)  t hat  

Al l en' s r ecusal  mot i ons have no mer i t .  

¶14 Dur i ng t he cour t ' s  l ong,  dr awn- out  consi der at i on of  

Al l en' s mot i ons f or  hi s di squal i f i cat i on,  Just i ce Gabl eman has 

al t er nat ed bet ween par t i c i pat i ng and not  par t i c i pat i ng i n t he 

                                                                                                                                                             
I n Cr oset t o,  t he r ecusal  mot i on asked each j ust i ce 

i ndi v i dual l y t o r ecuse hi msel f  or  her sel f .   The per  cur i am 
deci s i on,  whi ch t hen- Just i ce Abr ahamson di d not  j oi n,  r epor t s 
t hat  each j ust i ce i ndi v i dual l y r esponded.   No mot i on sought  
cour t  r evi ew of  t hese i ndi v i dual  deci s i ons.   Accor di ngl y,  
because t he quest i on was not  r ai sed,  nei t her  t he per  cur i am nor  
Just i ce Abr ahamson' s di ssent  addr essed t he i ssue of  what  a cour t  
shoul d do when a mot i on asks t he ent i r e cour t  t o r evi ew an 
i ndi v i dual  j ust i ce' s r ecusal  deci s i on.   Just i ce Abr ahamson' s 
di ssent  pr oposed act i ons t he cour t  shoul d t ake f or  handl i ng 
r ecusal  mot i ons.    
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consi der at i on of  t he r ecusal  mot i ons di r ect ed t o t he cour t ,  

f i nal l y wi t hdr awi ng f r om par t i c i pat i on on Febr uar y 4,  2010. 3   

¶15 Al l en' s mot i ons t o Just i ce Gabl eman i ndi v i dual l y and 

t o t he cour t  ( on due pr ocess gr ounds)  wer e f i l ed on Apr i l  17,  

2009.   Near l y f i ve mont hs l at er ,  on Sept ember  10,  2009,  Just i ce 

Gabl eman deni ed t he r ecusal  mot i on di r ect ed t o hi m i ndi v i dual l y 

i n a one- sent ence or der  t hat  cont ai ned no expl anat i on. 4  Thus,  

t he r ecusal  mot i on di r ect ed t o t he cour t  on due pr ocess gr ounds 

was not  r eal l y r i pe f or  t he cour t ' s  consi der at i on unt i l  Just i ce 

Gabl eman' s Sept ember  10,  2009 deni al  of  Al l en' s mot i on.  

¶16 On Sept ember  21,  2009,  Al l en f i l ed a suppl ement al  

mot i on addr essed t o t he cour t ,  r equest i ng t he cour t  t o r evi ew 

whet her  Just i ce Gabl eman had consi der ed,  as r equi r ed by  Wi s.  

St at .  § 757. 19( 2) ( g) ,  whet her  he coul d not  or  i t  appear ed he 

coul d not  act  i mpar t i al l y .    

¶17 On Januar y 15,  2010,  Just i ce Gabl eman f i l ed a 

suppl ement  t o hi s Sept ember  10 or der ,  t hi s t i me pr ovi di ng a 10-

                                                 
3 Supr eme Cour t  I nt er nal  Oper at i ng Pr ocedur e I I . L.  pr ovi des:  

" When a j ust i ce r ecuses or  di squal i f i es hi msel f  or  her sel f ,  t he 
j ust i ce t akes no f ur t her  par t  i n t he cour t ' s  consi der at i on of  
t he mat t er . "   I n pr evi ous cases,  a chal l enged j ust i ce has not  
par t i c i pat ed i n det er mi ni ng t he cour t ' s  r esponse t o a mot i on 
chal l engi ng t he j ust i ce.   See St at e v.  Am.  TV & Appl i ance of  
Madi son,  I nc. ,  151 Wi s.  2d 175,  443 N. W. 2d 662 ( 1989) ;  Ci t y of  
Edger t on v.  Gen.  Cas.  Co.  of  Wi s. ,  190 Wi s.  2d 510,  527 
N. W. 2d 305 ( 1995) ;  Jackson v.  Benson,  249 Wi s.  2d 681,  639 
N. W. 2d 545 ( 2002) ;  Donohoo v.  Act i on Wi s. ,  I nc. ,  2008 WI  110,  
314 Wi s.  2d 510,  754 N. W. 2d 480.  

4 I n her  wr i t i ng,  Just i ce Roggensack ment i ons,  i n r ef er ence 
t o t he Sept ember  10,  2009 or der ,  t hat  Just i ce Gabl eman " had 
pl ent y of  t i me t o r esear ch and car ef ul l y consi der  t he ar gument s 
made i n suppor t  of  and i n opposi t i on t o t he mot i on. "   J.  
Roggensack,  ¶242.  
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par agr aph expl anat i on f or  hi s  deci s i on t o deny t he r ecusal  

mot i on di r ect ed i ndi v i dual l y t o hi m.   Thi s suppl ement al  or der  

di scusses t he mer i t s of  Al l en' s al l egat i ons and concl udes:  " The 

al l egat i ons i n Al l en' s mot i on ar e s i mpl y wr ong. " 5   

¶18 On Oct ober  16,  2009,  Just i ces Pr osser ,  Roggensack,  and 

Zi egl er  i ssued a pr ess r el ease,  compl ai ni ng t hat  t he cour t  

shoul d have r esponded t o Al l en' s mot i on wi t hi n 5 weeks af t er  

Apr i l  17,  2009,  when Al l en' s r ecusal  mot i on was f i l ed.   Thei r  

compl ai nt  about  t he pr ocess and t hei r  char ges about  del ay i gnor e 

t he obvi ous compl exi t i es and chal l engi ng nat ur e of  t he i ssues 

pr esent ed.   The r ecusal  i ssue was not  r i pe unt i l  Just i ce 

Gabl eman deni ed t he r ecusal  mot i on on Sept ember  10,  2009;  

Just i ce Gabl eman f i l ed a suppl ement al  or der  expl ai ni ng hi s 

par t i c i pat i on i n t he case on Januar y 15,  2010.   Just i ce Gabl eman 

wi t hdr ew f r om par t i c i pat i on i n t he cour t ' s  consi der at i on of  

Al l en' s r ecusal  mot i ons on Febr uar y 4,  2010.   I t  shoul d be cl ear  

t o ever yone t hat  t hi s has been a di f f i cul t  and t i me- consumi ng 

pr ocess f or  al l  t he j ust i ces.  

¶19 The wr i t i ngs of  t he t hr ee j ust i ces who do not  j oi n 

t hi s opi ni on pal pabl y demonst r at e t he di f f i cul t i es t hey have 

                                                 
5 Al t hough Just i ce Roggensack' s wr i t i ng pur por t s t o r evi ew 

whet her  Just i ce Gabl eman made t he r equi r ed det er mi nat i on about  
r ecusal  under  t he st at ut e,  her  wr i t i ng f ai l s  t o r evi ew Just i ce 
Gabl eman' s Januar y 15,  2010,  suppl ement al  or der .  

I n t he Caper t on case,  di scussed bel ow,  t he chal l enged West  
Vi r gi ni a j ust i ce al so wr ot e an opi ni on expl ai ni ng why he t hought  
he shoul d par t i c i pat e i n t he case' s deci s i on.   He,  however ,  
acknowl edged t hat  t he West  Vi r gi ni a cour t  had " aut hor i t y under  
Aet na [ Li f e I ns.  Co.  v Lavoi e,  475 U. S.  813,  821- 22 ( 1986) ]  t o 
r emove me f r om t he case. "   Caper t on v.  A. T.  Massey Coal  Co. ,  679 
S. E. 2d 223,  301 ( W. Va.  2008)  ( Benj ami n,  C. J. ,  concur r i ng) .  
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f aced i n j oi ni ng t oget her  wi t h one voi ce t o r espond t o Al l en' s 

r ecusal  mot i ons di r ect ed t o t he cour t .   The t hr ee j ust i ces'  

wr i t i ngs have been a movi ng t ar get ,  based on an ever - changi ng 

var i et y of  r at i onal es.     

¶20 The St at e r equest ed t hat  i f  t he cour t  wer e t o gi ve 

pl enar y consi der at i on t o Al l en' s r ecusal  mot i ons——and Just i ces 

Pr osser ,  Roggensack,  and Zi egl er  woul d have you bel i eve t hat  

t hey have gi ven pl enar y consi der at i on——" such consi der at i on 

shoul d come onl y af t er  f ul l  br i ef i ng and ar gument  by t he par t i es 

on t he mat t er . " 6  Respondi ng t o s i mi l ar  mot i ons i n sever al  ot her  

cases,  t he St at e' s br i ef s have r ecogni zed t hat  " t he i ssues ar e 

                                                 
6 Pl ai nt i f f - Respondent  [ St at e] ' s Response t o Second 

Suppl ement  t o Mot i on f or  Recusal  of  Just i ce Mi chael  Gabl eman,  
Di r ect ed t o t he Cour t  as a Whol e,  f i l ed Dec.  21,  2009.    
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pot ent i al l y  br oad and deep,  deser vi ng of  f ul l  br i ef i ng and or al  

ar gument . " 7  

¶21 We agr ee wi t h Al l en and t he St at e about  t he need f or  

f ul l  br i ef i ng and or al  ar gument .    

¶22 The cour t  shoul d have or der ed br i ef s i n Apr i l  2009 

when Al l en f i l ed hi s f i r st  mot i ons and t he St at e r esponded.   The 

cour t  di d not .   The wr i t i ngs t oday show t hat  t he cour t ' s  usual  

way of  pr oceedi ng t o deci de mat t er s,  wi t h br i ef s and or al  

ar gument ,  shoul d be f ol l owed.  

¶23 Opi ni ons of  t hi s cour t  shoul d not  " r each out  and 

deci de i ssues"  wi t hout  t he benef i t  of  f ul l  br i ef i ng by t he 

                                                 
7 St at e v.  Sveum,  No.  2008AP658- CR,  Pl ai nt i f f - Respondent  

[ St at e] ' s Response t o Pet i t i oner ' s Mot i on t o Di squal i f y Just i ce 
Mi chael  J.  Gabl eman,  f i l ed Jan.  4,  2010.   See al so,  St at e v.  
Car t er ,  No.  2006AP1811- CR,  Pl ai nt i f f - Respondent - Pet i t i oner  
[ St at e] ' s Response t o Mot i on f or  Recusal  of  t he Hon.  Mi chael  J.  
Gabl eman on Const i t ut i onal  Gr ounds ( " I f  t he f ul l  cour t  t akes up 
t he mot i on .  .  .  a number  of  ot her  i ssues .  .  .  woul d have t o be 
addr essed by t he cour t  af t er  f ul l  br i ef i ng by t he par t i es. " ) ;  
St at e v.  Cr oss,  No.  2009AP3- CR,  Pl ai nt i f f - Respondent  [ St at e] ' s 
Response t o Mot i on t o Di squal i f y Just i ce Mi chael  J.  Gabl eman,  
f i l ed Nov.  17,  2009 ( " [ T] he St at e r espect f ul l y i dent i f i es t he 
f ol l owi ng r el at ed i ssues:  What  ar e t he pr oper  gover ni ng l egal  
st andar ds?  I s  an evi dent i ar y hear i ng necessar y? .  .  .  How woul d 
Just i ce Gabl eman' s di squal i f i cat i on af f ect  .  .  .  al l  j udi c i al  
el ect i ons i n Wi sconsi n?  As [ Def endant ' s]  mot i on f or  
di squal i f i cat i on r ef l ect s,  t he i ssues ar e pot ent i al l y  br oad and 
deep,  deser vi ng of  f ul l  br i ef i ng and ar gument " ) ;  St at e v.  
Dear bor n,  No.  2007AP1894- CR,  Pl ai nt i f f - Respondent  [ St at e] ' s 
Response t o Mot i on t o Di squal i f y Just i ce Mi chael  J.  Gabl eman,  
f i l ed Dec.  4,  2009 ( s i mi l ar  t o Cr oss,  supr a) ;  St at e v.  Jones,  
No.  2008AP2342- CR,  Pl ai nt i f f - Respondent  [ St at e] ' s Response t o 
Jones'  Const i t ut i onal  and St at ut or y Mot i ons f or  Recusal  of  Hon.  
Mi chael  J.  Gabl eman,  f i l ed Dec.  28,  2009 ( s i mi l ar  t o Cr oss,  
supr a) ;  St at e v.  Li t t l ej ohn,  No.  2007AP900- CR,  Pl ai nt i f f -
Respondent  [ St at e] ' s Response t o Mot i on t o Di squal i f y Just i ce 
Mi chael  J.  Gabl eman,  f i l ed Dec.  4,  2009 ( s i mi l ar  t o Cr oss,  
supr a) .  



No.   2007AP795. ssa. awb. npc 

 

7 
 

par t i es.   See Dai r y l and Gr eyhound Par k,  I nc.  v.  Doyl e,  2006 WI  

107,  ¶335,  295 Wi s.  2d 1,  719 N. W. 2d 408 ( Roggensack,  J. ,  

concur r i ng i n par t  and di ssent i ng i n par t ) .   

¶24 " Sound j udi c i al  deci s i on maki ng r equi r es ' bot h a 

v i gor ous pr osecut i on and a v i gor ous def ense'  of  t he i ssues i n 

di sput e,  Chr i st i ansbur g Gar ment  Co.  v.  EEOC,  434 U. S.  412,  419,  

98 S. Ct .  694,  699,  54 L. Ed. 2d 648 ( 1978) ,  and a const i t ut i onal  

r ul e announced sua spont e i s ent i t l ed t o l ess def er ence t han one 

addr essed on f ul l  br i ef i ng and ar gument .  Cf .  Ladner  v.  Uni t ed 

St at es,  358 U. S.  169,  173,  79 S. Ct .  209,  211,  3 L. Ed. 2d 199 

( 1958) " 8 

                                                 
8 Chur ch of  t he Lukumi  Babal u Aye,  I nc.  v.  Ci t y of  Hi al eah,  

508 U. S.  520,  572 ( 1993)  ( Sout er ,  J. ,  concur r i ng) .  Just i ce 
Sout er  st at es t hat  i n Ladner  v.  Uni t ed St at es,  358 U. S.  169,  173 
( 1958) ,  t he Cour t  decl i ned " t o addr ess ' an i mpor t ant  and 
compl ex'  i ssue concer ni ng t he scope of  col l at er al  at t ack upon 
cr i mi nal  sent ences because i t  had r ecei ved ' onl y meagr e 
ar gument '  f r om t he par t i es,  and t he Cour t  t hought  i t  ' shoul d 
have t he benef i t  of  a f ul l  ar gument  bef or e deal i ng wi t h t he 
quest i on' . "  

The Uni t ed St at es Supr eme Cour t  has wel l  expr essed t he 
val ue of  br i ef i ng.   See,  e. g. ,  Penson v.  Ohi o,  488 U. S.  75,  84 
( 1988)  ( " Thi s syst em i s pr emi sed on t he wel l - t est ed pr i nci pl e 
t hat  t r ut h——as wel l  as f ai r ness——i s ' best  di scover ed by power f ul  
st at ement s on bot h s i des of  t he quest i on. ' "  ( c i t at i ons 
omi t t ed) ) ;  Pol k Count y v.  Dodson,  454 U. S.  312,  318 ( 1981)  ( " The 
syst em assumes t hat  adver sar i al  t est i ng wi l l  ul t i mat el y advance 
t he publ i c i nt er est  i n t r ut h and f ai r ness. " ) ;  Mackey v.  Mont r ym,  
443 U. S.  1,  13 ( 1979)  ( " [ O] ur  l egal  t r adi t i on r egar ds t he 
adver sar y pr ocess as t he best  means of  ascer t ai ni ng t r ut h and 
mi ni mi zi ng t he r i sk of  er r or  .  .  .  . " ) .  

See al so St ephan Landsman,  Readi ngs on Adver sar i al  Just i ce:  
The Amer i can Appr oach t o Adj udi cat i on ( 1988) ;  Jer ol d H.  I sr ael ,  
Cor ner st ones of  t he Judi c i al  Pr ocess,  Kan.  J.  L.  & Pub.  Pol ' y,  
Spr i ng 1993,  at  5;  El l en E.  Swar d,  Val ues,  I deol ogy and t he 
Evol ut i on of  t he Adver sar y Syst em,  64 I nd.  L.  J.  301,  316- 19 
( 1989) .   
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¶25 For  t he r easons set  f or t h her ei n,  we concl ude t hat  i t  

i s  not  t oo l at e t o or der  br i ef s and schedul e or al  ar gument  on 

Al l en' s mot i ons.   I ndeed,  key di f f er i ng appr oaches i n t he 

wr i t i ngs i ssued t oday evi dence t he need f or  addi t i onal  i nput .   

We concl ude t hat  t he par t i es shoul d be di r ect ed t o f i l e br i ef s 

i n t hi s cour t  on t he i ssues r ai sed i n t he wr i t i ngs i ssued t oday,  

as wel l  as t he i ssues r ai sed by Al l en and by t he St at e.   

¶26 Br i ef s woul d assi st  on f our  key i ssues:   

I  

Br i ef s ar e needed on Just i ces Pr osser ,  Roggensack,  and 
Zi egl er ' s at t empt  t o di v i de t he l egal  quest i ons 
pr esent ed i nt o segment s i n a f ai l ed at t empt  t o 
per suade Just i ce Gabl eman t o par t i c i pat e on one i ssue 
( cour t  j ur i sdi ct i on)  but  r ef r ai n f r om par t i c i pat i ng on 
ot her  i ssues i n t he di sposi t i on of  Al l en' s r ecusal  
mot i ons.  ( ¶¶27- 32)  

I I  

Br i ef s ar e needed on t he subst ant i ve i ssue of  whet her  
t hi s cour t  has j ur i sdi ct i on ( power )  t o deci de r ecusal  
mot i ons chal l engi ng t he par t i c i pat i on of  a j ust i ce i n 
a par t i cul ar  case.   Just i ces Pr osser ,  Roggensack,  and 
Zi egl er ' s ar gument s do not  anal yze j ur i sdi ct i on.   
Rat her ,  t hey ar e di r ect ed at  pol i cy.  ( ¶¶33- 71)  

I I I  

Br i ef s ar e needed on t he quest i on of  how t o pr ot ect  
t he r i ght s of  l i t i gant s t o a f ai r ,  i mpar t i al  Wi sconsi n 
Supr eme Cour t  i f  t he j ust i ces ar e not  wi l l i ng t o 
deci de r ecusal  mot i ons chal l engi ng t he par t i c i pat i on 
of  a j ust i ce.  ( ¶¶72- 88)  

I V 

Br i ef s ar e needed on whet her  t he gr ounds upon whi ch 
Al l en' s mot i ons r est  j ust i f y di squal i f y i ng Just i ce 
Gabl eman f r om si t t i ng on t he mer i t s of  Al l en' s  
case. ( ¶¶87- 116)  

*  *  *  *  
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I  

¶27 Fi r st ,  br i ef s ar e needed on t he t hr ee j ust i ces'  

at t empt  t o di v i de t he l egal  quest i ons pr esent ed i nt o segment s t o 

enabl e a chal l enged j ust i ce t o par t i c i pat e i n t he j ur i sdi ct i onal  

i ssue but  r ef r ai n f r om par t i c i pat i ng i n t he di sposi t i on of  t he 

r ecusal  mot i ons.   

¶28 Just i ces Pr osser ,  Roggensack,  and Zi egl er  t r y t o 

ar t i cul at e t he quest i on of  t he j ur i sdi ct i on of  t hi s cour t  as an 

abst r act  l egal  quest i on t hat  af f ect s al l  j ust i ces equal l y,  so 

t hat  a chal l enged j ust i ce coul d par t i c i pat e on t hi s i ssue. 9  An 

exami nat i on i s needed i nt o whet her  a deci s i on on t he cour t ' s  

j ur i sdi ct i on t o r evi ew a j ust i ce' s deci s i on t o par t i c i pat e 

r eal l y af f ect s al l  j ust i ces equal l y.   We ar e r emi nded of  Geor ge 

Or wel l ' s  Ani mal  Far m:   " Al l  ani mal s ar e equal .  But  some ani mal s 

ar e mor e equal  t han ot her s. " 10   

¶29 Per haps bet r ayi ng t he obvi ous f al l acy of  t hei r  c l ai m 

t hat  t he quest i on whet her  t he cour t  has j ur i sdi ct i on t o r evi ew a 

j ust i ce' s deci s i on t o par t i c i pat e has an " equal  af f ect  on al l  

j ust i ces, "  t he t hr ee,  t r y as t hey mi ght ,  have been unabl e t o 

addr ess t he quest i on wi t hout  of f er i ng a char act er i zat i on of  t he 

speci f i c  c i r cumst ances and al l egat i ons pr esent ed i n t hi s case. 11  

The al l egat i ons r el at e t o one j ust i ce,  not  t o t he ot her  s i x.  

¶30 The j ur i sdi ct i onal  quest i on r ai sed i n Al l en' s mot i ons,  

no mat t er  how phr ased,  i s t i ed t o t he chal l enged j ust i ce' s 

                                                 
9 J.  Roggensack,   ¶¶196,  206.  

10 Geor ge Or wel l ,  Ani mal  Far m,  ch.  10.  

11 J.  Roggensack,   ¶¶202- 205.    
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i nt er est s.   The l aw r el at i ng t o r ecusal  af f ect s Just i ce Gabl eman 

per sonal l y and i mmedi at el y.   The r ecusal  mot i on chal l enges hi s  

par t i c i pat i on i n t he pr esent  case and per haps si mi l ar  cases and 

r est s on f act s s i mi l ar  t o t hose f or mi ng t he basi s of  a Judi c i al  

Commi ssi on compl ai nt  agai nst  hi m pendi ng bef or e t hi s cour t .  At  

some t i me,  ever y j ust i ce ( as wel l  as ever y appel l at e,  c i r cui t  

cour t ,  and muni ci pal  cour t  j udge i n t he st at e)  may have a 

r ecusal  mot i on di r ect ed t o hi m or  her .   Al l  t hose who hol d 

j udi c i al  of f i ce ar e t her ef or e pot ent i al l y  af f ect ed by a deci s i on 

about  r ecusal .   But  we ar e not  af f ect ed by or  i nt er est ed i n t he 

j ur i sdi ct i onal  i ssue and i n t he out come of  Al l en' s r ecusal  

mot i ons i n t he same i mmedi at e way as Just i ce Gabl eman.   Just i ce 

Gabl eman was cor r ect  i n wi t hdr awi ng f r om par t i c i pat i on i n t he 

cour t ' s  deci s i on on t he r ecusal  mot i ons.   

¶31 I t  cer t ai nl y appear s t hat  any chal l enged j ust i ce has a 

per sonal  i nt er est  i n t he di sposi t i on of  a r ecusal  mot i on 

di r ect ed t o hi m or  her .   How can Just i ces Pr osser ,  Roggensack,  

and Zi egl er  get  ar ound t hi s f act ?  Shoul dn' t  t he par t i es br i ef  

t hi s i ssue?  I s t her e any case l aw on t he i ssue? 

¶32 Fur t her mor e,  Just i ce Roggensack ci t es no aut hor i t y f or  

di v i di ng t he l egal  quest i ons pr esent ed i n a r ecusal  mot i on i nt o 

segment s so t hat  a chal l enged  j ust i ce may cast  a vot e on one 

i ssue ( cour t  j ur i sdi ct i on) ,  whi l e bei ng bar r ed f r om cast i ng a 

vot e on ot her  i ssues.   As best  we can t el l ,  t he cour t  has never  

subdi v i ded a s i ngl e mat t er  bef or e t he cour t  t o accommodat e an 

i nt er est ed j ust i ce who wi shes t o cast  a vot e on a l egal  i ssue.   

Br i ef s ar e needed on t hi s aspect  of  j udi c i al  di squal i f i cat i on.  
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I I  

¶33 Second,  br i ef s ar e needed on t he subst ant i ve i ssue of  

whet her  t hi s cour t  has j ur i sdi ct i on ( power )  t o deci de r ecusal  

mot i ons chal l engi ng a member  of  t he cour t .   Thi s  j ur i sdi ct i onal  

( power )  i ssue was posed by Just i ce Roggensack.   I t  was not  

r ai sed by t he par t i es.   Al l en and t he St at e assumed t he cour t  

has j ur i sdi ct i on ( power ) . 12  Why shoul dn' t  t hey? 

¶34 Thi s cour t  has j ur i sdi ct i on over  t he Al l en case and 

t her ef or e has j ur i sdi ct i on over  al l  i ssues pr oper l y pr esent ed.   

I t  i s  wel l  est abl i shed t hat  al l  Wi sconsi n cour t s,  i ncl udi ng 

muni ci pal  cour t s,  have j ur i sdi ct i on over  f eder al  const i t ut i onal  

c l ai ms. 13   

¶35 Just i ce Roggensack' s wr i t i ng ar gues t hat  " a maj or i t y 

of  t he j ust i ces on t hi s cour t  do not  have t he power  t o 

di squal i f y a f el l ow j ust i ce f r om par t i c i pat i on i n a pr oceedi ng 

bef or e t hi s cour t . "   J.  Roggensack,  ¶207.   Thi s st at ement  

appear s t o answer  a j ur i sdi ct i onal  quest i on——" does t he cour t  

have power  t o di squal i f y a j ust i ce?"   Yet  t he quest i on i s t hen 

anal yzed not  as a mat t er  of  t he cour t ' s  j ur i sdi ct i on ( or  power )  

but  as a quest i on of  j udi c i al  pol i cy,  t hat  i s ,  " shoul d t he 

cour t ,  as a mat t er  of  j udi c i al  pol i cy,  di squal i f y a j ust i ce?"    

                                                 
12 J.  Roggensack,  ¶195.  

13 I n Mi l waukee v.  Wr ot en,  160 Wi s.  2d 207,  222,  466 
N. W. 2d 861 ( 1991) ,  decl ar i ng t hat  a muni ci pal  cour t  has t he 
power  t o decl ar e a muni ci pal  or di nance unconst i t ut i onal ,  t hi s 
cour t  st at ed:   " [ O] nce a cour t ,  i ncl udi ng a muni ci pal  cour t ,  
appr opr i at el y i nvokes i t s j ur i sdi ct i on,  i t  has t he power  t o 
exer ci se al l  of  i t s  const i t ut i onal  power s wi t hi n t he f r amewor k 
of  t hat  conf er r ed j ur i sdi ct i on. "  
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¶36 Just i ce Roggensack i n f act  acknowl edges t hat  t he cour t  

has j ur i sdi ct i on,  at  l east  f or  t he l i mi t ed r evi ew r equi r ed by 

Wi s.  St at .  § 757. 19( 2) ( g) .   Beyond t hat ,  t he r easons of f er ed f or  

a l ack of  j ur i sdi ct i on ar e pol i cy r easons,  i ncl udi ng t he 

i nabi l i t y  t o subst i t ut e a j ust i ce of  t hi s cour t ,  t he di f f er ences 

bet ween j ust i ces of  t hi s cour t  and t he el ect ed j udges of  t he 

c i r cui t  cour t s and cour t  of  appeal s,  and t he " deepl y di v i ded"  

nat ur e of  t he cour t ' s  cur r ent  member shi p.   J.  Roggensack,  ¶¶217-

218 & nn. 9 & 10,  ¶¶226- 227.    

¶37 These ar gument s i mpl i cat e j udi c i al  pol i cy,  or  at  most  

of f er  r easons why r evi ew of  i ndi v i dual  r ecusal  deci s i ons by t hi s 

cour t  mi ght  have negat i ve consequences,  and why Just i ces 

Pr osser ,  Roggensack and Zi egl er  t her ef or e choose not  t o pr ovi de 

such r evi ew.   See al so J.  Pr osser ,  ¶¶248,  255- 257.   But  such 

anal ysi s does not  af f ect  t he j ur i sdi ct i on,  or  power ,  of  t he 

cour t  as an i nst i t ut i on.    

¶38 We di scuss whet her  such pol i cy  concer ns can out wei gh a 

l i t i gant ' s r i ght  t o a f ai r  t r i bunal  at  ¶¶72 t o ¶86,  af t er  we 

di scuss t he j ur i sdi ct i onal  ( power )  quest i on bel ow.  

¶39 Thi s cour t  has exer ci sed i t s j ur i sdi ct i on t o deci de 

di squal i f i cat i on mot i ons di r ect ed agai nst  i ndi v i dual  j ust i ces at  

l east  s i nce 1898,  when i t  deci ded Case v.  Hof f man,  100 Wi s.  314,  

72 N. W.  390 ( 1897) ,  r eh' g gr ant ed,  74 N. W.  220 ( 1898) .   I n Case,  

t he cour t  had al r eady r ender ed a deci s i on.   Af t er  t he deci s i on 

was r ender ed,  t he cour t  was asked t o deci de whet her  t he aut hor  

of  t he opi ni on ( who di ed af t er  t he deci s i on was r el eased)  had 

been di squal i f i ed f r om par t i c i pat i ng under  what  i s now Wi s.  
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St at .  § 757. 19( 2) ( e) ,  because he had pr evi ousl y deci ded t he 

mat t er  as a t r i al  j udge.   

¶40 The Case cour t  decl ar ed t hat  t he deceased j ust i ce had 

i ndi v i dual l y deci ded bef or e aut hor i ng t he opi ni on t hat  he coul d 

par t i c i pat e i n t he case:  " [ C] er t ai n we ar e t hat  he concl uded 

t hat  he was not  di squal i f i ed .  .  .  . " 14  Never t hel ess t he Case 

cour t  t hen r evi ewed t he deceased j ust i ce' s deci s i on r egar di ng 

hi s abi l i t y  t o s i t  on t he case and over t ur ned t he deceased 

j ust i ce' s deci s i on t o par t i c i pat e,  hol di ng he had pr evi ousl y 

deci ded t he mat t er  as a t r i al  j udge.   The r esul t  was t hat  t he 

j udgment  i n whi ch t he deceased j ust i ce par t i c i pat ed was vacat ed 

and t he cause r ear gued.   Thus i n 1898 a maj or i t y of  t he cour t  

exer ci sed power  t o di squal i f y a f el l ow j ust i ce by vacat i ng t he 

deci s i on i n whi ch t he j ust i ce had unl awf ul l y par t i c i pat ed.    

¶41 The cour t  expl ai ned Case v.  Hof f man,  j ust  as we have,  

i n St at e v.  Amer i can TV & Appl i ance of  Madi son,  I nc. ,  151 

Wi s.  2d 175,  180,  443 N. W. 2d 662 ( 1989) ,  as f ol l ows:  

" Acknowl edgi ng t he cer t ai nt y t hat  Judge Newman [ t he deceased 

j ust i ce]  had concl uded he was not  di squal i f i ed and t hat  i t  was 

hi s dut y t o par t i c i pat e i n t he deci s i on,  t he cour t  never t hel ess 

hel d t hat  Just i ce Newman was l egal l y di squal i f i ed .  .  .  . " 15  

                                                 
14 Case v.  Hof f man,  100 Wi s.  314,  355,  72 N. W.  390 ( 1897) ,  

r eh' g gr ant ed,  74 N. W.  220 ( 1898) .  

15 Fur t her mor e,  i n Jackson v.  Benson,  2002 WI  14,  ¶2,  249 
Wi s.  2d 681,  639 N. W. 2d 545,  t he cour t  exer ci sed i t s 
j ur i sdi ct i on over  a mot i on chal l engi ng Just i ce Wi l cox' s 
par t i c i pat i on i n a case and deci ded t hat  t he mot i on was not   
t i mel y f i l ed.   The cour t  di d not  di smi ss t he mot i on f or  l ack of  
j ur i sdi ct i on.  
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¶42 I n Donohoo v.  Act i on Wi sconsi n,  I nc. ,  2008 WI  110,  314 

Wi s.  2d 510,  754 N. W. 2d 480,  Donohoo " asser t [ ed]  t hat  Just i ce 

But l er  was di squal i f i ed by l aw pur suant  t o Wi s.  St at .  

§ 757. 19( 2) ( f )  because of  hi s  subst ant i al  f i nanc i al  and per sonal  

i nt er est  i n t he out come of  t he case .  .  .  . "   Donohoo,  314 

Wi s.  2d 510,  ¶14.   Thi s cour t  appl i ed an obj ect i ve st andar d t o 

t he r ecusal  mot i on based on § 757. 19( 2) ( f )  and af t er  r evi ewi ng 

t he f act s concl uded " t hat  t he f act s al l eged by Donohoo do not  

suppor t  a f i ndi ng t hat  Just i ce But l er  was di squal i f i ed by l aw 

f r om par t i c i pat i ng i n t hi s mat t er . "   Donohoo,  314 Wi s.  2d 510,  

¶3.   Once agai n t he cour t  r evi ewed t he mer i t s of  an al l egat i on 

t hat  a j ust i ce was st at ut or i l y  di squal i f i ed.    

¶43 These cases demonst r at e t hat  our  past  r evi ew of  

i ndi v i dual  j ust i ces'  di squal i f i cat i on deci s i ons has not  been 

conf i ned t o a l i mi t ed r evi ew of  " whet her  t hat  i ndi v i dual  j ust i ce 

made t he det er mi nat i on t hat  t he mot i on r equi r ed, "  as Just i ce 

Roggensack asser t s. 16  The r ef er ence t o t he det er mi nat i on of  an 

i ndi v i dual  j ust i ce appl i es onl y  t o Wi s.  St at .  § 757. 19( 2) ( g) ,  

whi ch i s onl y one of  t he bases f or  di squal i f i cat i on and t he onl y  

st at ut or y di squal i f i cat i on pr ovi s i on t hat  r equi r es a j udge t o 

make a subj ect i ve det er mi nat i on. 17    
                                                 

16 J.  Roggensack,  ¶208.  

17 Wi sconsi n St at .  § 757. 19 cr eat es a mandat or y dut y f or  
j udges t o di squal i f y t hemsel ves i n cer t ai n c i r cumst ances.   The 
f ul l  t ext  of  Wi s.  St at .  § 757. 19( 1) - ( 2)  r eads:  

757. 19 Di squal i f i cat i on of  j udge.    

( 1)  I n t hi s sect i on,  " j udge"  i ncl udes t he supr eme 
cour t  j ust i ces,  cour t  of  appeal s j udges,  c i r cui t  cour t  
j udges and muni ci pal  j udges.  
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¶44 Fur t her mor e,  even i n di squal i f i cat i on mot i ons 

i nvol v i ng t he subj ect i ve det er mi nat i on of  a j ust i ce under  Wi s.  

                                                                                                                                                             
( 2)  Any j udge shal l  di squal i f y hi msel f  or  her sel f  f r om 
any ci v i l  or  cr i mi nal  act i on or  pr oceedi ng when one of  
t he f ol l owi ng si t uat i ons occur s:  

( a)  When a j udge i s r el at ed t o any par t y or  
counsel  t her et o or  t hei r  spouses wi t hi n t he 3r d 
degr ee of  k i nshi p.  

( b)  When a j udge i s a par t y or  a mat er i al  
wi t ness,  except  t hat  a j udge need not  di squal i f y  
hi msel f  or  her sel f  i f  t he j udge det er mi nes t hat  
any pl eadi ng pur por t i ng t o make hi m or  her  a 
par t y i s f al se,  sham or  f r i vol ous.  

( c)  When a j udge pr evi ousl y act ed as counsel  t o 
any par t y i n t he same act i on or  pr oceedi ng.  

( d)  When a j udge pr epar ed as counsel  any l egal  
i nst r ument  or  paper  whose val i di t y or  
const r uct i on i s at  i ssue.  

( e)  When a j udge of  an appel l at e cour t  pr evi ousl y 
handl ed t he act i on or  pr oceedi ng whi l e j udge of  
an i nf er i or  cour t .  

( f )  When a j udge has a s i gni f i cant  f i nanci al  or  
per sonal  i nt er est  i n t he out come of  t he mat t er .  
Such i nt er est  does not  occur  sol el y by t he j udge 
bei ng a member  of  a pol i t i cal  or  t axi ng body t hat  
i s a par t y.   

( g)  When a j udge det er mi nes t hat ,  f or  any r eason,  
he or  she cannot ,  or  i t  appear s he or  she cannot ,  
act  i n an i mpar t i al  manner .  

Thi s cour t  has dr awn a di st i nct i on bet ween t he " obj ect i ve"  
and " subj ect i ve"  cr i t er i a f or  mandat or y di squal i f i cat i on based 
on t he st at ut or y l anguage of  Wi s.  St at .  § 757. 19( 2) ( a) - ( g) .   Our  
past  cases have hel d t hat  t he f i r st  s i x cr i t er i a f or  
di squal i f i cat i on,  Wi s.  St at .  § 757. 19( a) - ( f ) ,  " ar e suscept i bl e 
of  obj ect i ve det er mi nat i on,  t hat  i s ,  wi t hout  r ecour se t o t he 
j udge' s st at e of  mi nd. "   Am.  TV,  151 Wi s.  2d at  175,  182.  
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St at .  § 757. 19( 2) ( g) , 18 t he cour t  r evi ews t he j udge' s subj ect i ve 

det er mi nat i on usi ng obj ect i ve st andar ds. 19  St at e v.  Har r el l ,  199 

Wi s.  2d 654,  663- 64,  546 N. W. 2d 115 ( 1996) . 20   

¶45 Thus,  t hi s cour t  has pr ovi ded a f or um t o det er mi ne 

whet her  a j ust i ce has vi ol at ed an obj ect i ve or  subj ect i ve 

st at ut or y gr ound of  di squal i f i cat i on.  

¶46 I nasmuch as t hi s cour t  pr ovi des r evi ew of  a j ust i ce' s 

r ecusal  deci s i on on st at e st at ut or y gr ounds,  t hi s cour t  cannot  

di scr i mi nat e agai nst  a due pr ocess di squal i f i cat i on chal l enge t o 

a j ust i ce by r ef usi ng t o r evi ew t he f eder al  const i t ut i onal  

i ssue.   " [ T] he Feder al  Const i t ut i on pr ohi bi t s st at e cour t s of  

gener al  j ur i sdi ct i on f r om r ef usi ng [ t o enf or ce a f eder al  r i ght ]  

sol el y because t he sui t  i s  br ought  under  a f eder al  l aw.  .  .  .  A 

                                                 
18 Sect i on 757. 19( 2) ( g)  r equi r es di squal i f i cat i on onl y " when 

a j udge det er mi nes t hat ,  f or  any r eason,  he or  she cannot ,  or  i t  
appear s he or  she cannot ,  act  i n an i mpar t i al  manner "   ( emphasi s  
added) .  

19 See St at e v.  Am.  TV,  151 Wi s.  2d 175,  443 N. W. 2d 662 
( 1989) ;  Ci t y of  Edger t on v.  Gen.  Cas.  Co. ,  190 Wi s.  2d 510,  527 
N. W. 2d 305 ( 1995) ;  Donohoo v.  Act i on Wi s. ,  I nc. ,  2008 WI  110,  
314 Wi s.  2d 510,  754 N. W. 2d 480.  

20 Just i ce Roggensack,  ¶240,  r ecogni zes t hat  an obj ect i ve 
st andar d i s used t o det er mi ne whet her  Just i ce Gabl eman i n f act  
made a subj ect i ve deci s i on about  hi s i mpar t i al i t y  and hi s 
abi l i t y  t o par t i c i pat e i n t he pr esent  case under  § 757. 19( 2) ( g) .    
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st at e may not  di scr i mi nat e agai nst  r i ght s ar i s i ng under  f eder al  

l aws. " 21  

                                                 
21 McKnet t  v.  St .  Loui s & S. F.  Ry.  Co. ,  292 U. S.  230,  233- 34 

( 1934) ;  see al so Howl et t  v.  Rose,  496 U. S.  356,  371 ( 1990)  ( " The 
Supr emacy Cl ause f or bi ds st at e cour t s t o di ssoci at e t hemsel ves 
f r om f eder al  l aw because of  di sagr eement  wi t h i t s cont ent  or  a 
r ef usal  t o r ecogni ze t he super i or  aut hor i t y of  i t s  sour ce. " ) ;  
Mondou v.  New Yor k,  New Haven & Har t f or d R. R.  Co. ,  223 U. S.  1,  
57 ( 1912) .  

" Si nce shor t l y af t er  t he f oundi ng of  t he Republ i c,  i t  has 
been wel l  est abl i shed t hat  st at e cour t s ar e obl i ged t o enf or ce 
appl i cabl e pr i nci pl es of  f eder al  l aw when t hey adj udi cat e st at e 
causes of  act i on. "   Mar t i n H.  Redi sh & John E.  Muench,  
Adj udi cat i on of  Feder al  Causes of  Act i on i n St at e Cour t s,  75 
Mi ch.  L.  Rev.  311,  311 ( 1977)  ( c i t i ng Mar t i n v.  Hunt er ' s Lessee,  
14 U. S.  ( 1 Wheat . )  304 ( 1816) ) .  

Thi s cour t  decl ar ed i n Ter r y  v .  Kol ski ,  78 Wi s.  2d 475,  
482,  254 N. W. 2d 704 ( 1977) ,  t hat  t he f eder al  const i t ut i on " not  
onl y per mi t s st at e cour t s t o exer ci se j ur i sdi ct i on i n 
enf or cement  of  f eder al  l aws,  t o t he ext ent  per mi t t ed by 
Congr ess,  but  mandat es t hat  f eder al  causes of  act i on and f eder al  
r i ght s,  unl ess excl usi vel y r eser ved t o t he f eder al  cour t s,  must  
be enf or ced by st at e cour t s. "   Ter r y v.  Kol ski ,  78 Wi s.  2d at  
482 ( quot i ng The Feder al i st  Paper s and Char l es Dowd Box Co. ,  
I nc.  v.  Cour t ney,  368 U. S.  502,  507- 08 ( 1962) :   " We st ar t  wi t h 
t he pr emi se t hat  not hi ng i n t he concept  of  our  f eder al  syst em 
pr event s st at e cour t s f r om enf or ci ng r i ght s cr eat ed by f eder al  
l aw.   Concur r ent  j ur i sdi ct i on has been a common phenomenon i n 
our  j udi c i al  hi st or y,  and excl usi ve f eder al  cour t  j ur i sdi ct i on 
over  cases ar i s i ng under  f eder al  l aw has been t he except i on 
r at her  t han t he r ul e. " ) .  
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¶47 I s t her e any gui di ng pr i nci pl e t hat  di f f er ent i at es 

bet ween t hi s cour t ' s  power  or  j ur i sdi ct i on when t he 

di squal i f i cat i on chal l enge i s based on st at ut or y 

di squal i f i cat i on st andar ds,  whet her  obj ect i ve or  subj ect i ve,  and 

when t he chal l enge i s based on t he obj ect i ve st andar d of  t he due 

pr ocess cl auses of  t he f eder al  and st at e const i t ut i ons?  Shoul d 

a l i t i gant  chal l engi ng a j ust i ce' s par t i c i pat i on on 

const i t ut i onal  gr ounds be due l ess pr ocess f r om t hi s cour t  when 

he al l eges t hat  t he const i t ut i on has been vi ol at ed t han when he 

al l eges t hat  our  st at ut es have?22   

                                                                                                                                                             
The doct r i ne t hat  st at e cour t s must  enf or ce f eder al  c l ai ms 

has gener al l y ar i sen not  i n cases i nvol v i ng const i t ut i onal  
c l ai ms,  but  i n cases i nvol v i ng t he aut hor i t y and obl i gat i on of  
st at e cour t s t o enf or ce f eder al  st at ut es.   The gener al  r ul e 
emanat i ng f r om t hese cases i s  t hat  unl ess Congr ess pr ohi bi t s 
adj udi cat i on i n a st at e cour t ,  " a st at e cour t  cannot  ' r ef use t o 
enf or ce t he r i ght  ar i s i ng f r om t he l aw of  t he Uni t ed St at es 
because of  concept i ons of  i mpol i cy .  .  .  .  ' "   Test a v.  Kat t ,  
330 U. S.  386,  393 ( 1947)  ( quot i ng Mi nneapol i s & St .  Loui s R. R.  
Co.  v.  Bombol i s,  241 U. S.  211,  222 ( 1916) ) .   Thi s doct r i ne,  
devel oped wi t h r egar d t o st at e cour t  i mpl ement at i on of  f eder al  
st at ut es,  c l ear l y appl i es t o t he obl i gat i on of  st at e cour t s t o 
enf or ce f eder al  const i t ut i onal  r i ght s.  

22 I n addi t i on,  Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n 
Const i t ut i on guar ant ees t hat  ever y per son shal l  be af f or ded a 
r emedy f or  wr ongs commi t t ed agai nst  hi s or  her  per son,  pr oper t y,  
or  l i ber t y.   " The cour t  has l ong hel d t hat  t he ' cer t ai n r emedy'  
c l ause of  t hi s pr ovi s i on,  whi l e not  guar ant eei ng t o l i t i gant s 
t he exact  r emedy t hey desi r e,  ent i t l es Wi sconsi n r esi dent s ' t o 
t hei r  day i n cour t . ' "   A l i t i gant  chal l engi ng a j ust i ce on due 
pr ocess gr ounds i s ent i t l ed t o a day i n a Wi sconsi n cour t  on t he 
cl ai m pr esent ed.   Est at e of  Makos v.  Wi s.  Masons Heal t h Car e 
Fund,  211 Wi s.  2d 41,  552,  564 N. W. 2d 662 ( 1997)  ( c i t i ng Met zger  
v.  Dep' t  of  Taxat i on,  35 Wi s.  2d 119,  129,  150 N. W. 2d 431 
( 1967) .   For  a l engt hy di scussi on of  Ar t i c l e I ,  Sect i on 9,  see 
Just i ce Cr ooks'  concur r ence i n Est at e of  Makos,  211 Wi s.  2d at  
61- 68.  
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¶48 Fur t her mor e,  i n di scussi ng t he cour t ' s  power  over  

r ecusal  mot i ons,  we shoul d exami ne t he cour t ' s  j udi c i al   power s.   

The cour t  has i nher ent  aut hor i t y t o ensur e " t hat  t he cour t  

f unct i ons ef f i c i ent l y and ef f ect i vel y t o pr ovi de t he f ai r  

admi ni st r at i on of  j ust i ce. " 23  The cour t  has st at ed t hat  i t  " has 

expr ess,  i nher ent ,  i mpl i ed and i nci dent al  j udi c i al  power .   

Judi c i al  power  ext ends beyond t he power  t o adj udi cat e a 

par t i cul ar  cont r over sy and encompasses t he power  t o r egul at e 

mat t er s r el at ed t o adj udi cat i on. " 24  Wi t h r egar d t o t he expl i c i t  

const i t ut i onal  power s of  t hi s cour t ,  our  cour t  has st at ed t hat  

" t he j udi c i ar y ' s ' super i nt endi ng power  i s as br oad and as 

f l exi bl e as necessar y t o i nsur e t he due admi ni st r at i on of  

j ust i ce i n t he cour t s of  t hi s st at e. ' " 25  Mor eover ,  t he cour t  has 

st at ed t hat  " i t  was unsound j ur i spr udence t o r ef use t o exer ci se 

j udi c i al  power  wher e t her e was an est abl i shed need f or  i t  and no 

expl i c i t  const i t ut i onal  bar r i er  t o i t s exer ci se. " 26  Don' t  

r ecusal  mot i ons addr essed t o t he cour t  est abl i sh a need f or  t he 

cour t  t o exer ci se i t s j udi c i al  power ?  Our  col l eagues ar e s i l ent  

about  t he cour t ' s  j udi c i al  power s.  

                                                 
23 Ci t y of  Sun Pr ai r i e v.  Davi s,  226 Wi s.  2d 738,  749- 50,  

595 N. W. 2d 635 ( 1999) .  

24 St at e v.  Hol mes,  106 Wi s.  2d 31,  44,  315 N. W. 2d 703 
( 1982) .  

25 Fl ynn v.  Dep' t  of  Admi n. ,  216 Wi s.  2d 521,  548,  576 
N. W. 2d 245 ( 1998)  ( quot i ng I n r e Hon.  Char l es E.  Kadi ng,  70 
Wi s.  2d 508,  520,  235 N. W. 2d 409 ( 1975) ) .   

26 I n r e Hon.  Char l es E.  Kadi ng,  70 Wi s.  2d 508,  523,  235 
N. W. 2d 409 ( 1975) .  
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¶49 Because t hi s cour t  has expr ess,  i mpl i ed,  i nci dent al ,  

and i nher ent  power s;  because t he cour t  has super vi sor y and 

admi ni st r at i ve aut hor i t y over  al l  cour t s i n Wi sconsi n,  i ncl udi ng 

t he supr eme cour t ; 27 because t hi s cour t  i s  obl i gat ed t o suppor t  

t he Uni t ed St at es Const i t ut i on as t he supr eme l aw of  t he l and; 28 

because each j ust i ce i s r equi r ed t o and does t ake an oat h t o 

suppor t  t he f eder al  and st at e const i t ut i ons; 29 because t hi s cour t  

has i nher ent  compet ency t o adj udi cat e f eder al  const i t ut i onal  

c l ai ms;  because bot h t he f eder al  and st at e const i t ut i ons 

guar ant ee due pr ocess; 30 and because t hi s cour t  deci des mot i ons 

t o di squal i f y j ust i ces and ot her  deci s i on maker s on obj ect i ve 

and subj ect i ve st at ut or y gr ounds and due pr ocess gr ounds,  

doesn' t  t hi s cour t  have not  onl y t he power  ( j ur i sdi ct i on)  t o 

hear  a due pr ocess r ecusal  mot i on but  al so a const i t ut i onal  

obl i gat i on t o hear  Al l en' s mot i ons and t o deci de whet her  a 

j ust i ce of  t hi s  cour t  i s  di squal i f i ed on due pr ocess gr ounds 

f r om si t t i ng on a case?  I t  appear s t o us t hat  t he cour t  does 

have such aut hor i t y.   Br i ef s woul d hel p.  

¶50 Just i ces Pr osser ,  Roggensack,  and Zi egl er  want  us t o 

bel i eve t hat  t hi s cour t  does not  have t he power  t o di squal i f y a 

j ust i ce,  r egar dl ess of  t he nat ur e of  t he al l egat i ons.   Yet  t hey 

c i t e no st at ut or y or  const i t ut i onal  pr ovi s i ons or  case l aw,  

                                                 
27 Wi s.  Const .  ar t .  VI I ,  § 3( 1) .  

28 U. S.  Const .  ar t .  VI ,  § 2 ( supr emacy cl ause) .  

29 U. S.  Const .  ar t .  VI ,  § 3;  Wi s.  Const .  ar t .  I V,  § 28.  

30 U. S.  Const .  amend.  XI V;  Wi s.  Const .  ar t .  I ,  § 8.  
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ei t her  i n Wi sconsi n or  i n any ot her  st at e or  i n t he f eder al  

syst em,  t o suppor t  t hei r  asser t i on t hat  t he cour t  l acks 

j ur i sdi ct i on.  

¶51 They seem t o i mpl y t hat  l i t i gant s seeki ng t o 

di squal i f y an al l egedl y par t i al  j ust i ce on t he Wi sconsi n Supr eme 

Cour t  must  l ook onl y t o t he Wi sconsi n Const i t ut i on,  whi ch 

pr ovi des f or  i mpeachment ,  t he next  el ect i on,  di sci pl i nar y 

pr oceedi ngs,  addr ess of  t he l egi s l at ur e,  or  a mandat or y 

r et i r ement  age. 31  Thus our  col l eagues conf use di squal i f y i ng a 

j ust i ce f r om par t i c i pat i ng i n a case or  a number  of  cases wi t h 

r emovi ng a j ust i ce t ot al l y f r om of f i ce.   Al l en has not  sought  

Just i ce Gabl eman' s r emoval  f r om of f i ce;  he asks r emoval  onl y 

f r om t he pr esent  case.    

¶52 Removal  of  a j ust i ce f r om of f i ce i s a r ar e and ext r eme 

measur e and i s not  a ser i ous opt i on f or  a l i t i gant  who has a 

                                                 
31 J.  Roggensack,  ¶224 & n. 15.    
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pendi ng case i n t he Wi sconsi n Supr eme Cour t  and seeks t o be 

hear d bef or e a cour t  composed onl y of  i mpar t i al  j ust i ces. 32    

¶53 Ar e our  t hr ee col l eagues concl udi ng t hat  t he 

const i t ut i onal  means f or  r emovi ng a j ust i ce ar e t he excl usi ve 

ways of  excl udi ng a j ust i ce f r om par t i c i pat i on i n a case on 

di squal i f i cat i on gr ounds?  I f  so,  t hey c i t e no aut hor i t y.   

I ndeed,  t he cour t  has summar i zed t he cases as st at i ng t hat  " when 

a j udge i s r emoved,  he must  be r emoved by t he const i t ut i onal  

met hod.   [ Pr i or  cases]  do not  say t hat  sanct i ons shor t  of  

r emoval  ar e const i t ut i onal l y def ect i ve. " 33 

¶54 Br i ef s ar e needed on whet her  t he cour t  has 

j ur i sdi ct i on ( power )  over  Al l en' s r ecusal  mot i ons under  t he 

                                                 
32 Const i t ut i onal  gr ounds f or  i mpeachment  ar e l i mi t ed and 

ar e unl i ke t he gr ounds f or  r ecusal .   The next  el ect i ons f or  a 
member  of  t hi s cour t  ar e i n Apr i l  2011,  Apr i l  2013,  and Apr i l  
2015.   The next  el ect i on f or  Just i ce Gabl eman i s about  ei ght  
year s away.   Our  t hr ee col l eagues f or get  ( or  del i ber at el y 
i gnor e)  t hat  " [ t ] he Code of  Judi c i al  Et hi cs .  .  .  has no ef f ect  
on [ a j udge' s]  l egal  qual i f i cat i on or  di squal i f i cat i on t o 
act  .  .  .  . "   Am.  TV,  151 Wi s.  2d at  185.   Thus t he Judi c i al  
Code r out e does not  benef i t  a l i t i gant  l i ke Al l en who seeks an 
i mpar t i al  t r i bunal .  Am.  TV,  151 Wi s.  2d at  185.   " Addr ess of  t he 
l egi s l at ur e"  dat es back t o Engl i sh l aw and t o t he or i gi nal  1848 
Wi sconsi n const i t ut i on.   I t  al l ows r emoval  of  a j udge f r om 
of f i ce by a vot e of  t wo- t hi r ds of  al l  t he member s el ect ed t o 
each house.   I t  has never  been done.   Wi l l i am R.  Moser ,  
Popul i sm,  A Wi sconsi n Her i t age:  I t s Ef f ect  on Judi c i al  
Account abi l i t y  i n t he St at e,  66 Mar q.  L.  Rev.  1,  12- 19 ( 1982) .   
The l egi s l at ur e has not  enact ed a mandat or y r et i r ement  age f or  
j udges.  

The Wi sconsi n const i t ut i on and st at ut es al so pr ovi de f or  
r emoval  by r ecal l  el ect i ons,  anot her  met hod unavai l abl e t o an 
i ndi v i dual  l i t i gant .  

33 I n r e Hon.  Char l es E.  Kadi ng,  70 Wi s.  2d 508,  522- 23,  238 
N. W. 2d 409 ( 1975) .   
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cour t ' s  expr ess,  i nher ent ,  i mpl i ed,  and i nci dent al  power s,  and 

super i nt endi ng and admi ni st r at i ve aut hor i t y,  or  whet her  t he 

const i t ut i onal  pr ovi s i ons on r emoval  f r om of f i ce ar e excl usi ve,  

pr eempt i ng t he cour t ' s  power  t o r evi ew a chal l enged j ust i ce' s 

deci s i on t o par t i c i pat e i n a case.  

¶55 Our  t hr ee col l eagues suppor t  t hei r  st unni ng,  count er -

i nt ui t i ve l egal  concl usi on t hat  t hi s cour t  l acks j ur i sdi ct i on 

" by t he past  pr act i ces of  t hi s cour t  and by t he past ,  and 

cur r ent ,  pr act i ces of  t he Uni t ed St at es Supr eme Cour t . " 34  Yet  

t hey acknowl edge t hat  " pr act i ces do not  est abl i sh pr ecedent . " 35   

¶56 We have di scussed t he cour t ' s  past  pr act i ces i n 

r ecusal .   See ¶¶39- 45.   They do not  suppor t  t he posi t i on of  t he 

t hr ee j ust i ces.   

¶57 Wi t h r egar d t o t he pr act i ces of  t he Uni t ed St at es 

Supr eme Cour t ,  Just i ce Roggensack of f er s no r easons why t he 

pr act i ce at  t he Uni t ed St at es Supr eme Cour t ,  whose r ul es,  

pr act i ces,  j ur i sdi ct i on,  and power s ar e di f f er ent  f r om our  own,  

shoul d cont r ol  t he pr act i ce or  j ur i sdi ct i on of  t hi s cour t .  

¶58 I n any event ,  t he Uni t ed St at es Supr eme Cour t  has not  

been consi st ent  i n handl i ng mot i ons addr essed t o t he Cour t  f or  

r ecusal  of  a j ust i ce.   Somet i mes t he Cour t  has a docket  ent r y 

st at ement  s i mpl y denyi ng t he mot i on seeki ng r ecusal  of  a 

                                                 
34 J.  Roggensack,  ¶207.  

35 J.  Roggensack,  ¶208.  
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j ust i ce,  wi t h t he chal l enged j ust i ce appar ent l y par t i c i pat i ng i n 

t he deni al . 36 

¶59 Ot her  t i mes t he Cour t  has a docket  ent r y st at ement  

mer el y st at i ng a deni al  of  t he mot i on by t he chal l enged j ust i ce,  

wi t h or  wi t hout  an expl anat i on or  st at ement  by t he chal l enged 

j ust i ce. 37 

¶60 A di f f er ent  docket  ent r y st at ement  was used i n Cheney 

v.  Uni t ed St at es Di st r i ct  Cour t  f or  t he Di st r i ct  of  Col umbi a,  

541 U. S.  913 ( 2004) .   The f i r st  docket  ent r y st at ement  r ef er r ed 

t he mot i on addr essed t o t he Cour t  r equest i ng Just i ce Scal i a' s 

r ecusal  t o Just i ce Scal i a. 38  Thi s seems t o make cl ear  t hat  t he 

cour t  as a whol e t ook j ur i sdi ct i on over  t he mot i on i n t he f i r st  

i nst ance.   Just i ce Scal i a t hen i ndi v i dual l y deni ed t he mot i on,  

                                                 
36 See,  e. g. ,  Er nest  v.  U. S.  At t or ney f or  t he S.  Di st .  of  

Al abama,  474 U. S.  1016,  ( 1985)  ( J.  Powel l ) ;  Ker pel man v.  
At t or ney Gr i evance Comm' n of  Mar yl and,  450 U. S.  970 ( 1981)  ( C. J.  
Bur ger ) ;  Ser zysko v.  Chase Manhat t an Bank,  409 U. S.  1029 ( 1972)  
( J.  Powel l  & J.  Rehnqui st ) .   

Because t he Cour t ' s  deni al  of  t he r ecusal  mot i on of f er s no 
expl anat i on and does not  show t he r easoni ng of  t he j ust i ces i n 
deci di ng t he r ecusal  mot i on,  t he assumpt i on i s t hat  t he 
i ndi v i dual  j ust i ce' s deci s i on has not  been subj ect  t o cour t  
r evi ew.   The f ai l ur e of  t he Cour t  t o r evi ew an i ndi v i dual  
j ust i ce' s deci s i on on r ecusal  mot i ons has been cr i t i c i zed i n t he 
l egal  l i t er at ur e.  

37 See,  e. g. ,  Hanr ahan v.  Hampt on,  446 U. S.  1301 ( 1980)  ( J.  
Rehnqui st ) ;  Lai r d v.  Tat um,  409 U. S.  901 ( 1972)  ( J.  Rehnqui st ) ;  
Gr avel  v.  Uni t ed St at es,  409 U. S.  902 ( 1972)  ( J.  Rehnqui st ) ;  Guy 
v.  Uni t ed St at es,  409 U. S.  896 ( 1972)  ( J.  Bl ackmum & J.  
Rehnqui st ) .  

38 Cheney v.  U. S.  Di st .  Cour t  f or  t he Di st .  of  Col umbi a,  540 
U. S.  1217 ( 2004) .  
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publ i shi ng a memor andum opi ni on. 39  No cour t  or der  was i ssued by 

t he Cour t  denyi ng t he mot i on.   

¶61  The ci t at i on by Just i ces Pr osser ,  Roggensack,  and 

Zi egl er ,  ¶220,  t o Just i ce Jackson' s concur r i ng st at ement  i n 

Jewel l  Ri dge Coal  Cor p.  v.  Local  No.  6167,  325 U. S.  897 ( 1945) ,  

i s  mi sgui ded.   A concur r ence by t wo j ust i ces l acks t he aut hor i t y 

of  t he Cour t .   I n f act ,  when t he Cour t  deci ded Jewel l  Ri dge,  a 

maj or i t y of  t he j ust i ces r ef used t o adopt  an or der  whi ch st at ed 

t hat  t he Cour t  was " wi t hout  t he aut hor i t y"  t o di squal i f y an 

i ndi v i dual  j ust i ce.   See Appendi x B,  ¶¶138,  144 ( c i t i ng Wi l l i am 

H.  Rehnqui st ,  The Supr eme Cour t :  How I t  Was,  How I t  I s 65- 67 

( 1987) ) .   We exami ne t hi s i nci dent  i n det ai l  i n Appendi x B,  

¶¶140 t o 148.   The Jewel l  Ri dge concur r ence i s of  hi st or i c 

i nt er est ,  but  has no l egal  s i gni f i cance or  i mpact  on t hi s cour t .  

¶62 An exami nat i on of  r ecusal  pr act i ce at  t he Uni t ed 

St at es Supr eme Cour t  r eveal s t hat  even whi l e t he Cour t  has,  as a 

mat t er  of  t r adi t i on or  gener al  pr act i ce,  l ef t  r ecusal  deci s i ons 

t o i ndi v i dual  j ust i ces,  t he Cour t  appear s al ways t o have 

r et ai ned j ur i sdi ct i on over  r ecusal  mot i ons and mai nt ai ned t he 

aut hor i t y t o guar ant ee a f ul l y  qual i f i ed panel  of  j ust i ces.   At  

l east  once,  t he member s of  t he Cour t  have,  by maj or i t y vot e,  

cur t ai l ed anot her  s i t t i ng j ust i ce ( Just i ce Wi l l i am O.  Dougl as)  

f r om par t i c i pat i on i n t he cour t ' s  deci s i ons.   See Appendi x B,  

¶¶161- 162.  

                                                 
39 Cheney v.  U. S.  Di st .  Cour t  f or  t he Di st .  of  Col umbi a,  541 

U. S.  913 ( 2004)  ( Scal i a,  J. ) .  
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¶63 The par t i es shoul d be i nvi t ed t o br i ng f or t h mor e 

i nf or mat i on about  t he Uni t ed St at es Supr eme Cour t  t hat  may be 

hel pf ul  i n i nf or mi ng t hi s cour t  about  i ssues of  j ur i sdi ct i on and 

r ecusal  pr act i ce.   I t  woul d be hel pf ul  f or  br i ef s t o addr ess 

whet her ,  even i f  t he Uni t ed St at es Supr eme Cour t  wer e t o di savow 

i t s aut hor i t y t o di squal i f y a j ust i ce,  such a pr onouncement  

woul d have a cont r ol l i ng ef f ect  on t hi s cour t ' s  j ur i sdi ct i on,  

whi ch r est s on Wi sconsi n l aw. 40 

¶64 Wi t hout  br i ef s,  Just i ces Pr osser ,  Roggensack,  and 

Zi egl er  have r eached t he ext r aor di nar y concl us i on t hat  t hi s 

cour t  never  has power  t o guar ant ee t hat  al l  member s ar e 

i mpar t i al .   I f  t hey t r ul y bel i eve t hi s,  why woul d t hey not  j ust  

di smi ss or  deny Al l en' s mot i ons,  expl ai ni ng t he cour t ' s  l ack of  

j ur i sdi ct i on?41  But  t he j ust i ces do not  t ake t hi s cour se of  

act i on.   
                                                 

40 Looki ng beyond our  own count r y ' s bor der s t o ot her  common 
l aw syst ems conf i r ms t hat  cour t s  of  ul t i mat e j ur i sdi ct i on wi l l  
r evi ew r ecusal  or  di squal i f i cat i on mot i ons r el at i ng t o one of  
t hei r  own member s.   " Cour t s of  l ast  r esor t  i n Aust r al i a,  Sout h 
Af r i ca,  and t he Uni t ed Ki ngdom al l  r ecogni ze t he r i ght  of  a 
pet i t i oner  t o seek r evi ew of  a negat i ve r ecusal  deci s i on by a 
s i ngl e hi gh cour t  j udge. "   R.  Mat t hew Pear son,  Not e,  Duck Duck 
Recuse? For ei gn Common Law Gui dance & I mpr ov i ng Recusal  of  
Supr eme Cour t  Just i ces,  62 Wash.  & Lee L.  Rev.  1799,  1828 
( 2005) .  

41 A di smi ssal  of  a r ecusal  mot i on and a deni al  of  a r ecusal  
mot i on have di f f er ent  meani ngs.  I n our  appel l at e pr act i ce,  
deni al  of  a mot i on,  a pet i t i on f or  r evi ew,  or  an appeal  
addr esses t he mer i t s of  t he i ssue pr esent ed.   I n cont r ast ,  a 
di smi ssal  of  a mot i on,  a pet i t i on f or  r evi ew,  or  an appeal  
or di nar i l y  s i gni f i es t hat  t her e i s a def ect  i n t he f i l i ng or  
t hat  t he cour t  l acks j ur i sdi ct i on t o r each t he mer i t s of  t he 
i ssue pr esent ed.   For  a di scussi on of  di smi ssal  of  an appeal ,  
see 6A Cal l aghan' s Wi sconsi n Pl eadi ng and Pr act i ce ( Wi t h For ms)  
§§ 53. 7- 53. 24 ( Rev.  2005) .  
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¶65 Rat her ,  t hey base t hei r  deci s i on t o deny Al l en' s 

r ecusal  mot i ons on t he subst ance of  Al l en' s al l egat i ons.   The 

t hr ee concl ude t hat  Al l en' s mot i ons ar e " l egal l y  i nsuf f i c i ent  t o 

st at e a c l ai m cogni zabl e under  t he .  .  .  f eder al  and st at e 

const i t ut i ons, " 42 and t hat  " [ n] o pot ent i al  const i t ut i onal  due 

pr ocess vi ol at i on has been al l eged her e based on Just i ce 

Gabl eman' s par t i c i pat i on i n Al l en' s case. " 43 

¶66 Thus,  Just i ces Pr osser ,  Roggensack,  and Zi egl er  have 

gone t o ext r eme l engt hs t o wr i t e on t he cour t ' s  j ur i sdi ct i on 

over  Al l en' s r ecusal  mot i ons addr essed t o t he cour t ,  and t hen 

woul d not  di spose of  t he mot i ons on t hi s basi s.      

¶67 We have al so expl or ed t he di squal i f i cat i on exper i ence 

of  ot her  st at es.   Ar ound t he count r y and over  t he year s,  some 

st at e hi gh cour t s have r evi ewed r ecusal  deci s i ons of  t hei r  

i ndi v i dual  member s;  ot her s have not .   See Appendi x C ,  ¶¶172-

184.   Recusal  pr act i ce and pr ocedur e has been a mat t er  of  

t r adi t i on or  pr udent i al  consi der at i ons,  not  an espousal  of  a 

l ack of  j ur i sdi ct i on or  power .   See Appendi x C,  ¶171 & n. 39. 44 

¶68 Just i ces Pr osser ,  Roggensack,  and Zi egl er  have made no 

at t empt  t o di st i ngui sh t hi s  cour t ' s  supposed l ack of  

j ur i sdi ct i on ( power )  f r om t he vi ews of  st at e supr eme cour t s t hat  

                                                 
42 J.  Roggensack,  ¶199;  see al so i d. ,  ¶238.  

43 J.  Roggensack,  ¶237.  

44 For  sur veys of  var i ous r ecusal  st andar ds and pr act i ces i n 
t he st at es ( f ocused mai nl y on t he t r i al  cour t s) ,  see,  e. g. ,  
Ri char d E.  Fl amm,  Judi c i al  Di squal i f i cat i on ch.  28 ( 2d ed.  
2007) ;  Lesl i e W.  Abr amson,  Deci di ng Recusal  Mot i ons:  Who Judges 
t he Judges?,  28 Val .  U.  L.  Rev.  543 ( 1993- 94) .  
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have acknowl edged t hat  t hey have such j ur i sdi ct i on and have 

exer ci sed i t .   Rat her  t han addr essi ng or  di st i ngui shi ng t he 

consi der abl e aut hor i t y t hat  under mi nes t hei r  posi t i on,  t hey 

s i mpl y i gnor e i t .  

¶69 Not hi ng we have l ear ned t hus f ar  about  t he r ecusal  

pr act i ces of  ot her  st at e supr eme cour t s pr ovi des a r eason f or  

t hi s cour t  t o di vest  i t sel f  of  an i mpor t ant  aspect  of  i t s  

est abl i shed j ur i sdi ct i on or  t o depar t  f r om i t s est abl i shed 

pr act i ce of  pr ov i di ng r evi ew of  an i ndi v i dual  j ust i ce' s deci s i on 

not  t o di squal i f y hi msel f  or  her sel f ,  especi al l y when a 

const i t ut i onal  c l ai m i s ar gued.   I n t he wake of  cont i nui ng 

concer n about  whet her  el ect ed j udges can be i mpar t i al ,  now i s 

har dl y t he t i me t o l essen our  pr ot ect i ons f or  i mpar t i al  

t r i bunal s.  

¶70 I n sum,  t he wr i t i ngs of  Just i ce Pr osser ,  Just i ce 

Roggensack,  and Just i ce Zi egl er  on t he cour t ' s  j ur i sdi ct i on over  

r ecusal  mot i ons appear  t o have t hr ee maj or  f l aws ( among ot her s) :  

They asser t  t hat  a chal l enged j ust i ce has no per sonal  i nt er est  

i n deci di ng t he i ssue of  t he cour t ' s  j ur i sdi ct i on.   Thei r  

wr i t i ngs have no suppor t  i n t he l aw.   Thei r  wr i t i ngs on t he 

cour t ' s  j ur i sdi c t i on ( power )  ar e not  det er mi nat i ve of  t he i ssues 

pr esent ed by Al l en' s r ecusal  mot i ons.    

¶71 Br i ef s f r om adver sar i al  par t i es ar e needed on t he 

i ssue of  t he cour t ' s  j ur i sdi ct i on t o r evi ew a chal l enged 

i ndi v i dual  j ust i ce' s deci s i on t o par t i c i pat e i n a case.  
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I I I  

¶72 Thi r d,  we t ur n t o t he i mpl i cat i ons of  a deci s i on t hat  

t he cour t  must  not  exer ci se j ur i sdi ct i on over  r ecusal  mot i ons 

addr essed t o i t .   Br i ef s ar e needed on how t o pr ot ect  t he r i ght s 

of  l i t i gant s t o a f ai r ,  i mpar t i al  Wi sconsi n Supr eme Cour t  when 

t he j ust i ces ar e not  wi l l i ng,  as a mat t er  of  pol i cy,  t o deci de 

r ecusal  mot i ons chal l engi ng t he par t i c i pat i on of  a j ust i ce i n a 

par t i cul ar  case.   Al l en and t he St at e have assumed t hat  t he 

r i ght s of  l i t i gant s t o an i mpar t i al  t r i bunal  t r ump t he cour t ' s  

di scomf or t  or  anxi et y about  t he consequences of  j udgi ng one of  

i t s  own.  

¶73 A mot i on chal l engi ng a j ust i ce' s di squal i f i cat i on i s 

di squi et i ng t o t he chal l enged j ust i ce and t o t he ot her  j ust i ces.  

Any quest i on r el at ed per sonal l y  t o a f el l ow j ust i ce,  whet her  

r ecusal  or  v i ol at i on of  t he Code of  Judi c i al  Conduct ,  " i s  not  

onl y a ser i ous one,  but  i s al so an unwel come and a del i cat e one 

t o hi s associ at es.  .  .  .   But ,  unwel come as t he quest i on i s,  i t  

must  be met ,  and i t  must  be met  squar el y,  and wi t h a s i ngl e 

desi r e t o ascer t ai n and admi ni st er  t he l aw as i t  i s . " 45  

¶74 Recusal  mot i ons agai nst  a col l eague and pr oposed r ul es 

about  r ecusal  pose si gni f i cant  per sonal  and l egal  di f f i cul t i es 

f or  al l  t he j ust i ces.   These di f f i cul t i es ar e exacer bat ed i n t he 

pr esent  case by t he Judi c i al  Commi ssi on' s pendi ng act i on agai nst  

Just i ce Gabl eman f or  v i ol at i on of  t he Code of  Judi c i al  Conduct .   

                                                 
45 Case v.  Hof f man,  100 Wi s.  314,  354,  72 N. W.  390 ( 1897) ,  

r eh' g gr ant ed,  74 N. W.  220 ( 1898) .  
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The al l egat i ons i n t hat  mat t er  shar e some f act ual  basi s wi t h 

Al l en' s al l egat i ons f or  di squal i f i cat i on i n t he pr esent  or der .  

¶75 Wor ds cannot  and do not  f ul l y  capt ur e our  f eel i ngs of  

di squi et  when we ar e asked t o s i t  i n j udgment  of  a peer ,  knowi ng 

t hat  we have wor ked wi t h t hat  j ust i ce and wi l l  cont i nue t o wor k 

wi t h t hat  j ust i ce f or  year s t o come.   We shal l  see t he j ust i ce 

at  ever y or al  ar gument ,  cour t  opi ni on deci s i on conf er ence,  

pet i t i on f or  r ev i ew conf er ence,  cer emony t o admi t  l awyer s,  r ul es 

hear i ng,  open admi ni st r at i ve conf er ence,  j udi c i al  conf er ence,  

educat i onal  semi nar ,  and ot her  cour t  and non- cour t  f unct i ons.  

¶76 Despi t e t he di squi et  t hat  a mot i on chal l engi ng a 

j ust i ce' s di squal i f i cat i on causes,  t hi s cour t  has st at ed t hat  

when a " movant  has quest i oned t he i nt egr i t y of  a j ust i ce of  t hi s  

cour t  and hence t he i nt egr i t y of  a deci s i on of  t he 

cour t  .  .  .  [ i ] t  behooves t he cour t  i n t he def ense of  i t s  own 

l egi t i macy and of  i t s  i nt egr i t y t o consi der  such cl ai ms. " 46  

¶77 Yet  Just i ces Pr osser ,  Roggensack,  and Zi egl er  appear  

t o concl ude t hat  pol i cy r easons such as col l egi al i t y and publ i c 

per cept i on j ust i f y t he cour t ' s  not  deci di ng r ecusal  mot i ons 

chal l engi ng a member  of  t he cour t . 47  The t hr ee j ust i ces seem t o 

bel i eve t hat  i ndependent  r evi ew by t he cour t  of  an i ndi v i dual  

j ust i ce' s r ecusal  deci s i on mi ght  exacer bat e t he publ i c 

                                                 
46 Ci t y of  Edger t on v.  Gen.  Cas.  Co. ,  190 Wi s.  2d 510,  513-

14,  527 N. W. 2d 305 ( 1995) .  

47 J.  Roggensack,  ¶¶217- 218,  226- 227.  
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per cept i on t hat  member s of  t he cour t  ar e bi ased or  r esul t  i n an 

i ncr eased vol ume of  r ecusal  mot i ons.   See J.  Pr osser ,  ¶255. 48  

¶78 Just i ce Pr osser  suggest s at  ¶256 t hat  t he cour t  shoul d 

have deni ed Al l en' s mot i on " qui ckl y,  wi t hout  comment , "  t o avoi d 

" exposi ng cont r over sy wi t hi n t he cour t . "   We t hi nk ot her wi se.   

We bel i eve t hat  a hal l mar k of  our  cour t s i n Angl o- Amer i can 

j ur i spr udence i s t hat  a cour t  expl ai ns i t s deci s i on.   A cour t  

shoul d be t r anspar ent  and account abl e by gi v i ng r easons f or  i t s 

deci s i ons,  r easons t hat  can be eval uat ed and used t o i nf or m 

f ut ur e deci s i ons by t he l i t i gant s,  r evi ewi ng cour t s,  and t he 

publ i c.    

¶79 " An unr easoned deci s i on has ver y l i t t l e c l ai m t o 

accept ance by t he def eat ed par t y,  and i s di f f i cul t  or  i mpossi bl e 

t o accept  as an act  r ef l ect i ng syst emat i c appl i cat i on of  l egal  

pr i nci pl es.   Mor eover ,  t he necessi t y of  st at i ng r easons not  

i nf r equent l y changes t he r esul t s by f or c i ng t he j udges t o come 

t o gr i ps wi t h net t l esome f act s or  i ssues whi ch t hei r  nor mal  

i nst i nct s woul d ot her wi se cause t hem t o avoi d. " 49   

¶80 Do Just i ces Pr osser ,  Roggensack,  and Zi egl er  t r ul y 

bel i eve t hat  any publ i c per cept i on of  t hi s cour t  wi l l  be 

i mpr oved i f  t hi s cour t  pl aces any chal l enged j ust i ce' s 

i ndi v i dual  deci s i on of  i mpar t i al i t y  beyond any f or m of  

meani ngf ul  r evi ew? 

                                                 
48 Ther e i s no i ndi cat i on t hat  t he st at es t hat  r out i nel y and 

r at i onal l y pr ovi de such r evi ew ar e ei t her  beset  wi t h excessi ve 
r ecusal  mot i ons or  suf f er  any l essened publ i c conf i dence.  

49 Paul  D.  Car r i ngt on et  al . ,  Just i ce on Appeal ,  10 ( 1976) .  
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¶81 I n t he Kadi ng case uphol di ng t he cour t ' s  power  t o 

i mpose a Code of  Judi c i al  Conduct  f or  j udges,  t he cour t  

expl ai ned t hat  t he Code was " a r esponse t o t he compel l i ng need 

t o mai nt ai n publ i c conf i dence i n t he j udi c i ar y.  .  .  . '  [ N] ot hi ng 

t ends t o br i ng cour t s or  t he admi ni st r at i on of  j ust i ce i nt o 

di sr espect  mor e t han t he spect acl e of  a pr ej udi ced j udge si t t i ng 

i n j udgment  upon t he r i ght s of  l i t i gant s.   A l ack of  conf i dence 

i n t he i nt egr i t y of  cour t s r ocks t he ver y f oundat i ons of  

or gani zed soci et y,  pr omot es unr est  and di ssat i sf act i on,  and even 

encour ages r evol ut i on. ' " 50   

¶82 Woul d i t  not  command gr eat er  publ i c r espect  and 

conf i dence i f  t he cour t  r ead br i ef s and hear d ar gument s on 

Al l en' s r ecusal  mot i ons,  anal yzed t he f act s and appl i ed t he l aw 

i n a f ul l  opi ni on,  as we woul d i n r evi ew of  al l egat i ons asser t ed 

agai nst  any j udge of  any anot her  cour t  i n t he st at e? 

¶83 I f  t he cour t  i t sel f  i s  not  wi l l i ng t o deci de due 

pr ocess i ssues of  di squal i f i cat i on of  a j ust i ce because of   

j udi c i al  pol i cy r easons,  t hen i s i t  not  i ncumbent  on t he cour t  

t o est abl i sh a pr ocedur e f or  an i mpar t i al  st at e t r i bunal  t o 

deci de r ecusal  mot i ons chal l engi ng a j ust i ce of  t hi s cour t ?  The 

cour t  can do i t .   The cour t  has i nher ent  power  " t o pr omul gat e 

r ul es .  .  .  and t he power  t o pr ovi de pr ocess wher e none 

exi st s. " 51  Br i ef s and f ul l  consi der at i on of  al t er nat i ve 
                                                 

50 I n r e Hon.  Char l es E.  Kadi ng,  70 Wi s.  2d 508,  524,  235 
N. W. 2d 409 ( 1975)  ( quot i ng I n r e St ol en,  193 Wi s.  602,  620,  214 
N. W.  379,  216 N. W.  127 ( 1927) ) .  

51 St at e v.  Cannon,  196 Wi s.  534,  536,  221 N. W.  603 ( 1928) .   
See al so St at e v.  Cannon,  199 Wi s.  401,  402,  226 N. W.  385 
( 1929) .  
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pr ocesses avai l abl e t o t hi s cour t  f or  deci di ng r ecusal  mot i ons 

chal l engi ng a j ust i ce ar e needed.  

¶84 As a pr act i cal  mat t er ,  Just i ces Pr osser ,  Roggensack,  

and Zi egl er  ar e i mpl i c i t l y  t el l i ng al l  l i t i gant s i n Wi sconsi n 

t hat  t hey need t o go t o t he f eder al  cour t s t o seek r el i ef  f r om a 

Wi sconsi n j ust i ce who t hey bel i eve i s bi ased.   I f  Just i ces 

Pr osser ,  Roggensack,  and Zi egl er  bel i eve t hat  t he cour t  shoul d 

not  r evi ew an i ndi v i dual  j ust i ce' s deci s i on t o par t i c i pat e i n a 

case on pol i cy gr ounds,  i s i t  good j udi c i al  pol i cy t o c l ose t he 

Wi sconsi n cour t house door s and f or ce l i t i gant s i nt o t he f eder al  

cour t s?    

¶85 Feder al  r evi ew i s not  easy f or  a l i t i gant .   I t  

i nvol ves mor e cost s and mor e del ay.   Li t i gant s chal l engi ng st at e 

cour t  r ecusal  deci s i ons may go t o f eder al  di st r i ct  cour t  usi ng 

an appl i cat i on f or  a wr i t  of  habeas cor pus,  or  br i ngi ng a sui t  

under  42 U. S. C.  § 1983. 52  Or  t hey can seek r evi ew i n t he Uni t ed 

St at es Supr eme Cour t  by way of  a pet i t i on f or  cer t i or ar i .   Ther e 

                                                 
52 See,  e. g. ,  Caper t on,  129 S.  Ct .  at  2271 ( Rober t s,  C. J. ,  

di ssent i ng) ;  Wal ber g v.  I sr ael ,  766 F. 2d 1071 ( 7t h Ci r .  1985) ;  
Fi eger  v.  Fer r y,  471 F. 3d 637 ( 6t h Ci r .  2006) ;  Br adbur y v.  
Ei smann,  2009 U. S.  Di st .  LEXI S 81289 ( D.  I daho Sept .  8,  2009) ;  
Massey Ener gy Co.  v.  Supr eme Cour t  of  Appeal s of  West  Vi r gi ni a,  
2007 U. S.  Di st .  LEXI S 70330 ( S. D.  W.  Va.  2007) .   

Al l en' s most  r ecent  r ecusal  f i l i ng,  dat ed December  11,  
2009,  st at es t hat  he i s at t empt i ng t o per f ect  t he r ecor d her e 
shoul d t he mat t er  have t o go t o f eder al  cour t .   See Just i ce 
Cr ooks'  concur r ence,  ¶189 n. 5.  
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i s  onl y a 1. 1% chance of  t he Uni t ed St at es Supr eme Cour t  

gr ant i ng such a pet i t i on. 53      

¶86 Just i ces Pr osser ,  Roggensack,  and Zi egl er  appear  

f i xat ed on t he r ecusal  mot i ons f r om t hei r  per spect i ve as member s 

of  t he cour t  and f r om t he per spect i ve of  a chal l enged j ust i ce. 54  

                                                 
53 Chi ef  Just i ce John Rober t s wr ot e i n di ssent  i n Caper t on 

v.  A. T.  Massey Coal  Co.  I nc. ,  129 S.  Ct .  2252,  2272 ( 2009) ,  t hat  
t he Uni t ed St at es Supr eme Cour t  gr ant s cer t i or ar i  f or  onl y 1. 1% 
of  al l  pet i t i ons f i l ed.  

For  pet i t i oner s pr oceedi ng i n f or ma pauper i s,  as i ndi gent  
pr i soner s l i ke Al l en of t en must ,  t he per cent age of  pet i t i ons 
gr ant ed i s even l ower ,  per haps as l ow as 0. 3%.   See,  e. g. ,  Saul  
Br enner ,  Gr ant i ng Cer t i or ar i  by t he Uni t ed St at es Supr eme Cour t :   
An Over vi ew of  t he Soci al  Sci ence St udi es,  92 Law Li br ar y J.  
193,  195 ( 2000)  ( anal yzi ng dat a f r om t he Cour t ' s  1995 t er m) ,  
avai l abl e at  
ht t p: / / www. aal l net . or g/ pr oduct s/ pub_l l j _v92n02/ 2000- 17. pdf .  

54 Our  t hr ee col l eagues expr ess concer n,  ¶224,  t hat  a 
chal l enged j ust i ce' s due pr ocess r i ght s wi l l  be v i ol at ed i f  t he 
cour t  act s on t he r ecusal  mot i ons.   J.  Pr osser ,  ¶250.   Thei r  
wr i t i ngs do not ,  however ,  spel l  out  j ust  what  r i ght s a 
chal l enged j ust i ce has t hat  ar e pr ot ect ed by due pr ocess 
guar ant ees or  what  l i ber t y i nt er est  i s  at  st ake.   Al so,  t hey 
f or get  t hat  i f  t he cour t  wer e t o r evi ew a j ust i ce' s deci s i on t o 
par t i c i pat e,  t he j ust i ce woul d be af f or ded t he same r i ght s and 
pr ocesses af f or ded j udges of  t he c i r cui t  cour t s and ot her  
deci s i on maker s when t hi s cour t  r evi ews r ecusal  mot i ons on 
appeal .  
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They appear  t ot al l y i nsensi t i ve t o t he due pr ocess r i ght s of  

l i t i gant s and t he i nt er est s of  t he peopl e of  Wi sconsi n i n a 

f ai r ,  i mpar t i al  Wi sconsi n Supr eme Cour t . 55     

I V 

¶87 Four t h,  br i ef s ar e needed on whet her  t he gr ounds upon 

whi ch Al l en' s mot i ons r est  j ust i f y di squal i f y i ng Just i ce 

Gabl eman.  

¶88 One of  t he gr ounds upon whi ch Al l en' s mot i ons 

chal l engi ng Just i ce Gabl eman' s par t i c i pat i on r est  i s  due 

pr ocess——t he guar ant ee of  a f ai r  t r i al  i n a f ai r  t r i bunal ——as 

most  r ecent l y addr essed by t he Uni t ed St at es Supr eme Cour t  i n 

                                                                                                                                                             
For  t hi s cour t  r evi ewi ng on appeal  r ecusal  mot i ons di r ect ed 

t o t r i al  cour t  j udges,  see,  e. g. ,  St at e v.  Wal ber g,  109 
Wi s.  2d 96,  105- 09,  325 N. W. 2d 687 ( 1982)  ( t he cour t  hel d t hat  a 
c i r cui t  cour t  j udge' s r ef usal  t o di squal i f y hi msel f  v i ol at ed due 
pr ocess) ;  St at e v.  Har r el l ,  199 Wi s.  2d 654,  546 N. W. 2d 115 
( 1996)  ( r evi ewi ng and af f i r mi ng t he ci r cui t  cour t  j udge' s deni al  
of  a r ecusal  mot i on;  addr essi ng t he mer i t s obj ect i vel y under  
Wi s.  St at .  § 757. 19( 2) ( a)  and addr essi ng whet her  t he j udge made 
t he r equi r ed subj ect i ve det er mi nat i on under  Wi s.  St at .  
§ 757. 19( 2) ( g) ) ;  St at e v.  Car pr ue,  2004 WI  111,  ¶¶1,  69,  274 
Wi s.  2d 656,  683 N. W. 2d 31 ( t he cour t  of  appeal s r ever sed t he 
convi ct i on " because Car pr ue was deni ed due pr ocess by a c i r cui t  
cour t  j udge who appear ed par t i al  t o t he pr osecut i on" ;  t he 
supr eme cour t  r ei nst at ed t he convi ct i on,  concl udi ng t hat  t he 
j udge' s conduct  " di d not  depr i ve Car pr ue of  hi s r i ght  t o a f ai r  
t r i al " ) ;   St at e v.  Hol l i ngswor t h,  160 Wi s.  2d 883,  894- 95,  467 
N. W. 2d 555 ( Ct .  App.  1991)  ( t he  cour t  of  appeal s consi der ed a 
f eder al  due pr ocess chal l enge agai nst  a c i r cui t  cour t  j udge) .  

55 Just i ces Roggensack,  Pr osser ,  and Zi egl er  suggest  t hat  
Al l en get s due pr ocess,  t hat  i s ,  get s a f ai r  t r i bunal ,  when he 
r el i es sol el y on a chal l enged j ust i ce t o det er mi ne whet her  t he 
j ust i ce can be f ai r  and i mpar t i al .   J.  Roggensack,  ¶223.   I t  i s  
not  much comf or t  t o Al l en or  any l i t i gant  t o have t he chal l enged 
Just i ce be j udge of  hi s or  her  own i mpar t i al i t y .   See J.  Cr ooks,  
¶188 ( quot i ng Just i ce Kennedy' s deci s i on i n Caper t on,  129 S.  Ct .  
at  2263,  about  t he weakness of  subj ect i ve det er mi nat i ons) .  
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Caper t on v.  A. T.  Massey Coal  Co. ,  I nc. ,  ___ U. S.  ___,  129 S.  

Ct .  2252 ( 2009) .   Accor di ng t o Caper t on,  129 S.  Ct .  at  2263,  

" t he Due Pr ocess Cl ause has been i mpl ement ed by obj ect i ve 

st andar ds t hat  do not  r equi r e pr oof  of  act ual  bi as. "   A l i t i gant  

may be deni ed due pr ocess when " t her e i s a ser i ous r i sk of  

act ual  bi as——based on obj ect i ve and r easonabl e 

per cept i ons .  .  .  . "   Caper t on,  129 S.  Ct .  at  2263;  See J.  

Cr ooks,  ¶188.      

¶89 Our  t hr ee col l eagues gi ve Caper t on shor t  shr i f t ——t wo 

br i ef  par agr aphs.   They announce at  ¶222 t hat  " Caper t on has no 

r el evance her e. "   They devot e a s i ngl e br i ef  par agr aph t o 

Caper t on at  ¶238.   Our  col l eagues j ust  don' t  seem t o get  i t . 56  

Al l  st at e cour t s ar e bound by t he t eachi ngs of  Caper t on,  and 

Caper t on i s gener al l y v i ewed as a maj or  case i nvol v i ng mor e t han 

campai gn cont r i but i ons and af f ect i ng cour t  pr act i ce acr oss t he 

                                                 
56 Just i ce Zi egl er ' s wr i t i ng mor e f ul l y addr esses Caper t on.   

Just i ce Zi egl er  concl udes t hat  br i ef s woul d not  be hel pf ul .   She 
has appar ent l y det er mi ned by her sel f  t he nat ur e of  " a Caper t on 
anal ysi s"  and est abl i shed a t hr eshol d " l evel "  bel ow whi ch t hi s  
anal ysi s i s not  r equi r ed.   Just i ce Zi egl er ' s opi ni on,  ¶261.   No 
one ar gues t hat  Al l en' s al l egat i ons ar e j ust  l i ke t he basi s f or  
di squal i f i cat i on addr essed i n Caper t on.   But  as t he maj or i t y i n 
Caper t on r ecogni zed,  by appl y i ng pr evi ous due pr ocess cases i n 
t he cont ext  of  j udi c i al  el ect i ons " as new pr obl ems have 
emer ged, "  129 S.  Ct .  at  2259,  t he due pr ocess s t andar d must  be 
appl i ed t o f act ual  s i t uat i ons " not  pr esent ed i n t he pr ecedent s. "   
Caper t on,  129 S.  Ct .  at  2262.  
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count r y. 57  Wi t hout  s i gni f i cant  anal ysi s,  our  col l eagues seem t o 

t r eat  Caper t on as mer el y an out l i er  r at her  t han an i mpor t ant  

st at ement  about  t he const i t ut i onal  r equi r ement  of  f ai r  

                                                 
57 For  di f f er ent  v i ews on t he ef f ect  of  Caper t on,  see,  e. g,  

Caper t on,  129 S.  Ct .  at  2269 ( Rober t s,  C. J. ,  di ssent i ng)  ( " [ I ] t  
i s  uncl ear  whet her  t he new pr obabi l i t y  of  bi as st andar d i s 
somehow l i mi t ed t o f i nanci al  suppor t  i n j udi c i al  el ect i ons,  or  
appl i es t o j udi c i al  r ecusal  quest i ons mor e gener al l y" ) ;  
Exami ni ng t he St at e of  Judi c i al  Recusal s af t er  Caper t on v.  A. T.  
Massey:  Hear i ngs Bef or e t he House Commi t t ee on t he Judi c i ar y,  
Subcommi t t ee on Cour t s and Compet i t i on Pol i cy,  111t h Cong.  
( 2009)  ( avai l abl e at  
ht t p: / / j udi c i ar y. house. gov/ hear i ngs/ hear _091210_2. ht ml  ( l ast  
v i s i t ed Dec.  12,  2009) ;  U. S.  Fi del i t y I ns.  & Guar .  Co.  v.  Mi ch.  
Cat ast r ophi c Cl ai ms Ass' n,  773 N. W. 2d 243 ( Mi ch.  2009) ;  
Comment s:  Caper t on v.  A. T.  Massey Coal  Co. :  Due Pr ocess 
Li mi t at i ons on t he Appear ance of  Judi c i al  Bi as,  123 Har v.  L.  
Rev.  73 et  seq.  ( 2009) ;  Pamel a S.  Kar l an,  El ect i ng Judges,  
Judgi ng El ect i ons,  and t he Lessons of  Caper t on,  123 Har v.  L.  
Rev.  80 ( 2009) ;  Lawr ence Lessi g,  What  Ever ybody Knows and Too 
Few Accept ,  123 Har v.  L.  Rev.  104;  Penny J.  Whi t e,  Rel i nqui shed 
Responsi bi l i t i es,  123 Har v.  L.  Rev.  120 ( 2009) ;  Ter r i  R.  Day,  
Buyi ng Just i ce:  Caper t on v.  A. T.  Massey:  Campai gn Dol l ar s,  
Mandat or y Recusal  and Due Pr ocess,  28 Mi ss.  C.  L.  Rev.  359,  363 
( 2008- 09) ;  John Gi beaut ,  Caper t on Caper s:  Cour t ' s  Recusal  Rul i ng 
Spar ks St at es t o Mul l  Judi c i al  Cont r i but i on Laws,  A. B. A.  J. ,  
Aug.  2009,  at  21,  avai l abl e at  
ht t p: / / www. abaj our nal . com/ magazi ne/ ar t i c l e/ caper t on_caper s;  
James L.  Gi bson & Gr egor y A.  Cal dei r a,  Campai gn Suppor t ,  
Conf l i c t s of  I nt er est ,  and Judi c i al  I mpar t i al i t y :  Can t he 
Legi t i macy of  Cour t s Be Rescued by Recusal s?,  CELS 2009 4t h 
Annual  Conf er ence on Empi r i cal  Legal  St udi es Paper ,  avai l abl e at  
ht t p: / / ssr n. com/ abst r act =1428723;  St ephen M.  Hoer st i ng & Br adl ey 
A.  Smi t h,  Speech and El ect i ons:  The Caper t on Caper  and t he 
Kennedy Conundr um,  2009 Cat o Sup.  Ct .  Rev.  319;  Kevi n C.  Newsom 
& Mar c James Ayer s,  A Br ave New Wor l d of  Judi c i al  Recusal ? The 
Uni t ed St at es Supr eme Cour t  Ent er s t he Fr ay,  Al a.  Lawyer ,  Sept .  
2009,  at  5;  Judi c i al  Di squal i f i cat i on Af t er  Caper t on,  
Judi cat ur e,  Jul y- Aug.  2009,  at  4;  St at ement  of  H.  Thomas Wel l s 
Jr . ,  Pr esi dent ,  Amer i can Bar  Associ at i on Re:  Rul i ng of  The 
Supr eme Cour t  of  The Uni t ed St at es i n Caper t on Et  Al .  v.  A. T.  
Massey Coal  Co. ,  I nc. ,  Et  Al .  ( June 8,  2009) ,  avai l abl e at  
ht t p: / / www. abanet . or g/ abanet / medi a/ st at ement / st at ement . cf m?r el ea
sei d=671 ( l ast  v i s i t ed Jan.  5,  2010) .  
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t r i bunal s.   How shoul d t he pr i nci pl es ar t i cul at ed i n Caper t on be 

appl i ed i n di f f er ent  f act ual  set t i ngs?  Answer i ng t hi s quest i on 

i s no easy t ask,  but  br i ef s,  ar gument ,  and ser i ous del i ber at i on 

woul d gr eat l y assi st  us i n i nt er pr et i ng and appl y i ng Caper t on.    

¶90 St at e supr eme cour t s,  ot her  t han Mi chi gan,  have not  

yet  begun t o addr ess t he r ami f i cat i ons of  Caper t on.  

¶91 Recent l y,  t he Mi chi gan Supr eme Cour t  abandoned i t s 

past  pr act i ce t hat  i ndi v i dual  j ust i ces al one r espond t o mot i ons 

t o r ecuse,  wi t hout  r evi ew. 58  I n November  2009,  t he Mi chi gan 

cour t  adopt ed a r ul e st at i ng t hat  i f  a j ust i ce' s par t i c i pat i on 

i n a case i s chal l enged,  t he chal l enged j ust i ce shal l  deci de t he 

i ssue and publ i sh hi s or  her  r easoni ng f or  t he deci s i on.   I f  t he 

chal l enged j ust i ce deni es t he mot i on f or  di squal i f i cat i on,  t hen 

upon a par t y ' s mot i on t o t he cour t  t he ent i r e cour t  shal l  deci de 

t he mot i on f or  di squal i f i cat i on and expl ai n t he r easons f or  i t s  

gr ant  or  deni al  of  t he mot i on f or  di squal i f i cat i on. 59 

                                                 
58 See U. S.  Fi del i t y I ns.  & Guar .  Co.  v.  Mi ch.  Cat ast r ophi c  

Cl ai ms Ass' n,  773 N. W. 2d 243 ( Mi ch.  2009) ;  Adai r  v.  St at e Dep' t  
of  Ed. ,  709 N. W.  2d 567 ( Mi ch.  2006) .   

59 See Mi chi gan Supr eme Cour t ,  Amendment  of  Rul e 2. 003,  ADM 
Fi l e No.  2009- 04,  ef f ect i ve Nov.  25,  2009,  avai l abl e at  
ht t p: / / cour t s. mi chi gan. gov/ SUPREMECOURT/ Resour ces/ Admi ni st r at i ve
/ 2009- 04- 112509. pdf .   Al t hough t he newl y adopt ed r ul e i t sel f  i s  
not  l ong,  t he or der  adopt i ng i t  i ncl udes many pages of  
concur r i ng and di ssent i ng opi ni ons,  wi t h at t achment s,  shar pl y 
debat i ng t he mer i t s of  t he change.  

A pr e- Caper t on 42 U. S. C.  § 1983 const i t ut i onal  chal l enge t o 
Mi chi gan' s r ecusal  pr act i ce al l owi ng r ecusal  i n t he sol e 
di scr et i on of  t he chal l enged j ust i ce was di smi ssed by a f eder al  
cour t  f or  f ai l ur e t o st at e a c l ai m upon whi ch r el i ef  may be 
gr ant ed.   Fi eger  v.  Fer r y,  2007 WL 2827801 ( E. D.  Mi ch.  2007) .  



No.   2007AP795. ssa. awb. npc 

 

39 
 

¶92 Adopt i on of  t hi s r ul e f ol l owed year s of  acr i moni ous 

di sput e among t he j ust i ces.   Fol l owi ng t he Caper t on deci s i on,  

f or mer  Mi chi gan Chi ef  Just i ce Cl i f f or d Tayl or  decl ar ed t hat  

" Caper t on has t o mean t hat  t he chal l enged j ust i ce can' t  make t he 

r ecusal  deci s i on al one. " 60     

¶93 Caper t on expl i c i t l y  announced t he need f or  obj ect i ve 

r evi ew t o r ecusal  chal l enges t o a j udge.   A j udge' s own i nqui r y 

i nt o act ual  bi as i s not  adequat e f or  due pr ocess pur poses.   

Caper t on,  129 S.  Ct .  at  2265,  decl ar es t hat  " [ t ] he f ai l ur e t o 

consi der  obj ect i ve st andar ds r equi r i ng r ecusal  i s  not  consi st ent  

wi t h t he i mper at i ves of  due pr ocess. "   Pr ot ect i on i s needed,  

accor di ng t o Caper t on,  agai nst  a j udge maki ng hi s own r ecusal  

deci s i on because an appel l at e cour t  cannot  easi l y super i nt end or  

r evi ew a j udge' s subj ect i ve det er mi nat i on.   Caper t on,  129 S.  Ct .  

at  2263. 61  I ndeed,  when t he chal l enged j ust i ce i n t he Caper t on 

                                                 
60 U. S.  Fi del i t y I ns.  & Guar .  Co.  v.  Mi ch.  Cat ast r ophi c 

Cl ai ms Ass' n,  773 N. W. 2d 243,  246 n. 12 ( Mi ch.  2009) .  

61 Caper t on or i gi nat ed i n West  Vi r gi ni a wher e,  unl i ke i n 
Wi sconsi n,  t he j ust i ces do not  r evi ew a chal l enged j ust i ce' s 
deci s i on t o par t i c i pat e i n a case.   See St at e ex r el .  Cohen v.  
Manchi n,  336 S. E. 2d 171,  175- 76 ( W.  Va.  1984)  ( " [ W] her e a mot i on 
i s made t o di squal i f y or  r ecuse an i ndi v i dual  j ust i ce of  t hi s 
Cour t ,  t hat  quest i on i s t o be deci ded by t he chal l enged j ust i ce 
and not  by t he ot her  member s of  t hi s Cour t . " ) ;  West  Vi r gi ni a 
Rul es of  Appel l at e Pr ocedur e,  Rul e 29.  

No i ssue appear s t o have been r ai sed i n ei t her  t he West  
Vi r gi ni a cour t  of  appeal s or  t he Uni t ed St at es Supr eme Cour t  
r egar di ng whet her  t he West  Vi r gi ni a cour t  of  appeal s must  or  
shoul d deci de t he di squal i f i cat i on i ssue.    
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case expl ai ned hi s i ndi v i dual  deci s i on not  t o r ecuse hi msel f ,  he 

acknowl edged t hat  t he cour t  r et ai ned " aut hor i t y under  Aet na 

[ Li f e I ns.  Co.  v Lavoi e,  475 U. S.  813,  821- 22 ( 1986) ]  t o r emove 

me f r om t he case, "  but  t hat  t he cour t  had not  exer ci sed t hi s 

aut hor i t y.   Caper t on v.  A. T.  Massey Coal  Co. ,  679 S. E. 2d 223,  

301 ( W.  Va.  2008)  ( Benj ami n,  C. J. ,  concur r i ng) .   Pr esumabl y i f  

t he West  Vi r gi ni a cour t  had been wi l l i ng t o keep i t s own house 

i n or der ,  no due pr ocess vi ol at i on woul d have occur r ed and 

r evi ew by t he Uni t ed St at es Supr eme Cour t  woul d not  have been 

necessar y.  

¶94 So how do t he t hr ee j ust i ces,  Just i ces Pr osser ,  

Roggensack,  and Zi egl er ,  r evi ew Just i ce Gabl eman' s i ndi v i dual  

deci s i on t o par t i c i pat e i n t he pr esent  case?  They act  cont r ar y 

t o t he di ct at es of  Caper t on t hat  a j udge' s own i nqui r y i s not  

adequat e f or  due pr ocess.   Our  t hr ee col l eagues expr essl y l i mi t  

t hei r  r evi ew t o " est abl i shi ng whet her  t he j udge made a 

det er mi nat i on r equi r i ng di squal i f i cat i on. " 62  They st at e t hat  

t hey wi l l  not  " addr ess whet her  [ Just i ce Gabl eman]  cor r ect l y or  

i ncor r ect l y deci ded t he [ di squal i f i cat i on]  i ssues pr esent ed [ t o 

hi m] . " 63   
                                                                                                                                                             

A col l at er al  l awsui t  i n f eder al  di st r i ct  cour t  chal l enged 
t he const i t ut i onal i t y of  t hi s West  Vi r gi ni a pr act i ce.   Af t er  t he 
U. S.  Supr eme Cour t  deci s i on,  t hi s sui t  was di smi ssed wi t hout  
pr ej udi ce by st i pul at i on of  t he par t i es.   See Massey Ener gy Co.  
v.  Supr eme Cour t  of  Appeal s of  West  Vi r gi ni a,  No.  2: 06- cv- 00614,  
2007 U. S.  Di st .  LEXI S 70330 ( S. D.  W.  Va.  2007)  ( st i pul at i on of  
di smi ssal  wi t hout  pr ej udi ce f i l ed Jul y 24,  2009) .  

62 J.  Roggensack,  ¶240 ( quot i ng Donohoo v.  Act i on Wi s. ,  
I nc. ,  2008 WI  110,  ¶24,  314 Wi s.  2d 510,  754 N. W. 2d 480.   See 
al so J.  Roggensack,  ¶208.  

63 J.  Roggensack,  ¶240.  
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¶95 Aski ng t he j ust i ce whose i mpar t i al i t y  has been 

chal l enged t o pr ovi de t he onl y and f i nal  wor d as t o whet her  he 

or  she i s i n f act  i mpar t i al  makes l i t t l e sense.   That  an 

i ndependent  j udge i s t o deci de mat t er s pr esent ed t o a t r i bunal  

i s  cent r al  t o our  nor mal  concept s of  due pr ocess. 64  See J.  

Cr ooks,  ¶190.      

¶96 Comment at or s have var i ousl y descr i bed a l ack of  

i ndependent  r evi ew of  a j udge' s deci s i on on a r ecusal  chal l enge 

as " one of  t he most  heavi l y cr i t i c i zed f eat ur es of  U. S.  

di squal i f i cat i on l aw, " 65 a " Cat ch- 22" 66 and aki n t o havi ng a 

st udent  " gr ade hi s own paper . " 67  

¶97 Al l  t he j ust i ces agr ee t hat  a r ecusal  mot i on shoul d go 

t o t he i ndi v i dual  j ust i ce i n t he f i r st  i nst ance.   The onl y  cases 

at  i ssue her e ar e t hose i n whi ch a j ust i ce det er mi nes t hat  he or  

she i s unbi ased,  but  a l i t i gant  bel i eves ot her wi se and seeks 

cour t  r evi ew.   The j udge' s own sel f - af f i r mat i ons pr ovi de no 

                                                 
64 Mar t i n H.  Redi sh & Lawr ence C.  Mar shal l ,  Adj udi cat or y 

I ndependence and t he Val ues of  Pr ocedur al  Due Pr ocess,  95 Yal e 
L.  J.  455,  457 ( 1986)  ( " [ T] he par t i c i pat i on of  an i ndependent  
adj udi cat or  i s at  l east  a necessar y condi t i on .  .  .  f or  
sat i sf y i ng t he r equi r ement s of  due pr ocess" ) .  

65 James Sampl e,  Davi d Pozen,  Maki ng Judi c i al  Recusal  Mor e 
Ri gor ous,  46 Judges'  J.  17,  21 ( 2007) .  

66 Amanda Fr ost ,  Keepi ng Up Appear ances:  A Pr ocess- Or i ent ed 
Appr oach t o Judi c i al  Recusal ,  53 U.  Kan.  L.  Rev.  531,  571 
( 2005) .  

67 Exami ni ng t he St at e of  Judi c i al  Recusal s af t er  Caper t on 
v.  A. T.  Massey:  Hear i ng Bef or e t he House Judi c i ar y Comm' s 
Subcomm.  On Cour t s and Compet i t i on,  111t h Cong.  5 ( 2009)  
( t est i mony of  Char l es G.  Geyh) ,  avai l abl e at  
ht t p: / / j udi c i ar y. house. gov/ hear i ngs/ pdf / Geyh091210. pdf .  
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ser i ous r eassur ance t o t he l i t i gant ,  and l i t t l e pr ot ect i on f or  

t he val ues of  uni f or mi t y,  publ i c conf i dence,  and er r or -

cor r ect i on.    

¶98 Never t hel ess,  Just i ces Pr osser ,  Roggensack,  and 

Zi egl er  i gnor e t hese val ues and Caper t on.   Does t hei r  r easoni ng 

demonst r at e a di sconnect  bet ween t hi s cour t ' s  i nt er pr et at i on of  

§ 757. 19( 2) ( g)  as a subj ect i ve st andar d and t he obj ect i ve 

st andar d r ecogni zed i n Caper t on?  Just i ce Cr ooks'  concur r ence 

expl ai ns,  ¶192,  t hat  we cannot  i gnor e t he r ami f i cat i ons of  

Caper t on on our  i nt er pr et at i on of  Wi s.  St at .  § 757. 19 and on 

r ecusal  l aw i n Wi sconsi n.   A pr oper  i nt er pr et at i on of  t he 

st at ut e coul d avoi d t he need t o r each const i t ut i onal  quest i ons. 68  

Br i ef s ar e needed on t he i nt er pl ay of  Caper t on and § 757. 19,  t he 

st at ut e mandat i ng di squal i f i cat i on.  

¶99 I n t he v i ews of  Just i ces Pr osser ,  Roggensack,  and 

Zi egl er ,  t he pr ocedur al  guar ant ee of  i ndependent  r evi ew of  a 

j udge' s i mpar t i al i t y  appl i es t o al l  deci s i on maker s except  t he 

                                                 
68 I n St at e v.  Har r el l ,  t hen- Just i ce Abr ahamson ar gued t hat  

Wi s.  St at .  § 757. 19( 2) ( g)  shoul d be appl i ed usi ng an obj ect i ve 
t est :  " [ W] het her  a r easonabl e,  wel l - i nf or med obser ver  f ami l i ar  
wi t h j udi c i al  et hi cal  st andar ds,  t he j udi c i al  syst em,  and t he 
f act s and ci r cumst ances of  t he case woul d har bor  r easonabl e 
doubt s about  a j udge' s abi l i t y  t o be i mpar t i al  under  t he 
c i r cumst ances. "   St at e v.  Har r el l ,  199 Wi s.  2d 654,  666,  645 
N. W. 2d 115 ( 1996)  ( Abr ahamson,  J. ,  concur r i ng) .  

Just i ce Kennedy i n t he Caper t on maj or i t y opi ni on r ecogni zed 
t hat  i n or der  " t o mai nt ai n t he i nt egr i t y of  t he j udi c i ar y and 
t he r ul e of  l aw[ , ]  .  .  .  St at es may choose t o ' adopt  r ecusal  
st andar ds mor e r i gor ous t han due pr ocess r equi r es. ' "   Caper t on,  
129 S.  Ct .  at  2266- 67 ( quot i ng Republ i can Par t y of  Mi nn.  v.  
Whi t e,  536 U. S.  765,  794 ( 2002)  ( Kennedy,  J. ,  concur r i ng) ) .  
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seven j ust i ces of  t hi s cour t ,  wher e t he l egal  i ssues may be most  

chal l engi ng and t he st akes t he hi ghest .  

¶100 Tur ni ng t o t he need f or  br i ef s on t he mer i t s of  

Al l en' s al l egat i ons,  t hr ee j ust i ces,  Just i ces Pr osser ,  

Roggensack,  and Zi egl er ,  concl ude at  ¶231 t hat  " Al l en' s 

al l egat i ons do not  even begi n t o appr oach a due pr ocess 

vi ol at i on. " 69  We do not  deci de whet her  Al l en' s al l egat i ons woul d 

be successf ul .   Thi s i ssue shoul d be br i ef ed and ar gued.      

¶101 On t he basi s of  t he par t i es '  mot i ons and memor anda,  we 

can onl y concl ude t hat  t he al l egat i ons ar e suf f i c i ent  t o j ust i f y 

br i ef s,  or al  ar gument ,  and f ul l  consi der at i on.  

¶102 Al l egat i ons of  bi as i n f avor  of  pr osecut or s and 

agai nst  cr i mi nal  def ense counsel  and agai nst  cr i mi nal  def endant s 

ar e cogni zabl e gr ounds f or  a mot i on t o t he cour t  t o di squal i f y a 

j udge.   Cases have so hel d. 70 

                                                 
69 Just i ce Roggensack' s opi ni on,  ¶234,  c i t es a pr e- Caper t on 

case,  Br acy v.  Gr aml ey,  520 U. S.  899,  904- 05 ( 1997)  f or  t he 
pr oposi t i on t hat  " t he pr ecl usi on of  bi as t hat  i s  guar ant eed by 
due pr ocess t o ever y par t y i s bi as agai nst  t he speci f i c  par t y 
who i s t hen bef or e t he cour t  or  bi as due t o t he j udge' s havi ng a 
f i nanci al  i nt er est  i n t he out come of  t he par t i cul ar  case t hen 
pendi ng. "   The case st at es onl y t hat  " t he f l oor  est abl i shed by 
t he Due Pr ocess Cl ause cl ear l y r equi r es a ' f ai r  t r i al  i n a f ai r  
t r i bunal , '  bef or e a j udge wi t h no act ual  bi as agai nst  t he 
def endant  or  i nt er est  i n t he out come of  hi s par t i cul ar  case. "   
Br acy,  520 U. S.  at  904- 05.  

70 See,  e. g. ,  St at e v.  Wal ber g,  109 Wi s.  2d 96,  106- 07,  325 
N. W. 2d 687 ( 1982)  ( hol di ng t hat  r ecusal  i s  r equi r ed when a 
def endant  can show t hat  bi as of  c i r cui t  cour t  agai nst  counsel  
af f ect ed t he def endant ' s i nt er est s) ;  St at e v.  Hol l i ngswor t h,  160 
Wi s.  2d 883,  467 N. W. 2d 555 ( Ct .  App.  1991)  ( hol di ng t hat  
c i r cui t  cour t ' s  " dr essi ng down"  def ense counsel  di d not  
t r ansl at e i nt o pr ej udi ce agai nst  t he c l i ent  i n t hat  case) .   
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¶103 Uni t ed St at es Supr eme Cour t  Just i ce John Paul  St evens 

has wr i t t en t hat  " [ a]  campai gn pr omi se t o ' be t ough on cr i me, '  

                                                                                                                                                             
See al so James J.  Al f i ni  et  al . ,  Judi c i al  Conduct  and 

Et hi cs § 4. 05D ( 4t h ed.  2007)  ( a j udge' s ant i pat hy t owar d a 
par t y ' s at t or ney shoul d be exami ned as an aspect  of  bi as or  
pr ej udi ce) ;  Thomas R.  Phi l l i ps & Kar l ene Dunn Pol l ,  Fr ee Speech 
f or  Judges and Fai r  Appeal s f or  Li t i gant s:  Judi c i al  Recusal  i n a 
Post - Whi t e Wor l d,  55 Dr ake L.  Rev.  692 ( 2007)  ( asser t i ng t hat  
adequat e r emedy needed f or  l i t i gant s whose due pr ocess r i ght s t o 
an i mpar t i al  f or um may be compr omi sed by over ent husi ast i c 
j udi c i al  campai gn speech) ;  Randal l  T.  Shepar d,  Campai gn Speech:  
Rest r ai nt  and Li ber t y i n Judi c i al  Et hi cs,  9 Geo.  J.  Legal  Et hi cs 
1059,  1089 ( 1996)  ( " [ w] het her  due pr ocess r equi r es r ecusal  based 
on a campai gn pr omi se about  adj udi cat i on i s a quest i on l i kel y t o 
t ur n on t he f ai r l y speci f i c  f act s of  t he case:  t he nat ur e of  t he 
pr omi se and t he nat ur e of  t he case i n whi ch t he pr omi se mi ght  
ar guabl y dr i ve t he deci s i on. " ) ;  Kei t h Swi sher ,  Pr o- Pr osecut i on 
Judges:  ' Tough on Cr i me, '  Sof t  on St r at egy,  Ri pe f or  
Di squal i f i cat i on,  f or t hcomi ng,  52 Ar i z.  L.  Rev.  ___,  * 1 ( 2010) ,  
dr af t  avai l abl e at  ht t p: / / paper s. ssr n. com/ abst r act _i d=1513186 
( advanci ng " t he f ol l owi ng sl i ght l y scandal ous cl ai m:   
Par t i cul ar l y i n our  post - Caper t on,  pol i t i cal - r eal i st  wor l d,  
' t ough on cr i me'  el ect i ve j udges shoul d r ecuse t hemsel ves f r om 
al l  cr i mi nal  cases" ) ;  Car ol  Schul t z Vent o,  Di squal i f i cat i on of  
Judge f or  Bi as Agai nst  Counsel  f or  I ndi gent ,  54 A. L. R.  5t h 575 
( 2009)  ( col l ect i ng cases) ;  Joanna Cohn Wei ss,  Not e,  Tough on 
Cr i me:  How Campai gns For  St at e Judi c i ar y Vi ol at e Cr i mi nal  
Def endant s '  Due Pr ocess Ri ght s ,  81 N. Y. U.  L.  Rev.  1101,  1127 
( 2006)  ( decl ar i ng " a r ecusal  r emedy i s t he best  way t o bal ance 
t he need f or  f r ee,  open campai gns wi t h t he danger s t hat  ar i se 
when j udges wi n vot es by decl ar i ng t hei r  i nt ent  t o be t ough on 
cr i me and t hen hear  al l eged cr i mi nal s '  cases" ) .  

The St at e obj ect s t o Al l en' s mot i on on t he gr ounds,  i nt er  
al i a,  t hat  i t  r ai ses Fi r st  Amendment  i ssues and r ai ses quest i ons 
r el at ed t o t he i ndependence of  j udi c i al  candi dat es.   Al t hough 
Caper t on r ef er s t o Republ i can Par t y of  Mi nnesot a v.  Whi t e,  536 
U. S.  765 ( 2002) ,  Caper t on i s s i l ent  about  t he r el at i onshi p of  a 
candi dat e' s f r ee speech r i ght s and r ecusal .   Thi s i s anot her  
t opi c on whi ch br i ef s woul d be hel pf ul .  
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or  ' t o enf or ce t he deat h penal t y, '  i s  evi dence of  bi as t hat  

shoul d di squal i f y a candi dat e f r om si t t i ng i n cr i mi nal  cases. " 71   

¶104 Chi ef  Just i ce Rober t s i n di ssent  i n Caper t on,  129 S.  

Ct .  at  2269,  quer i ed:  " I f  t he suppor t er  want s t o hel p el ect  

j udges who ar e ' t ough on cr i me, '  must  t he j udge r ecuse i n al l  

cr i mi nal  cases?" 72 

¶105 Judge Posner ,  wr i t i ng f or  t he Uni t ed St at es Cour t  of  

Appeal s f or  t he Sevent h Ci r cui t ,  r ul ed on whet her  a t r i al  i n 

Mi l waukee Count y Ci r cui t  Cour t ,  wi t h Judge Chr i st  T.  Ser aphi m 

pr esi di ng,  was a t r i al  by a bi ased t r i bunal  v i ol at i ng t he 

def endant ' s f eder al  const i t ut i onal  r i ght s. 73  The i ssue was 

whet her  Judge Ser aphi m' s ant i pat hy t owar ds def ense counsel  f or  

r ai s i ng l egal  i ssues on behal f  of  hi s c l i ent  const i t ut ed bi as or  

t he appear ance of  bi as agai nst  t he def endant .   

                                                 
71 John Paul  St evens,  Openi ng Assembl y Addr ess,  Amer i can Bar  

Associ at i on Annual  Meet i ng,  Or l ando,  Fl or i da,  August  3,  1996,  12 
St  John' s J.  Legal  Comment .  21,  30- 31 ( 1996) .  

72 I ndeed t he wel l - f unded campai gn def eat i ng West  Vi r gi ni a 
Just i ce War r en McGr aw,  whi ch was t he subj ect  of  t he Caper t on 
l awsui t ,  was waged wi t h TV ads accusi ng Just i ce McGr aw of  
" [ l ] et t i ng a chi l d r api st  go f r ee"  and l abel l i ng hi m " t oo sof t  
on cr i me.   Too danger ous f or  our  k i ds. "   Debor ah Gol dber g et  
al . ,  The New Pol i t i cs of  Judi c i al  Educat i on 2004 4- 5 ( 2005) ,  
avai l abl e at  
ht t p: / / br ennan. 3cdn. net / dd00e9b682e3ca2f 17_xdm6i o68k. pdf  
( col l ect i ng campai gn adver t i sement s) .  

73 Wal ber g v.  I sr ael ,  766 F. 2d 1071 ( 7t h Ci r .  1985)  ( i n 
ef f ect  over t ur ni ng St at e v.  Wal ber g,  109 Wi s.  2d 96,  325 
N. W. 2d 687 ( 1982) ,  i n whi ch t hi s cour t  hel d t hat  t he appar ent  
bi as had been har ml ess er r or  al t hough " Judge Ser aphi m' s  
i mpar t i al i t y  t owar d t he def endant  can r easonabl y be quest i oned 
based on hi s conduct  t owar d def ense counsel . "   109 Wi s.  2d at  
107. ) .  
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¶106 The f eder al  cour t  descr i bed Judge Ser aphi m' s at t i t ude 

t owar d t he r ol e of  t he def ense counsel  i n t hat  case as f ol l ows:  

Judge Ser aphi m " i ndi cat ed t hat  good behavi or  [ by t he def endant ' s  

counsel ]  meant  not  j ust  avoi di ng unet hi cal  conduct  but  al so not  

pr essi ng t oo har d,  even wel l  wi t hi n et hi cal  boundar i es,  i n f avor  

of  an obvi ousl y gui l t y def endant . " 74   

¶107 Judge Posner  expl ai ned t hat  he was not  sur e t hat  Judge 

Ser aphi m was act ual l y bi ased agai nst  t he def endant  but  t hat  

" [ i ] n j udgi ng t he f ai r ness of  a t r i al  i t  i s  somet i mes hel pf ul  t o 

adopt  t he vant age poi nt  of  t he def endant  and ask whet her  a 

r at i onal  al bei t  cr i mi nal  i ndi v i dual  coul d be per suaded t hat  he 

had had a f ai r  t r i al  .  .  .  . " 75  Fr om t he vant age poi nt  of  t he 

def endant ,  accor di ng t o  t he cour t  of  appeal s,  " [ t ] he appear ance 

was of  a j udge who had made up hi s mi nd at  t he st ar t  t hat  t he 

def endant  was gui l t y .  .  .  . " 76 

¶108 The f eder al  cour t  of  appeal s or der ed t he def endant  

r el eased unl ess t he St at e br ought  t he def endant  t o t r i al  wi t hi n 

120 days.       

¶109 Br oadl y speaki ng,  Al l en' s al l egat i ons agai nst  Just i ce 

Gabl eman ar e t hat  t he Just i ce bel i eves def ense counsel  shoul d 

not  c l ai m st at ut or y or  const i t ut i onal  r i ght s f or  a gui l t y c l i ent  

                                                 
74 Wal ber g,  766 F. 2d at  1074.  

75 Wal ber g,  766 F. 2d at  1077.  

76 Wal ber g,  766 F. 2d at  1077- 78.  
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or  per haps a cer t ai n t ype of  gui l t y c l i ent . 77  Thi s al l egat i on i s 

s i mi l ar  t o Judge Ser aphi m' s i mpl yi ng he was angr y at  t he l awyer  

" because t he cl i ent  was unwor t hy of  t he pr ot r act ed ef f or t s t hat  

t he l awyer  was maki ng on hi s behal f . " 78     

¶110 The r ecusal  mot i ons i n t he pr esent  case ar e not ,  as 

Just i ces Pr osser ,  Roggensack,  and Zi egl er  woul d have us bel i eve,  

mer el y l i mi t ed " at  [ t hei r ]  hear t  .  .  .  [ t o a]  j udi c i al  

candi dat e' s announced concer ns f or  i ssues bear i ng on l aw 

enf or cement . "   J.  Roggensack,  ¶231.   The gr ounds f or  t he r ecusal  

mot i ons i n t he pr esent  case,  i t  can be ar gued,  may be 

char act er i zed i n t he same way t hat  Judge Posner  char act er i zed 

Judge Ser aphi m' s  conduct  i n t he Wal ber g case,  namel y as a 

j udge' s v i ew t owar ds t he f unct i on of  def ense counsel  

const i t ut i ng bi as or  t he appear ance of  bi as agai nst  a 

def endant . 79  

                                                 
77 The al l egat i on t hat  Just i ce Gabl eman l ooks askance at  

zeal ous advocacy on behal f  of  at  l east  some cr i mi nal  def endant s 
i s ar guabl y r el at ed t o t he mer i t s of  Al l en' s case.   The i ssues 
we ar e r evi ewi ng i n Al l en' s case i mpl i cat e t he r i ght  t o 
ef f ect i ve assi st ance of  counsel  on appeal .   Al l en' s suppl ement al  
pet i t i on f or  r evi ew f or mul at es an i ssue as f ol l ows:  " Whet her  
r equi r i ng a def endant  t o r espond t o a no- mer i t  r epor t  wi t h 
ar guabl e c l ai ms t hat  wer e over l ooked by appoi nt ed counsel ,  and 
bar r i ng t he def endant  f r om ever  r ai s i ng any cl ai m not  so r ai sed,  
conf l i c t s wi t h t he r i ght  t o counsel  on di r ect  appeal . "  

78 Wal ber g,  766 F. 2d at  1077.  

79 For  anot her  way of  pr esent i ng t hi s ar gument ,  see St at e v.  
Sveum,  No.  2008AP658,  now pendi ng bef or e t hi s cour t .   The Sveum 
mot i on f or  r ecusal  agai nst  Just i ce Gabl eman r el i es on Wi s.  St at .  
§ 757. 19( 2) ( f )  ( di squal i f i cat i on mandat ed when a j udge has a 
s i gni f i cant  f i nanci al  or  per sonal  i nt er est )  and due pr ocess,  
asser t i ng:   
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¶111 Just i ces Pr osser ,  Roggensack,  and Zi egl er  ( ¶¶199,  238)  

concl ude t hat  Al l en' s f act ual  al l egat i ons cannot  suppor t  a 

cogni zabl e due pr ocess cl ai m.   They cr i t i c i ze Al l en' s mot i on f or  

not  of f er i ng document at i on of  " t he manner  i n whi ch Just i ce 

Gabl eman has t r eat ed def endant s who have appear ed i n cr i mi nal  

pr oceedi ngs i n cour t s over  whi ch Just i ce Gabl eman has pr esi ded. "   

They t hemsel ves suppl ement  t he r ecor d,  ¶¶245- 246.   I f  we had 

br i ef s,  t he par t i es mi ght  br i ng f or t h document at i on and ar gue 

whet her  t he pr oof  t he t hr ee j ust i ces of f er  r el at es t o mat t er s at  

i ssue her e.   

¶112 I n St at e v.  Sveum,  def ense counsel  ar gues t hat  Just i ce 

Gabl eman has an unbr oken r ecor d of  s i di ng wi t h t he St at e i n 

cr i mi nal  cases i n t hi s cour t . 80  Br i ef s and ar gument s mi ght  

debat e t he accur acy and r el evance of  t hi s ar gument .   

                                                                                                                                                             
Just i ce Gabl eman has a di squal i f y i ng " per sonal  
i nt er est "  i n t hi s,  and per haps ever y,  cr i mi nal  appeal  
because hi s st at ement s,  di r ect  and t hr ough hi s l awyer -
agent  est abl i sh t hat  he f i r st  j udges t he def endant  
hi msel f  i n a cr i mi nal  case,  by an i nher ent l y 
subj ect i ve and per sonal  mor al  scal e,  and onl y t hen i s 
wi l l i ng t o j udge t he mer i t s of  t he def endant ' s case,  
assumi ng t hat  t he def endant  does not  f al l  bel ow a 
t hr eshol d of  evi l ness,  hei nousness,  or  despi cabl e 
char act er .   As t o cr i mi nal  def endant s who f al l  bel ow 
t hat  t hr eshol d,  Just i ce Gabl eman bel i eves t hat  
mer i t or i ous ar gument s r i ght l y cannot  be made.  .  .  .  I f  
t he def endant  does not  pass must er  on t he mor al  scal e 
at  t he f i r st  st ep,  he ought  not  have benef i t  of  l egal  
r ul es t hat  ot her wi se f avor  hi m.    

Pet i t i oner ' s [ Sveum' s]  Mot i on t o Di squal i f y Just i ce Mi chael  J.  
Gabl eman at  2.  

80 Pet i t i oner ' s [ Sveum' s]  Mot i on t o Di squal i f y Just i ce 
Mi chael  J.  Gabl eman at  31- 34,  Exhi bi t  F.   St at e v.  Sveum,  No.  
2008AP658.  
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¶113 The quest i on f or  t hi s cour t  may ul t i mat el y r evol ve 

ar ound det er mi ni ng when " t ough on cr i me"  j udi c i al  el ect i oneer i ng 

r i sks depr i v i ng a cr i mi nal  def endant  of  t he const i t ut i onal  r i ght  

t o an unbi ased j udge.   Not  an easy quest i on,  but  an i mpor t ant  

one.   The r ol e of  t hi s cour t  shoul d be t o f ace and deci de t hi s 

chal l engi ng and r ecur r i ng i ssue,  not  t o avoi d i t .  Br i ef s woul d 

hel p.  

¶114 Fur t her mor e,  t he gr ounds f or  t he r ecusal  mot i ons i n 

t he pr esent  case can al so be char act er i zed as st at i ng " ext r eme 

f act s, "  see J.  Zi egl er ,  passi m,  al t hough t her e i s a quest i on 

whet her  " ext r eme f act s"  i s t he appr opr i at e st andar d.   We need 

br i ef s and or al  ar gument  t o expl or e t he cor r ect  due pr ocess 

st andar d and t o t hen demonst r at e how t hat  st andar d shoul d be 

appl i ed t o t he f act s of  t he case.    

¶115 Just i ce Cr ooks at  ¶¶189 and 191 hi ghl i ght s t he hi ghl y 

unusual  al l egat i ons and ci r cumst ances i n t he i nst ant  case.   We 

comment ,  as di d t he Uni t ed St at es Supr eme Cour t  i n Caper t on,  

t hat  we know of  no ot her  case i n Wi sconsi n or  el sewher e t hat  

pr esent s s i mi l ar  f act s:  

A.  A campai gn t el evi s i on ad by Just i ce Gabl eman' s 
campai gn char act er i z i ng a " l oophol e"  hi s 
opponent  f ound as a publ i c def ender  i n a 
cr i mi nal  case.   The ad i s t he subj ect  of  a 
pendi ng char ge by t he Wi sconsi n Judi c i al  
Commi ssi on agai nst  Just i ce Gabl eman as a 
v i ol at i on of  t he Code of  Judi c i al  Conduct ,  SCR 
60. 06( 3) ( c) . 81 

                                                 
81 A v i deo copy of  t he t el evi s i on ad i s at t ached wi t h 

s i mi l ar  r ecusal  mot i ons f i l ed i n St at e v.  Car t er ,  No.  
2006AP1811- CR,  Def endant ' s Mot i on f or  Recusal  of  Hon.  Mi chael  
Gabl eman on Const i t ut i onal  Gr ounds ( At t achment  E- 8) .  
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B.  The Repor t  of  t he Judi c i al  Conduct  Panel  
( t hr ee j udges)  on t he Judi c i al  Commi ssi on' s 
compl ai nt  agai nst  Just i ce Gabl eman,  i n whi ch 
t he maj or i t y of  t he panel  f ound no vi ol at i on.   
One j udge on t he panel  cr i t i c i zes t he 
t el evi s i on ad as havi ng a mi sl eadi ng 
i mpl i cat i on and as showi ng di sdai n f or  t he 
r ol e of  cr i mi nal  def ense counsel .  Anot her  
j udge concl udes t hat  t he ad was a st at ement  
t hat  mi sr epr esent ed a f act  i n v i ol at i on of  SCR 
60. 06( 3) ( c) . 82 

C.  The comment s of  Just i ce Gabl eman' s counsel  at  
t he hear i ng bef or e t he Judi c i al  Conduct  Panel  
and at  a meet i ng wi t h medi a,  demeani ng t he 
r ol e of  cr i mi nal  def ense at t or neys. 83   

D.  The Boar d of  Gover nor s of  t he St at e Bar  of  
Wi sconsi n' s unani mous Publ i c Pol i cy Posi t i on 
r egar di ng t he const i t ut i onal  r i ght  of  cr i mi nal  
def endant s t o ef f ect i ve l egal  assi st ance,  
appar ent l y i n r esponse t o t he campai gn ad at  

                                                 
82 See I n Re Judi c i al  Di sci pl i nar y Pr oceedi ngs agai nst  t he 

Honor abl e Mi chael  J.  Gabl eman,  No.  2008AP2458- J,  at  * 17- 19,  20-
36 ( Dei ni nger ,  J. ,  concur r i ng;  Fi ne,  J. ,  concur r i ng) ,  avai l abl e 
at  ht t p: / / wi cour t s. gov/ news/ ar chi ves/ 2009/ docs/ gabl eman. pdf .  

83 Just i ce Gabl eman' s counsel  def ended t he ad as put t i ng t he 
" f ocus on But l er ' s wi l l i ngness t o f i nd l oophol es.   He i s wi l l i ng 
t o f i nd a l oophol e f or  a per son so evi l  t hat  he r aped an 11-
year - ol d gi r l  wi t h l ear ni ng di sabi l i t i es.   And t hat  he' s so 
evi l ,  t hat  once he got  out  of  j ai l ,  he went  on t o mol est  anot her  
chi l d.   So t he f ocus i s on But l er ' s wi l l i ngness t o f i nd 
l oophol es f or  even peopl e t hat  ar e despi cabl e as t hi s per son 
i s .  .  .  . "   Hear i ng Tr anscr i pt  at  14.    

See al so Just i ce Gabl eman' s counsel ' s comment s at  an 
i nt er vi ew wi t h medi a on Sept ember  16,  2009,  avai l abl e on 
Wi sconsi n Eye,  www. wi seye. or g/ wi sEYE_pr ogr ammi ng/ ARCHI VES-
cour t s. ht ml ) :  The ad has " t o do wi t h hi s [ Just i ce But l er ' s]  
j udgment  and hi s wi l l i ngness t o subver t  t he cr i mi nal —our  syst em 
of  cr i mi nal ——br i ngi ng cr i mi nal s i nt o account .  .  .  .  Mi t chel l  
r aped an 11- year - ol d gi r l  wi t h l ear ni ng di sabi l i t i es.   He 
[ Just i ce But l er ]  di dn' t  have t o t ake t hat ——r epr esent  t hat  
cr i mi nal .   He coul d have wal ked.   I  mean don' t  you have 
st andar ds?"   
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i ssue and comment s by Just i ce Gabl eman' s 
counsel . 84 

¶116 Even i f  t hi s wer e an easy case on t he mer i t s of  t he 

al l egat i ons,  and i t  i s  not ,  and even i f  one supposes t hat  

Al l en' s mot i ons woul d f ai l  t o move t he cour t  i n t he f i nal  

anal ysi s,  t he cour t  shoul d st i l l  t ake up and deci de t he mat t er  

i n a manner  t hat  pr ovi des gui dance f or  j udges and l i t i gant s i n 

f ut ur e cases.   Thi s case pr esent s an oppor t uni t y f or  t hi s cour t  

t o begi n t o devel op a sor el y needed j ur i spr udence of  j udi c i al  

di squal i f i cat i on.   We ar e per suaded t hat  t he cour t  needs br i ef s  

and or al  ar gument  t o hel p t he cour t  deci de as t he St at e put s i t ,  

t he pot ent i al l y  " br oad and deep"  i ssues pr esent ed.  

*  *  *  *  

¶117 Just i ces Pr osser ,  Roggensack,  and Zi egl er  concl ude 

t hat  Just i ce Gabl eman need not  have wi t hdr awn f r om par t i c i pat i ng 

i n deci di ng whet her  t he cour t  l acks j ur i sdi ct i on t o consi der  

Al l en' s r ecusal  mot i ons di r ect ed at  Just i ce Gabl eman.   See J.  

Roggensack,  ¶¶196- 197.  

¶118 Just i ces Pr osser ,  Roggensack,  and Zi egl er  f ur t her  

det er mi ne ( 1)  t hat  t hi s cour t  cannot  i ndependent l y r evi ew a 

j ust i ce' s deci s i on t o deny a r ecusal  mot i on except  t o deci de 

whet her  t he i ndi v i dual  j ust i ce made t he det er mi nat i on t hat  t he 

                                                 
84 See Tom Sol ber g,  [ St at e Bar  of  Wi sconsi n]  Boar d of  

Gover nor s adopt s pol i cy posi t i on r eaf f i r mi ng t he essent i al  r ol e 
of  def ense at t or neys i n t he cr i mi nal  j ust i ce syst em ( Dec.  4,  
2009) ,  
ht t p: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=News&Templ at e=/ CM/
Cont ent Di spl ay. cf m&Cont ent I d=88343 ( l ast  v i s i t ed Dec.  13,  2009)  
( " I n r esponse t o r ecent  st at ement s made i n connect i on wi t h a 
di sput e over  Supr eme Cour t  campai gn ads,  t he St at e Bar  of  
Wi sconsi n r eaf f i r ms i t s commi t ment  t o t he r i ght  t o counsel . " ) .  
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mot i on r equi r ed,  al t hough t hi s cour t  can and shoul d 

i ndependent l y r evi ew deni al s of  r ecusal  mot i ons by el ect ed 

j udges of  t he c i r cui t  cour t  and cour t  of  appeal s ;  and ( 2)  t hat  

Al l en' s r ecusal  mot i ons have no mer i t .  

¶119 The wr i t i ngs by Just i ces Pr osser ,  Roggensack,  and 

Zi egl er  make f al se accusat i ons and st r et ch,  mi sconst r ue,  or  omi t  

r el evant  l aw.  Even wi t h such an ef f or t ,  t he wr i t i ngs ar e 

i nconsi st ent  and i ncoher ent .   I t  i s  evi dent  t hat  t he t hr ee 

j ust i ces j oi ni ng have had t o cobbl e t oget her  t hei r  di spar at e 

v i ews on t hr ee quest i ons:  ( 1)  whet her  t he cour t  has j ur i sdi ct i on 

( power )  t o di squal i f y a j ust i ce f or  any r eason at  al l ;  ( 2)  

whet her  as a mat t er  of  pol i cy t he cour t  shoul d ever  exer ci se 

such j ur i sdi ct i on ( or  power )  t o di squal i f y a j ust i ce f or  any 

r eason;  and ( 3)  whet her  t he gr ounds st at ed i n t hese r ecusal  

mot i ons have mer i t  j ust i f y i ng r ecusal .  Because t he j ust i ces f use 

and obf uscat e di st i nct i ons bet ween j ur i sdi ct i on,  pol i cy,  and t he 

mer i t s of  Al l en' s al l egat i ons,  t hei r  wr i t i ngs do not  cogent l y or  

convi nci ngl y answer  any of  t hese t hr ee i ssues.   Ei t her  t hey mi ss 

t hese di st i nct i ons or  hope t hat  t he r eader  wi l l  mi ss t hem.    
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¶120 Al l en' s r ecusal  mot i ons have spawned a cot t age 

i ndust r y t hat  has occupi ed t he cour t , 85 not  al ways 

                                                 
85 Si mi l ar  r ecusal  mot i ons have been f i l ed i n seven ot her  

cr i mi nal  cases.   See St at e v.  Car t er ,  No.  2006AP1811- CR ( mot i on 
f i l ed Oct  2,  2009;  J.  Gabl eman i ssued or der  i ndi v i dual l y denyi ng 
t he mot i on on Oct .  21,  2009) ;  St at e v.  Cr oss,  No.  2009AP3- CR 
( mot i on f i l ed Nov.  11,  2009;  J.  Gabl eman i ssued or der  
i ndi v i dual l y denyi ng t he mot i on on Nov.  20,  2009) ;  St at e v.  
Dear bor n,  No.  2007AP1894- CR.  ( mot i on f i l ed Nov.  20,  2009;  J.  
Gabl eman i ssued or der  i ndi v i dual l y denyi ng t he mot i on on Dec.  
17,  2009) ;  St at e v.  Jones,  No.  2008AP2342- CR ( mot i on f i l ed Dec.  
16,  2009;  J.  Gabl eman i ssued or der  i ndi v i dual l y denyi ng t he 
mot i on on Jan.  22,  2010) ;  St at e v.  Li t t l ej ohn,  No.  2007AP900- CR 
( mot i on f i l ed Nov.  19,  2009;  J.  Gabl eman i ssued or der  
i ndi v i dual l y denyi ng t he mot i on on Nov.  20,  2009) ;  St at e v.  
McGui r e,  No.  2007AP2711- CR ( mot i on f i l ed Oct  2,  2009;  J.  
Gabl eman i ssued or der  i ndi v i dual l y denyi ng t he mot i on on Nov.  
20,  2009;  suppl ement al  mot i on f i l ed Nov.  30,  2009) ;  St at e v.  
Sveum,  No.  2008AP0658- CR ( mot i on f i l ed Dec.  21,  2009;  J.  
Gabl eman i ssued or der  i ndi v i dual l y denyi ng t he mot i on on Jan.  
22,  2010) .  

I n anot her  cr i mi nal  case,  t he def endant  asser t s t hat  
Just i ce Roggensack shoul d be di squal i f i ed under  Wi s.  St at .  
§ 757. 19( 2) ( e)  ( set t i ng f or t h an obj ect i ve st andar d)  because she 
" pr evi ousl y handl ed t he act i on or  pr oceedi ng whi l e j udge of  an 
i nf er i or  cour t . "   See St at e v.  Henl ey,  No.  2008AP697- CR ( mot i on 
di r ect ed t o Just i ce Roggensack,  f i l ed on Oct .  31,  2009;  Just i ce 
Roggensack i ssued a memor andum deci s i on denyi ng t he mot i on on 
Nov.  25,  2009;  def endant  f i l ed mot i on aski ng f or  cour t  r evi ew 
and or al  ar gument  on t he mot i on,  f i l ed on Jan.  11,  2010) .  

I n a c i v i l  case,  a mot i on f or  r ecusal  of  Just i ces Annet t e 
K.  Zi egl er  and Mi chael  J.  Gabl eman was f i l ed on June 19,  2009,  
on due pr ocess gr ounds r el at i ng t o cont r i but i ons i n t hei r  
el ect i on campai gns.   See Kr i er  v.  Vi l l i one,  Nos.  2006AP1573 & 
2006AP2290 ( mot i on f i l ed on June 30,  2009;  Just i ces Zi egl er  and 
Gabl eman each i ndi v i dual l y deni ed t he mot i on on Jul y 23,  2009) .  
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const r uct i vel y. 86  We ar e concer ned t hat  because t he i ssues 

r ai sed by Al l en' s r ecusal  mot i ons have not  been handl ed i n an 

open,  t r anspar ent ,  compr ehensi ve manner ,  t oday' s numer ous 

wr i t i ngs wi l l  gener at e a new ser i es of  uni nt ended consequences.  

                                                 
86 Her e ar e some r eper cussi ons of  t he r ecusal  mot i ons.   

Counsel  wi t h ot her  pendi ng r ecusal  mot i ons have moved t o del ay 
or al  ar gument  on t he mer i t s of  t he cases unt i l  t he r ecusal  
mot i ons have been deci ded.   The cour t  di d not  r espond t o def ense 
counsel s '  mot i ons t o post pone or al  ar gument .   Yet  i n St at e v.  
Al l en t he cour t  has not  or der ed br i ef s on t he mer i t s of  t he case 
or  schedul ed or al  ar gument .   Chi ef  Just i ce Abr ahamson and  
Just i ces Ann Wal sh Br adl ey and N.  Pat r i ck Cr ooks f i l ed a 
st at ement  wi t h t he c l er k of  cour t  on Oct ober  15,  2009,  obj ect i ng 
t o t r eat i ng St at e v.  Car t er ,  No.  2006AP1811- CR,  di f f er ent l y f r om 
ot her  cases.   The st at ement  asked t hat  or der s on t he r ecusal  
mot i ons be i ssued si mul t aneousl y and t hat  t he Car t er  case be 
r emoved f r om t he or al  ar gument  schedul e.   I n r esponse t o t hi s 
f i l i ng,  Just i ces Pr osser ,  Roggensack,  and Zi egl er  i ssued a pr ess 
r el ease on Oct ober  16,  2009,  compl ai ni ng t hat  t he cour t  shoul d 
have r esponded t o Al l en' s mot i on wi t hi n f i ve weeks af t er  t he 
mot i on was f i l ed on Apr i l  17,  2009.   Or al  ar gument  i n t hese 
ot her  cases has pr oceeded or  i s pr oceedi ng,  except  f or  Al l en,  
wi t h def ense counsel  guar di ng agai nst  t he possi bi l i t y  t hat  t hey 
may have f or f ei t ed or  wai ved t hei r  r ecusal  mot i ons;  t he St at e 
has not  of f er ed i t s posi t i on on wai ver  and f or f ei t ur e.    

Publ i c and pr i vat e di spl ays of  acr i mony ( somet i mes 
unf or t unat el y per sonal )  among t he j ust i ces f l ar ed.   Publ i c 
di scussi on of  i nt er nal  conf er ence mat t er s ensued.    

I n t he i nt er i m,  t he cour t  adopt ed a r ecusal  r ul e addr essi ng 
a col l at er al l y r el at ed i ssue r egar di ng campai gn cont r i but i ons.   
Just i ce Roggensack wr ot e an op- ed pi ece f or  publ i cat i on i n 
newspaper s def endi ng her  vot e t o adopt  t hat  r ul e,  a wr i t i ng t hat  
some may vi ew as t angent i al l y  r el at ed t o t he i ssues at  hand.   
The r ul e was l at er  r esci nded when Just i ce Pr osser ,  i n t he 
maj or i t y,  wi t hdr ew hi s vot e,  di ssat i sf i ed wi t h t he wor di ng of  
t he r ul e.   An amended ver si on of  t he r ul e was adopt ed on Januar y 
21,  2010 by a 4- 3 vot e.  

Each of  t hese event s i s per haps under st andabl e and 
expl ai nabl e under  t he c i r cumst ances at  t he t i me each occur r ed,  
even i f  i n hi ndsi ght  and r ef l ect i on not  al ways pr ai sewor t hy.    
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¶121 We have descr i bed some of  t he subj ect  ar eas upon whi ch 

br i ef s ar e needed.   Ther e ar e ot her  ar eas t oo. 87   

¶122 We have had t o expl or e many of  t hese subj ect s i n t he 

l egal  l i t er at ur e wi t hout  t he assi st ance of  br i ef s and f ul l y 

f ocused ar gument s.   We of f er  t he r esul t s of  our  r esear ch i n t he 

Appendi ces,  as set  f or t h i n t he mar gi n. 88 

 ¶123 I n sum,  di squal i f i cat i on of  j udges i s an i ssue of  

i mmedi at e s i gni f i cance and l aw devel opment ,  especi al l y as a 

r esul t  of  t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Caper t on 

v.  A. T.  Massey Coal  Co. ,  I nc. ,  129 S.  Ct .  2252 ( 2009) .   Uni t ed 

                                                 
87 The St at e' s r epl i es t o r ecusal  mot i ons i n pendi ng cases 

have i dent i f i ed r el at ed i ssues t o be br i ef ed and consi der ed by 
t hi s cour t :   

What  ar e t he Fi r st  Amendment  i mpl i cat i ons?  I s an 
evi dent i ar y hear i ng necessar y?  Ar e t he Judi c i al  
Conduct  Panel ' s f i ndi ngs and concl usi ons r el evant  and,  
i f  so,  ar e t hey suf f i c i ent  f or  r esol v i ng t he 
const i t ut i onal  i ssues?  Ar e st at ement s or  posi t i ons of  
t hi r d par t i es r el evant ?  Ar e a j udi c i al  candi dat e' s 
st at ement s about  pot ent i al  l egal  i ssues or  j udi c i al  
phi l osophy r el evant ?  I f  j udi c i al  di squal i f i cat i on 
wer e f ound,  can i t  be pur ged,  and i f  so,  how?  What  
woul d be t he scope of  di squal i f i cat i on?  Ever y 
cr i mi nal - r el at ed case?  Ever y case i nvol v i ng an 
at t or ney who has moved f or  Just i ce Gabl eman' s 
di squal i f i cat i on?  Ever y St at e Publ i c Def ender  case?  
How woul d Just i ce Gabl eman' s di squal i f i cat i on af f ect  
t hi s Cour t ' s  oper at i ons i n ever y cr i mi nal - r el at ed case 
f or  whi ch r evi ew i s sought ?   How woul d i t  af f ect  al l  
j udi c i al  el ect i ons i n Wi sconsi n? 

88 Appendi x A.  Unr esol ved Recusal  I ssues:   The Nat i onal  
Uni on Fi r e I nsur ance and Cr oset t o Cases.   ¶¶128 t o 136 

  Appendi x B.   The Uni t ed St at es Supr eme Cour t  Ret ai ns 
Jur i sdi ct i on t o Di squal i f y One of  I t s Own Member s.   ¶¶137 t o 166 

  Appendi x C.   The Recusal  Pr act i ce of  Our  Si st er  St at e 
Supr eme Cour t s I s I nst r uct i ve.   ¶¶167 t o 185 
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St at es Supr eme Cour t  Chi ef  Just i ce Rober t s i dent i f i ed i n di ssent  

at  l east  f or t y  " f undament al  quest i ons"  t hat  " cour t s wi l l  now 

have t o det er mi ne. " 89  Thi s cour t ' s  r ecent l y r esc i nded and r e-

adopt ed amendment  t o t he r ul es f or  j udi c i al  di squal i f i cat i on 

based sol el y on campai gn cont r i but i ons f ur t her  hi ghl i ght s t he 

need f or  our  sound del i ber at i on and gui dance on t he chal l engi ng 

and emot i onal l y f r aught  i ssues sur r oundi ng j udi c i al  

di squal i f i cat i on.  

¶124 Unwar r ant ed r ecusal  mot i ons,  l i ke any unwar r ant ed 

cour t  pr oceedi ng,  shoul d not  be condoned.   " A t ensi on exi st s 

bet ween t he publ i c ' s r i ght  t o a j udge who i s i mpar t i al  and has 

t he appear ance of  i mpar t i al i t y  on t he one hand and t he need t o 

ensur e t hat  t he l aw of  di squal i f i cat i on i s not  abused by 

l i t i gant s and at t or neys f or  pur poses of  del ay or  j udge shoppi ng.   

The l aw of  di squal i f i cat i on at t empt s t o ensur e t hat  a bal ance 

bet ween t hese pol i cy consi der at i ons i s achi eved. " 90   

¶125 Our  deci s i ons on r ecusal  mot i ons shoul d st r i ke such a 

bal ance and pr ovi de wor kabl e gui dance f or  f ut ur e cases and 

shoul d assur e t he publ i c t hat  t he cour t  i s  commi t t ed t o 

pr ovi di ng a f ai r ,  i mpar t i al  Wi sconsi n supr eme cour t .  Br i ef i ng 

and ar gument  wi l l  hel p assur e t hat  we meet  t hese goal s.   

¶126 Our  pr oposed or der ,  whi ch gar ner s onl y t hr ee vot es,  

woul d r ead as f ol l ows:   

                                                 
89 Caper t on,  129 S.  Ct .  at  2269 ( Rober t s,  C. J. ,  di ssent i ng) .  

90 St at e ex r el .  Nat ' l  Uni on Fi r e I ns.  Co.  v.  Ci r .  Cour t  f or  
St .  Cr oi x Count y,  No.  90- 0935- W,  unpubl i shed or der  ( Wi s.  S.  Ct .  
May 29,  1990)  ( Abr ahamson,  J. ,  di ssent i ng) .  
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I T I S ORDERED t hat  wi t hi n 30 days af t er  t he dat e of  
t hi s deci s i on Al l en must  f i l e a br i ef  i n t hi s cour t  
addr essi ng t he i ssues r ai sed her ei n and i n hi s  
mot i ons;  t hat  wi t hi n 20 days of  f i l i ng t he St at e must  
f i l e ei t her  a br i ef  or  a st at ement  t hat  no br i ef  wi l l  
be f i l ed;  and t hat  i f  a br i ef  i s  f i l ed by t he St at e,  
wi t hi n 10 days of  t he St at e' s f i l i ng Al l en must  f i l e 
ei t her  a r epl y br i ef  or  a st at ement  t hat  no r epl y 
br i ef  wi l l  be f i l ed.  

¶127 For  t he r easons set  f or t h,  we woul d or der  br i ef s and 

or al  ar gument  on Al l en' s r ecusal  mot i ons agai nst  Just i ce 

Gabl eman addr essed t o t he cour t .  
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APPENDI X A.   Unr esol ved Recusal  I ssues:  The Nat i onal  Uni on Fi r e 

I nsur ance and Cr oset t o Cases 

¶128 Two wr i t i ngs f r om 1990 and 1991 r el at e t o r ecusal  

i ssues whi ch have not  been r esol ved and whi ch st i l l  t r oubl e t he 

cour t .    

¶129 I n Nat i onal  Uni on Fi r e I nsur ance Co.  v.  Ci r cui t  Cour t  

f or  St .  Cr oi x Count y,  No.  90- 0935- W,  unpubl i shed or der  ( Wi s.  S.  

Ct .  May 29,  1990) ,  t he c i r cui t  cour t  j udge gr ant ed t he opposi ng 

par t y ' s mot i on f or  a new t r i al .   The i nsur ance company moved f or  

r ecusal  under  Wi s.  St at .  § 757. 19( 2) ( g) ,  ar gui ng t hat  t he j udge 

had shown bi as and pr ej udi ce agai nst  t he i nsur ance company' s 

i nsur ed and i t s counsel .   When t he j udge decl i ned t o r ecuse 

hi msel f ,  t he i nsur ance company pet i t i oned f or  a super vi sor y wr i t  

f r om t hi s cour t  as a r emedy.   The cour t  deni ed t he pet i t i on,  

of f er i ng no r at i onal e.   Then- Just i ce Abr ahamson di ssent ed.   The 

r easons st at ed i n t he  di ssent  ar e haunt i ngl y r el evant  now.  

¶130 The f ul l  t ext  of  Just i ce Abr ahamson' s di ssent  f ol l ows:  

The pet i t i on i n t hi s case goes t o t he hear t  of  t he 
j udi c i al  syst em——t he r i ght  t o a f ai r  t r i al  bef or e an 
i mpar t i al  j udge.   The Nat i onal  Uni on Fi r e I nsur ance 
Company al l eges,  r i ght l y or  wr ongl y,  t hat  t he c i r cui t  
cour t  j udge' s sel f - decl ar at i on of  i mpar t i al i t y  i s  not  
suppor t ed by t he r ecor d and t hat  t he j udge' s  r ecusal  
i s  r equi r ed by l aw.   I  bel i eve t hat  t hi s cour t  owes 
t he pet i t i oner ,  t he l egal  communi t y and t he publ i c 
mor e t han a cr ypt i c or der  denyi ng t he pet i t i on wi t hout  
any expl anat i on.   I  bel i eve t hat  t he cour t  ought  t o 
deci de t he mer i t s of  t he I nsur ance Company' s pet i t i on 
i n t hi s case and shoul d pr ovi de gui dance t o t he 
c i r cui t  j udges on t he i ssue of  di squal i f i cat i on.   I  
woul d t her ef or e or der  a r esponse.  

I .  
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The f act s gi v i ng r i se t o t hi s  pet i t i on ar e undi sput ed.   
Af t er  a j ur y ver di ct  i n f avor  of  Nat i onal  Uni on Fi r e 
I nsur ance Company ( her e t he I nsur ance Company) ,  t he 
c i r cui t  cour t  gr ant ed t he opposi ng par t y ' s mot i on f or  
a new t r i al .   The I nsur ance Company t hen r equest ed,  
pur suant  t o sec.  757. 19( 2) ( g) ,  St at s.  1987- 88,  t hat  
t he c i r cui t  j udge r ecuse hi msel f  f r om any f ur t her  
pr oceedi ngs i n t he case because he had evi nced bi as 
and pr ej udi ce agai nst  t he I nsur ance Company' s i nsur ed 
and i t s counsel .   The ci r cui t  j udge r evi ewed t he 
r ecor d and det er mi ned t hat  he was abl e t o be i mpar t i al  
at  t he new t r i al .  

On Apr i l  17,  1990,  t he I nsur ance Company pet i t i oned 
t he cour t  of  appeal s f or  a super vi sor y wr i t  
pr ohi bi t i ng t he c i r cui t  j udge f r om pr esi di ng over  t he 
new t r i al .   On Apr i l  18,  1990,  t he cour t  of  appeal s 
deni ed t he or der  appar ent l y on t he gr ound t hat  a 
pet i t i on f or  a super vi sor y wr i t  was not  t he pr oper  
pr ocedur e;  r at her ,  t he I nsur ance Company woul d have t o 
chal l enge t he c i r cui t  j udge' s deni al  of  t he r ecusal  
mot i on on appeal  f r om t he j udgment  ent er ed af t er  t he 
new t r i al .   Pur suant  t o sec.  809. 71,  t he I nsur ance 
Company now pet i t i ons t hi s cour t  f or  a super vi sor y 
wr i t  pr ohi bi t i ng t he c i r cui t  j udge f r om pr esi di ng at  
t he new t r i al .  

I I .  

The f i r st  i ssue i s whet her  t he I nsur ance Company may 
seek r evi ew of  a deni al  of  a r ecusal  mot i on by 
super vi sor y wr i t .   Comment at or s  and cour t s who have 
consi der ed t he pr ocedur e f or  r evi ew of  a j udge' s 
deni al  of  a r ecusal  mot i on have concl uded t hat  a 
pet i t i on f or  a super vi sor y wr i t  of  pr ohi bi t i on or  
mandamus,  r at her  t han appeal ,  i s  t he r ecommended 
pr ocedur e. N1 

N1 Sever al  f eder al  cour t s of  appeal s have 
r ecommended t hi s pr ocedur e.   " The l ess t echni cal ,  
mor e moder n,  and pr obabl y mor e wi del y hel d v i ew 
i s t hat  mandamus i s avai l abl e.  .  .  .  "  St empel ,  
Rehnqui st ,  Recusal ,  and Ref or m,  52 Bkl yn.  L.  Rev.  
589,  637 ( 1987) .   See al so Moor e,  Appel l at e 
Revi ew of  Judi c i al  Di squal i f i cat i on Deci s i ons i n 
t he Feder al  Cour t s,  35 Hast i ngs L. J.  829 ( 1984) ;  
Hj emf el t ,  St at ut or y Di squal i f i cat i on of  Feder al  
Judges,  30 Kansas L.  Rev.  255,  262- 63 ( 1982) ;  
Leubsdor f ,  Theor i es of  Judgi ng and Judge 
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Di squal i f i cat i on,  62 N. Y. U.  L.  Rev.  237,  275- 76 
( 19787)  [ s i c] ;  Fal l ,  Li l j eber g v.  Heal t h Ser vi ces 
Acqui s i t i on Cor p. :  The Supr eme Cour t  Encour ages 
Di squal i f i cat i on of  Feder al  Judges Under  Sect i on 
455( a) ,  1989 Wi s.  L.  Rev.  1033,  1041;  Comment ,  
Quest i oni ng t he I mpar t i al i t y  of  Judges:  
Di squal i f y i ng Feder al  Di st r i ct  Cour t  Judges Under  
28 U. S. C.  § 455( a) ,  60 Templ e L.  Q.  697,  730- 35 
( 1987) ;  Not e,  Judi c i al  Di squal i f i cat i on i n t he 
Feder al  Cour t s:  A Pr oposal  t o Conf or m Pr ovi s i ons 
t o Under l y i ng Pol i c i es,  67 I owa L.  Rev.  525,  543-
44 ( 1982) .  

I n any event ,  as an al t er nat i ve pr ocedur e t he 
I nsur ance Company al so sought  l eave t o appeal  a 
non- f i nal  or der  as an al t er nat i ve pr ocedur e i n 
t he cour t  of  appeal s.  

The Uni t ed St at es Supr eme Cour t  has decl ar ed r ev i ew by 
appeal  af t er  t r i al  i nadequat e.   I n Ber ger  v.  Uni t ed 
St at es,  255 U. S.  22,  36 ( 1921) ,  t he Cour t  st at ed:  

" The r emedy by appeal  i s  i nadequat e.   I t  
comes af t er  t he t r i al ,  and i f  pr ej udi ce 
exi st s,  i t  has wor ked i t s evi l ,  and a 
j udgement  of  i t  i n a r evi ewi ng t r i bunal  i s 
pr ecar i ous.   I t  goes t her e f or t i f i ed by 
pr esumpt i ons,  and not hi ng can be mor e 
el usi ve of  est i mat e or  a deci s i on t han a 
di sposi t i on of  mi nd i n whi ch t her e i s a 
per sonal  j udgment . "  

Because t he j udge deci di ng j udi c i al  di squal i f i cat i on 
i n t he f i r st  i nst ance i s t he ver y j udge who i s char ged 
wi t h bei ng par t i al ,  pr ompt  r ev i ew by an appel l at e 
cour t  bef or e t r i al  when possi bl e i s especi al l y 
i mpor t ant  t o pr eser ve t he i nt egr i t y of  t he t r i al ,  t o 
f ost er  publ i c conf i dence i n t he j udi c i al  syst em,  and 
t o avoi d t he subt l e,  subconsci ous pr essur e on an 
appel l at e cour t  t o uphol d a j udgment  r ender ed af t er  
t r i al .  

I  concl ude t hat  t he I nsur ance Company' s pet i t i on f or  a 
wr i t  of  pr ohi bi t i on i s t he pr oper  pr ocedur e t o seek 
r evi ew i n t he cour t  of  appeal s and i n t hi s cour t  of  a 
c i r cui t  cour t  j udge' s deni al  of  a mot i on t o r ecuse.  

I I I .  
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The l aw of  j udi c i al  r ecusal  cannot  be f ound i n a 
s i ngl e st at ut e,  cour t  r ul e or  case.   I t  i s  f ound i n 
sever al  pl aces.   The j udge and t he r evi ewi ng cour t  
must  consi der  whet her  j udi c i al  di squal i f i cat i on i s 
r equi r ed by st at ut e.   Sec.  751. 19,  St at s.  1987- 88,  i s,  
however ,  onl y t he begi nni ng.   [ f oot not e t o t ext  of  
Wi s.  St at .  § 757. 19 omi t t ed]   Ot her  st at ut es may come 
i nt o pl ay.   Fur t her mor e our  case l aw di ct at es t hat  
j udges and r evi ewi ng cour t s must  al so consi der  t he 
Code of  Judi c i al  Et hi cs,  t he Four t eent h Amendment ' s 
due pr ocess cl ause,  and t he common l aw doct r i ne of  
f ai r  t r i al .   And t hi s cour t  mi ght  al so r evi ew a 
j udge' s deni al  of  a r ecusal  mot i on under  i t s 
super i nt endi ng power .   Each of  t hese sour ces of  t he 
l aw of  di squal i f i cat i on——and t he l i s t i ng i s pr obabl y 
not  compl et e——may have a s i gni f i cant  i mpact  on 
r esol ut i on of  t he case at  bar .  

A t ensi on exi st s bet ween t he publ i c ' s r i ght  t o a j udge 
who i s i mpar t i al  and has t he appear ance of  
i mpar t i al i t y  on t he one hand and t he need t o ensur e 
t hat  t he l aw of  di squal i f i cat i on i s not  abused by 
l i t i gant s and at t or neys f or  pur poses of  del ay or  j udge 
shoppi ng.   The l aw of  di squal i f i cat i on at t empt s t o 
ensur e t hat  a bal ance bet ween t hese pol i cy 
consi der at i ons i s achi eved.  

St at ut or y Gr ounds f or  Judi c i al  Di squal i f i cat i on.   When 
a mot i on f or  r ecusal  i s  made,  bot h t he j udge and t he 
r evi ewi ng cour t  shoul d l ook t o t he st at ut es t o 
det er mi ne whet her  t he mot i on shoul d be gr ant ed.   Sec.  
751. 19,  St at s.  1987- 88,  pr ovi des,  i nt er  al i a,  t hat  
" any j udge shal l  di squal i f y hi msel f  or  
her sel f  .  .  .  when a j udge det er mi nes t hat ,  f or  any 
r eason,  he or  she cannot ,  or  i t  appear s he or  she 
cannot ,  act  i n an i mpar t i al  manner . "   Sec.  
751. 19( 2) ( g) .   I n St at e v.  Amer i can TV & Appl i ance,  
151 Wi s.  2d 175,  183,  443 N. W. 2d 662 ( 1989)  
( Abr ahamson,  J.  not  par t i c i pat i ng) ,  t hi s cour t  
i nt er pr et ed sec.  751. 19( 2) ( g)  as adopt i ng a subj ect i ve 
t est  f or  i mpar t i al i t y  and appear ance of  i mpar t i al i t y :  
a j ust i ce' s ( or  j udge' s)  det er mi nat i on t hat  he or  she 
i s i mpar t i al  or  t hat  t her e i s no appear ance of  
par t i al i t y  cannot  be chal l enged by t he par t i es or  a 
r evi ewi ng cour t .   I n t hi s case t he ci r cui t  j udge has 
deci ded he i s not  bi ased agai nst  t he I nsur ance 
Company.   I  cannot  det er mi ne f r om t he or der  of  ei t her  
t he cour t  of  appeal s or  t hi s cour t  whet her  t he deni al  
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of  t he pet i t i on i n t he i nst ant  case i s based on t he 
r easoni ng of  Amer i can TV.  

Congr ess and t he comment at or s ar e cr i t i cal  of  t he 
subj ect i ve t est .   I t  does not  pr ot ect  l i t i gant s 
adequat el y.   I n 1874 Congr ess adopt ed an obj ect i ve 
t est  f or  di squal i f i cat i on of  f eder al  j udges " t o 
pr omot e publ i c conf i dence i n t he i mpar t i al i t y  of  t he 
j udi c i al  pr ocess by sayi ng,  i n ef f ect ,  i f  t her e i s a 
r easonabl e f act ual  basi s f or  doubt i ng t he j udge' s 
i mpar t i al i t y ,  he shoul d di squal i f y hi msel f  and l et  
anot her  j udge pr esi de over  t he case. "   H. R.  Rep.  No 
1453,  93d Cong. ,  2d Sess.  2,  r epr i nt ed i n 1974 U. S.  
Code Cong.  & Ad.  News 6351,  6355.  

The cour t ' s  adopt i on of  t he subj ect i ve t est  i n 
Amer i can TV has si gni f i cant l y r educed t he 
ef f ect i veness of  sec.  751. 19( 2) ( g) .   The l egi s l at ur e 
or  t he cour t  ( under  i t s r ul e- maki ng power )  [ f oot not e 
t o Wi s.  St at .  § 751. 12 ( 1987- 88)  omi t t ed]  shoul d amend 
sec.  751. 19( 2) ( g)  t o est abl i sh,  i n addi t i on t o t he 
subj ect i ve t est ,  an obj ect i ve t est :  A j udge or  j ust i ce 
shoul d al so di squal i f y hi msel f  or  her sel f  i n any 
pr oceedi ng i n whi ch hi s or  her  i mpar t i al i t y  or  
appear ance of  i mpar t i al i t y  mi ght  r easonabl y be 
quest i oned.   Wi t h t he hope t hat  a change wi l l  be 
pr oposed,  I  cal l  t hi s mat t er  t o t he at t ent i on of  t he 
Revi sor  of  St at ut es and t he Law Revi s i on Commi t t ee,  
secs.  13. 83( 1) ( c) ,  13. 93( 2) ( d) ,  St at s.  1987- 88,  t he 
Judi c i al  Counci l ,  t he St at e Bar  of  Wi sconsi n and ot her  
i nt er est ed per sons.  

Code of  Judi c i al  Et hi cs.   The Code of  Judi c i al  Et hi cs 
set s f or t h a subj ect i ve and an obj ect i ve t est  t o 
det er mi ne a j udge' s i mpar t i al i t y .   Code of  Judi c i al  
Et hi cs,  36 Wi s.  2d 252,  256,  St andar d 3 ( 1967) .   The 
subj ect i ve t est  i s  based on t he j udge' s own 
det er mi nat i on of  hi s or  her  i mpar t i al i t y .   Under  t he 
obj ect i ve t est  t he j udge or  r evi ewi ng cour t  must  
det er mi ne whet her  a r easonabl e per son on t hese f act s 
woul d concl ude t hat  t he j udge i s par t i al  or  t hat  t her e 
i s an appear ance of  par t i al i t y .  

I n St at e v.  Wal ber g,  109 Wi s.  2d 96,  105- 06,  325 
N. W. 2d 687 ( 1982) ,  and St at e v.  Asf oor ,  75 
Wi s.  2d 411,  436,  249 N. W. 2d 529 ( 1977) ,  t he cour t  
appl i ed t he Code and concl uded t hat  t he subj ect i ve and 
obj ect i ve t est s ar e t o be used t o det er mi ne whet her  a 
c i r cui t  j udge shoul d be di squal i f i ed f r om si t t i ng.  
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The Amer i can TV deci s i on may cast  doubt  on t he 
appl i cabi l i t y  of  t he t wo t est s and of  t he 
appl i cabi l i t y  of  St andar d 3 of  t he Code of  Judi c i al  
Et hi cs i n cases wher e a l i t i gant  chal l enges t he 
j udge' s deni al  of  t he r ecusal  mot i on i n an appel l at e 
cour t .   The cour t  wr ot e i n Amer i can TV t hat  " t he Code 
of  Judi c i al  Et hi cs gover ns t he et hi cal  conduct  of  
j udges;  i t  has no ef f ect  on t hei r  qual i f i cat i on or  
di squal i f i cat i on t o act  and a j udge may be di sci pl i ned 
f or  conduct  t hat  woul d not  have r equi r ed 
di squal i f i cat i on under  sec.  757. 19,  St at s. "   151 Wi s.  
2d at  185.  

Any conf l i c t  or  conf usi on i n our  cases mi ght  be 
cl ar i f i ed i n t hi s case or  by l egi s l at i ve amendment  t o 
t he st at ut es or  by cour t  amendment  t o t he Supr eme 
Cour t  Rul es.   SCR ch.  60 set s f or t h t he Code of  
Judi c i al  Et hi cs.  

Due Pr ocess.   A t hi r d sour ce of  l aw t hat  must  be 
consi der ed on any chal l enge of  j udi c i al  par t i al i t y  i s  
t he f eder al  and st at e const i t ut i ons.   The due pr ocess 
cl ause guar ant ees t he r i ght  t o a neut r al  and det ached 
j udge.   See Aet na Li f e I nsur ance Co.  v.  LaVoi e,  475 
U. S.  813 ( 1986) ;  Li l j eber g v.  Heal t h Ser vi ces 
Acqui s i t i on Cor p. ,  [ 486 U. S.  847] ,  108 S.  Ct .  2194 
( 1988) ;  St at e v.  Wal ber g,  supr a,  109 Wi s.  2d at  105;  
Gut hr i e v.  W. E. R. C. ,  111 Wi s.  2d 447,  454,  331 
N. W. 2d 331 ( 1983) .   The Uni t ed St at es Supr eme Cour t  
has st r essed t hat  f ai r ness r equi r es not  onl y " an 
absence of  act ual  bi as i n t he t r i al  of  cases"  but  al so 
" ' t he appear ance of  j ust i ce. ' "   I n r e Mur chi son,  349 
U. S.  133,  136 ( 1955) .   See al so Gut hr i e,  supr a.  

Common Law.   A f our t h sour ce of  l aw t hat  has bear i ng 
on j udi c i al  di squal i f i cat i on i s t he common l aw.   Thi s 
cour t  has r ecogni zed t he exi st ence of  a common l aw 
phi l osophy or  posi t i on wi t h r espect  t o 
di squal i f i cat i on t hat  appl i es al ong wi t h t he st at ut or y 
pr ovi s i ons f or  di squal i f i cat i on.   Gut hr i e v.  W. E. R. C. ,  
supr a,  111 Wi s.  2d at  456.  

Super i nt endi ng Power .   The f i f t h basi s t hi s cour t  may 
use f or  di squal i f y i ng a j udge i s i t s " super i nt endi ng 
aut hor i t y over  al l  cour t s. "   Wi s.  Const .  ar t .  VI I ,  
sec.  3( 1) .   The const i t ut i onal  gr ant  of  super i nt endi ng 
cont r ol  over  al l  cour t s and j udges vest s i n t hi s cour t  
an i ndependent  and separ at e j ur i sdi ct i on t o adopt  
measur es necessar y f or  t he due admi ni st r at i on of  
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j ust i ce i n t he st at e,  i ncl udi ng assur i ng l i t i gant s a 
f ai r  t r i al .   See Wi ckhem,  The Power  of  Super i nt endi ng 
Cont r ol  of  t he Wi sconsi n Supr eme Cour t ,  1941 Wi s.  L.  
Rev.  153 ( 1941) ;  St at e v.  Hol mes,  106 Wi s.  2d 31,  44,  
315 N. W. 2d 703 ( 1982) ;  I n r e Hon.  Char l es E.  Kadi ng,  
70 Wi s.  2d 508,  520,  235 N. W. 2d 409,  238 N. W. 2d 63,  
239 N. W. 2d 297 ( 1975) .  

Thi s l i s t  of  l aws appl i cabl e t o di squal i f i cat i on i s 
not  al l  i ncl usi ve.   Li t i gant s may be abl e t o c i t e 
ot her  sour ces of  l aw whi ch t he j udge and a r evi ewi ng 
cour t  shoul d consi der . N4 

N4 For  di scussi on of  j udi c i al  di squal i f i cat i on i n 
addi t i on t o t hose ci t ed el sewher e her ei n,  see 
al so J.  Shaman,  S.  Lubet ,  and J.  Al f i ni ,  Judi c i al  
Conduct  and Et hi cs ch.  5 ( 1990) ;  L.  Abr amson,  
Judi c i al  Di squal i f i cat i on under  Canon 3C of  t he 
Code of  Judi c i al  Conduct  ( Amer i can Judi cat ur e 
Soci et y 1986) ;  Bl oom,  Judi c i al  Bi as and Fi nanci al  
I nt er est  as Gr ounds f or  Di squal i f i cat i on of  
Feder al  Judges,  35 Case W.  Res.  L.  Rev.  662,  
( 1985) ;  Ri eger ,  The Judi c i al  Counci l s Ref or m and 
Judi c i al  Conduct  and Di sabi l i t y  Act :  Wi l l  Judges 
Judge Judges?,  37 Emor y L.  J.  45 ( 1988) ;  
Wei nst ei n,  The Li mi t ed Power  of  t he Feder al  
Cour t s of  Appeal s t o Or der  a Case Reassi gned t o 
Anot her  Di st r i ct  Judge,  120 Fed.  Rul es Dec.  267 
( 1988) ;  Symposi um,  Judi c i al  Et hi cs,  35 L.  & 
Cont emp.  Pr ob.  1 ( 1970) ;  Ki l gar l i n and Br uch,  
Di squal i f i cat i on and Recusal  of  Judges,  17 St .  
Mar y ' s L. J.  599 ( 1986) ;  Spar ks,  Judi c i al  Recusal :  
Rul e 18 a,  12 St .  Mar y ' s L. J.  723 ( 1981) ;  Lewi s,  
Syst emat i c [ s i c]  Due Pr ocess:  Pr ocedur al  Concept s 
and t he Pr obl em of  Recusal ,  38 U.  Kansas L.  Rev.  
381 ( 1990) ;  Bur bank,  Pr ocedur al  Rul emaki ng under  
t he Judi c i al  Counci l s Ref or m and Judi c i al  Conduct  
and Di sabi l i t y  Act  of  1980,  131 U.  Pa.  L.  Rev.  
283 ( 1982) ;  Fr ank,  Di squal i f i cat i on of  Judges,  56 
Yal e L.  J.  605 ( 1947) ;  Not e,  Di squal i f i cat i on of  
Judges f or  Bi as i n t he Feder al  Cour t s,  79 Har v.  
L.  Rev.  1435 ( 1966) ;  Not e,  St at e v.  Fi e:  
Det er mi ni ng t he Pr oper  St andar d f or  Recusal  of  
Judges i n Nor t h Car ol i na,  65 N. C.  L.  Rev.  1138 
( 1987) ;  Not e,  A Di st r i ct  Judge Must  Request  a 
Vi s i t i ng Judge t o Hear  any Mot i on t o Di squal i f y 
Hi m,  20 S.  Tex.  L.  J.  395 ( 1980) ;  Not e,  
Di squal i f i cat i on of  Feder al  Judges f or  Bi as or  
Pr ej udi ce,  46 U.  Chi .  L.  Rev.  236 ( 1978) .  
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See al so St at e v.  Car vi ou,  [ 154 Wi s.  2d 641,  454 
N. W. 2d 562]  ( Ct .  App.  1990) .  

I  concl ude t hat  t he cour t  ought  t o or der  a r esponse t o 
t he pet i t i on i n t hi s case.   The cour t  shoul d t hen 
deci de t he pet i t i on,  pr ovi di ng gui dance on t he pr oper  
pr ocedur e f or  i nvoki ng appel l at e r evi ew of  a c i r cui t  
j udge' s deni al  of  a r ecusal  mot i on and on t he l aws 
appl i cabl e t o di squal i f i cat i on under  t he c i r cumst ances 
of  t hi s case.  

*  *  *  *  

¶131 The r ecusal  mot i on i n Mat t er  of  Di sci pl i nar y 

Pr oceedi ngs Agai nst  Cr oset t o,  160 Wi s.  2d 581,  466 N. W. 2d 879 

( 1991)  r est ed on st at ut or y gr ounds of  Wi s.  St at .  § 757. 19( 2) ( f )  

and ( 2) ( g)  and on " f eder al  and s t at e const i t ut i onal  pr ovi s i ons, "  

whi ch was a secondar y and not  ver y wel l  devel oped ar gument .   The 

essence of  t he mot i on was t hat  Cr oset t o had sued t he j ust i ces i n 

f eder al  cour t  and al t hough t he f eder al  case had been di smi ssed,  

At t or ney Cr oset t o al l eged t hat  each j ust i ce was bi ased. 1  

¶132 I n Cr oset t o,  t he r ecusal  mot i on asked each j ust i ce 

i ndi v i dual l y t o r ecuse hi msel f  or  her sel f .   The per  cur i am 

deci s i on,  whi ch t hen- Just i ce Abr ahamson di d not  j oi n,  r epor t s 

t hat  each j ust i ce i ndi v i dual l y r esponded.   No mot i on sought  

cour t  r evi ew of  t hese i ndi v i dual  deci s i ons.   Accor di ngl y,  

                                                 
1 I n ot her  st at es some j ust i ces have r ecused t hemsel ves when 

so chal l enged.   Ot her s have not .   See,  e. g. ,  Gr i evance 
Admi ni st r at or  v.  Fi eger ,  179 N. W. 2d 123,  149- 150 ( Mi ch.  2006)  
( st at ement  of  f our  chal l enged j ust i ces,  r ej ect i ng,  i nt er  al i a,  
t he ar gument  t hat  l awsui t s f i l ed by an at t or ney agai nst  j ust i ces 
of  t he cour t  di squal i f i ed t hem f r om pr esi di ng over  hi s at t or ney 
di sci pl i nar y case) ;  Br adbur y v.  I daho Judi c i al  Counci l ,  No.  
36175,  ___ P. 3d ___,  2009 WL 2882874,  * 3- 4 ( I daho Sept .  10,  
2009)  ( chi ef  j ust i ce r ecusi ng on basi s of  f eder al  l awsui t  f i l ed 
by di st r i ct  cour t  j udge agai nst  t he j ust i ces;  ot her  j ust i ces 
cont i nued t o hear  t he mat t er ) .  
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because t he quest i on was not  r ai sed,  nei t her  t he per  cur i am nor  

Just i ce Abr ahamson' s di ssent  addr essed t he i ssue of  what  a cour t  

shoul d do when a mot i on asks t he ent i r e cour t  t o r evi ew an 

i ndi v i dual  j ust i ce' s r ecusal  deci s i on.   Just i ce Abr ahamson' s 

di ssent  pr oposed what  act i ons t he cour t  shoul d t ake f or  handl i ng 

r ecusal  mot i ons.  

¶133 The cour t  sanct i oned At t or ney Cr oset t o.   Just i ce 

Abr ahamson di ssent ed.   The Cr oset t o di ssent  went  beyond t he 

case,  out l i ni ng some key quest i ons t he cour t  shoul d addr ess 

r el at i ng t o r ecusal ,  quest i ons t hat  wer e t hen t r oubl esome and 

unanswer ed and ar e st i l l  t r oubl esome and unanswer ed.   One 

si gni f i cant  i ssue r ai sed i n t he di ssent  i s t hat  due pr ocess 

r equi r es t he appl i cat i on of  an obj ect i ve f ai r ness st andar d,  i n 

cont r ast  t o t he subj ect i ve st andar d t he cour t  was usi ng under  

Wi s.  St at .  § 757. 19( 2) ( g) .  

¶134 Thi s " subj ect i ve st andar d"  i nt er pr et at i on of  Wi s.  

St at .  § 757. 19( 2) ( g)  under l i es Just i ce Roggensack' s wr i t i ng 

t oday,  and i t  i s  pr obl emat i c.    

¶135 Just i ce Abr ahamson al so ur ged t he cour t  t o accept  t he 

of f er  of  t he Judi c i al  Counci l  t o assi st  t he cour t  i n adopt i ng a 

r ul e of  pr ocedur e r el at i ng t o a j ust i ce' s r ecusal .   The cour t  

di d not  accept  t he Judi c i al  Counci l ' s  of f er  of  assi st ance on 

t hi s subj ect  bef or e or  af t er  Cr oset t o.  

¶136 Her e i s t he f ul l  t ext  of  t he par t  of  Just i ce 

Abr ahamson' s di ssent  i n Cr oset t o addr essi ng gener al l y r ecusal  of  

j ust i ces of  t hi s cour t :  

At t or ney Cr oset t o moved t hat  t he seven j ust i ces r ecuse 
t hemsel ves.   The mot i on paper s asser t  t hat  t he r i sk of  
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bi as i s " i mper mi ssi bl y hi gh"  because At t or ney Cr oset t o 
and ot her  pl ai nt i f f s i n a f eder al  sui t  agai nst  t he 
j ust i ces r el at i ng t o t he i nt egr at ed bar  " l evel l ed 
di r ect ,  per sonal ,  and subst ant i al  cr i t i c i sm agai nst  
t he j ust i ces i n pl eadi ngs and i n a br i ef  f i l ed i n t he 
f eder al  l awsui t . " N15 Memor andum i n Suppor t  of  Mot i on,  
p.  3.  

N15.  At t or ney Cr oset t o r easons t hat  t he j ust i ces 
have a per sonal  i nt er est  i n t hi s di sci pl i nar y 
pr oceedi ng as f ol l ows:  ( 1)  al l egat i ons i n t he 
l awsui t ——e. g. ,  accusi ng t he j ust i ces of  v i ol at i ng 
At t or ney Cr oset t o' s c i v i l  r i ght s f or  mor e t han a 
decade,  of  r enegi ng on a pr omi se gi ven under  
oat h,  and of  possi bl y gi v i ng i nconsi st ent  answer s 
under  oat h t o i nt er r ogat or i es——may ser i ousl y 
damage t he j ust i ces'  r eput at i ons;  ( 2)  an el ect ed 
j ust i ce' s i nt er est  i n r eput at i on i s gr eat er  t han 
al most  any f i nanci al  i nt er est  he or  she may have;  
( 3)  t hi s pr oceedi ng gi ves t he j ust i ces an 
oppor t uni t y t o di f f use and di mi ni sh t he 
al l egat i ons agai nst  t hem by r epr i mandi ng At t or ney 
Cr oset t o and t hus t ar ni shi ng At t or ney Cr oset t o' s 
r eput at i on.   Some l awyer s appar ent l y bel i eve t hat  
voi c i ng a compl ai nt  agai nst  a j udge j eopar di zes 
t he at t or ney or  t he c l i ent s.   See l awyer s'  
comment s r epor t ed i n t he Wi sconsi n Equal  Just i ce 
Task For ce,  Fi nal  Repor t ,  p.  244 ( 1990) .  

Recusal  i s  a ser i ous mat t er .   Cour t  st at i st i cs show 
t hat  c i r cui t  cour t  j udges r ecused t hemsel ves i n mor e 
t han 4, 000 cases i n 1990.   The i ssue of  r ecusal  of  a 
j ust i ce has ar i sen at  l east  t hr ee t i mes i n t hi s cour t  
i n t he l ast  18 mont hs.  

The maj or i t y opi ni on suggest s t hat  At t or ney Cr oset t o' s 
mot i on f or  r ecusal  was unt i mel y.   When and how shoul d 
a l i t i gant  move f or  r ecusal  of  a j ust i ce?  Does t he 
cour t ' s  hear i ng t he mat t er  on or al  ar gument  or  on 
br i ef s af f ect  t he t i mi ng or  pr ocedur e?  Or di nar i l y 
par t i es do not  know whet her  j ust i ces have r ecused 
t hemsel ves unt i l  t he opi ni on i s r el eased.  

I s t he subj ect i ve st andar d set  f or t h i n Amer i can TV 
and Appl i ance of  Madi son,  I nc. ,  151 Wi s.  2d 175,  182-
83,  443 N. W. 2d 662 ( 1989)  ( Abr ahamson,  J. ,  not  
par t i c i pat i ng) ,  t he cor r ect  st andar d?  Compar e St at e 
ex r el .  Nat i onal  Uni on Fi r e I ns.  Co.  v.  Ci r .  Cour t  f or  
St .  Cr oi x Count y,  Case No.  90- 0935- W,  Or der  f i l ed May 
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29,  1990 ( Abr ahamson,  J. ,  di ssent i ng) ;  and Li l j eber g 
v.  Heal t h Ser vi ces Acqui s i t i on Cor p. ,  486 U. S.  847,  
108 S. Ct .  2194,  100 L. Ed. 2d 855 ( 1988) ,  adopt i ng t he 
obj ect i ve st andar d.  

I s i t  appr opr i at e f or  t he cour t  t o pr ohi bi t  j ust i ces 
f r om expl ai ni ng,  ei t her  i n a publ i shed opi ni on or  i n a 
document  i n t he case f i l e,  why t hey r ecuse t hemsel ves,  
whi l e j ust i ces may expl ai n i n an opi ni on why t hey ar e 
not  r ecusi ng t hemsel ves? N16 

N16.  On Sept ember  6,  1990,  t hi s cour t  adopt ed t he 
f ol l owi ng i nt er pr et at i on of  Pr ocedur e L. 1.  of  t he 
Cour t ' s  I nt er nal  Oper at i ng Pr ocedur es:  [ " ] A 
j ust i ce who r ecuses hi msel f  or  her sel f  may f i l e 
wi t h t he cour t  or  as par t  of  a publ i shed opi ni on 
onl y t he st at ement  t hat :  A.  The j ust i ce t ook no 
par t .   B.  The j ust i ce di d not  par t i c i pat e.   C.  
The j ust i ce wi t hdr ew f r om par t i c i pat i on. [ " ]   
Compar e Amer i can Bar  Associ at i on Code of  Judi c i al  
Conduct  ( 1990) ,  Canon 3 E and F whi ch st at e:  " E.  
( 1)  A j udge shal l  di squal i f y hi msel f  or  her sel f  
i n a pr oceedi ng i n whi ch t he j udge' s i mpar t i al i t y 
mi ght  r easonabl y be quest i oned .  .  .  .  F.  A j udge 
di squal i f i ed by t he t er ms of  Sect i on 3E may 
di scl ose on t he r ecor d t he bas i s of  t he j udge' s 
di squal i f i cat i on.   I f  f ol l owi ng t he di scl osur e of  
any basi s f or  di squal i f i cat i on ot her  t han 
per sonal  bi as or  pr ej udi ce concer ni ng a par t y,  
t he par t i es and l awyer s,  wi t hout  par t i c i pat i on by 
t he j udge,  al l  agr ee t hat  t he j udge shoul d not  be 
di squal i f i ed,  and t he j udge i s  t hen wi l l i ng t o 
par t i c i pat e,  t he j udge may par t i c i pat e i n t he 
pr oceedi ng.   The agr eement  shal l  be i ncor por at ed 
i n t he r ecor d of  t he pr oceedi ng. "  

What  act i on shoul d t he cour t  t ake when al l  or  a 
maj or i t y of  j ust i ces have t o r ecuse t hemsel ves?  BAPR 
r esponded t o At t or ney Cr oset t o' s r ecusal  mot i on i n 
par t  by poi nt i ng out  t hat  t he Supr eme Cour t  must  hear  
t he mat t er  because i t  i s  t he onl y ent i t y wi t h 
j ur i sdi ct i on t o deci de at t or ney di sci pl i nar y 
pr oceedi ngs.   The Judi c i al  Counci l  has r ai sed si mi l ar  
i ssues concer ni ng di sci pl i nar y act i on agai nst  a 
j ust i ce of  t he Supr eme Cour t .   See Judi c i al  Counci l  
Repor t  dat ed Apr i l  26,  1990.   The Judi c i al  Counci l  
r evi ewed t he pr obl ems,  asked t he cour t  t o consi der  t he 
adopt i on of  a r ul e or  pr ocedur e r el at i ng t o t he 
handl i ng of  such mat t er s,  and of f er ed t o assi st  t he 
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cour t  wi t h dr af t i ng a r ul e.  The cour t  has not  
r esponded t o t he Counci l ' s  r epor t .  

Thi s case demonst r at es t he need f or  t hi s cour t  t o 
addr ess pr ompt l y i ssues r el at i ng t o r ecusal .  

Mat t er  of  Di sci pl i nar y Pr oceedi ngs Agai nst  Cr oset t o,  160 

Wi s.  2d 581,  601- 604,  466 N. W. 2d 879,  ( 1991)  ( Abr ahamson,  J. ,  

di ssent i ng) .  
*  *  *  *  

APPENDI X B.   The Uni t ed St at es Supr eme Cour t  Ret ai ns 
Jur i sdi ct i on t o Di squal i f y One of  I t s Own Member s 

¶137 Mul t i pl e l essons ar e l ear ned f r om a r evi ew of  t he 

di squal i f i cat i on pr act i ces of  t he Uni t ed St at es Supr eme Cour t  t o 

i nf or m t he cour t  of  i t s  power s and j ur i sdi ct i on t o r evi ew a 

j ust i ce' s r ef usal  t o r ecuse hi msel f  or  her sel f . 2 

¶138 Over  t he year s,  numer ous chal l enges have been made t o 

Uni t ed St at es Supr eme Cour t  j ust i ces.   The Cour t  has never  hel d 

t hat  i t  l acks t he power  t o excl ude a j udi c i al  peer  f r om 

par t i c i pat i on i n a case.   Most  i mpor t ant l y,  f or  our  pur poses,  

seven j ust i ces of  t he Uni t ed St at es Supr eme Cour t  r ef used t o 

adopt  an or der  i n 1945 st at i ng t hat  t he Cour t  was " wi t hout  t he 

                                                 
2 For  di scussi ons of  j udi c i al  di squal i f i cat i on and t he 

Uni t ed St at es Supr eme Cour t ,  see,  e. g. ,  Ri char d E.  Fl amm,  
Judi c i al  Di squal i f i cat i on § 29. 4 ( 2d ed.  2007) ;  Debr a Lyn 
Basset t ,  Recusal  and t he Supr eme Cour t ,  56 Hast i ngs L.  J.  657 
( 2005) ;  Amanda Fr ost ,  Keepi ng Up Appear ances:  A Pr ocess- Or i ent ed 
Appr oach t o Judi c i al  Recusal ,  53 Kan.  L.  Rev.  531 ( 2005) ;  John 
Leubsdor f ,  Theor i es of  Judgi ng and Judi c i al  Di squal i f i cat i on,  62 
N. Y. U.  L.  Rev.  237 ( 1987) ;  Paul  B.  Lewi s,  Syst emi c Due Pr ocess:  
Pr ocedur al  Concept s and t he Pr obl em of  Recusal ,  38 U.  Kan.  L.  
Rev.  381 ( 1990) ;  Wi l l i am H.  Rehnqui st ,  Sense and Nonsense About  
Judi c i al  Et hi cs,  28 The Recor d of  t he Ass' n of  t he Bar  of  t he 
Ci t y of  N. Y.  694 ( 1973) ;  Capr i ce L.  Rober t s,  The Fox Guar di ng 
t he Henhouse?:  Recusal  and t he Pr ocedur al  Voi d i n t he Cour t  of  
Last  Resor t ,  57 Rut ger s L.  Rev.  107 ( 2004) ;  Jef f r ey W.  St empel ,  
Rehnqui st ,  Recusal ,  and Ref or m,  53 Br ook.  L.  Rev.  589 ( 1987) .  
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aut hor i t y"  t o r ul e on t he par t i c i pat i on of  a j ust i ce i n a case.   

A r ecount i ng of  t hi s i nci dent  appear s i n Wi l l i am H.  Rehnqui st ,  

The Supr eme Cour t :  How I t  Was,  How I t  I s 65- 67 ( 1987) .   The 

Cour t  has not  adopt ed such an or der  s i nce 1945.   I ndeed,  as we 

shal l  expl ai n,  t he Cour t  has r et ai ned i t s power  t o r ul e on 

mot i ons f or  a j ust i ce' s di squal i f i cat i on and has exer ci sed i t s  

aut hor i t y over  t he di squal i f i cat i on of  a j ust i ce. 3 

¶139 The gener al  pr act i ce of  t he Uni t ed St at es Supr eme 

Cour t  has been not  t o r evi ew t he r ecusal  deci s i on of  an 

i ndi v i dual  j ust i ce. 4  I n cont r ast ,  t he Wi sconsi n Supr eme Cour t ' s  

                                                 
3 The Uni t ed St at es Supr eme Cour t  has not  expl i c i t l y  

conf r ont ed a mot i on by a l i t i gant  ar gui ng t hat  t he Cour t  shoul d 
di squal i f y one of  i t s  j ust i ces f r om par t i c i pat i ng as a mat t er  of  
const i t ut i onal  due pr ocess.   Al l  t he r ecusal  mot i ons have been 
deci ded bef or e Caper t on v.  A. T.  Massey Coal  Co. ,  I nc. ,  129 S.  
Ct .  2252 ( 2009) .  

4 The pr act i ce of  f eder al  di st r i c t  cour t s and f eder al  cour t s 
of  appeal  r egar di ng r ecusal  seems t o var y.  

For  di scussi ons of  j udi c i al  di squal i f i cat i on i n t he f eder al  
di st r i ct  cour t s,  see,  e. g. ,  Lesl i e W.  Abr amson,  Speci f y i ng 
Gr ounds f or  Judi c i al  Di squal i f i cat i on i n Feder al  Cour t s,  72 Neb.  
L.  Rev.  1046 ( 1993) ;  Edwar d G.  Bur g,  Meet i ng t he Chal l enge:  
Ret hi nki ng Judi c i al  Di squal i f i cat i on,  69 Cal .  L.  Rev.  1445 
( 1981) .  

For  a br i ef  di scussi on of  t he pr ocedur e f or  di squal i f y i ng 
appel l at e j udges,  see Ri char d E.  Fl amm,  Judi c i al  
Di squal i f i cat i on ch.  29 ( 2d ed.  2007) .  

For  f ur t her  di scussi ons of  j udi ci al  di squal i f i cat i on i n t he 
f eder al  cour t s of  appeal ,  see,  e. g. ,  Debr a Lyn Basset t ,  Judi c i al  
Di squal i f i cat i on i n t he Feder al  Appel l at e Cour t s,  87 I owa L.  
Rev.  1213 ( 2002) ;  Jason Hut t ,  Not e,  A Wr ong Wi t hout  A Remedy:  
Pr oposi ng a Recusal  Pr ocedur e f or  Ci r cui t  Cour t  Judges,  22 Vt .  
L.  Rev.  627 ( 1998)  ( not i ng t he absence of  a pr ocedur e t o r ecuse 
f eder al  c i r cui t  cour t  j udges whose obj ect i v i t y can r easonabl y be 
quest i oned) .  
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pr act i ce has been t o r evi ew t he deci s i on of  an i ndi v i dual  

j ust i ce t o par t i c i pat e. 5 

¶140 I n di scussi ng di squal i f i cat i on i n t he Uni t ed St at es 

Supr eme Cour t  we st ar t  by exami ni ng Jewel l  Ri dge Coal  Cor p.  v.  

                                                                                                                                                             
I n Ar onson v.  Br own,  14 F. 3d 1578,  1582 ( Fed.  Ci r .  1994) ,  

t he cour t  descr i bed r ecusal  pr act i ce i n f eder al  appel l at e cour t s  
as f ol l ows:  

[ A] ppel l at e cour t s have r evi ewed char ges t hat  a member  
of  t he same appel l at e cour t  shoul d have r ecused or  be 
di squal i f i ed i n a par t i cul ar  case.   Such r evi ews have 
been conduct ed i n a var i et y of  ways,  adapt i ng t he 
pr ocedur e t o t he c i r cumst ances.   I n Mai er  v.  Or r ,  758 
F. 2d 1578,  1583 ( Fed.  Ci r .  1985)  a panel  of  t he 
Feder al  Ci r cui t  t hat  di d not  i ncl ude t he chal l enged 
j udge deci ded whet her  t hat  j udge shoul d have r ecused 
i n t er ms of  [ 28 U. S. C. ]  § 455,  i n r esponse t o a 
par t y ' s mot i on made af t er  t he par t y r ecei ved an 
adver se deci s i on aut hor ed by t he chal l enged j udge.   I n 
Hepper l e v.  Johnst on,  590 F. 2d 609 ( 5t h Ci r .  1979)  t he 
cour t  consi der ed t he appel l ant ' s r equest  t hat  ei ght  
j udges who sat  on pr i or  appeal s be di squal i f i ed f or  
per sonal  bi as or  pr ej udi ce;  a t hr ee- j udge panel  of  
t hat  c i r cui t ,  one member  of  whi ch was one of  t he ei ght  
chal l enged j udges,  deci ded t he i ssue.   I n Scar r el l a v.  
Mi dwest  Feder al  Savi ngs & Loan,  536 F. 2d 1207,  1209 
( 8t h Ci r . ) ,  cer t .  deni ed,  429 U. S.  885,  97 S.  Ct .  237,  
50 L.  Ed.  2d 166 ( 1976) ,  a mot i on t hat  al l  t he j udges 
of  t he cour t  of  appeal s r ecuse t hemsel ves was deci ded 
by a t hr ee- j udge panel  of  t he cour t .   I n I n r e Char ge 
of  Judi c i al  Mi sconduct ,  691 F. 2d 923 ( 9t h Ci r .  1982)  a 
compl ai nt  al l egi ng mi sconduct  under  28 U. S. C.  
§ 372( c) ( 1)  was f i l ed agai nst  t hr ee j udges of  t he 
cour t  of  appeal s;  i t  was deci ded by a s i ngl e j udge of  
t hat  cour t ,  who was not  one of  t he accused j udges.  

5 See Case v.  Hof f man,  100 Wi s.  314,  72 N. W.  390,  r eh' g 
gr ant ed,  74 N. W.  220 ( 1898) ;  St at e v.  Am.  TV & Appl i ance of  
Madi son,  I nc. ,  151 Wi s.  2d 175,  443 N. W. 2d 662 ( 1989) ;  Ci t y of  
Edger t on v.  Gen.  Cas.  Co. ,  190 Wi s.  2d 510,  527  N. W. 2d 305 
( 1995) ;  Jackson v.  Benson,  249 Wi s.  2d 681,  639 N. W. 2d 545 
( 2002) ;  Donohoo v.  Act i on Wi s. ,  I nc. ,  2008 WI  110,  314 
Wi s.  2d 510,  754 N. W. 2d 480.  
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Local  No.  6167,  325 U. S.  897 ( 1945) ,  one of  t he ear l y not or i ous 

cases seeki ng di squal i f i cat i on of  a j ust i ce.   We begi n her e 

because t he case demonst r at es t hat  t he Cour t  does not  have a 

consi st ent  pr act i ce i n copi ng wi t h di squal i f i cat i on chal l enges,  

t hat  t he Cour t ' s  di squal i f i cat i on pr act i ces have been subj ect  t o 

cr i t i c i sm,  and t hat  t he Cour t  has r ef used t o hol d t hat  i t  l acks 

t he power  t o exc l ude t he par t i c i pat i on of  a j udi c i al  peer .   We 

exami ne t he Jewel l  Ri dge concur r ence at  l engt h because i t  i s  

of t en c i t ed by j udges i n r ecusal  cases,  as Just i ce Roggensack 

has,  wi t hout  any expl anat i on,  and wi t hout  any under st andi ng of  

i t s  hi st or i c cont ext  and meani ng as a concur r ence.   See J.  

Roggensack,  ¶220.  

¶141 I n a mot i on f or  a r ehear i ng i n Jewel l  Ri dge,  Just i ce 

Bl ack' s par t i c i pat i on i n t he case was chal l enged on t he gr ound 

t hat  one of  t he l i t i gant s was r epr esent ed by a l awyer  who had 

been Just i ce Bl ack' s per sonal  at t or ney and f or mer  l aw par t ner . 6  

The ent i r e Cour t ,  wi t h Just i ce Bl ack par t i c i pat i ng,  i ssued a 

docket  ent r y st at ement  as f ol l ows:   " Pet i t i on f or  r ehear i ng 

deni ed. " 7 

¶142 Just i ce Jackson,  j oi ned onl y by Just i ce Fr ankf ur t er ,  

f i l ed a f our - par agr aph concur r ence wi t hout  a c i t at i on t o any 

l egal  aut hor i t y,  obj ect i ng t o t he Cour t ' s  i ssui ng an or der  

                                                 
6 See,  e. g. ,  Denni s J.  Hut chi nson,  The Bl ack- Jackson Feud,  

1988 Sup.  Ct .  Rev.  203,  208.  

7 Jewel l  Ri dge Coal  Cor p.  v.  Local  No.  6167,  325 U. S.  897 
( 1945) .  
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deci di ng t he mot i on.   Just i ce Jackson concl uded t hat  Just i ce 

Bl ack al one shoul d r espond t o t he mot i on f or  di squal i f i cat i on.  

¶143 Just i ce Jackson obser ved t hat  t he " [ p] r act i ce of  t he 

Just i ces over  t he year s [ about  mot i ons t o di squal i f y]  has not  

been uni f or m,  and t he di ver si t y of  at t i t udes t o t he quest i on 

doubt l ess l eads t o some conf usi on as t o what  t he bar  may expect  

and as t o whet her  t he act i on i n any case i s a mat t er  of  

i ndi v i dual  or  col l ect i ve r esponsi bi l i t y . " 8  Just i ce Jackson al so 

opi ned t hat  t he compl ai nt  was " one t hat  cannot  pr oper l y be 

addr essed t o t he Cour t  as a whol e and f or  t hat  r eason I  concur  

i n denyi ng i t . " 9 

¶144 Seven member s of  t he Cour t  di sagr eed wi t h Just i ces 

Jackson and Fr ankf ur t er ;  t he seven t r eat ed t he di squal i f i cat i on 

mot i on as one addr essed t o t he Cour t ,  and t hey answer ed i t  f or  

t he Cour t .   I ndeed a maj or i t y r ef used t o adopt  an or der  pr oposed 

by Chi ef  Just i ce St one st at i ng t hat  t he Cour t  was " wi t hout  t he 

aut hor i t y"  t o r ul e on Just i ce Bl ack' s par t i c i pat i on. 10 

¶145 The l at e John P.  Fr ank,  i n what  r emai ns one of  t he 

semi nal  di sser t at i ons on j udi c i al  di squal i f i cat i on,  concl uded 

t hat  al t hough " Jackson' s v i ews on t he subj ect  ar e not  at  al l  

poi nt s c l ear ,  hi s st at ement  shows an enor mous di f f er ence of  

                                                 
8 Jewel l  Ri dge,  325 U. S.  897,  897 ( 1945)  ( Jackson,  J. ,  

concur r i ng) .  

9 Jewel l  Ri dge,  325 U. S.  897,  897 ( Jackson,  J. ,  concur r i ng) .  

10 See Wi l l i am H.  Rehnqui st ,  The Supr eme Cour t :  How I t  Was,  
How I t  I s 65- 67 ( 1987) .  
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opi ni on i n t he Supr eme Cour t  on t he subj ect  of  di squal i f i cat i on 

of  i t s  member s. " 11 

¶146 Just i ce Bl ack' s par t i c i pat i on i n Jewel l  Ri dge and 

Just i ce Jackson' s concur r ence have gener at ed subst ant i al  

comment ar y,  and t he case i s best  under st ood i n i t s hi st or i cal  

cont ext .   The Jewel l  Ri dge concur r ence was aut hor ed ami dst  a 

shar p r i val r y among member s of  t he Cour t  over  bot h j udi c i al  

pr i nci pl es and t he quest i on of  who mi ght  be appoi nt ed t he next  

Chi ef  Just i ce. 12  As a gener al i zat i on,  " t he Cour t  of  t he 1941- 54 

er a f eat ur ed human r at her  t han i nst i t ut i onal  di mensi ons of  

j udgi ng .  .  .  i n cont r ast  t o t he Cour t  of  t oday. " 13  Mor e 

par t i cul ar l y,  Just i ces Jackson and Bl ack had a per sonal  and 

                                                 
11 John P.  Fr ank,  Di squal i f i cat i on of  Judges,  56 Yal e L. J.  

605,  605- 06 ( 1947) .   Pr of essor  Fr ank was f i r st  a l aw cl er k t o 
Just i ce Bl ack and l at er  a sympat het i c bi ogr apher  of  Just i ce 
Bl ack.   See Denni s J.  Hut chi nson,  The Bl ack- Jackson Feud,  1988 
Sup.  Ct .  Rev.  203,  223.  

12 See gener al l y Denni s J.  Hut chi nson,  The Bl ack- Jackson 
Feud,  1988 Sup.  Ct .  Rev.  203,  204- 07.   Li ke sever al  of  Pr esi dent  
Fr ankl i n D.  Roosevel t ' s   appoi nt ees t o t he Uni t ed St at es Supr eme 
Cour t ,  Just i ces Bl ack and Jackson wer e appoi nt ed t o t he Cour t  
f r om hi gh pol i t i cal  of f i ces,  wi t hout  pr i or  j udi c i al  exper i ence,  
and bot h had ambi t i ons of  becomi ng Chi ef  Just i ce,  i f  not  
Pr esi dent .   See Hut chi nson at  207;  Wi l l i am Domnar ski ,  The Gr eat  
Just i ces,  1941- 54:  Bl ack,  Dougl as,  Fr ankf ur t er  & Jackson i n 
Chamber s 2- 4,  22- 23,  101 ( 2006) .  

13 Wi l l i am Domnar ski ,  The Gr eat  Just i ces,  1941- 54:  Bl ack,  
Dougl as,  Fr ankf ur t er  & Jackson i n Chamber s 166 ( 2006) .  
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j ur i spr udent i al  r i val r y t hat  one cont empor ar y j our nal i st  

char act er i zed as a " bl ood f eud. " 14   

¶147 Just i ce Jackson' s concur r ence was wi del y under st ood 

t hen ( and now)  t o have been aut hor ed pr i mar i l y as a publ i c 

cr i t i c i sm of  Just i ce Bl ack' s par t i c i pat i on i n t he case,  r at her  

t han as a f i nel y r easoned l egal  ar gument . 15  Fur t her mor e,  Jewel l  

Ri dge was deci ded when no f eder al  di squal i f i cat i on st at ut e 

                                                 
14 Denni s J.  Hut chi nson,  The Bl ack- Jackson Feud,  1988 Sup.  

Ct .  Rev.  203,  216 ( c i t i ng,  i nt er  al i a,  Dor i s Fl eeson,  Supr eme 
Cour t  Feud:  I nsi de St or y of  Jackson- Bl ack Bat t l e Lai d Bef or e a 
Har assed Pr esi dent ,  Washi ngt on Eveni ng St ar ,  May 16,  1946,  at  
15) .   Just i ce Wi l l i am Dougl as,  anot her  ambi t i ous r i val  of  
Jackson' s,  l at er  r ecount ed t hat  " i t  was ver y evi dent  .  .  .  t hat  
Bob Jackson t hor oughl y di s l i ked Hugo Bl ack and was out  t o 
dest r oy hi m.   I  mean dest r oy hi m i n t he sense of  di scr edi t i ng 
hi m. "   See Wi l l i am Domnar ski ,  The Gr eat  Just i ces,  1941- 54:  
Bl ack,  Dougl as,  Fr ankf ur t er  & Jackson i n Chamber s 40- 41 ( 2006) .  

15 See John P.  Fr ank,  Di squal i f i cat i on of  Judges,  56 Yal e L.  
J.  605,  605- 06,  607 n. 5 ( 1947)  ( summar i z i ng cont empor aneous 
edi t or i al s) ;  Denni s J.  Hut chi nson,  The Bl ack- Jackson Feud,  1988 
Sup.  Ct .  Rev.  203,  208 ( 1988) .  

The year  af t er  Jewel l  Ri dge,  when Pr esi dent  Tr uman named 
t hen- Tr easur y Secr et ar y Vi nson as t he next  Chi ef  Just i ce,  and 
wi t h publ i c r umor s t hat  Just i ce Bl ack had t hr eat ened t o r esi gn 
i f  Just i ce Jackson got  t he cent er  seat  ( and vi ce ver sa) ,  Just i ce 
Jackson sent  a t hen- scandal ous publ i c cabl e t o Congr ess whi l e 
st i l l  ser vi ng as l ead pr osecut or  i n t he Nur embur g t r i al  of  Nazi  
war  cr i mi nal s.   Just i ce Jackson openl y cr i t i c i zed t he handl i ng 
of  t he conf l i c t  of  i nt er est  he per cei ved i n Jewel l  Ri dge and 
war ned t hat  " i f  i t  i s  ever  r epeat ed whi l e I  am on t he bench I  
wi l l  make my Jewel l  Ri dge opi ni on l ook l i ke a l et t er  of  
r ecommendat i on by compar i son. "   Denni s J.  Hut chi nson,  The Bl ack-
Jackson Feud,  1988 Sup.  Ct .  Rev.  203,  220- 21.  

Whi l e Jewel l  Ri dge has r ecei ved i nt ense scr ut i ny as an 
hi st or i cal  i nci dent ,  t he case i s not  c i t ed i n r ef er ence t o 
r ecusal  i n Eugene Gr essman et  al . ,  Supr eme Cour t  Pr act i ce ( 9t h 
ed.  2007) ,  a l eadi ng t r eat i se on Supr eme Cour t  pr act i ce, .  
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appl i ed t o Supr eme Cour t  Just i ces. 16  Today,  28 U. S. C.  § 455,  as 

amended i n 1974,  set s out  obj ect i ve st andar ds and gr ounds f or  

di squal i f i cat i on,  and t hey appl y t o Just i ces of  t he Cour t . 17   

                                                 
16 See Lai r d v.  Tat um,  409 U. S.  824,  830 ( 1972)  ( Rehnqui st ,  

J. ) .  

17 Bef or e 1974,  28 U. S. C.  § 455( a)  r equi r ed " any j ust i ce or  
j udge .  .  .  t o di squal i f y hi msel f  i n any case i n whi ch he has a 
subst ant i al  i nt er est ,  has been of  counsel ,  i s  or  has been a 
mat er i al  wi t ness,  or  i s so r el at ed t o any par t y or  hi s at t or ney 
as t o r ender  i t  i mpr oper ,  i n hi s  opi ni on,  f or  hi m t o s i t  on t he 
t r i al ,  appeal ,  or  pr oceedi ng t her ei n. "   Thi s sect i on was amended 
i n 1974 t o omi t  t he phr ase " i n hi s opi ni on, "  i n or der  t o 
el i mi nat e t he subj ect i ve st andar d and t o adopt  an obj ect i ve 
st andar d.   See H. R.  Rep.  No.  93- 1453 ( S.  Rep.  No.  93- 419) ,  93d 
Cong. ,  2d Sess.  5 ( 1974) .  

The cur r ent  ver si on of  28 U. S. C.  § 455( a)  pr ovi des t hat  a 
j udge " shal l  di squal i f y hi msel f  i n any pr oceedi ng i n whi ch hi s 
i mpar t i al i t y  mi ght  r easonabl y be quest i oned. "  

The pur pose of  t he 1974 amendment  was expl ai ned i n Rober t s 
v.  Bai l ar ,  625 F. 2d 125,  129 ( 6t h Ci r .  1980) ,  as set t i ng f or t h 
an obj ect i ve st andar d so t hat  a j udge' s subj ect i ve deci s i on 
r egar di ng hi s or  her  i mpar t i al i t y  was no l onger  det er mi nat i ve of  
di squal i f i cat i on under  § 455.   See al so Li t eky v.  Uni t ed St at es,  
510 U. S.  540,  546- 48 ( 1994)  ( " The 1974 r evi s i on made massi ve 
changes .  .  .  .  Subsect i on ( a)  .  .  .  was an ent i r el y new 
' cat chal l '  r ecusal  pr ovi s i on,  cover i ng bot h ' i nt er est  or  
r el at i onshi p'  and ' bi as or  pr ej udi ce'  gr ounds .  .  .  al l  t o be 
eval uat ed on an obj ect i ve basi s,  so t hat  what  mat t er s i s not  t he 
r eal i t y of  bi as or  pr ej udi ce but  i t s appear ance"  ( emphasi s i n 
or i gi nal ) . ) .  

Anot her  ef f ect  of  t he 1974 amendment s t o 28 U. S. C.  § 455 
was t o chal l enge t he t r adi t i onal  " dut y t o s i t "  r at i onal e f or  
r esol v i ng c l ose quest i ons of  di squal i f i cat i on i n f avor  of  
s i t t i ng on a case.   See Ri char d E.  Fl amm,  Judi c i al  
Di squal i f i cat i on § 20. 8 at  605 ( 2007)  ( t he dut y t o s i t  r ul e was 
di spl aced) ;  Jef f r ey W.  St empel ,  Chi ef  Wi l l i ams'  Ghost :  The 
Pr obl emat i c Per si st ence of  t he Dut y t o Si t ,  57 Buf f .  L.  Rev.  
813,  865 ( 2009)  ( t he l egi s l at i ve i nt ent  was t o abol i sh t he dut y 
t o s i t  r ul e) .  
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¶148 I n sum,  Just i ce Jackson' s concur r ence i s j ust  t hat ——a 

concur r ence,  not  an opi ni on of  t he Cour t .   Just i ce Jackson' s 

concur r ence was not  adopt ed by t he Cour t  i n Jewel l  Ri dge and has  

not  been expr essl y adopt ed t her eaf t er .  

¶149 Despi t e Just i ce Jackson' s Jewel l  Ri dge concur r ence,  

t he r ul es of  t he Uni t ed St at es Supr eme Cour t  t r eat  mot i ons f or  

r ecusal  t he same as any ot her  mot i on.   Mot i ons f or  r ecusal ,  l i ke 

al l  mot i ons,  ar e addr essed t o t he ent i r e Cour t . 18  

¶150 The Cour t  has not  been consi st ent  i n handl i ng mot i ons 

addr essed t o t he Cour t  f or  r ecusal  of  a j ust i ce.   Somet i mes t he 

                                                 
18 See S.  Ct .  Rul e 21.  

These mot i ons ar e i n cont r ast  t o t he mor e l i mi t ed and 
speci f i c  cat egor y of  Appl i cat i ons t o Speci f i c  Just i ces,  gover ned 
by S.  Ct .  Rul e 22.   See Eugene Gr essman et  al . ,  Supr eme Cour t  
Pr act i ce § 16. 1,  833- 35 ( 9t h ed.  2007) .  

Somet i mes a par t y may use a l ess f or mal  met hod t han a 
mot i on,  such as a l et t er  t o t he c l er k ' s of f i ce,  t o suggest  
r ecusal  t o an i ndi v i dual  j ust i ce.   See,  e. g. ,  Debr a Lyn Basset t ,  
Judi c i al  Di squal i f i cat i on i n t he Feder al  Appel l at e Cour t s,  87 
I owa L.  Rev.  1213,  1215- 16 ( descr i bi ng t he r ecusal  of  t hr ee 
j ust i ces f r om consi der i ng t he r equest  f or  a st ay of  t he 
execut i on of  Napol eon Beazl ey i n 2001) .  

I n some ci r cumst ances a j ust i ce,  wi t hout  a r ecusal  mot i on,  
vol unt ar i l y  r ecuses hi msel f  or  her sel f .   See,  e. g. ,  Pf i zer ,  I nc.  
v.  Abdul l ahi ,  No.  09- 34,  130 S. Ct .  534,  2009 WL 3517904 ( Nov.  2,  
2009)  ( " The Chi ef  Just i ce and Just i ce Sot omayor  t ook no par t  i n 
t he consi der at i on or  deci s i on of  t hi s pet i t i on. " ) .  

Ot her  t i mes a j ust i ce,  wi t hout  a r ecusal  mot i on,  may 
expl ai n hi s deci s i on not  t o r ecuse.   See Mi cr osof t  Cor p.  v.  
Uni t ed St at es,  530 U. S.  1301- 03 ( Just i ce Rehnqui st ' s  st at ement  
expl ai ni ng hi s deci s i on not  t o di squal i f y hi msel f  when hi s son 
was a par t ner  i n a l aw f i r m r epr esent i ng a par t y,  Mi cr osof t ,  on 
ot her  r el at ed mat t er s) ;  Publ i c Ut i l i t i es Comm' n v.  Pol l ak,  343 
U. S.  451,  466- 67 ( 1952)  ( Fr ankf ur t er ,  J. ,  r ecusi ng hi msel f  
wi t hout  mot i on because of  hi s st r ong f eel i ngs about  t he i ssue i n 
t he case) .  
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Cour t  has a docket  ent r y st at ement  s i mpl y denyi ng t he mot i on 

seeki ng r ecusal  of  a j ust i ce,  wi t h t he chal l enged j ust i ce 

appar ent l y par t i c i pat i ng i n t he deni al . 19 

¶151 Ot her  t i mes t he Cour t  has a docket  ent r y st at ement  

mer el y st at i ng a deni al  of  t he mot i on by t he chal l enged j ust i ce,  

wi t h or  wi t hout  an expl anat i on or  st at ement  by t he chal l enged 

j ust i ce. 20 

¶152 A di f f er ent  docket  ent r y st at ement  was used i n Cheney 

v.  Uni t ed St at es Di st r i ct  Cour t  f or  t he Di st r i ct  of  Col umbi a,  

541 U. S.  913 ( 2004) .   The f i r st  docket  ent r y st at ement  r ef er r ed 

t he mot i on addr essed t o t he Cour t  r equest i ng Just i ce Scal i a' s 

r ecusal  t o Just i ce Scal i a. 21  Thi s seems t o make cl ear  t hat  t he 

cour t  as a whol e t ook j ur i sdi ct i on over  t he mot i on i n t he f i r st  

i nst ance.   Just i ce Scal i a t hen i ndi v i dual l y deni ed t he mot i on,  

                                                 
19 See,  e. g. ,  Er nest  v.  U. S.  At t or ney f or  t he S.  Di st .  of  

Al abama,  474 U. S.  1016,  ( 1985)  ( J.  Powel l ) ;  Ker pel man v.  
At t or ney Gr i evance Comm' n of  Mar yl and,  450 U. S.  970 ( 1981)  ( C. J.  
Bur ger ) ;  Ser zysko v.  Chase Manhat t an Bank,  409 U. S.  1029 ( 1972)  
( J.  Powel l  & J.  Rehnqui st ) .   

Because t he Cour t ' s  deni al  of  t he mot i on t o r ecuse of f er s 
no expl anat i on and does not  show t he r easoni ng of  t he j ust i ces 
i n deci di ng t he r ecusal  mot i on,  t he assumpt i on i s t hat  t he 
i ndi v i dual  j ust i ce' s deci s i on has not  been subj ect  t o cour t  
r evi ew.   The f ai l ur e of  t he Cour t  t o r evi ew an i ndi v i dual  
j ust i ce' s deci s i on on r ecusal  mot i ons has been cr i t i c i zed i n t he 
l egal  l i t er at ur e.  

20 See,  e. g. ,  Hanr ahan v.  Hampt on,  446 U. S.  1301 ( 1980)  ( J.  
Rehnqui st ) ;  Lai r d v.  Tat um,  409 U. S.  901 ( 1972)  ( J.  Rehnqui st ) ;  
Gr avel  v.  Uni t ed St at es,  409 U. S.  902 ( 1972)  ( J.  Rehnqui st ) ;  Guy 
v.  Uni t ed St at es,  409 U. S.  896 ( 1972)  ( J.  Bl ackmum & J.  
Rehnqui st ) .  

21 Cheney v.  U. S.  Di st .  Cour t  f or  t he Di st .  of  Col umbi a,  540 
U. S.  1217 ( 2004) .  
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publ i shi ng a memor andum opi ni on. 22  No cour t  or der  was i ssued by 

t he Cour t  denyi ng t he mot i on.  

¶153 Just i ce Rehnqui st  wr ot e i n 1972 t hat  " under  t he 

exi st i ng pr act i ce of  t he Cour t  di squal i f i cat i on has been a 

mat t er  of  i ndi v i dual  deci s i on .  .  .  . " 23  Lat er ,  i n Hanr ahan,  

Just i ce Rehnqui st  wr ot e:   " Si nce gener al l y t he Cour t  as an 

i nst i t ut i on l eaves such mot i ons [ of  r ecusal ] ,  even t hough t hey 

be addr essed t o i t ,  t o t he deci s i on of  t he i ndi v i dual  Just i ces 

t o whom t hey r ef er ,  .  .  .  I  shal l  t r eat  t he mot i on as addr essed 

t o me i ndi v i dual l y. " 24 

¶154 I n t he Cheney case,  t he Cour t ' s  docket  ent r y st at ement  

r ef er r i ng t he r ecusal  mot i on t o Just i ce Scal i a s i mpl y st at ed:   

" I n accor dance wi t h i t s hi st or i c  pr act i ce,  t he Cour t  r ef er s t he 

mot i on t o r ecuse i n t hi s case t o Just i ce Scal i a. " 25 

¶155 The oper at i ve wor ds ar e " pr act i ce, "  " gener al l y, "  and 

" hi st or i c pr act i ce. "   St at i ng t hat  t he " hi st or i c pr act i ce"  and 

" pr act i ce"  of  t he Cour t  l eave di squal i f i cat i on t o t he i ndi v i dual  

                                                 
22 Cheney v.  U. S.  Di st .  Cour t  f or  t he Di st .  of  Col umbi a,  541 

U. S.  913 ( 2004)  ( Scal i a,  J. ) .  

23 Lai r d v.  Tat um,  409 U. S.  824,  833 ( 1972)  ( emphasi s 
added) .  

24 Hanr ahan v.  Hampt on,  446 U. S.  1301,  1301 ( 1980)  ( emphasi s 
added) .  

25 Cheney v.  U. S.  Di st .  Cour t  f or  t he Di st .  of  Col umbi a,  540 
U. S.  1217,  1217 ( 2004)  ( emphasi s added) .   I ndeed t he movant  i n 
t he Cheney case asked t he Cour t  as a whol e t o addr ess t he 
mot i on.   See Amanda Fr ost ,  Keepi ng Up Appear ances:  A Pr ocess-
Or i ent ed Appr oach t o Judi c i al  Recusal ,  53 U.  Kan.  L.  Rev.  531,  
575 ( 2005)  ( document i ng publ i c s t at ement s of  t he Si er r a Cl ub at  
t he t i me t he mot i on was f i l ed) .  
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j ust i ce i s not  t he same t hi ng as st at i ng t hat  t he Cour t  does not  

have t he power  or  j ur i sdi ct i on t o det er mi ne or  r evi ew an 

i ndi v i dual  j ust i ce' s al l eged di squal i f i cat i on.   To t hose who 

wr i t e and r ead opi ni ons car ef ul l y,  t he wor d " gener al l y"  l eaves 

open t he possi bi l i t y  of  a di f f er ent  pr act i ce or  r esul t  at  a 

l at er  dat e or  i n a di f f er ent  c i r cumst ance.   As one comment at or  

descr i bi ng t he pr act i ce at  t he Uni t ed St at es Supr eme Cour t  

phr ased i t ,  " [ A] l t hough t he st andar d f or  r ecusal  has r ecei ved 

si gni f i cant  j udi c i al  at t ent i on,  t he act ual  pr ocedur e by whi ch 

t he deci s i on i s made i s t r ul y a cr eat ur e of  t r adi t i on. " 26 

¶156 Fi nal l y,  t he docket  r ecor ds of  t he Cour t  and t he 

" hi st or i c pr act i ce"  of  t he Cour t  do not  t el l  t he compl et e st or y 

about  how t he Cour t  t r eat s r ecusal  of  j ust i ces as a col l ect i ve 

deci s i on.  

¶157 The Just i ces benef i t  f r om del i ber at e consul t at i on wi t h 

t hei r  col l eagues about  di squal i f i cat i on.   Just i ce Rut h Bader  

Gi nsbur g has st at ed t hat  " [ i ] n t he end [ r ecusal ]  i s  a deci s i on 

t he i ndi v i dual  Just i ce makes,  but  al ways wi t h consul t at i on among 

t he r est  of  us. " 27 

¶158 Common j udgment  about  r ecusal  i s  not  onl y used on an 

ad hoc basi s but  i s al so used t o memor i al i ze r ecusal  pol i c i es i n 

ant i c i pat i on of  r ecur r i ng s i t uat i ons.   I n 1993,  seven si t t i ng 

j ust i ces publ i c l y i ssued a " St at ement  of  Recusal  Pol i cy"  

                                                 
26 R.  Mat t hew Pear son,  Not e,  Duck Duck Recuse?  For ei gn 

Common Law Gui dance & I mpr ov i ng Recusal  of  Supr eme Cour t  
Just i ces,  62 Wash.  & Lee L.  Rev.  1799,  1813- 14 ( 2005) .  

27 An Open Di scussi on wi t h Just i ce Rut h Bader  Gi nsbur g,  36 
Conn.  L.  Rev.  1033,  1039 ( 2004)  ( emphasi s added) ) .  
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r el at i ng t o r el at i ves who pr act i ce l aw and whose l aw f i r ms may 

appear  bef or e t he Cour t . 28  Chi ef  Just i ce Rober t s,  who t ook hi s 

seat  on Sept ember  29,  2005,  adopt ed t hi s wr i t t en pol i cy on 

Sept ember  30,  2005. 29  

¶159 A compar abl e r ecogni t i on of  t he Cour t ' s  col l ect i ve 

r esponsi bi l i t y  was al so i nvoked when Just i ce Thur good Mar shal l  

sent  hi s Oct ober  4,  1984,  memor andum t o t he ot her  Just i ces,  

" descr i bi ng a new pol i cy on r ecusal s he pr oposed t o adopt  i n 

cases i nvol v i ng t he NAACP. " 30  Just i ce Mar shal l  r ecei ved " cr i sp 

bl essi ngs"  i n wr i t i ng f r om al l  ei ght  ot her  Just i ces. 31 

¶160 These act i ons evi dence a c l ear  and sensi bl e 

wi l l i ngness on t he par t  of  t he Just i ces t o exer ci se t hei r  

col l ect i ve super vi sor y power  over  bot h t he possi bi l i t y  of  act ual  

bi as and t he appear ance of  f ai r ness at  t he Cour t .  

¶161 An even cl ear er  exer ci se of  t he Cour t ' s  i nher ent  

i nst i t ut i onal  r esponsi bi l i t y  t o pr ovi de a qual i f i ed gr oup of  

j ust i ces was evi denced on Oct ober  17,  1975,  when ei ght  of  t he 

                                                 
28 See Ri char d E.  Fl amm,  Judi c i al  Di squal i f i cat i on,  Appendi x 

D at  1101 ( 2007)  ( r epr oduci ng t he pol i cy as i ssued by pr ess 
r el ease) .   See al so Gi nsbur g,  36 Conn.  L.  Rev.  at  1039 
( descr i bi ng t he shar ed pol i cy as a " wr i t t en agr eement ——anyone 
can r ead i t " ) .  

29 See Ross E.  Davi es,  The Rel uct ant  Recusant s:  Two Par abl es 
of  Supr eme Judi c i al  Di squal i f i cat i on,  10 Gr een Bag 2d 79,  91- 92 
( 2006) .   Just i ce Al i t o has al so agr eed t o t hi s exi st i ng pol i cy.  

30 See Ross E.  Davi es,  The Rel uct ant  Recusant s:  Two Par abl es 
of  Supr eme Judi c i al  Di squal i f i cat i on,  10 Gr een Bag 2d 79,  81- 82 
( 2006) .  

31 See Ross E.  Davi es,  The Rel uct ant  Recusant s:  Two Par abl es 
of  Supr eme Judi c i al  Di squal i f i cat i on,  10 Gr een Bag 2d 79,  81- 82 
( 2006) .  
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cour t ' s  ni ne member s met  and vot ed ( 7 t o 1,  wi t h Just i ce Whi t e 

i n opposi t i on) ,  t o ef f ect i vel y st r i p t he vot i ng and wr i t i ng 

power  of  Associ at e Just i ce Wi l l i am O.  Dougl as. 32  Speci f i cal l y,  

t he ot her  j ust i ces agr eed t hat  Just i ce Dougl as woul d not  be 

assi gned t o wr i t e any opi ni ons and t hat  t he cour t  woul d not  

mandat e any 5- 4 deci s i ons i n whi ch Just i ce Dougl as was i n t he 

maj or i t y. 33  Just i ce Dougl as had suf f er ed a ser i ous st r oke and 

" [ h] i s di st ur bi ngl y uneven behavi or  i nsi de t he Cour t  and i n 

publ i c showed t hat  he was not  wel l  enough t o ser ve as a j udge. " 34 

¶162 I n ot her  wor ds,  " when Dougl as f ai l ed t o r ecuse 

hi msel f  .  .  .  t he r est  of  t he Cour t  t ook over  and made t he 

deci s i on f or  hi m. " 35  The met hod and r easons f or  such act i on ar e 

di f f er ent  t han t he pr esent  case,  but  t he i nvocat i on of  t he 

                                                 
32 See Ross E.  Davi es,  The Rel uct ant  Recusant s:  Two Par abl es 

of  Supr eme Judi c i al  Di squal i f i cat i on,  10 Gr een Bag 2d 79,  88- 89 
( 2006)  ( c i t i ng Just i ce Byr on Whi t e,  Let t er  of  Oct .  20,  1975,  
r epr i nt ed i n Denni s J.  Hut chi nson,  The Man Who Once Was Whi zzer  
Whi t e 463- 65 ( 1998) ) .  

33 See Ross E.  Davi es,  The Rel uct ant  Recusant s:  Two Par abl es 
of  Supr eme Judi c i al  Di squal i f i cat i on,  10 Gr een Bag 2d 79,  88- 89 
( 2006)  ( c i t i ng Just i ce Byr on Whi t e,  Let t er  of  Oct .  20,  1975,  
r epr i nt ed i n Denni s J.  Hut chi nson,  The Man Who Once Was Whi zzer  
Whi t e 463- 65 ( 1998) ) .  

34 Ross E.  Davi es,  The Rel uct ant  Recusant s:  Two Par abl es of  
Supr eme Judi c i al  Di squal i f i cat i on,  10 Gr een Bag 2d 79,  88 ( 2006)  
( c i t i ng Davi d J.  Gar r ow,  Ment al  Decr epi t ude on t he U. S.  Supr eme 
Cour t ,  67 U.  Chi .  L.  Rev.  995,  1052- 56 ( 2000) ) .  

35 Ross E.  Davi es,  The Rel uct ant  Recusant s:  Two Par abl es of  
Supr eme Judi c i al  Di squal i f i cat i on,  10 Gr een Bag 2d 79,  89 
( 2006) .   For  anot her  exampl e of  t he j ust i ces j oi ni ng t o f or ce 
t he r emoval  of  an i ncapaci t at ed j ust i ce i n 1924- 25,  namel y 
Just i ce Joseph McKenna,  see Davi d J.  Gar r ow,  Ment al  Decr epi t ude 
on t he U. S.  Supr eme Cour t ,  67 U.  Chi .  L.  Rev.  995,  1015- 16 
( 2000) .  
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Cour t ' s i nst i t ut i onal  power  over  i t s i ndi v i dual  member s i s 

c l ear .  

¶163 The concl usi on t o be dr awn f r om t he di squal i f i cat i on 

pr act i ce of  t he Uni t ed St at es Supr eme Cour t  i s  t hat  t he publ i c 

pr act i ce has not  been consi st ent .   Just i ces appar ent l y 

i nf or mal l y conf er  and agr ee on di squal i f i cat i on pr act i ces.   Most  

i mpor t ant l y,  t he Cour t  has never  deni ed i t s power  t o deci de t he 

di squal i f i cat i on of  one of  i t s  member s or  i t s obl i gat i on t o 

pr ovi de a l egal l y qual i f i ed f or um t o al l  l i t i gant s.   I ndeed t he 

Cour t  has exer ci sed i t s power  t o di squal i f y one of  i t s  own 

member s,  Just i ce Wi l l i am O.  Dougl as,  and f or ced t he r et i r ement  

of  anot her ,  Just i ce Joseph McKenna.  

¶164 What  i s c l ear  f r om exami ni ng t he di squal i f i cat i on 

pr act i ce of  t he Uni t ed St at es Supr eme Cour t  i s  t hat  i t  gener al l y 

has not  r evi ewed t he i ndi v i dual  deci s i on of  a Just i ce i n 

r esponse t o a r ecusal  mot i on,  but  has not  ceded i t s power  t o 

di squal i f y one of  i t s  own member s. 36  

¶165 Thus t he pr act i ce of  t he Uni t ed St at es Supr eme Cour t  

i s  ver y di f f er ent  f r om t he pr act i ce of  t he Wi sconsi n Supr eme  

Cour t .   The Wi sconsi n Supr eme Cour t  has r epeat edl y r evi ewed an 

i ndi v i dual  j ust i ce' s deci s i on t o par t i c i pat e i n a case.   See 

¶¶39- 45.   The pr act i ce i n t hi s st at e has been t o exer ci se,  

r at her  t han t o r eser ve,  our  j ur i sdi ct i on t o deci de t he mer i t s of  

a j ust i ce' s r esponse t o a di squal i f i cat i on mot i on,  " i n t he 

                                                 
36 The Uni t ed St at es Supr eme Cour t  has,  however ,  r evi ewed 

t he deci s i ons of  st at e cour t  j udges t o par t i c i pat e i n cases and 
has hel d t hat  a f ai l ur e t o r ecuse may const i t ut e a v i ol at i on of  
due pr ocess.   See Caper t on and cases ci t ed t her ei n.  
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def ense of  [ t he cour t ' s ]  own l egi t i macy and of  i t s  

i nt egr i t y .  .  .  . " 37 

¶166 Numer ous pr oposal s have been f l oat ed t o change t he 

di squal i f i cat i on pr act i ce at  t he Uni t ed St at es Supr eme Cour t .   

No one has suggest ed t hat  t he Cour t  l acks t he power  t o change 

i t s di squal i f i cat i on pr act i ce t o pr ovi de f or  Cour t  r evi ew of  an 

i ndi v i dual  j ust i ce' s deci s i on not  t o r ecuse hi msel f  or  her sel f .  

*  *  *  *  
APPENDI X C.   The Recusal  Pr act i ce of  Our  Si st er  St at e 

Supr eme Cour t s I s I nst r uct i ve 

¶167 Thi s year ' s deci s i on i n Caper t on has spur r ed 

i ncr easi ng comment ar y and a cer t ai n amount  of  hand- wr i ngi ng 

among l awyer s and j udges.   Wi t h good r eason.   One need not  

under st and t he f ur t hest  i mpl i cat i ons of  t he deci s i on t o know 

t hat  t hese i mpl i cat i ons wi l l  be s i gni f i cant .    

¶168 Di ssent i ng f r om t he deci s i on,  Chi ef  Just i ce Rober t s 

obser ved t hat  " Judges and l i t i gant s wi l l  sur el y encount er  

ot her [ ]  [ uncer t ai nt i es]  when t hey ar e f or ced t o .  .  .  appl y t he 

maj or i t y ' s deci s i on i n di f f er ent  c i r cumst ances. "   129 S.  Ct .  at  

2272 ( Rober t s,  C. J. ,  di ssent i ng) .   Just i ce Scal i a pr ocl ai med:  

" [ T] he pr i nci pal  consequence of  t oday' s deci s i on i s t o cr eat e 

vast  uncer t ai nt y wi t h r espect  t o a poi nt  of  l aw t hat  can be 

r ai sed i n al l  l i t i gat ed cases i n ( at  l east )  t hose 39 St at es t hat  

el ect  t hei r  j udges. "   129 S.  Ct .  at  2274 ( Scal i a,  J. ,  

di ssent i ng) .  

                                                 
37 Ci t y of  Edger t on v.  Gen.  Cas.  Co.  of  Wi s. ,  190 

Wi s.  2d 510,  513,  527 N. W. 2d 305 ( 1995) .  
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¶169 An out pour i ng of  l i t er at ur e and comment ar y di scussi ng 

a " post - Caper t on"  l andscape has al r eady begun. 38  St at e cour t s,  

and most  i mmedi at el y our  own,  ar e on t he f r ont  l i nes of  

r esol v i ng t he boi l i ng and at  t i mes cont ent i ous uncer t ai nt y.  

¶170 I n addr essi ng " wher e we go f r om her e, "  under st andi ng 

t he cur r ent  r ecusal  pr act i ces of  st at e supr eme cour t s and 

assessi ng " how we got  her e"  wi l l  be i nval uabl e.   We have 

t her ef or e l ooked ar ound t he count r y at  t he hi st or y and pr act i ce 

                                                 
38 See,  e. g. ,  Comment s:  Caper t on v .  A. T.  Massey Coal  Co. :  

Due Pr ocess Li mi t at i ons on t he Appear ance of  Judi c i al  Bi as,  123 
Har v.  L.  Rev.  73 et  seq.  ( 2009) ;  Pamel a S.  Kar l an,  El ect i ng 
Judges,  Judgi ng El ect i ons,  and t he Lessons of  Caper t on,  123 
Har v.  L.  Rev.  80 ( 2009) ;  Lawr ence Lessi g,  What  Ever ybody Knows 
and Too Few Accept ,  123 Har v.  L.  Rev.  104 ( 1990) ;  Penny J.  
Whi t e,  Rel i nqui shed Responsi bi l i t i es,  123 Har v.  L.  Rev.  120 
( 2009) ;  Ter r i  R.  Day,  Buyi ng Just i ce:  Caper t on v.  A. T.  Massey:  
Campai gn Dol l ar s,  Mandat or y Recusal  and Due Pr ocess,  28 Mi ss.  C.  
L.  Rev.  359,  363 ( 2008- 09) ;  John Gi beaut ,  Caper t on caper s:  
cour t ' s  r ecusal  r ul i ng spar ks st at es t o mul l  j udi c i al  
cont r i but i on l aws,  A. B. A.  J. ,  Aug.  2009,  at  21;  James L.  Gi bson 
& Gr egor y A.  Cal dei r a,  Campai gn Suppor t ,  Conf l i c t s of  I nt er est ,  
and Judi c i al  I mpar t i al i t y :  Can t he Legi t i macy of  Cour t s Be 
Rescued by Recusal s?,  CELS 2009 4t h Annual  Conf er ence on 
Empi r i cal  Legal  St udi es Paper ,  avai l abl e at  SSRN:  
ht t p: / / ssr n. com/ abst r act =1428723;  St ephen M.  Hoer st i ng & Br adl ey 
A.  Smi t h,  Speech and El ect i ons:  The Caper t on Caper  and t he 
Kennedy Conundr um,  2008- 09 Cat o Sup.  Ct .  Rev.  319;  Kevi n C.  
Newsom & Mar c James Ayer s,   A br ave new wor l d of  j udi c i al  
r ecusal ? The Uni t ed St at es Supr eme Cour t  ent er s t he f r ay,  70 The 
Al abama Lawyer  5 ( 2009) ;  Judi c i al  Di squal i f i cat i on Af t er  
Caper t on,  Judi cat ur e,  Jul y- Aug.  2009,  at  4;  St at ement  of  H.  
Thomas Wel l s Jr . ,  Pr esi dent ,  Amer i can Bar  Associ at i on Re:  Rul i ng 
of  The Supr eme Cour t  of  The Uni t ed St at es i n Caper t on Et  Al .  v.  
A. T.  Massey Coal  Co. ,  I nc. ,  Et  Al . ,  June 8,  2009,  avai l abl e at  
ht t p: / / www. abanet . or g/ abanet / medi a/ st at ement / st at ement . cf m?r el ea
sei d=671 ( l ast  v i s i t ed Jan.  5,  2010)  ( " [ T] he st andar ds l ai d out  
by t he cour t  must  not  be vi ewed as t he f i nal  wor d on t hi s 
i ssue. " ) .  
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of  r ecusal  deci s i ons,  par t i cul ar l y i n t he ot her  st at es'  cour t s  

of  l ast  r esor t .  

¶171 Thr ee cor e obser vat i ons:  

1.  Caper t on r ai ses pr obl ems t hat  most  st at e hi gh 
cour t s have not  yet  begun t o addr ess.   One r ecent  
except i on i s t he Mi chi gan Supr eme Cour t .  

2.  Some st at e hi gh cour t s have r evi ewed r ecusal  
deci s i ons of  t hei r  i ndi v i dual  member s;  ot her s have 
not .  Cour t s have al t er ed t hei r  pr act i ce at  
di f f er ent  poi nt s i n t hei r  hi st or y.  

3.  St at e supr eme cour t s '  r ecusal  pr act i ce,  at  l east  
bef or e Caper t on,  has been a mat t er  of  t r adi t i on or  
pr udent i al  consi der at i ons,  not  an espousal  of  a 
l ack of  power  or  j ur i sdi ct i on. 39  

                                                 
39 See,  e. g. ,  Fi del i t y I ns.  & Guar .  Co.  v.  Mi ch.  

Cat ast r ophi c Cl ai ms Ass' n,  773 N. W. 2d 243,  254 ( 2009)  ( Young,  
J. )  ( not i ng " 170—year - ol d di squal i f i cat i on pr act i ce" ) ;  I n r e 
modi f i cat i on of  Canon 3A( 7)  of  t he Mi nnesot a Code of  Judi c i al  
Conduct ,  438 N. W. 2d 95,  95 ( Mi nn.  1989)  ( " I t  has l ong been t he 
pr act i ce of  t hi s cour t  t o honor  deci s i ons of  i t s  i ndi v i dual  
member s as t o whet her  t o par t i c i pat e i n a pendi ng pr oceedi ng. " ) ;  
Goodhear t  v.  Casey,  565 A. 2d 757,  762 ( Pa.  1989)  ( " [ U] nder  our  
l aw,  a st r ong t r adi t i on has been est abl i shed whi ch r ecogni zes 
t hat  each j udge has t he pr i mar y r esponsi bi l i t y  f or  det er mi ni ng 
t he val i di t y of  a chal l enge t o hi s or  her  
par t i c i pat i on .  .  .  . " ) ;  Nor i ega Rodr i guez v.  Raf ael  Her nandez 
Col on,  120 D. P. R.  267,  20 P. R.  Of f i c.  Tr ans.  285,  289,  296 ( P. R.  
1988)  ( not i ng one past  i nst ance of  " col l egi al l y pass[ i ng]  on t he 
t enabi l i t y  of  t he di squal i f i cat i on of  one of  t he 
j ust i ces .  .  .  " ;  di scussi ng " [ d] i f f er ent  f act or s,  t r adi t i ons,  
l egal  c i r cumst ances and pr i nci pl es of  j udi c i al  or gani zat i on, "  
compar i ng ot her  j ur i sdi ct i ons,  and ul t i mat el y adopt i ng t he 
" pr act i ce"  t hat  t he Cour t  not  deci de r ecusal  mot i ons en banc) .  
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¶172 Sever al  st at es'  supr eme cour t s have expl i c i t l y  

exer ci sed or  r eser ved t he aut hor i t y of  t he st at e' s hi ghest  cour t  

t o di squal i f y one or  mor e of  i t s  own member s. 40 

¶173 Boar d of  Just i ces of  Bur l i ngt on v.  Fenni mor e,  1 N. J. L.  

190,  1793 WL 176 ( N. J.  1793) ,  i s  c i t ed as an ear l y exampl e of  a 

cour t  s i t t i ng i n j udgment  of  one of  i t s  own. 41  I n Fenni mor e t he 

Chi ef  Just i ce of  t he Supr eme Cour t  of  Judi cat ur e of  New Jer sey 

had an i nt er est  i n t he case.   The cour t  publ i shed a decl ar at i on 

by t he ot her  t wo j udges t hat  " t he i nt er est  was t oo r emot e and 

i ndef i ni t e, "  and t hat  i t  was t her ef or e appr opr i at e f or  hi m t o 

s i t  and pr esi de.  

¶174 I n anot her  ear l y case,  i n 1863,  t he Supr eme Cour t  of  

Fl or i da,  f aced wi t h t he quest i on whet her  st ock- hol der  and 

                                                 
40 See,  e. g. ,  Mosk v.  Super i or  Cour t  of  Los Angel es Count y,  

601 P. 2d 1030 ( Cal .  1979)  ( cour t  l awf ul l y composed of  pr o 
t empor e j ust i ces di squal i f i ed a j ust i ce f r om par t i c i pat i on af t er  
al l  ot her  j ust i ces had r ecused t hemsel ves) ;  Mi t chel l  v.  Sage 
St or es,  143 P.  2d 652 ( Kan.  1943)  ( cour t  deni ed t he mot i on t o 
r ecuse a j ust i ce;  t he chal l enged j ust i ce di d not  par t i c i pat e i n 
deci di ng t he mot i on) ;  St at e ex r el .  Hal l  v.  Ni ewoehner ,  155 P. 2d 
205,  ( Mont .  1944)  ( cour t  r evi ewed and deni ed mot i on t o r ecuse 
f our  of  f i ve j ust i ces on i t s mer i t s) ;  St at e ex r el .  Dep' t  of  
Tr ansp.  v.  Bar sy,  941 P. 2d 969 ( Nev.  1997)  ( cour t  deni ed mot i on 
t o di squal i f y j ust i ce)  ( over r ul ed on ot her  gr ounds by GES,  I nc.  
v.  Cor bi t t ,  21 P. 3d 11 ( Nev.  2001) ) ;  Goodhear t  v.  Casey,  565 
A. 2d 757,  764 ( Pa.  1989)  ( " Wher e di squal i f i cat i on i s r ai sed 
bef or e t he Cour t  and t he mer i t  of  t he mot i on obvi ous,  t he 
r emai ni ng Just i ces have t he dut y t o r equest  t hat  Just i ce t o 
accede t o t he r ecusal  r equest . " ) ;  I n r e I nqui r y Concer ni ng a 
Judge,  81 P. 3d 758,  761 ( Ut ah 2003)  ( per  cur i am)  ( cour t  deni ed 
mot i on t o di squal i f y a j ust i ce f r om j udi c i al  di sci pl i nar y 
pr oceedi ngs because t he f act s " do not  cr eat e a r easonabl e basi s  
f or  quest i oni ng [ hi s]  i mpar t i al i t y  .  .  .  ; "  chal l enged j ust i ce 
di d not  par t i c i pat e i n r evi ewi ng t he mot i on) .  

41 See,  e. g. ,  John P.  Fr ank,  Di squal i f i cat i on of  Judges,  
Yal e L. J.  605,  612 ( 1947) .  
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t r ust ee r el at i onshi ps of  t wo of  i t s  member s wer e suf f i c i ent  t o 

di squal i f y t hem under  t he st at e st at ut e,  conc l uded t hat  when 

t her e i s any quest i on about  t he qual i f i cat i on of  a j udge " t he 

saf est  and l egal  way of  det er mi ni ng t he same i s by a deci s i on of  

t he Cour t  .  .  .  . " 42 

¶175 The Fl or i da Supr eme Cour t  r ecogni zed i n 1979 t hat  i t s 

pr ocedur al  t r eat ment  of  r equest s f or  di squal i f i cat i on of  a 

j ust i ce had not  al ways been consi st ent . 43  I n I n r e Est at e of  

Car l t on,  378 So.  2d 1212,  1216- 17 ( Fl a.  1979) ,  t he Cour t  

" r eceded"  f r om ear l i er  cases and adopt ed what  i t  cal l ed t he 

" moder n"  v i ew t hat  each j ust i ce must  det er mi ne f or  hi msel f  bot h 

t he l egal  suf f i c i ency of  a r equest  seeki ng hi s di squal i f i cat i on 

and t he pr opr i et y of  wi t hdr awi ng i n any par t i cul ar  

c i r cumst ances.   The sel ect i on of  di f f er ent  pr act i ces at  

di f f er ent  t i mes makes cl ear  t hat  i t  i s  a choi ce made by t he 

cour t  f or  pr udent i al  r easons,  not  f or  l ack of  j ur i sdi ct i on.  

¶176 I n 1927,  t he Supr eme Cour t  of  Okl ahoma di squal i f i ed 

t wo of  i t s  own j ust i ces f r om par t i c i pat i ng i n a cont empt  

pr oceedi ng i n whi ch t he l awyer  ar gued t he j ust i ces wer e bi ased 

agai nst  hi m.   The Okl ahoma Supr eme Cour t  f l at l y r ej ect ed t he 

ar gument  of  t he t wo chal l enged j ust i ces t hat  t hey shoul d be " t he 

sol e and onl y j udges of  t hei r  own qual i f i cat i ons,  and t hat ,  i f  

                                                 
42 Tr ust ees I nt er nal  I mpr ovement  Fund v.  Bai l ey,  10 Fl a.  

213,  1863 WL 1012,  * 5 ( 1863) .  

43 I n r e Est at e of  Car l t on,  378 So.  2d 1212,  1216 ( Fl a.  
1979)  
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t hey abuse t hi s di scr et i on .  .  .  t he onl y r emedy i s by a 

pr oceedi ng f or  i mpeachment . " 44 

¶177 The Okl ahoma Supr eme Cour t  concl uded t hat  under  t he 

st at e const i t ut i on and l aws ( whi ch ar e subst ant i al l y  s i mi l ar  t o 

t hose i n Wi sconsi n) ,  t he cour t  had t he power  and aut hor i t y,  when 

t he quest i on was pr oper l y pr esent ed,  t o di squal i f y any one or  

mor e of  i t s  member s.   When " i t  was pr ovi ded what  const i t ut es 

di squal i f i cat i on f or  j ust i ces of  t he Supr eme Cour t ,  but  no 

pr ovi s i on was made under  t he l aw as t o how or  i n what  manner  t he 

quest i on of  di squal i f i cat i on was t o be det er mi ned .  .  .  t he 

quest i on shoul d be det er mi ned by t he cour t  t he same way as any 

ot her  quest i on pr oper l y bef or e i t  .  .  .  . " 45 

¶178 Some st at e supr eme cour t s have pr omul gat ed r ul es of  

pr ocedur e f or  supr eme cour t  r evi ew of  t he di squal i f i cat i on of  a 

j ust i ce by t he cour t .  

¶179 Most  r ecent l y,  i n November  2009,  t he Mi chi gan Supr eme 

Cour t  di scar ded i t s past  pr act i ce t hat  i ndi v i dual  j ust i ces al one 

r espond t o mot i ons t o r ecuse, 46 wi t hout  r evi ew.   The Mi chi gan 
                                                 

44 St at e ex r el .  Shor t  v.  Mar t i n,  256 P.  681,  685 ( Okl a.  
1927) .  

45 St at e ex r el .  Shor t  v.  Mar t i n,  256 P.  681,  687 ( Okl a.  
1927)  ( r evi ewi ng numer ous cases;  t he t wo chal l enged j ust i ces 
par t i c i pat ed and di ssent ed) .  

46 See Fi del i t y I ns.  & Guar .  Co.  v.  Mi ch.  Cat ast r ophi c 
Cl ai ms Ass' n,  773 N. W. 2d 243 ( Mi ch.  2009) ;  Adai r  v.  St at e Dep' t  
of  Ed. ,  709 N. W. 2d 567 ( Mi ch.  2006) .  

A pr e- Caper t on 42 U. S. C.  § 1983 const i t ut i onal  chal l enge t o 
Mi chi gan' s r ecusal  pr act i ce al l owi ng r ecusal  i n t he sol e 
di scr et i on of  t he chal l enged j ust i ce was di smi ssed by a f eder al  
cour t  f or  f ai l ur e t o st at e a c l ai m upon whi ch r el i ef  may be 
gr ant ed.   Fi eger  v.  Fer r y,  2007 WL 2827801 ( E. D.  Mi ch.  2007) .  
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Supr eme Cour t  has now adopt ed a r ul e st at i ng t hat  i f  a j ust i ce' s  

par t i c i pat i on i n a case i s chal l enged,  t he chal l enged j ust i ce 

shal l  deci de t he i ssue and publ i sh hi s or  her  r easoni ng f or  t he 

deci s i on.   I f  t he chal l enged j ust i ce deni es t he mot i on f or  

di squal i f i cat i on,  t hen upon a par t y ' s mot i on t o t he cour t  t he 

ent i r e cour t  shal l  deci de t he mot i on f or  di squal i f i cat i on and 

expl ai n t he r easons f or  i t s gr ant  or  deni al  of  t he mot i on f or  

di squal i f i cat i on. 47 

¶180 Texas Rul e of  Appel l at e Pr ocedur e 16. 3,  pr omul gat ed by 

t he Supr eme Cour t  of  Texas,  r equi r es t hat  an appel l at e j udge or  

j ust i ce f aced wi t h a mot i on t o r ecuse must  ei t her  i ndi v i dual l y 

gr ant  t he mot i on or  cer t i f y t he mat t er  t o t he ent i r e cour t  f or  

en banc consi der at i on.   The chal l enged j udge or  j ust i ce must  not  

par t i c i pat e i n t he cour t ' s  deci s i on on t he mot i on.   Tex.  Rul es 

App.  Pr oc.  Rul e 16. 3.  

¶181 The Ver mont  Supr eme Cour t  adopt ed Rul es of  Appel l at e 

Pr ocedur e model ed on t he Texas r ul e t o pr ovi de t hat  a j ust i ce 

f aced wi t h a di squal i f i cat i on mot i on must  ei t her  di squal i f y 

hi msel f  or  her sel f  or  cer t i f y t he mat t er  t o t he ot her  member s of  

t he Cour t  f or  deci s i on.   The chal l enged j ust i ce may not  s i t  t o 

consi der  t he mot i on.   Vt .  Rul es of  App.  Pr oc.  Rul e 31( e) ( 2) .   

                                                 
47 See Mi chi gan Supr eme Cour t ,  Amendment  of  Rul e 2. 003,  ADM 

Fi l e No.  2009- 04,  ef f ect i ve Nov.  25,  2009,  avai l abl e at  
ht t p: / / cour t s. mi chi gan. gov/ SUPREMECOURT/ Resour ces/ Admi ni st r at i ve
/ 2009- 04- 112509. pdf .   Al t hough t he newl y adopt ed r ul e i t sel f  i s  
not  l ong,  t he or der  adopt i ng i t  i ncl udes many pages of  
concur r i ng and di ssent i ng opi ni ons,  wi t h at t achment s,  shar pl y 
debat i ng t he mer i t s of  t he change.  
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Thi s r ul e super sedes t he pr i or  pr act i ce t hat  an i ndi v i dual  

j ust i ce r ul es on a mot i on t o r ecuse. 48 

¶182 The Ver mont  cour t  pr omul gat ed i t s r ul e on an emer gency 

basi s i n 1987 wi t hout  r esor t  t o t he cust omar y pr ocedur es f or  

not i ce and comment  because of  t he l ar ge number  of  pendi ng 

mot i ons t o di squal i f y and t he f act  t hat  t he " exi st i ng appel l at e 

r ul es and Code [ di d]  not  pr ovi de sui t abl e and adequat e 

pr ocedur es f or  r ul i ng upon mot i ons t o di squal i f y . "   Repor t er ' s  

Not es t o Vt .  Rul es of  App.  Pr oc.  Rul e 31( e) ( 2) ——1987 Emer gency 

Amendment .  

¶183 I n ot her  st at es,  st at ut es set  f or t h a pr ocedur e f or  

t he supr eme cour t  t o r evi ew a j ust i ce' s di squal i f i cat i on.   For  

exampl e,  a Nevada st at ut e pr ov i des t hat  t he Supr eme Cour t  of  

Nevada si t s——wi t hout  t he par t i c i pat i on of  t he chal l enged 

j ust i ce——t o det er mi ne whet her  al l eged bi as or  ot her  gr ounds 

r equi r e t he di squal i f i cat i on of  one of  i t s  member s.   Nev.  Rev.  

St at .  Ann.  § 1. 225( 4)  ( 2009) .  

¶184 I n sever al  st at es,  t he hi st or i c  pr act i ce appear s t o be 

f or  an i ndi v i dual  j ust i ce of  t he supr eme cour t  t o deci de a 

                                                 
48 See St at e v.  Hunt ,  527 A. 2d 223,  224 ( Vt .  1987)  ( " For  200 

year s our  l aw has di ct at ed t hat  each i ndi v i dual  j udge deci de 
accor di ng t o t he di ct at es of  consci ence t he i ssue of  hi s or  her  
abi l i t y  t o s i t  i mpar t i al l y  i n j udgment . " ) .  
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mot i on f or  hi s or  her  r ecusal  wi t hout  deci s i on or  f or mal  r evi ew 

by t he ot her  member s of  t he cour t . 49   

                                                 
49 See,  e. g. ,  St i l l ey v.  James,  53 S. W. 3d 524 ( Ar k.  2001)  

( mot i on t o di squal i f y al l  j ust i ces;  " each j ust i ce i ndi v i dual l y  
decl i nes t o di squal i f y" ) ;  I n r e Est at e of  Car l t on,  378 So.  
2d 1212,  1216- 1217 ( Fl a.  1979)  ( each j ust i ce must  det er mi ne f or  
hi msel f  bot h t he l egal  suf f i c i ency of  a r equest  seeki ng hi s 
di squal i f i cat i on and t he pr opr i et y of  wi t hdr awi ng i n any 
par t i cul ar  c i r cumst ances) ;  Peopl e v.  Wi l son,  497 N. E. 2d 302,  
303- 04 ( I l l .  1986)  ( Si mon,  J. )  ( Just i ce Si mon i ndi v i dual l y 
r ecusi ng hi msel f  " t o avoi d t he appear ance of  i mpr opr i et y" ;  " I  
r ej ect  t he suggest i on advanced by t he St at e' s 
At t or ney .  .  .  t hat  my col l eagues have t he aut hor i t y t o 
di squal i f y me.  .  .  .  I  al so r ej ect  t he suggest i on t hat  my 
col l eagues have t he aut hor i t y  t o or der  me t o par t i c i pat e. " ) ;  
Pet er son v.  Bor st ,  784 N. E. 2d 934 ( I nd.  2003)  ( Boehm,  J. )  
( i ndi v i dual l y denyi ng r ecusal  mot i on;  expl ai ni ng nonr ecusal ,  
appl y i ng " r easonabl e obj ect i ve per son"  anal ysi s) ;  Dean v.  
Bondur ant ,  193 S. W. 3d 744,  746 ( Ky.  2006)  ( Roach,  J. )  
( i ndi v i dual l y gr ant i ng r ecusal  mot i on;  " t he deci s i on t o r ecuse 
shoul d not  be made l i ght l y  by a Kent ucky Supr eme Cour t  
Just i ce. " ) ;  I n r e modi f i cat i on of  Canon 3A( 7)  of  t he Mi nnesot a 
Code of  Judi c i al  Conduct ,  438 N. W. 2d 95 ( Mi nn.  1989)  ( mot i on 
addr essed t o cour t  t o r emove t he chi ef  j ust i ce f r om 
par t i c i pat i on;  cour t  memor andum st at es:   " [ W] e have decl i ned t o 
r ul e on t hi s mot i on and i nst ead we r ef er  t he mat t er  t o Chi ef  
Just i ce Popovi ch i ndi v i dual l y f or  deci s i on. " ) ;  I n r e Wal t emade,  
1974 N. Y.  LEXI S 1851 ( N. Y.  Ct .  on t he Judi c i ar y 1974)  ( cour t  
di smi sses mot i on t o r ecuse chi ef  j udge of  cour t  of  appeal s;  " t he 
pr act i ce of  t he Cour t  i s  f or  t he i ndi v i dual  Judge t o deci de t he 
quest i on;  Chi ef  Judge deni ed t he mot i on) ;  Nor i ega Rodr i guez v.  
Raf ael  Her nandez Col on,  120 D. P. R.  267,  20 P. R.  Of f i c.  Tr ans.  
285,  296 ( P. R.  1988)  ( consi der i ng di f f er ent  appr oaches and 
adopt i ng i ndi v i dual  deci s i on of  a j ust i ce as a pr udent i al  
mat t er ) ;  Cohen v.  Manchi n,  336 S. E. 2d 171,  175- 76 ( W.  Va.  1984)  
( chal l enged j ust i ce decl i ned t o r ecuse hi msel f ;  cour t  concl uded 
t hat  " wher e a mot i on i s made t o di squal i f y or  r ecuse an 
i ndi v i dual  j ust i ce of  t hi s Cour t ,  t hat  quest i on i s t o be deci ded 
by t he chal l enged j ust i ce and not  by t he ot her  member s of  t hi s  
Cour t . " ) .  
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I n Br adbur y v.  I daho Judi c i al  Counci l ,  No.  36175,  ___ P.  3d 

___,  2009 WL 2882874 ( I daho Sept .  10,  2009) ,  a t r i al  cour t  j udge 
moved t o di squal i f y f our  of  t he f i ve j ust i ces of  t he I daho 
Supr eme Cour t ,  pr esi di ng over  a di sci pl i nar y case.   The Chi ef  
Just i ce r ecused hi msel f ,  and t he r emai ni ng f our  j ust i ces deni ed 
t he di squal i f i cat i on mot i ons f i l ed agai nst  t hem;  t hey hel d 
agai nst  t he t r i al  cour t  j udge on t he mer i t s.   Al t hough obser vi ng 
t hat  di squal i f i cat i on i s l ef t  " t o t he sound di scr et i on of  t he 
j udi c i al  of f i cer  hi msel f , "  i d.  at  * 5,  t he opi ni on i ssued by al l  
f our  j ust i ces r evi ewed t he di squal i f i cat i on c l ai ms.   Thi s 
opi ni on can be i nt er pr et ed t o mean t hat  t he f our  j ust i ces wer e 
j oi ni ng i ndi v i dual l y i n col l ect i vel y denyi ng t he mot i on t o 
r ecuse.   ( Ki dwel l ,  J. ,  di ssent i ng on gr ounds ot her  t han 
di squal i f i cat i on) .  
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¶185 None of  t hese obser vat i ons r egar di ng t he hi st or y and 

t he r ecusal  pr act i ces of  t he s t at e supr eme cour t s pr ovi des a 

r eason f or  t hi s cour t  t o depar t  f r om i t s est abl i shed pr act i ce of  

r evi ewi ng an i ndi v i dual  j ust i ce' s deci s i on not  t o di squal i f y 

hi msel f  or  her sel f .   Those hi gh cour t s whi ch have,  i n t he past ,  

chosen not  t o r evi ew t he r ecusal  deci s i ons of  i ndi v i dual  

j ust i ces must  now cont end wi t h how t hey wi l l  guar ant ee due 

pr ocess i n t he wake of  Caper t on.   I n Wi sconsi n we shoul d st ay 

t he cour se.  

                                                                                                                                                             
For  j ust i ces'  var i ous v i ewpoi nt s r egar di ng t he quest i on 

whet her  t he Mi ssi ssi ppi  Supr eme Cour t  may r emove a s i t t i ng 
j ust i ce over  hi s obj ect i on f r om consi der i ng a case,  see Ti ghe v.  
Cr ost hwai t ,  665 So.  2d 1341 ( Mi ss.  1995) .   Because t he j ust i ce 
event ual l y r ecused hi msel f ,  t he i ssue became moot .   I n a l at er  
case,  on a mot i on t o di squal i f y f i ve of  t he ni ne j ust i ces 
( i ncl udi ng t he chi ef  j ust i ce) ,  because of  t he " i mpor t ance of  t he 
i ssue, "  t he chal l enged " j ust i ces have submi t t ed t he mot i on and 
t hose f i l ed i n ot her  cases t o t he en banc conf er ence f or  
consi der at i on by t he f ul l  Cour t . "   See Washi ngt on Mut .  Fi nance 
Gr oup v.  Bl ackmon,  925 So.  2d 780,  783,  797 ( Mi ss.  2004) ,  i n 
whi ch t he Chi ef  Just i ce wr ot e " f or  t he cour t "  hol di ng t hat  t he 
mot i on i s wi t hout  mer i t  and shoul d be deni ed as t o each of  t he 
j ust i ces.   The ot her  f our  chal l enged j ust i ces concur r ed i n t he 
deci s i on.   The Ti ghe deci s i on i s not  ment i oned.  
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¶186 N.  PATRI CK CROOKS,  J.    ( concur r i ng) .   I  have not  

vot ed t o deny or  t o gr ant  t hese mot i ons,  nor  has Chi ef  Just i ce 

Abr ahamson or  Just i ce Br adl ey.   I  agr ee wi t h t hem t hat  a deni al  

i s  c l ear l y i nappr opr i at e now.   These mot i ons deser ve f ul l  

br i ef i ng and or al  ar gument s. 1  Appl y i ng l aw t o f act s,  af t er  

br i ef i ng and ar gument ,  i s  t he j ob t hat  Wi sconsi n Supr eme Cour t  

j ust i ces wer e el ect ed t o do,  and t hi s cour t  shoul d do i t .     

¶187 The ci r cumst ances sur r oundi ng t hi s mat t er  have changed 

i n s i gni f i cant  ways.   Af t er  r evi ewi ng t he al l egat i ons and t he 

r el evant  case l aw,  I  was i ni t i al l y  r eady,  i n t he ear l y st ages of  

t he mat t er ,  t o deny t he mot i on di r ect ed t o t he cour t  t o r equi r e 

Just i ce Gabl eman' s r ecusal .   My i ni t i al  posi t i on was based on my 

under st andi ng at  t hat  t i me t hat  t he r easoni ng of  t he maj or i t y of  

t he cour t  woul d addr ess t he pet i t i oner ' s ar gument s concer ni ng 

Caper t on,  and t hat  t he r easoni ng woul d be set  f or t h i n a deni al  

or der .   I  expect ed t hat  t he cour t  woul d t ake t he posi t i on t hat  

we had j ur i sdi ct i on or  power  t o consi der  t he mat t er  f ul l y .   My 

i ni t i al  posi t i on was al so based on t he al l egat i ons i n t he 

i ni t i al  mot i on havi ng t o do wi t h campai gn st at ement s.   I  

expect ed I  woul d be vot i ng wi t h t he maj or i t y of  t he j ust i ces i n 

denyi ng t he mot i on.   As i t  t ur ns out ,  my expect at i on coul d not  

be r eal i zed.    

¶188 I  wr i t e separ at el y t o expr ess my const er nat i on,  f i r st ,  

t hat  t hr ee j ust i ces r ef use t o addr ess adequat el y t he ver y 

ser i ous i ssues r ai sed by t hese mot i ons.   Because t hey t ake t he 

posi t i on t hat  t he cour t  has no power  t o do what  Al l en asks,  

                                                 
1 Chi ef  Just i ce Abr ahamson' s wr i t i ng,  ¶¶ 116,  125- 127.  
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t hei r  wr i t i ngs dodge t he anal ysi s t hat  coul d be under t aken t o 

di st i ngui sh Al l en' s due pr ocess cl ai m f r om t hat  of  t he l i t i gant  

i n Caper t on2——anal ysi s t hat  i s  essent i al  t o t he di sposi t i on of  

t hi s mat t er . 3  The wr i t i ngs by Just i ces Roggensack and Pr osser ,  

t hus,  essent i al l y  t r eat  t he due pr ocess cl ai m as nonj ust i c i abl e.   

That  was t he appr oach of  Just i ce Scal i a' s di ssent 4 r egar di ng t he 

due pr ocess cl ai m pr esent ed i n Caper t on.   On mat t er s of  Uni t ed 

St at es const i t ut i onal  l aw,  t hi s cour t  i s  bound by t he hol di ng of  

t he maj or i t y of  t he Uni t ed St at es Supr eme Cour t .   Fur t her ,  

what ever  Caper t on may or  may not  mean,  i t  at  l east  i s  c l ear  t hat  

a j ust i ce' s subj ect i ve det er mi nat i on t hat  he or  she can be 

i mpar t i al  i s  no l onger  enough:    

The di f f i cul t i es of  i nqui r i ng i nt o act ual  bi as,  and 
t he f act  t hat  t he i nqui r y i s of t en a pr i vat e one,  
s i mpl y under scor e t he need f or  obj ect i ve r ul es.   
Ot her wi se t her e may be no adequat e pr ot ect i on agai nst  
a j udge who si mpl y mi sr eads or  mi sappr ehends t he r eal  
mot i ves at  wor k i n deci di ng t he case.   The j udge' s own 

                                                 
2 Caper t on v.  A. T.  Massey Coal  Co. ,  129 S.  Ct .  2252,  2265 

( 2009)  ( r ever si ng a j udgment  of  t he Supr eme Cour t  of  Appeal s of  
West  Vi r gi ni a on t he gr ounds t hat  t he Due Pr ocess Cl ause of  t he 
Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on was 
vi ol at ed when a j ust i ce i n t he maj or i t y par t i c i pat ed i n t he case 
when obj ect i ve st andar ds r equi r ed r ecusal ) .  

3 Li ke Just i ce Zi egl er ,  I  woul d have t hi s cour t  i nt er pr et  
and exami ne t he appl i cabi l i t y  of  t he Caper t on deci s i on,  t hough I  
woul d have t hi s cour t  or der  br i ef i ng and or al  ar gument  bef or e 
doi ng so,  and Just i ce Zi egl er  woul d not .   See Just i ce Zi egl er ' s 
wr i t i ng,  ¶271.  

4 Caper t on,  129 S.  Ct .  at  2275  ( Scal i a,  J. ,  di ssent i ng)  
( " The Cour t  t oday cont i nues i t s qui xot i c quest  t o r i ght  al l  
wr ongs and r epai r  al l  i mper f ect i ons t hr ough t he Const i t ut i on.  
Al as,  t he quest  cannot  succeed——whi ch i s why some wr ongs and 
i mper f ect i ons have been cal l ed nonj ust i c i abl e. " ) .  
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i nqui r y i nt o act ual  bi as,  t hen,  i s not  one t hat  t he 
l aw can easi l y super i nt end or  r evi ew .  .  .  .      

Caper t on v.  A. T.  Massey Coal  Co. ,  129 S.  Ct .  2252,  2263 ( 2009) .   

Thus,  " [ i ] n l i eu of  excl usi ve r el i ance on t hat  per sonal  

i nqui r y, "  an anal ysi s of  a c l ai med Due Pr ocess Cl ause vi ol at i on 

consi der s " obj ect i ve st andar ds t hat  do not  r equi r e pr oof  of  

act ual  bi as. "   I d.   I t  i s  hi ghl y s i gni f i cant  t hat  i n r eachi ng 

t he deci s i on t hat  r ecusal  was r equi r ed i n t he Caper t on case,  t he 

Uni t ed St at es Supr eme Cour t  st at ed di r ect l y,  " We do not  quest i on 

[ Just i ce Benj ami n' s]  subj ect i ve f i ndi ngs of  i mpar t i al i t y  and 

pr opr i et y.   Nor  do we det er mi ne whet her  t her e was act ual  bi as. "   

I d.   I t  i s  t her ef or e abundant l y c l ear  t hat  a det er mi nat i on t hat  

a subj ect i ve f i ndi ng was made by a j ust i ce——a det er mi nat i on t hat  

Just i ces Pr osser ,  Roggensack,  and Zi egl er  make i n Par t  I I . B. ——

si mpl y cannot  be di sposi t i ve.   

¶189 Second,  wi t hout  br i ef i ng and wi t hout  di scussi on of  t he 

suppl ement al  f i l i ngs,  whi ch have not  been t aken up by t he cour t ,  

t hi s mot i on has been di sposed of  wi t hout  a t hor ough ai r i ng of  

most  of  t he i ssues. 5  The suppor t i ng mat er i al  i n t he suppl ement al  

                                                 
5 A suppl ement al  f i l i ng pr ovi di ng addi t i onal  aut hor i t i es was 

f i l ed August  13,  2009.  A suppl ement al  mot i on f i l ed Sept ember  21,  
2009,  di r ect ed t o t he cour t  as a whol e,  seeks r evi ew of  Just i ce 
Gabl eman' s i ndi v i dual  deni al  of  t he mot i on f or  r ecusal  on 
st at ut or y and et hi cal  gr ounds,  and al l eges t hat  he di d not  make 
t he det er mi nat i on r equi r ed by Wi s.  St at .  § 757. 19( 2) ( g) ,  whi ch 
mandat es a j ust i ce' s di squal i f i cat i on when i n f act  or  i n 
appear ance,  t he j ust i ce cannot  act  i n an i mpar t i al  manner .   A 
second suppl ement  t o t he mot i on was f i l ed December  11,  2009,  and 
i t  summar i zes t he r easons f or  t he new f i l i ng t hus:  

Thi s suppl ement  i s necessar y because ( 1)  t he Cour t  has 
not  r ul ed on t he par t i es '  j oi nt  posi t i on t hat  f ul l  
br i ef i ng i s necessar y t o r esol ve t he i mpor t ant  i ssues 
pr esent ed i n Mr .  Al l en' s mot i on,  ( 2)  i ncl usi on of  
ot her  r ecent  devel opment s f ol l owi ng t he f i l i ng of  
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f i l i ng of  Sept ember  21,  2009,  i s par t i cul ar l y t r oubl i ng.   I t  

det ai l s publ i c st at ement s made by Just i ce Gabl eman' s at t or ney 

bef or e a t hr ee- j udge panel  of  t he cour t  of  appeal s,  and at  a 

pr ess conf er ence t her eaf t er . 6  These st at ement s,  made on Just i ce 

Gabl eman' s behal f  t o expl ai n hi s campai gn st r at egy agai nst  an 

opponent ,  st ar t l ed and appal l ed many i n t he l egal  communi t y.   

The st at ement s have changed t hi s case dr ast i cal l y f or  sever al  

r easons.   Whi l e Just i ce Gabl eman has r ecent l y publ i c l y pl edged 

t o t r eat  al l  per sons f ai r l y,  i ncl udi ng def endant s i n cr i mi nal  

cases,  he has not  r epudi at ed any of  t he publ i c st at ement s made 

by hi s at t or ney,  even t hose made at  t he pr ess conf er ence.    The 

st at ement s made at  t he pr ess conf er ence i ncl uded one at t acki ng 

t he opponent  as a publ i c def ender  f or  bei ng " wi l l i ng t o 

r epr esent "  a per son accused of  a sex cr i me agai nst  a chi l d and 

                                                                                                                                                             
Al l en' s or i gi nal  and suppl ement al  mot i ons ar e 
necessar y t o compl et e t he r ecor d,  especi al l y shoul d 
t hi s mat t er  have t o go t o f eder al  cour t ,  and ( 3)  
r ecent  st at ement s by cer t ai n member s of  t he Cour t  
r ef l ect  a ser i ous mi sunder st andi ng of  t he possi bl e 
r el evance of  t he Fi r st  Amendment  t o t he i ssues of  
r ecusal  r ai sed i n Al l en' s mot i on.  

6 The st at ement s made bef or e t he panel  as par t  of  a hear i ng 
on an et hi cs compl ai nt  br ought  by t he Wi sconsi n Judi c i al  
Commi ssi on i ncl uded st at ement s t hat  del i ber at el y conf l at ed t he 
r ol es of  a j ust i ce and a publ i c def ender .   They i ncl uded 
st at ement s t hat  Just i ce Gabl eman' s opponent  was " wi l l i ng t o f i nd 
a l oophol e,  what ever  r esul t  t hat  mani f est s, "  even f or  a 
def endant  who was " evi l , "  and t hat  t he message of  a campai gn ad 
was,  " [ T] hi s guy i s wi l l i ng t o f i nd a l oophol e f or  such an evi l  
per son,  do we r eal l y want  hi m on t he St at e Supr eme Cour t  i f  
t hat ' s hi s mi ndset ?"   I n t he mat t er  of  Judi c i al  Di sci pl i nar y 
Pr oceedi ngs Agai nst  t he Honor abl e Mi chael  J.  Gabl eman,  Wi sconsi n 
Judi c i al  Commi ss i on v.  Hon.  Mi chael  J.  Gabl eman,  No.  2008AP2458-
J,  s l i p op.  at  18 ( 2009)  ( Dei ni nger ,  J. ,  concur r i ng)  ( quot i ng 
Tr .  of  Or al  Ar gument ) .  
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char act er i z i ng t hat  r epr esent at i on as " wi l l i ngness t o subver t  

our  syst em of  .  .  .  br i ngi ng cr i mi nal s i nt o account . "   Those 

st at ement s dr amat i cal l y mi sr epr esent  t he r ol e of  at t or neys i n 

t he cr i mi nal  j ust i ce syst em and,  as t he most  r ecent  f i l i ng by 

Al l en,  dat ed December  11,  2009,  i ndi cat es,  t he st at ement s have 

dr awn a r esponse f r om t he Wi sconsi n St at e Bar  Boar d of  

Gover nor s.   The Boar d unani mousl y adopt ed,  by a vot e of  43- 0,  a 

publ i c pol i cy posi t i on or i gi nal l y pr oposed by t he Cr i mi nal  Law 

Sect i on of  t he St at e Bar ,  composed of  bot h pr osecut or s and 

def ense counsel ,  as wel l  as j udges,  t hat  r ei t er at es t he 

necessi t y of  " v i gor ous r epr esent at i on f or  al l  cr i mi nal  

def endant s, "  i n or der  t o mai nt ai n t he i nt egr i t y of  t he j ust i ce 

syst em. 7       

¶190 Just i ce Gabl eman i nf or med t he member s of  t he cour t ,  on 

Febr uar y 4,  2010,  t hat  he was wi t hdr awi ng f r om par t i c i pat i on i n 

t he cour t ' s  cons i der at i on of  t he r ecusal  i ssue;  hi s deci s i on t o 

do so r ecogni zes t he bedr ock pr i nci pl e of  l aw t hat  pr edat es t he 

Amer i can j ust i ce syst em by mor e t han a cent ur y——t hat  " no man i s 

al l owed t o be a j udge i n hi s own cause" ——a pr i nci pl e r ecent l y 

r epeat ed by Just i ce Ant hony Kennedy,  wr i t i ng f or  a maj or i t y of  

                                                 
7 The f ul l  t ext  of  t he posi t i on can be f ound at  t he web si t e 

of  t he Wi sconsi n Bar  Associ at i on 
( ht t p: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=News&Templ at e=/ CM
/ Cont ent Di spl ay. cf m&Cont ent I D=88343) .  
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t he Uni t ed St at es Supr eme Cour t  i n t he Caper t on  case. 8  I  

commend hi m f or  hi s wi t hdr awal  deci s i on.    

¶191 The r ecor d now bef or e t he cour t  cont ai ns ser i ous 

al l egat i ons,  some of  whi ch go wel l  beyond campai gn speech.    

Gi ven t he al l egat i ons t hat  have been pr esent ed t o t he cour t ,  

especi al l y t he evi dence det ai l ed i n t he suppl ement al  mot i on,  I  

bel i eve t hi s cour t  has no choi ce but  t o exer ci se i t s power  t o 

addr ess t hese mot i ons on t he mer i t s.   

¶192 Though,  as not ed above,  I  i ni t i al l y  expect ed t o vot e 

t o deny Al l en' s mot i on,  I  cannot  j oi n any opi ni on t hat  i s based 

on t he pr emi se t hat  t he cour t  s i mpl y has no power  t o ent er t ai n 

t he mot i on.   Fur t her ,  I  cannot  j oi n any di sposi t i on of  Al l en' s 

mot i ons t hat  f ai l s  t o r ecogni ze and deal  wi t h t he f act  t hat  

Caper t on r equi r es,  at  a mi ni mum,  a new l ook at  our  

i nt er pr et at i on of  t he r ecusal  s t at ut e.   I  j oi n Chi ef  Just i ce 

Abr ahamson and Just i ce Br adl ey,  and I  wr i t e separ at el y f or  t he 

r easons gi ven and because of  my concer n f or  t he i nst i t ut i on of  

t he Wi sconsi n cour t  syst em——an i nst i t ut i on t hat  exi st s,  not  f or  

i t s  own sake,  but  f or  t he pur pose of  pr ot ect i ng t he 

const i t ut i onal  r i ght s and l i ber t i es of  Wi sconsi n c i t i zens.  

                                                 
8 Caper t on v.  A. T.  Massey Coal  Co. ,  129 S.  Ct .  2252,  2265 

( 2009)  ( r ever si ng a j udgment  of  t he Supr eme Cour t  of  Appeal s of  
West  Vi r gi ni a on t he gr ounds t hat  t he Due Pr ocess Cl ause of  t he 
Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on was 
vi ol at ed when a j ust i ce i n t he maj or i t y par t i c i pat ed i n t he case 
when obj ect i ve st andar ds r equi r ed r ecusal ) .  
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¶193 For  t he f or egoi ng r easons,  I  concur .   

 

 

 



No.   2007AP795. pdr  

 

1 
 

¶194 PATI ENCE DRAKE ROGGENSACK,  J.    Aar on Ant oni o Al l en 

( Al l en)  moves t he cour t  f or  an or der  di squal i f y i ng Just i ce 

Mi chael  Gabl eman f r om f ur t her  par t i c i pat i on i n t hese pr oceedi ngs 

af t er  t he ent i r e cour t ,  i ncl udi ng Just i ce Gabl eman,  act ed t o 

accept  Al l en' s pet i t i on f or  r evi ew.   Al l en bases hi s mot i on on 

t he due pr ocess cl auses of  t he Four t eent h Amendment  of  t he 

Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i ons 1 and 8 of  

t he Wi sconsi n Const i t ut i on.    

¶195 Al l en' s mot i on assumes t hat  a maj or i t y of  t hi s  cour t  

has t he power  t o di squal i f y a f el l ow j ust i ce f r om par t i c i pat i on 

i n a pendi ng mat t er .   Thi s assumpt i on pr esent s a quest i on f or  

t he ent i r e cour t  because each j ust i ce i s equal l y af f ect ed by 

whet her  we concl ude t hat  a maj or i t y of  t he cour t  has t he power  

t o di squal i f y a f el l ow j ust i ce.    

¶196 Our  deci s i on on t hi s i ssue does not  depend on t he 

f act ual  cont ext  i n whi ch i t  ar i ses,  i . e. ,  t he i ssue woul d be t he 

same i f  t he mot i on t o di squal i f y wer e di r ect ed at  any j ust i ce.   

Thi s i s so because t he vot e of  each j ust i ce on t he scope of  t he 

cour t ' s  power  i n r egar d t o pr event i ng a j udi c i al  peer  f r om f ul l y 

per f or mi ng hi s or  her  el ect ed of f i ce af f ect s ever y j ust i ce on 

t he cour t ,  i n t hi s case and i n f ut ur e cases as wel l .   Ther ef or e,  

i f  one j ust i ce wer e di squal i f i ed f r om par t i c i pat i ng i n t he 

deci s i on on whet her  f our  j ust i ces may di squal i f y a f el l ow 

j ust i ce f r om f ul l y per f or mi ng hi s or  her  el ect ed of f i ce,  al l  

j ust i ces woul d be di squal i f i ed f r om par t i c i pat i ng because al l  

ar e equal l y af f ect ed by our  deci s i on on t hi s i ssue.  
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¶197 For  t he r easons set  f or t h i n Sect i on I I . A. ,  we 

concl ude t hat  a maj or i t y of  t he Wi sconsi n Supr eme Cour t  does not  

have t he power  t o di squal i f y a f el l ow j ust i ce f r om f ul l y 

per f or mi ng hi s or  her  el ect ed of f i ce as a j ust i ce of  t he 

Wi sconsi n Supr eme Cour t .   Just i ces Davi d T.  Pr osser ,  Pat i ence 

Dr ake Roggensack and Annet t e Ki ngsl and Zi egl er  j oi n t he 

concl usi ons above and Sect i on I I . A.  of  t hi s opi ni on.   Just i ce 

Mi chael  J.  Gabl eman chose t o wi t hdr aw f r om par t i c i pat i on i n 

Sect i on I I . A. ,  even t hough Uni t ed St at es Supr eme Cour t  Just i ces 

do not  r ecuse t hemsel ves f r om si mi l ar  mot i ons.   Uni t ed St at es 

Supr eme Cour t  Just i ces at  whom di squal i f i cat i on mot i ons ar e 

di r ect ed par t i c i pat e i n t he deci s i ons on such mot i ons. 1   

¶198 I n addi t i on,  Al l en moves t he cour t ,  pur suant  t o Wi s.  

St at .  § 757. 19( 2) ( g)  ( 2007- 08) , 2 f or  an or der  di squal i f y i ng 

Just i ce Gabl eman f r om par t i c i pat i ng i n t he consi der at i on of  t hi s  

mat t er ,  al l egi ng t hat  he i s  di squal i f i ed by l aw f r om 

par t i c i pat i on.  

¶199 We concl ude i n Sect i on I I . B.  t hat  Al l en' s mot i on i s 

l egal l y i nsuf f i c i ent  t o st at e a c l ai m cogni zabl e under  t he due 

pr ocess cl auses of  t he f eder al  and st at e const i t ut i ons and t hat  

Just i ce Gabl eman f ul l y per f or med hi s r esponsi bi l i t i es under  Wi s.  

St at .  § 757. 19( 2) ( g) .   Accor di ngl y,  we vot e t o deny Al l en' s 

mot i on t o di squal i f y Just i ce Gabl eman.   Just i ces Davi d T.  

                                                 
1 See i nf r a ¶26,  not es 11- 12.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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Pr osser ,  Pat i ence Dr ake Roggensack and Annet t e Ki ngsl and Zi egl er  

j oi n i n t hi s deci s i on.   Just i ce Mi chael  J.  Gabl eman has never  

par t i c i pat ed i n t he deci s i on set  out  i n Sect i on I I . B.    

¶200 Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey and Just i ce 

Cr ooks deci de t hat  t hey have t he power  t o di squal i f y anot her  

dul y el ect ed j ust i ce f r om par t i c i pat i on i n a pendi ng mat t er  i f  

t hey t hi nk he or  she shoul d be r emoved.   See Chi ef  Just i ce 

Abr ahamson,  Just i ce Br adl ey and Just i ce Cr ooks' s wr i t i ng 

[ her ei naf t er  Abr ahamson,  C. J. ' s wr i t i ng] ,  passi m.   However ,  t hey 

do not  deci de Al l en' s mot i on,  pr ef er r i ng t o have br i ef i ng and 

or al  ar gument  bef or e t hey do so.   I d.   

I .  BACKGROUND 

¶201 Al l en has f i l ed one mot i on t o Just i ce Gabl eman 

i ndi v i dual l y and t wo mot i ons t o t he cour t  as a whol e,  seeki ng t o 

di squal i f y Just i ce Gabl eman f r om f ur t her  par t i c i pat i on i n t hi s 

pr oceedi ng.   Al l en' s f i r st  mot i on was f i l ed on Apr i l  17,  2009.   

Al l en c l ai ms t hat  Just i ce Gabl eman' s cont i nued par t i c i pat i on 

v i ol at es hi s r i ght s under  t he due pr ocess cl auses of  t he 

Four t eent h Amendment  of  t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e I ,  Sect i ons 1 and 8 of  t he Wi sconsi n Const i t ut i on and 

t hat  Just i ce Gabl eman i s di squal i f i ed by l aw,  pur suant  t o Wi s.  

St at .  § 757. 19( 2) ( g) ,  f r om f ur t her  par t i c i pat i on.   

¶202 Al l en bases hi s di squal i f i cat i on mot i ons,  t o t he cour t  

as a whol e and t o Just i ce Gabl eman i ndi v i dual l y,  on campai gn 

speech by Just i ce Gabl eman,  campai gn speech by hi s campai gn 

commi t t ee and i t s spokesman and campai gn speech by i ndependent  

t hi r d par t i es dur i ng t he cour se of  Just i ce Gabl eman' s 2008 
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campai gn.   Al l en al so obj ect s  t o comment s Just i ce Gabl eman' s 

def ense counsel  made.   Al l en al l eges t hat  t he campai gn speech 

and def ense counsel ' s speech evi dence bi as and t he appear ance of  

bi as by Just i ce Gabl eman agai nst  al l  def endant s i n cr i mi nal  

pr oceedi ngs.  

¶203 On Sept ember  10,  2009,  Just i ce Gabl eman addr essed 

Al l en' s mot i on t hat  was di r ect ed t o hi m i ndi v i dual l y.   He i ssued 

a wr i t t en or der  denyi ng Al l en' s mot i on f or  hi s di squal i f i cat i on 

based on Al l en' s asser t i on t hat  Just i ce Gabl eman was 

di squal i f i ed by l aw,  pur suant  t o Wi s.  St at .  § 757. 19( 2) ( g) ,  f r om 

par t i c i pat i ng i n t hi s pr oceedi ng,  and t hat  Just i ce Gabl eman' s 

cont i nued par t i c i pat i on deni ed hi m due pr ocess of  l aw. 3  Just i ce 

Gabl eman' s Sept ember  10,  2009,  or der  was f ol l owed by a 

Suppl ement al  Mot i on f or  Recusal  i n whi ch Al l en r equest ed t he 

ent i r e cour t  t o " det er mi ne whet her  [ Just i ce Gabl eman]  act ual l y  

made t he det er mi nat i on r equi r ed by Wi s.  St at .  § 757. 19( 2) ( g) . "  

I I .  DI SCUSSI ON 

A.  Whet her  Four  Just i ces Have t he Power  t o 
Di squal i f y a Fel l ow Just i ce 

¶204 One par t  of  t hi s pr oceedi ng i nvol ves a mot i on t hat  

f our  j ust i ces di squal i f y a f el l ow j ust i ce f r om f ur t her  

par t i c i pat i on.   That  mot i on i s  based on sweepi ng al l egat i ons 

t hat  campai gn speech,  i ncl udi ng mul t i pl e r adi o and t el evi s i on 

commer ci al s by t he j ust i ce' s campai gn commi t t ee and i ndependent  

                                                 
3 Just i ce Gabl eman f ur t her  expl ai ned hi s r easons f or  denyi ng 

Al l en' s mot i ons i n a suppl ement al  or der  i ssued Januar y 15,  2010.  
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t hi r d par t i es,  as wel l  as st at ement s by def ense counsel , 4 ar e al l  

at t r i but abl e t o a j ust i ce and t hat  t hi s " speech"  evi dences bi as 

and t he appear ance of  bi as agai nst  al l  def endant s i n cr i mi nal  

pr oceedi ngs.   Al l en al l eges he woul d be deni ed due pr ocess of  

l aw under  t he Four t eent h Amendment  t o t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i ons 1 and 8 of  t he Wi sconsi n 

Const i t ut i on i f  t hat  j ust i ce par t i c i pat es i n t hi s pr oceedi ng.    

¶205 Al l en makes no al l egat i on t hat  Just i ce Gabl eman i s 

bi ased agai nst  hi m per sonal l y,  t hat  he has had any past  

i nvol vement  i n or  knowl edge of  Al l en' s case,  or  t hat  he has any 

st at ed posi t i on t owar d t he i ssues t hat  Al l en has pr esent ed i n 

t hi s case.   I n shor t ,  Al l en' s mot i on ef f ect i vel y seeks 

di squal i f i cat i on of  a j ust i ce i n al l  cr i mi nal  cases on gr ounds 

of  al l eged bi as agai nst  al l  cr i mi nal  def endant s.  

¶206 Whet her  f our  j ust i ces have t he power  t o di squal i f y a 

f el l ow j ust i ce f r om f ul l y per f or mi ng hi s or  her  el ect ed of f i ce 

i s a quest i on t hat  t he ent i r e cour t  ought  t o addr ess i n advance 

of  deci di ng Al l en' s mot i ons di r ect ed at  Just i ce Gabl eman.   A 

deci s i on on t hi s i ssue i s necessar i l y  f or  t he ent i r e cour t  

because we have never  deci ded t hi s quest i on and each j ust i ce on 

t he cour t  i s  equal l y af f ect ed by whet her  we concl ude t hat  a 

maj or i t y of  t he cour t  has t he power  t o di squal i f y a f el l ow 

                                                 
4 Just i ce Cr ooks f i nds f aul t  wi t h Just i ce Gabl eman' s s i l ence 

i n r egar d t o st at ement s hi s at t or ney i s al l eged t o have made.   
Just i ce Cr ooks' s di ssent ,  ¶189.   However ,  as Just i ce Cr ooks 
sur el y knows,  Just i ce Gabl eman i s i nvol ved i n pendi ng l i t i gat i on 
and i t  i s  not  uncommon f or  a par t y t o r ef r ai n f r om comment  at  
such a t i me.   



No.   2007AP795. pdr  

 

6 
 

j ust i ce.   Our  deci s i on on t hi s i ssue does not  depend on t he 

f act ual  cont ext  i n whi ch i t  ar i ses,  i . e. ,  t he i ssue woul d be t he 

same i f  t he mot i on t o di squal i f y wer e di r ect ed at  any j ust i ce.   

Thi s i s so because t he vot e of  each j ust i ce on t he scope of  t he 

cour t ' s  power  i n r egar d t o pr event i ng a j udi c i al  peer  f r om f ul l y 

per f or mi ng hi s or  her  el ect ed of f i ce af f ect s ever y j ust i ce on 

t he cour t ,  i n t hi s case and i n al l  f ut ur e cases as wel l .   

Ther ef or e,  i f  one j ust i ce wer e r equi r ed t o di squal i f y hi msel f  or  

her sel f  f r om consi der at i on of  so i mpor t ant  a quest i on,  ever y 

j ust i ce woul d be r equi r ed t o di squal i f y hi msel f  or  her sel f .    

¶207 We concl ude t hat  a maj or i t y of  t he j ust i ces on t hi s 

cour t  do not  have t he power  t o di squal i f y a f el l ow j ust i ce f r om 

par t i c i pat i on i n a pr oceedi ng bef or e t hi s cour t . 5  Our  deci s i on 

i s suppor t ed by t he past  pr act i ces of  t hi s cour t  and by t he 

past ,  and cur r ent ,  pr act i ces of  t he Uni t ed St at es Supr eme Cour t .    

¶208 Whi l e our  past  pr act i ces do not  est abl i sh pr ecedent ,  

we not e t hat  i n al l  past  deci s i ons of  t hi s cour t ,  when t he 

j ust i ce agai nst  whom a di squal i f i cat i on mot i on was made was 

capabl e of  deci di ng t he mot i on,  our  r evi ew has been l i mi t ed t o 

whet her  t hat  i ndi v i dual  j ust i ce made t he det er mi nat i on t hat  t he 

mot i on r equi r ed.   I n such cases,  " [ t ] he r evi ewi ng cour t  [ ]  

obj ect i vel y deci de[ s]  i f  t he j udge went  t hr ough t he r equi r ed 

exer ci se of  maki ng a subj ect i ve det er mi nat i on.  .  .  .   Thi s i s 

                                                 
5 The Wi sconsi n Const i t ut i on est abl i shes a Wi sconsi n Supr eme 

Cour t  consi st i ng of  seven co- equal  j ust i ces.   Wi s.  Const .  ar t .  
VI I ,  § 4( 1) .   The Const i t ut i on does not  gr ant  any par t i cul ar  
j ust i ce or  gr oup of  j ust i ces power  over  a j udi c i al  peer  wi t h 
r espect  t o whet her  he or  she may hear  a par t i cul ar  case.  
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al l  t hat  i s  r equi r ed. "   Donohoo v.  Act i on Wi s. ,  I nc. ,  2008 WI  

110,  ¶¶24- 25,  314 Wi s.  2d 510,  754 N. W. 2d 480 ( concl udi ng t hat  

Just i ce But l er ,  hi msel f ,  deci ded t hat  he coul d be i mpar t i al ) ; 6 

see al so Jackson v.  Benson,  2002 WI  14,  ¶2,  249 Wi s.  2d 681,  639 

N. W. 2d 545 ( concl udi ng t hat  t he mot i on t o vacat e an opi ni on i n 

whi ch Just i ce Wi l cox par t i c i pat ed was f r i vol ous due t o t he 

i nor di nat e del ay) ;  Ci t y of  Edger t on v.  Gen.  Cas.  Co.  of  Wi s. ,  

190 Wi s.  2d 510,  521- 22,  527 N. W. 2d 305 ( 1995)  ( concl udi ng t hat  

Just i ce Geske' s di scl osur e i n open cour t  t hat  she woul d be 

i mpar t i al  despi t e t he nat ur e of  her  husband' s empl oyer  showed 

she,  her sel f ,  made t he r equi r ed subj ect i ve det er mi nat i on) ;  St at e 

v.  Am.  TV & Appl i ance of  Madi son,  I nc. ,  151 Wi s.  2d 175,  183,  

443 N. W. 2d 662 ( 1989)  ( concl udi ng t hat  once Just i ce Babl i t ch,  

hi msel f ,  deci ded t hat  he coul d be i mpar t i al ,  he was not  

di squal i f i ed by l aw f r om par t i c i pat i ng i n t he pr oceedi ng) .    

¶209 The r at i onal e i n t hose cases i s consi st ent ,  but  

Donohoo,  Jackson,  Ci t y of  Edger t on and Amer i can TV do not  

addr ess t he br oader  i ssue t hat  af f ect s each j ust i ce equal l y,  

wi t h whi ch we ar e concer ned i n Sect i on I I . A.   That  i s,  does a 

maj or i t y of  t he j ust i ces on t hi s  cour t  have t he power  t o pr event  

                                                 
6 Abr ahamson,  C. J. ' s wr i t i ng i mpl i es t hat  i n Donohoo v.  

Act i on Wi s. ,  I nc. ,  2008 WI  110,  314 Wi s.  2d 510,  754 N. W. 2d 480,  
t he cour t  r evi ewed t he mer i t s of   whet her  a j ust i ce ought  t o 
have di squal i f i ed hi msel f .   Abr ahamson,  C. J. ' s wr i t i ng,  ¶42.   
That  i s i ncor r ect  because t he cour t  di d not  deci de whet her  
Just i ce But l er  cor r ect l y concl uded t hat  he coul d be i mpar t i al .   
The  cour t  deci ded onl y t hat  " Just i ce But l er  c l ear l y det er mi ned 
t hat  he coul d be i mpar t i al . "   Donohoo,  314 Wi s.  2d 510,  ¶25 
( emphasi s added) .  
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a si t t i ng j ust i ce f r om f ul l y par t i c i pat i ng i n t he wor k of  hi s  or  

her  el ect ed of f i ce.    

¶210 I n Donohoo,  Jackson,  Ci t y of  Edger t on and Amer i can TV,  

t he mot i ons seeki ng di squal i f i cat i on of  a j ust i ce came af t er  t he 

cour t  had i ssued i t s deci s i on i n a pendi ng case.   However ,  as 

wi t h Al l en' s mot i on,  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Cr oset t o,  160 Wi s.  2d 581,  466 N. W. 2d 879 ( 1991) ,  

di squal i f i cat i on was sought  bef or e t he cour t  i ssued i t s 

deci s i on.   I n Cr oset t o,  t he Wi sconsi n Supr eme Cour t  addr essed 

whet her  al l  j ust i ces ought  t o be di squal i f i ed f r om 

par t i c i pat i on.   Cr oset t o' s mot i on f or  di squal i f i cat i on al l eged 

t hat  each j ust i ce had a per sonal  i nt er est  i n t he di sci pl i nar y 

pr oceedi ng because of  Cr oset t o' s per sonal  cr i t i c i sms of  t he 

j ust i ces i n an anci l l ar y pr oceedi ng.   I d.  at  584.   Cr oset t o 

based hi s mot i on f or  di squal i f i cat i on on t he appear ance of  a 

l ack of  i mpar t i al i t y .   I d.   He c i t ed Wi s.  St at .  § 757. 19( 2) ,  and 

he al so c i t ed t he due pr ocess cl auses of  t he f eder al  and st at e 

const i t ut i ons as l egal  bases f or  hi s mot i on.   I d.  at  583.  

¶211 Si x j ust i ces on t hi s cour t  di d not  convene t o deci de 

whet her  a sevent h j ust i ce coul d par t i c i pat e i n t he deci s i on i n 

Cr oset t o.   I nst ead,  each j ust i ce of  t he cour t  deci ded Cr oset t o' s 

due pr ocess mot i on f or  hi msel f  or  her sel f . 7  As t he cour t  

expl ai ned:  

                                                 
7 Chi ef  Just i ce Abr ahamson i s t he onl y j ust i ce now ser vi ng 

on t he Wi sconsi n Supr eme Cour t  who was al so a member  of  t he 
Wi sconsi n Supr eme Cour t  when I n r e Di sci pl i nar y Pr oceedi ngs 
Agai nst  Cr oset t o,  160 Wi s.  2d 581,  466 N. W. 2d 879 ( 1991) ,  was 
deci ded.  
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The member s of  t hi s cour t ,  i ndi v i dual l y,  have 
det er mi ned t hat  none has a s i gni f i cant  per sonal  
i nt er est  i n t he out come of  t hi s di sci pl i nar y 
pr oceedi ng such as woul d r equi r e our  di squal i f i cat i on.   
Each i s sat i sf i ed t hat  hi s or  her  i mpar t i al i t y  i n t hi s 
pr oceedi ng i s uni mpai r ed and,  f ur t her ,  t hat  our  act i ng 
i n t hi s mat t er  does not  cr eat e t he appear ance of  a 
l ack of  i mpar t i al i t y .  

I d.  at  584 ( emphasi s added) .  

¶212 Chi ef  Just i ce Abr ahamson,  who was a member  of  t he 

cour t  t hat  deci ded Cr oset t o' s mot i on,  di d not  di squal i f y her sel f  

or  r equest  t hat  t he ot her  j ust i ces deci de Cr oset t o' s due pr ocess 

chal l enge f or  her .   I nst ead,  she i ndi v i dual l y deci ded f or  

her sel f  t hat  she was not  di squal i f i ed f r om f ur t her  par t i c i pat i on 

by t he due pr ocess cl auses of  t he f eder al  and st at e 

const i t ut i ons or  by Wi s.  St at .  § 757. 19( 2) . 8  I d.   She al so wr ot e 

a separ at e opi ni on t hat  di ssent ed f r om t he di sci pl i ne i mposed 

and addr essed whet her  a j ust i ce shoul d appl y a subj ect i ve or  an 

obj ect i ve st andar d t o Cr oset t o' s mot i on f or  di squal i f i cat i on.   

I d.  at  602- 03 ( Abr ahamson,  J. ,  di ssent i ng) .   The i ssue of  

whet her  someone ot her  t han t hen- Just i ce Abr ahamson shoul d deci de 

whet her  she shoul d be di squal i f i ed was never  ment i oned i n her  

separ at e opi ni on.    

                                                 
8 Abr ahamson,  C. J. ' s wr i t i ng above at t empt s t o di ver t  

at t ent i on f r om a compar i son of  t hen- Just i ce Abr ahamson' s act s i n 
Cr oset t o wi t h her  cur r ent  posi t i on by asser t i ng t hat  she " di d 
not  j oi n"  t he per  cur i am opi ni on.   Abr ahamson,  C. J. ' s wr i t i ng,  
¶10 n. 2.   Thi s i s not  a f or t hr i ght  st at ement  t o t he r eader .   
Chi ef  Just i ce Abr ahamson,  t hen- Just i ce Abr ahamson,  was t he onl y  
woman j ust i ce when Cr oset t o was deci ded.   Ther ef or e,  t he 
st at ement  i n t he per  cur i am t hat  " her  i mpar t i al i t y  i n t hi s 
pr oceedi ng i s uni mpai r ed"  must  r ef er  t o t he deci s i on of  t hen-
Just i ce Abr ahamson.    
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¶213 However ,  now t hat  t he di squal i f i cat i on mot i on i s not  

di r ect ed at  her ,  Abr ahamson,  C. J. ' s wr i t i ng ar gues t hat  f our  

j ust i ces of  t hi s cour t  have t he power  t o di squal i f y anot her  

j ust i ce f r om par t i c i pat i on.   Abr ahamson,  C. J. ' s wr i t i ng,  ¶34.   

Thi s posi t i on i s i n di r ect  conf l i c t  wi t h t he act i on t hat  she 

t ook on her  own behal f  i n Cr oset t o.   She ci t es Case v.  Hof f man,  

100 Wi s.  314,  74 N. W.  220 ( 1898) ,  i n suppor t  of  her  cont ent i on.   

Abr ahamson,  C. J. ' s wr i t i ng,  ¶¶39- 41.   However ,  Case does not  

suppor t  t he posi t i on she t akes.  

¶214 Case ar ose i n a ver y i nt er est i ng cont ext  because 

Just i ce Newman,  f or  whom di squal i f i cat i on was sought ,  was dead 

when t he cour t  t ook up t he mot i on.   Case,  100 Wi s.  at  354.   

Just i ce Newman had pr evi ousl y par t i c i pat ed i n t he deci s i on,  but  

he had never  r ul ed on t he di squal i f i cat i on mot i on.   I d.   

Ther ef or e,  t he r emai ni ng j ust i ces had t o deci de i t ,  as Just i ce 

Newman obvi ousl y coul d not .   Accor di ngl y,  Case i s not  suppor t  

f or  t hi s cour t  t o det er mi ne t hat  a maj or i t y of  t he j ust i ces have 

t he power  t o di squal i f y a j ust i ce f r om par t i c i pat i ng i n a 

pr oceedi ng bef or e t he cour t .    

¶215 I t  i s  i mper at i ve t o not e t hat  Case was publ i shed l ong 

bef or e t hen- Just i ce Abr ahamson' s deci s i on i n Cr oset t o.  

Ther ef or e,  i f  Chi ef  Just i ce Abr ahamson t r ul y under st ood Case' s  

hol di ng t o r equi r e t he cour t  t o act  i n t he manner  t hat  she now 

ur ges,  she woul d have act ed di f f er ent l y i n Cr oset t o.   The r eader  

shoul d not e t hat  despi t e mor e t han 50 pages of  nar r at i on and a 

vol umi nous appendi x,  Abr ahamson,  C. J. ' s wr i t i ng f ai l s  t o ment i on 

any r eason f or  Chi ef  Just i ce Abr ahamson' s change of  posi t i on,  
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now t hat  i t  i s  not  she,  but  r at her ,  a di f f er ent  j ust i ce,  who i s 

t he subj ect  of  a di squal i f i cat i on mot i on.   

¶216 Abr ahamson,  C. J. ' s wr i t i ng al so c i t es St at e v.  

Car pr ue,  2004 WI  111,  274 Wi s.  2d 656,  683 N. W. 2d 31,  as suppor t  

f or  t he power  of  f our  j ust i ces t o di squal i f y anot her  j ust i ce.   

Abr ahamson,  C. J. ' s wr i t i ng,  ¶86 n. 54.   Car pr ue does not  suppor t  

t hei r  posi t i on.   Car pr ue i nvol ved a c l ai m t hat  a c i r cui t  cour t  

j udge shoul d have di squal i f i ed her sel f .   Car pr ue conf i r med t hat  

a j udge' s deci s i on about  di squal i f i cat i on i s " up t o t he j udge' s 

own det er mi nat i on.   Thi s pr ovi s i on ' l eaves t he r esponsi bi l i t y  of  

wi t hdr awal  t o t he i nt egr i t y of  t he i ndi v i dual  j udge. ' "   Car pr ue,  

274 Wi s.  2d 656,  ¶61 ( quot i ng St at e v.  Har r el l ,  199 Wi s.  2d 654,  

665,  546 N. W. 2d 115 ( 1996) ) .    

¶217 Fur t her mor e,  i t  i s  a vast l y di f f er ent  mat t er  f or  t hi s 

cour t  t o r evi ew whet her  a c i r cui t  cour t  j udge shoul d have 

par t i c i pat ed i n a pr oceedi ng at  t he c i r cui t  cour t  t han i t  i s  t o 

concl ude t hat  t he maj or i t y of  t hi s cour t  has t he power  t o 

di squal i f y a f el l ow j ust i ce f r om par t i c i pat i on i n a pendi ng 

mat t er .   When a c i r cui t  cour t  j udge i s di squal i f i ed f r om 

par t i c i pat i ng i n a pr oceedi ng,  anot her  c i r cui t  cour t  j udge t akes 
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hi s or  her  pl ace.   However ,  when a supr eme cour t  j ust i ce i s 

di squal i f i ed,  no ot her  per son can t ake hi s or  her  pl ace. 9 

¶218 The cr i t i cal  nat ur e of  a j ust i ce' s deci s i on on a 

mot i on f or  di squal i f i cat i on was expl ai ned by Uni t ed St at es 

Supr eme Cour t  Just i ce Rut h Bader  Gi nsbur g i n t he cont ext  of  t he 

quest i on of  di squal i f i cat i on of  a Supr eme Cour t  Just i ce.   She 

sai d,  " Because t her e' s no subst i t ut e f or  a Supr eme Cour t  

Just i ce,  i t  i s  i mpor t ant  t hat  we not  l i ght l y [ di squal i f y]  

our sel ves. "   Rut h Bader  Gi nsbur g,  The Day,  Ber r y & Howar d 

Vi s i t i ng Schol ar :   An Open Di scussi on wi t h Rut h Bader  Gi nsbur g,  

36 Conn.  L.  Rev.  1033,  1039 ( 2004) .    

¶219 The Wi sconsi n Supr eme Cour t ' s  hi st or y of  r equi r i ng t he 

j ust i ce who i s t he f ocus of  a di squal i f i cat i on mot i on t o deci de 

t he mot i on i s consi st ent  wi t h t he pr ecedent  of  t he Uni t ed St at es 

Supr eme Cour t . 10  When a mot i on i s made t o di squal i f y a j ust i ce 

                                                 
9 Abr ahamson,  C. J. ' s wr i t i ng ext ensi vel y r el i es on j udi c i al  

di squal i f i cat i on opi ni ons r egar di ng ci r cui t  cour t  j udges,  
wi t hout  i nf or mi ng t he r eader  t hat  t he j udge who was t he f ocus of  
t he mot i on was a c i r cui t  cour t  j udge and wi t hout  poi nt i ng out  
t he di f f er ence bet ween our  di squal i f y i ng a c i r cui t  cour t  j udge 
as compar ed wi t h di squal i f y i ng a j udi c i al  peer .   See di scussi ons 
of  I n r e Hon.  Char l es E.  Kadi ng,  70 Wi s.  2d 508,  235 N. W. 2d 409 
( 1975) ;  St at e v .  Har r el l ,  199 Wi s.  2d 654,  546 N. W. 2d 115 
( 1996) ;  St at e v.  Wal ber g,  109 Wi s.  2d 96,  325 N. W. 2d 687 ( 1982) .   
Abr ahamson,  C. J. ' s wr i t i ng,  passi m.  

10 I n a 2004 i nt er vi ew,  Uni t ed St at es Supr eme Cour t  Just i ce 
Rut h Bader  Gi nsbur g c l ear l y expl ai ned t hat  t he deci s i on about  
whet her  a Supr eme Cour t  Just i ce i s di squal i f i ed f r om 
par t i c i pat i on i n a pr oceedi ng i s al ways made by t he i ndi v i dual  
j ust i ce.   Rut h Bader  Gi nsbur g,  The Day,  Ber r y & Howar d Vi s i t i ng 
Schol ar :   An Open Di scussi on wi t h Rut h Bader  Gi nsbur g,  36 Conn.  
L.  Rev.  1033,  1039 ( 2004) .    
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of  t he Uni t ed St at es Supr eme Cour t ,  ei t her  t he j ust i ce f or  whom 

di squal i f i cat i on i s sought  addr esses t he mot i on i ndi v i dual l y,  

e. g. ,  Cheney v.  Uni t ed St at es Di st r i ct  Cour t  f or  t he Di st r i ct  of  

Col umbi a,  541 U. S.  913 ( 2004) 11 ( Just i ce Scal i a s i t t i ng 

i ndi v i dual l y i n r esponse t o t he Si er r a Cl ub' s mot i on t o 

di squal i f y hi m) ,  or ,  l ess f r equent l y,  t he ent i r e Supr eme Cour t ,  

i ncl udi ng t he j ust i ce f or  whom r ecusal  i s  sought ,  i ssues a one 

sent ence deni al  of  t he mot i on f or  di squal i f i cat i on,  e. g. ,  Er nest  

v.  Uni t ed St at es At t or ney f or  t he Sout her n Di st r i ct  of  Al abama,  

474 U. S.  1016 ( 1985) . 12 

¶220 The Uni t ed St at es Supr eme Cour t  has never  hel d t hat  a 

maj or i t y of  t hat  Cour t  has t he power  t o di squal i f y a j udi c i al  

peer ,  i . e. ,  a dul y appoi nt ed and conf i r med Uni t ed St at es Supr eme 

Cour t  Just i ce,  f r om par t i c i pat i ng i n any case t o come bef or e t he 

Cour t  because of  an al l egat i on t hat  t he j ust i ce at  whom t he 

                                                 
11 See al so Mi cr osof t  Cor p.  v.  Uni t ed St at es,  530 U. S.  1301 

( 2000)  ( wher ei n Just i ce Rehnqui s t  r esponded denyi ng a mot i on f or  
hi s di squal i f i cat i on) ;  Hanr ahan v.  Hampt on,  446 U. S.  1301 ( 1980)  
( Just i ce Rehnqui st  denyi ng a mot i on f or  hi s di squal i f i cat i on) ;  
Lai r d v.  Tat um,  409 U. S.  901 ( 1972)  ( Just i ce Rehnqui st  denyi ng a 
mot i on f or  hi s di squal i f i cat i on) ;  Gr avel  v.  Uni t ed St at es,  409 
U. S.  902 ( 1972)  ( Just i ce Rehnqui st  denyi ng a mot i on f or  hi s 
di squal i f i cat i on) ;  Guy v.  Uni t ed St at es,  409 U. S.  896 ( 1972)  
( Just i ce Bl ackmun and Just i ce Rehnqui st  i ndi v i dual l y denyi ng 
mot i ons r equest i ng di squal i f i cat i on of  each j ust i ce) .  

12 See al so Ker pel man v.  At t or ney Gr i evance Comm' n of  Md. ,  
450 U. S.  970 ( 1981)  ( summar y deni al  of  mot i on t o di squal i f y 
Chi ef  Just i ce Bur ger ) ;  Ser zysko v.  Chase Manhat t an Bank,  409 
U. S.  1029 ( 1972)  ( summar y deni al  of  mot i ons t o di squal i f y 
Just i ce Powel l  and Just i ce Rehnqui st ) .  
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mot i on was di r ect ed was not  i mpar t i al . 13  As Just i ce Rober t  

Jackson expl ai ned,  " [ t ] her e i s no aut hor i t y known t o me under  

whi ch a maj or i t y of  t hi s Cour t  has power  under  any ci r cumst ances 

t o excl ude one of  i t s  dul y commi ssi oned Just i ces f r om si t t i ng or  

vot i ng i n any case. "   Jewel l  Ri dge Coal  Cor p.  v.  Local  No.  6167,  

Uni t ed Mi ne Wor ker s of  Am. ,  325 U. S.  897,  897 ( 1945)  ( Jackson,  

J. ,  concur r i ng) .   

¶221 Si mi l ar l y,  i n t he mor e t han 150 year s t hat  t he 

Wi sconsi n Supr eme Cour t  has ser ved t he peopl e of  Wi sconsi n,  i t  

consi st ent l y has f ol l owed t he pr act i ce of  t he Uni t ed St at es 

Supr eme Cour t  i n r egar d t o di squal i f i cat i on of  a j udi c i al  peer .    

¶222 Al l en c i t es Caper t on v.  A. T.  Massey Coal  Co. ,  I nc. ,  

556 U. S.  __,  129 S.  Ct .  2252 ( 2009) ,  as suppor t  f or  hi s 

asser t i on t hat  a maj or i t y of  t hi s cour t  shoul d di squal i f y a 

j udi c i al  peer .   Caper t on has no r el evance her e.   Fi r st ,  t he 

Uni t ed St at es Supr eme Cour t  was not  consi der i ng t he 

                                                 
13 I n 1975,  af t er  Just i ce Wi l l i am O.  Dougl as suf f er ed a 

ser i ous st r oke t hat  l ef t  hi m sever el y compr omi sed,  seven of  t he 
r emai ni ng j ust i ces deci ded not  t o assi gn Just i ce Dougl as any 
mor e opi ni ons t o wr i t e.   However ,  t hey di d not  di squal i f y 
Just i ce Dougl as f r om al l  f ur t her  par t i c i pat i on i n Cour t  
pr oceedi ngs,  even i n hi s ver y compr omi sed condi t i on.   He was not  
f or ced of f  any case.   See Davi d J.  Gar r ow,  Ment al  Decr epi t ude on 
t he U. S.  Supr eme Cour t :   The Hi st or i cal  Case f or  a 28t h 
Amendment ,  67 U.  Chi .  L.  Rev.  995 ( 2000) .   The act i on t aken 
r egar di ng Just i ce Dougl as has not hi ng t o do wi t h whet her  f our  
j ust i ces can di squal i f y a f ul l y  compet ent  member  of  t hi s cour t  
f r om a pendi ng pr oceedi ng.   Abr ahamson,  C. J. ' s wr i t i ng' s  
descr i pt i on of  t he act i ons t aken by t he Uni t ed St at es Supr eme 
Cour t  af t er  Just i ce Dougl as had suf f er ed a st r oke i s not  
accur at e.   See Abr ahamson,  C. J. ' s wr i t i ng,  ¶62,  Appendi x B,  
¶¶161- 62.   
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di squal i f i cat i on of  a j udi c i al  peer  i n Caper t on;  r at her ,  i t  was 

consi der i ng t he di squal i f i cat i on of  a st at e cour t  j ust i ce.   

Second,  t he st at e cour t  j ust i ce di d deci de al l  mot i ons f or  hi s 

di squal i f i cat i on;  ot her  st at e cour t  j ust i ces di d not  deci de 

t hem,  even t hough t hey voi ced t hei r  opposi t i on t o hi s deci s i ons.    

¶223 Abr ahamson,  C. J. ' s wr i t i ng al so asser t s t hat  a f eder al  

const i t ut i onal  c l ai m must  be addr essed and t hat  a st at e 

const i t ut i onal  c l ai m must  have a r emedy.   The wr i t i ng t hen 

assumes t hat  a maj or i t y of  t he cour t  must  deci de t hose cl ai ms.   

Abr ahamson,  C. J. ' s wr i t i ng,  ¶46,  ¶47 n. 22.   We agr ee t hat  

const i t ut i onal  quest i ons pr oper l y pr esent ed shoul d be addr essed 

and t hat  pr ovi di ng a r emedy f or  mer i t or i ous c l ai ms i s i mpor t ant .   

However ,  addr essi ng cl ai ms and pr ovi di ng a r emedy do not  r equi r e 

t hat  a maj or i t y of  t he cour t  have t he power  t o di squal i f y a 

f el l ow j ust i ce f r om cour t  pr oceedi ngs.   Const i t ut i onal  c l ai ms,  

bot h f eder al  and st at e,  ar e addr essed by t he i ndi v i dual  j ust i ce 

agai nst  whom t he al l egat i ons wer e made,  j ust  as t hey wer e i n 

Cr oset t o,  when t hen- Just i ce Abr ahamson deci ded f or  her sel f  

whet her  t he al l egat i ons t hat  t he due pr ocess cl auses of  t he 

f eder al  and st at e const i t ut i ons r equi r ed her  di squal i f i cat i on.   

Cr oset t o,  160 Wi s.  2d at  584.   As t he opi ni on she j oi ned st at ed,  

" Each i s sat i sf i ed t hat  hi s or  her  i mpar t i al i t y  i n t hi s  

pr oceedi ng i s uni mpai r ed and,  f ur t her ,  t hat  our  act i ng i n t hi s 
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mat t er  does not  cr eat e t he appear ance of  a l ack of  

i mpar t i al i t y . "   I d.  ( emphasi s added) . 14  

¶224 Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey and Just i ce 

Cr ooks cont end t hat  f our  j ust i ces of  t hi s cour t  have t he power  

t o r emove anot her  j ust i ce under  our  super i nt endi ng power s.   

Abr ahamson,  C. J. ' s wr i t i ng,  ¶48.   Ther e i s a pr ocess by whi ch a 

j ust i ce may be r emoved f r om t he cour t ,  but  onl y wi t h due pr ocess  

accor ded t o t he j ust i ce.   Al l  j udges and j ust i ces accept  t he 

const i t ut i onal  pr ovi s i ons f or  t hei r  r emoval  and t he r emedi es 

avai l abl e under  t he j udi c i al  code upon el ect i on t o t he j udi c i al  

br anch of  gover nment . 15  However ,  t hose bases f or  r emoval  ar e a 

f ar  cr y f r om what  Abr ahamson,  C. J. ' s wr i t i ng i s pr oposi ng.   She 

asser t s t hat  f our  j ust i ces can di squal i f y a f el l ow j ust i ce based 

on t he al l egat i on t hat  a def endant ' s due pr ocess r i ght s wer e 

v i ol at ed by campai gn speech.   She accor ds no subst ant i ve 

                                                 
14 Chi ef  Just i ce Abr ahamson,  t hen- Just i ce Abr ahamson,  was 

t he onl y woman j ust i ce on t he Wi sconsi n Supr eme Cour t  when 
Cr oset t o was deci ded.   Ther ef or e,  she di d deci de,  f or  her sel f ,  
Cr oset t o' s mot i on t o di squal i f y her  on t he basi s of  t he st at e 
and f eder al  due pr ocess cl auses.    

15 A j ust i ce of  t he Wi sconsi n Supr eme Cour t  can be r emoved 
onl y t hr ough i mpeachment  ( Wi s.  Const .  ar t .  VI I ,  § 1) ,  def eat  i n 
an el ect i on ( Wi s.  Const .  ar t .  VI I ,  § 4( 1)  & § 9;  Wi s.  Const .  
ar t .  XI I I ,  § 12) ,  as par t  of  a di sci pl i nar y pr oceedi ng by t he 
supr eme cour t  f or  cause or  di sabi l i t y  ( Wi s.  Const .  ar t .  VI I ,  
§ 11) ,  by addr ess ( Wi s.  Const .  ar t .  VI I ,  § 13) ,  or  i f  t he 
l egi s l at ur e wer e t o i mpose a mandat or y r et i r ement  age ( Wi s.  
Const .  ar t .  VI I ,  § 24( 2) ) .  
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st andar ds and no pr ocedur al  due pr ocess.   Such a suggest i on i s 

shocki ng. 16 

¶225 Fi nal l y,  Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey and 

Just i ce Cr ooks assume t hat  i f  t hey have t he power  t o f or ce 

anot her  j ust i ce of f  a pendi ng case,  bot h an i mpar t i al  cour t  and 

t he appear ance of  an i mpar t i al  cour t  wi l l  r esul t .   Abr ahamson,  

C. J. ' s wr i t i ng,  passi m.   Thei r  unspoken assumpt i on i s based on 

t he f aul t y pr emi se t hat  gi v i ng f our  member s of  t he cour t  t he 

power  t o di squal i f y a f el l ow j ust i ce wi l l  i ncr ease t he 

appear ance of  i mpar t i al i t y  of  t he cour t .    

¶226 Thi s i s a deepl y di v i ded cour t ,  at  a ver y 

phi l osophi cal  l evel  concer ni ng how a st at e supr eme cour t  shoul d 

f unct i on.   The publ i c per cept i on of  t hi s cour t  i s  al so deepl y 

di v i ded.   Ther ef or e,  f our  j ust i ces f or c i ng anot her  j ust i ce of f  

t he cour t  i s  j ust  as apt  t o be per cei ved as a bi ased act  

r esul t i ng i n a bi ased t r i bunal ,  as i s t he j ust i ce r emai ni ng on 

t he case and par t i c i pat i ng i n i t  af t er  he or  she has consi der ed 

t he di squal i f i cat i on mot i on.   What  Chi ef  Just i ce Abr ahamson,  

                                                 
16 We not e Abr ahamson,  C. J. ' s wr i t i ng' s l engt hy nar r at i on of  

her  ver si on of  pr oposed deci s i ons t hat  she cont ends wer e 
pr esent ed i n t he pr i vat e meet i ngs of  t he j ust i ces.   Abr ahamson,  
C. J. ' s wr i t i ng,  ¶¶14- 19.   I n t he past ,  we have not  publ i c l y 
di scussed what  we bel i eved t r anspi r ed i n our  pr i vat e meet i ngs 
whi l e a case was bei ng consi der ed.   We al so have not  di scussed 
pr oposed deci s i ons,  consi der i ng pr el i mi nar y opi ni ons t he 
conf i dent i al  wor k pr oduct  of  t he cour t .   We ar e at  a l oss t o 
det er mi ne why Abr ahamson,  C. J. ' s wr i t i ng has t aken t hi s t ack as 
i t  adds not hi ng t o t he l egal  r easoni ng i n her  opi ni on.   Per haps 
i t  i s  an at t empt  t o j ust i f y Chi ef  Just i ce Abr ahamson' s  
ext r aor di nar y del ay i n per mi t t i ng t he publ i c r el ease of  our  
deci s i on on Al l en' s r ecusal  mot i on.  
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Just i ce Br adl ey and Just i ce Cr ooks pr opose i s  t he openi ng of  

Pandor a' s Box t o ever - i ncr easi ng at t empt s t o mani pul at e t he 

out comes i n pendi ng mat t er s by changi ng t he composi t i on of  t he 

cour t  t hat  wi l l  deci de t he i ssues pr esent ed.    

¶227 Act ual  f ai r ness and t he appear ance of  an unbi ased 

t r i bunal  ar e ver y i mpor t ant  t o us,  but  i mpar t i al i t y  wi l l  not  be 

f ur t her ed by gr ant i ng f our  j ust i ces t he power  t o pr event  anot her  

j ust i ce f r om f ul f i l l i ng hi s j udi c i al  of f i ce.   

¶228 I n summar y,  as i s t he pr act i ce of  t he Uni t ed St at es 

Supr eme Cour t  and has been t he pr act i ce of  t hi s  cour t  f or  mor e 

t han 150 year s,  we,  who j oi n i n t hi s opi ni on,  concl ude t hat  a 

maj or i t y of  t he j ust i ces on t he Wi sconsi n Supr eme Cour t  do not  

have t he power  t o di squal i f y a f el l ow j ust i ce f r om par t i c i pat i on 

i n a pr oceedi ng bef or e t hi s cour t .    

¶229 Just i ces Davi d T.  Pr osser ,  Pat i ence Dr ake Roggensack 

and Annet t e Ki ngsl and Zi egl er  j oi n i n t hi s opi ni on. 17   

B.  Whet her  Just i ce Gabl eman Made 
t he Requi r ed Det er mi nat i on18 

¶230 Mot i ons such as Al l en' s have i nst i t ut i onal  i mpact s on 

t he cour t  as a whol e.   Such mot i ons wi t h t hei r  al l egat i ons of  

bi as and t he appear ance of  bi as r ecei ve s i gni f i cant  at t ent i on i n 

                                                 
17 Abr ahamson,  C. J. ' s wr i t i ng i s f i l l ed wi t h name- cal l i ng 

di r ect ed at  t he member s of  t he cour t  who have j oi ned i n t hi s 
opi ni on.   Name- cal l i ng i s not  l egal  r easoni ng.   Name- cal l i ng 
r ef l ect s poor l y on t he j ust i ces who r esor t  t o i t s use and 
r ef l ect s adver sel y on t he di gni t y of  t hi s cour t  as an 
i nst i t ut i on.   We have not  r esponded i n k i nd.    

18 Just i ce Gabl eman has never  par t i c i pat ed i n t he deci s i on 
set  out  i n Sect i on I I . B.  
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t he mass medi a and t end t o under mi ne t he publ i c ' s t r ust  and 

conf i dence i n t he i mpar t i al i t y  of  t hi s cour t ' s  deci s i ons and i n 

t he i nt egr i t y of  al l  j ust i ces,  not  onl y t he j ust i ce at  whom t he 

mot i on i s di r ect ed.   Accor di ngl y,  mot i ons t o di squal i f y a 

j ust i ce ar e never  r out i ne mat t er s f or  t he cour t .  

¶231 At  i t s hear t ,  Al l en' s mot i on i s based on t he 

al l egat i on t hat  a j udi c i al  candi dat e' s announced concer ns f or  

i ssues bear i ng on l aw enf or cement  i s suf f i c i ent  t o v i ol at e 

Al l en' s const i t ut i onal  r i ght  t o due pr ocess of  l aw.   Hi s mot i on 

ext ensi vel y quot es campai gn speech and Just i ce Gabl eman' s 

at t or ney' s def ense of  t hat  speech.   However ,  Al l en' s al l egat i ons 

do not  even begi n t o appr oach a due pr ocess vi ol at i on.    

¶232 Not  ever y pl eadi ng t hat  l abel s i t sel f  as a due pr ocess 

chal l enge act ual l y st at es such a chal l enge. 19  Ther ef or e,  as a 

f oundat i onal  mat t er ,  we i ndependent l y r evi ew whet her  a compl ai nt  

st at es a c l ai m upon whi ch r el i ef  may be gr ant ed.   John Doe 1 v.  

Ar chdi ocese of  Mi l waukee,  2007 WI  95,  ¶12,  303 Wi s.  2d 34,  734 

N. W. 2d 827.   I n so doi ng,  we accept  t he f act s set  f or t h i n t he 

pl eadi ngs as t r ue f or  pur poses of  det er mi ni ng t he suf f i c i ency of  

t he pl eadi ng.   I d.   However ,  we do not  accept  t he pl eadi ngs'  

l egal  concl usi ons.   I d.  

¶233 The Uni t ed St at es Supr eme Cour t  has expl ai ned t hat  due 

pr ocess i s v i ol at ed onl y when a pr act i ce " of f ends some pr i nci pl e 

of  j ust i ce so r oot ed i n t he t r adi t i ons and consci ence of  our  

                                                 
19 Abr ahamson,  C. J. ' s wr i t i ng has i gnor ed t hi s basi c pr emi se 

of  l aw.    
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peopl e as t o be r anked as f undament al . "   Aet na Li f e I ns.  Co.  v.  

LaVoi e,  475 U. S.  813,  821 ( 1986) .   The r i ght  t o an i mpar t i al  

j udge i s so r oot ed i n our  t r adi t i ons as t o be f undament al ,  and 

t her ef or e,  i t  i s  guar ant eed by due pr ocess.   St at e v.  

Hol l i ngswor t h,  160 Wi s.  2d 883,  893,  467 N. W. 2d 555 ( Ct .  App.  

1991) .  

¶234 However ,  t he pr ecl usi on of  bi as t hat  i s  guar ant eed by 

due pr ocess t o ever y par t y i s bi as agai nst  t he speci f i c  par t y 

who i s t hen bef or e t he cour t  or  bi as due t o t he j udge' s havi ng a 

f i nanci al  i nt er est  i n t he out come of  t he par t i cul ar  case t hen 

pendi ng.   Br acy v.  Gr aml ey,  520 U. S.  899,  904- 05 ( 1997) .  

¶235 Thi s bi as of  a const i t ut i onal  nat ur e i s not  a 

gener al i zed di spl easur e wi t h a par t i cul ar  gr oup,  when t hat  gr oup 

i s not  al so a const i t ut i onal l y pr ot ect ed cl ass.   Aet na,  475 U. S.  

at  820- 21 ( concl udi ng t hat  al l egat i ons of  a j udge' s gener al  

host i l i t y  t owar d i nsur ance compani es does not  suppor t  t he 

concl usi on t hat  such a j udge' s par t i c i pat i on v i ol at ed due 

pr ocess) .   The bi as Al l en al l eges i s bi as agai nst  ever y per son 

who i s a def endant  i n ever y cr i mi nal  pr oceedi ng;  i t  i s  not  bi as 

agai nst  Al l en.    

¶236 Bi as al so i s not  a j udge' s past  i nt er pr et at i on of  

i ssues t hat  may appear  agai n i n a par t y ' s pendi ng case.   St at e 

v.  O' Nei l l ,  2003 WI  App 73,  ¶16,  261 Wi s.  2d 534,  663 N. W. 2d 292 

( concl udi ng t hat  a j udge' s use of  a pr ocedur e t hat  was ear l i er  

chal l enged i s not  evi dence of  bi as agai nst  t he def endant ) .  

¶237 Al l en has al l eged no par t i cul ar i zed bi as by Just i ce 

Gabl eman agai nst  hi m per sonal l y,  nor  has he al l eged t hat  Just i ce 
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Gabl eman had any f i nanci al  i nt er est  i n t he out come of  hi s case.   

Al l en has not  al l eged t hat  Just i ce Gabl eman has had any past  

cont act s of  any t ype wi t h hi m or  hi s case.   Al l en has not  

al l eged t hat  Just i ce Gabl eman even knows who he i s.   No 

pot ent i al  const i t ut i onal  due pr ocess vi ol at i on has been al l eged 

her e based on Just i ce Gabl eman' s par t i c i pat i on i n Al l en' s case.    

¶238 Al l en' s c l ai m i s not  compar abl e t o t he c l ai m made i n 

Caper t on.   Caper t on was based on cl ai ms of  par t i cul ar i zed bi as 

agai nst  a par t y i n a pendi ng case because of  act i ons t aken by 

t he ot her  par t y.   Caper t on,  129 S.  Ct .  at  2263- 64.   Those 

act i ons wer e al l eged t o have di r ect l y benef i t t ed a j ust i ce who 

at  t hat  t i me was about  t o deci de Caper t on' s case.   I d.  at  2265.   

Her e,  t her e has been no al l egat i on of  bi as agai nst  Al l en because 

of  any connect i on bet ween Just i ce Gabl eman and Al l en.   

Accor di ngl y,  Al l en has f ai l ed t o st at e a c l ai m cogni zabl e under  

t he due pr ocess cl auses of  ei t her  t he f eder al  or  st at e 

const i t ut i on.   
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¶239 Al l en al so has sought  di squal i f i cat i on based on 

st at ut or y gr ounds. 20  He al l eged t hat  Wi s.  St at .  § 757. 19( 2) ( g)  

r equi r es Just i ce Gabl eman' s di squal i f i cat i on.   Sect i on 

757. 19( 2) ( g)  pr ovi des:  

( 2)  Any j udge shal l  di squal i f y hi msel f  or  her sel f  
f r om any ci v i l  or  cr i mi nal  act i on or  pr oceedi ng when 
one of  t he f ol l owi ng si t uat i ons occur s:  

.  .  .  

( g)  When a j udge det er mi nes t hat ,  f or  any r eason,  
he or  she cannot ,  or  i t  appear s he or  she cannot ,  act  
i n an i mpar t i al  manner .  

¶240 Our  most  r ecent  consi der at i on of  an al l eged vi ol at i on 

of  Wi s.  St at .  § 757. 19( 2) ( g)  occur r ed i n Donohoo.   Ther e,  

Donohoo al l eged t hat  Just i ce But l er  cont r avened § 757. 19( 2) ( g)  

when he accept ed f i nanci al  cont r i but i ons f r om an at t or ney who 

had a case pendi ng bef or e t he cour t .   Donohoo,  314 Wi s.  2d 510,  

¶25.   As we consi der ed Donohoo' s al l egat i ons,  we r ei t er at ed t he 

st andar ds t hat  ar e appl i ed by t hi s cour t  t o a j ust i ce' s 

                                                 
20 The f eder al  cour t  syst em has est abl i shed an expanded r ul e 

t hat  sat i sf i es var i ous due pr ocess and ot her  non- const i t ut i onal  
concer ns.   See 28 U. S. C.  § 455 ( 2006) .   Wi sconsi n al so empl oys a 
st at ut or y scheme t o gui de j udges and j ust i ces i n f ul f i l l i ng 
t hei r  obl i gat i on ei t her  t o par t i c i pat e or  t o di squal i f y 
t hemsel ves.   See Wi s.  St at .  § 757. 19.   However ,  as we have 
r ecogni zed i n t he cont ext  of  j udi c i al  di squal i f i cat i on,  " not  al l  
quest i ons of  j udi c i al  qual i f i cat i on .  .  .  i nvol ve const i t ut i onal  
val i di t y. "   St at e v.  Kywanda F. ,  200 Wi s.  2d 26,  35,  546 N. W. 2d 
440 ( 1996) .   " The adopt i on of  [ di squal i f i cat i on]  st at ut es t hat  
per mi t  di squal i f i cat i on f or  bi as or  pr ej udi ce i s not  a 
suf f i c i ent  basi s  f or  i mposi ng a const i t ut i onal  r equi r ement  under  
t he Due Pr ocess Cl ause. "   I d.  at  36 ( c i t i ng Aet na Li f e I ns.  Co.  
v.  LaVoi e,  475 U. S.  813,  820 ( 1986) ) .  
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di squal i f i cat i on deci s i on i n r egar d t o an al l eged vi ol at i on of  

§ 757. 19( 2) ( g) .   I d. ,  ¶24.   We sai d:  

Appel l at e r evi ew of  [ t he j ust i ce' s]  subj ect i ve 
det er mi nat i on i s " l i mi t ed t o est abl i shi ng whet her  t he 
j udge made a det er mi nat i on r equi r i ng 
di squal i f i cat i on. "   Amer i can TV,  151 Wi s.  2d at  186 
( f ur t her  c i t at i ons omi t t ed) .   The r evi ewi ng cour t  must  
obj ect i vel y deci de i f  t he j udge went  t hr ough t he 
r equi r ed exer ci se of  maki ng a subj ect i ve 
det er mi nat i on.  

I d.  ( c i t i ng Har r el l ,  199 Wi s.  2d at  663- 64) .   I n addi t i on,  when 

a mot i on i s made t o di squal i f y  a j ust i ce f r om past  or  f ut ur e 

pr oceedi ngs,  we do not  addr ess whet her  t he j ust i ce cor r ect l y or  

i ncor r ect l y deci ded t he i ssues pr esent ed.   Am.  TV,  151 Wi s.  2d 

at  183.   As we expl ai ned,   

To t he ext ent  pr i or  cases ci t ed by t he St at e suggest  
t hat  a r evi ewi ng cour t ,  i n det er mi ni ng whet her  a j udge 
shoul d have r ecused hi msel f ,  i s  t o i ndependent l y and 
obj ect i vel y det er mi ne whet her  t her e was an appear ance 
of  [ ] par t i al i t y ,  .  .  .  or  whet her  t he j udge' s 
i mpar t i al i t y  can r easonabl y be quest i oned .  .  .  t hey 
ar e i nappl i cabl e t o a det er mi nat i on whet her  a j udge 
was di squal i f i ed by sec.  757. 19( 2) ( g) ,  St at s.  

I d.  at  183- 84.    

¶241 We now appl y t hese st andar ds t o t he deci s i on made by 

Just i ce Gabl eman.   The mot i on t o di squal i f y Just i ce Gabl eman has 

been pendi ng bef or e t he cour t  s i nce Apr i l  17,  2009. 21  Pr i or  t o 

addr essi ng Al l en' s mot i on,  Just i ce Gabl eman had al l  of  Al l en' s  

submi ssi ons bef or e hi m.   He al so had t he r esponse of  t he St at e,  

whi ch was f i l ed Apr i l  28,  2009.   When he deni ed Al l en' s mot i on 

r equest i ng hi m t o di squal i f y hi msel f ,  he sai d:  
                                                 

21 On August  13,  2009,  Al l en f i l ed a l et t er  suppl ement i ng 
t he aut hor i t y he pr evi ousl y c i t ed f or  hi s Apr i l  17,  2009 mot i on.  
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Havi ng consi der ed t he mot i on of  def endant -
appel l ant - pet i t i oner ,  Aar on Ant oni o Al l en,  
i ndi v i dual l y di r ect ed t o Just i ce Mi chael  J.  Gabl eman 
f or  hi s r ecusal  f r om par t i c i pat i on i n Case No.  
2007AP795,  and af t er  car ef ul  consi der at i on of  t he 
mot i on f or  r ecusal ;  

I T I S ORDERED t hat  t he mot i on t o Just i ce Mi chael  
J.  Gabl eman i ndi v i dual l y i s her eby deni ed.  

¶242 The or der  denyi ng Al l en' s mot i on was r el eased on 

Sept ember  10,  2009,  af t er  " car ef ul  consi der at i on of  t he mot i on. "   

Just i ce Gabl eman aut hor ed t he or der  wi t h al l  of  t he al l eged 

gr ounds f or  di squal i f i cat i on t hat  ar e now bef or e t he cour t .   He 

had pl ent y of  t i me t o r esear ch and car ef ul l y  consi der  t he 

ar gument s made i n suppor t  of  and i n opposi t i on t o t he mot i on.   

He made a subj ect i ve det er mi nat i on t hat  t he gr ounds speci f i ed i n 

Al l en' s mot i on di d not  war r ant  hi s di squal i f i cat i on.   The or der  

t hat  was i ssued i s obj ect i ve pr oof  of  Just i ce Gabl eman' s  

subj ect i ve deci s i on.   Just i ce Gabl eman' s or der  sat i sf i ed t he 

t est  we set  out  i n Donohoo.   Accor di ngl y,  we concl ude t hat  

Just i ce Gabl eman made t he deci s i ons he was r equi r ed t o make,  

j ust  as Chi ef  Just i ce Abr ahamson di d i n Cr oset t o.   

¶243 Al t hough we ar e pr obabl y poi nt i ng out  t he obv i ous,  t he 

af f i r mat i ve vot e of  f our  j ust i ces i s r equi r ed t o gr ant  a pendi ng 

mot i on.   Ther e ar e not  f our  j ust i ces who have vot ed t o gr ant  

Al l en' s mot i ons.   Ther ef or e,  hi s mot i ons,  t hat  wer e f i r st  

pr esent ed t o t he cour t  on Apr i l  17,  2009,  ar e deni ed.    

¶244 Abr ahamson,  C. J. ' s wr i t i ng l ament s t hat  we di d not  

or der  br i ef i ng on Al l en' s mot i ons t o di squal i f y Just i ce 
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Gabl eman. 22  The wr i t i ng concl udes wi t h a pr oposed " or der i ng"  of  

br i ef s on Al l en' s mot i ons.   The pr oposed " or der "  i s unf or t unat e 

f or  at  l east  t wo r easons.   Fi r st ,  t he " or der "  i s  wi t hout  l egal  

aut hor i t y.   Thi s i s so because our  i nt er nal  oper at i ng pr ocedur es 

r equi r e t he af f i r mat i ve vot e of  f our  j ust i ces bef or e br i ef i ng on 

an i ssue t hat  was not  set  f or t h i n t he pet i t i on f or  r evi ew may 

be or der ed.   I OP I I . B. 1.   Al l en di d not  l i s t  t he 

di squal i f i cat i on of  Just i ce Gabl eman ei t her  i n hi s pet i t i on f or  

r evi ew or  i n hi s suppl ement al  pet i t i on f or  r evi ew,  and t her e ar e 

not  f our  j ust i ces who have vot ed t o have addi t i onal  br i ef i ng on 

t he i ssues hi s mot i ons r ai se.   Second,  t he pr oposed " or der "  may 

cause unnecessar y conf usi on,  and per haps expense,  f or  t he 

par t i c i pat i ng at t or neys who ar e " or der ed"  t o f i l e br i ef s on 

mot i ons t hat  have not  gar ner ed t he af f i r mat i ve vot es of  f our  

j ust i ces.    

¶245 And f i nal l y,  we cannot  l eave t hi s deci s i on wi t hout  

not i ng,  wi t h a degr ee of  sadness,  t hat  i n sat i sf y i ng hi s 

per cei ved need t o at t ack Just i ce Gabl eman' s f ai r ness,  Al l en di d 

not  bot her  t o i nvest i gat e t he manner  i n whi ch Just i ce Gabl eman 

has t r eat ed def endant s who have appear ed i n cr i mi nal  pr oceedi ngs 

i n cour t s over  whi ch Just i ce Gabl eman has pr esi ded.   Had Al l en 

made even a cur sor y i nvest i gat i on i nt o t he per son who i s Just i ce 

Mi chael  Gabl eman,  he woul d have f ound t hat  i n 2003,  whi l e t he 

Ci r cui t  Cour t  Judge of  Bur net t  Count y,  Just i ce Gabl eman f ounded 

t he Bur net t  Count y Rest or at i ve Just i ce Pr ogr am,  an al t er nat i ve 

                                                 
22 Abr ahamson,  C. J. ' s wr i t i ng,  ¶¶21- 22,  passi m.   
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model  t o t he t r adi t i onal  cr i mi nal  cour t ' s  adver sar y pr oceedi ng. 23  

Just i ce Gabl eman r emai ned t he chai r man of  t he Bur net t  Count y 

Rest or at i ve Just i ce Pr ogr am f or  s i x year s.   Dur i ng t hat  t i me he 

pr oposed and over saw t he devel opment  of  numer ous speci al  

ser vi ces t o cr i mi nal  def endant s:   t he I nmat e Communi t y Ser vi ce 

Pr ogr am,  a pr ogr am under  whi ch i nmat es coul d r educe t hei r  j ai l  

t i me by wor ki ng f or  char i t abl e and muni ci pal  or gani zat i ons, 24 and 

t he Vi ct i m- Of f ender  Medi at i on Pr ogr am,  a pr ogr am t hat  per mi t s 

wi l l i ng v i ct i ms t he oppor t uni t y t o t ake an act i ve par t  i n t he 

r ehabi l i t at i on of  t he of f ender . 25  I n 2006 as Judge i n Bur net t  

Count y,  Just i ce Gabl eman f ounded t he Bur net t  Count y Dr ug and 

Al cohol  Cour t  t hat  pr esent ed an al t er nat e way of  appr oachi ng 

                                                 
23 Rest or at i ve Just i ce Recei ves $42, 000 Br emer  Gr ant ,  I nt er -

Count y Leader ,  Sept .  21,  2005 ( avai l abl e at  ht t p: / / www. t he-
l eader . net )  ( ent er  9/ 21/ 05 as t he i ssue dat e i n t he " sear ch 
ar chi ves"  box;  t hen f ol l ow " Rest or at i ve Just i ce Recei ves .  .  . "  
hyper l i nk) .  

24 Joan O.  Fal l on,  Judge Asks Gr ant sbur g t o Consi der  I nmat e 
Wor k Pr ogr am,  I nt er - Count y Leader ,  Jul y 20,  2005 ( avai l abl e at  
ht t p: / / www. t he- l eader . net )  ( ent er  7/ 20/ 05 as t he i ssue dat e i n 
t he " sear ch ar chi ves"  box;  t hen f ol l ow " Judge Asks Gr ant sbur g 
.  .  . "  hyper l i nk) .  

25 Nancy Jappe,  Rest or at i ve Just i ce Has New St af f ,  I nt er -
Count y Leader ,  Feb.  15,  2007 ( avai l abl e at  ht t p: / / www. t he-
l eader . net )  ( ent er  2/ 15/ 07 as t he i ssue dat e i n t he " sear ch 
ar chi ves"  box;  t hen f ol l ow " Rest or at i ve Just i ce Has .  .  . "  
hyper l i nk) .  
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l ongst andi ng dr ug and al cohol  addi ct i on pr obl ems t hat  many 

cr i mi nal  def endant s st r uggl e t o over come. 26 

¶246 Accor di ngl y,  based on our  di scussi on above,  Just i ces 

Pr osser ,  Roggensack and Zi egl er  vot e t o deny al l  of  t he mot i ons 

t hat  Al l en has f i l ed seeki ng t he di squal i f i cat i on of  Just i ce 

Gabl eman.  

 

 

 

 

 

                                                 
26 Nancy Jappe,  Count y Cel ebr at es Fi r st  Dr ug and Al cohol  

Cour t  Gr aduat i on,  I nt er - Count y Leader ,  Jul y 11,  2007 ( avai l abl e 
at  ht t p: / / www. t he- l eader . net )  ( ent er  7/ 11/ 07 as t he i ssue dat e 
i n t he " sear ch ar chi ves"  box;  t hen f ol l ow " Count y Cel ebr at es 
.  .  . "  hyper l i nk) ;  Nancy Jappe,  Count y Boar d Hear s Repor t s on 
Dr ug Cour t  and Lakes and Ri ver s Associ at i on,  I nt er - Count y 
Leader ,  Jan.  24,  2007 ( avai l abl e at  ht t p: / / www. t he- l eader . net )  
( ent er  1/ 24/ 07 as t he i ssue dat e i n t he " sear ch ar chi ves"  box;  
t hen f ol l ow " Count y Boar d Hear s .  .  . "  hyper l i nk) .  
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¶247 DAVI D T.  PROSSER,  J.    ( concur r i ng) .   Sever al  j ust i ces 

have f or ced t he cour t  t o addr ess t he l i mi t s of  t he cour t ' s  power  

t o r espond t o r ecusal  mot i ons.  

¶248 The opt i ons bef or e us ar e st ar k:  ei t her  we appr ove t he 

pr oposi t i on t hat  a maj or i t y of  j ust i ces have pl enar y power  t o 

excl ude a col l eague f r om par t i c i pat i ng i n pendi ng cases,  t her eby 

nul l i f y i ng el ect i on r esul t s and pot ent i al l y  changi ng key 

deci s i ons of  t he cour t ,  or  we concl ude t hat  we si mpl y do not  

have t hi s aut hor i t y.   Al t hough one may posi t  a l i mi t ed power  

t hat  t he cour t  coul d empl oy i n a t r ul y ext r eme and egr egi ous 

si t uat i on,  t hat  power ——once r ecogni zed——coul d not  be cont ai ned.   

I t  woul d gr ow l i ke a cancer ,  and gr avel y damage t he i nst i t ut i on.  

¶249 Because t he pr eser vat i on of  t he cour t  as an 

i nst i t ut i on i s mor e i mpor t ant  t han any case or  any member  of  t he 

cour t ,  I  bel i eve we must  r ej ect  t he not i on t hat  we possess t he 

power  t o pr event  each ot her  f r om par t i c i pat i ng i n i ndi v i dual  

cases.  

¶250 Just i ces conf r ont ed wi t h a t r ul y ext r eme si t uat i on i n 

whi ch a j ust i ce ought  t o wi t hdr aw f r om a case but  i s unwi l l i ng 

t o do so,  may r esor t  t o per sonal  and col l ect i ve per suasi on.   

These j ust i ces wi l l  out number  a l one col l eague who r ef uses t o 

wi t hdr aw.   I f  necessar y,  t hey may del ay a case,  and t hey may 

seek t he i nvol vement  of  t he Judi c i al  Commi ssi on.   These st eps 

ar e c l ear l y pr ef er abl e t o over t ur ni ng t he wi l l  of  t he el ect or at e 

and cut t i ng of f  t he pr ocedur al  saf eguar ds bui l t  i nt o r evi ew by 

t he Judi c i al  Commi ssi on by bar r i ng a col l eague f r om 

par t i c i pat i ng i n a case.  
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¶251 I f  I  am mi st aken about  t hi s cour t ' s  power  t o r emove a 

j ust i ce f r om an i ndi v i dual  case bef or e i t  i s  deci ded,  t he Uni t ed 

St at es Supr eme Cour t  can t el l  me so.   The Supr eme Cour t  

cer t ai nl y di d not  do t hat  i n Caper t on v.  A. T.  Massey Coal  Co. ,  

556 U. S.  ___,  129 S.  Ct .  2252 ( 2009) .  

¶252 I n Caper t on,  t he Supr eme Cour t  r ever sed a deci s i on and 

r emoved a West  Vi r gi ni a j ust i ce f r om a case i n a f act  s i t uat i on 

t hat  was r adi cal l y di f f er ent  f r om t he f act s her e.   The Supr eme 

Cour t  di d not  or der  t he West  Vi r gi ni a Supr eme Cour t  of  Appeal s 

t o r emove a f el l ow j ust i ce.  

¶253 The Supr eme Cour t  was deepl y di v i ded i n Caper t on,  

especi al l y about  t he r ami f i cat i ons of  i t s  deci s i on upon l ower  

cour t s.   Chi ef  Just i ce John Rober t s wr ot e i n hi s di ssent  t hat  

t he Cour t  had pr ovi ded " no gui dance t o j udges and l i t i gant s 

about  when r ecusal  wi l l  be const i t ut i onal l y r equi r ed.   Thi s wi l l  

i nevi t abl y l ead t o an i ncr ease i n al l egat i ons t hat  j udges ar e 

bi ased,  however  gr oundl ess t hose char ges may be. "   I d.  at  2267 

( Rober t s,  C. J. ,  di ssent i ng) .  

¶254 Wr i t i ng f or  t he maj or i t y,  Just i ce Ant hony Kennedy came 

t o a di f f er ent  concl usi on.   He decl ar ed t hat  " Massey and i t s 

ami ci  pr edi ct  t hat  var i ous adver se consequences wi l l  f ol l ow f r om 

r ecogni z i ng a const i t ut i onal  v i ol at i on her e——r angi ng f r om a 

f l ood of  r ecusal  mot i ons t o unnecessar y i nt er f er ence wi t h 

j udi c i al  el ect i ons.   We di sagr ee. "   I d.  at  2265.  

¶255 At  l east  wi t h r espect  t o Wi sconsi n,  Just i ce Kennedy 

has been pr oven wr ong.   To dat e,  t he Caper t on deci s i on has had 

di sast r ous consequences f or  t he Wi sconsi n Supr eme Cour t .   The 
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Al l en mot i on was f i l ed i n ant i c i pat i on of  Caper t on,  but  i t  has 

been f ol l owed by ni ne addi t i onal  r ecusal  mot i ons agai nst  member s 

of  t hi s cour t .   The Wi sconsi n St at e Publ i c Def ender ' s of f i ce has 

i nvi t ed t he ent i r e def ense bar  t o f i l e r ecusal  mot i ons agai nst  

one of  t he j ust i ces i n cr i mi nal  cases.   The number  and savager y 

of  t hese mot i ons i s unpr ecedent ed and amount s t o a f r ont al  

assaul t  on t he cour t .  

¶256 The cour t  shoul d have deni ed Al l en' s mot i on qui ckl y,  

wi t hout  comment .   Thi s woul d have avoi ded exposi ng cont r over sy 

wi t hi n t he cour t .   Sever al  j ust i ces r ej ect ed t hi s cour se,  

pr ef er r i ng t o t ake t he cont r over sy publ i c.  

¶257 I n my vi ew,  t he f ai l ur e of  t he cour t  t o r ej ect  Al l en' s 

mot i on qui ckl y and deci s i vel y has exacer bat ed our  di l emma.   The 

cour t  must  do bet t er .  

¶258 For  t he r easons st at ed,  I  j oi n t he opi ni on of  Just i ce 

PATI ENCE DRAKE ROGGENSACK.  
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¶259 ANNETTE KI NGSLAND ZI EGLER,  J.    ( concur r i ng) .   I  j oi n 

t he opi ni on of  Just i ce Pat i ence Dr ake Roggensack and wr i t e 

separ at el y t o emphasi ze t hat  t he due pr ocess st andar d f or  

j udi c i al  r ecusal  as set  f or t h by t he Uni t ed St at es Supr eme Cour t  

i n Caper t on v.  A. T.  Massey Coal  Co. ,  556 U. S.  __,  129 S.  Ct .  

2252 ( 2009) ,  i s  not  i mpl i cat ed by Al l en' s mot i on.   By ar gui ng 

f or  Caper t on' s appl i cat i on,  t he wr i t i ngs of  Chi ef  Just i ce 

Abr ahamson and Just i ce Cr ooks ar e " pai nt i ng a mul e t o r esembl e a 

zebr a,  and t hen goi ng zebr a hunt i ng.   But  pai nt  does not  change 

t he mul e i nt o a zebr a. "   St at e ex r el .  Ar nol d v.  Count y Cour t  of  

Rock Count y,  51 Wi s.  2d 434,  448,  187 N. W. 2d 354 ( 1971)  ( Hansen,  

J. ,  di ssent i ng) .   

¶260 Mor eover ,  i n Caper t on,  t he Supr eme Cour t  di d not  hol d 

t hat  a maj or i t y of  t he cour t  has t he power  t o di squal i f y a 

j udi c i al  peer ,  t he quest i on we ar e pr esent ed wi t h i n t hi s case.   

Rat her ,  t he Supr eme Cour t  r evi ewed a st at e cour t  j ust i ce' s 

deni al  of  a r ecusal  mot i on,  hol di ng t hat  i n t hat  " r ar e 

i nst ance, "  Caper t on,  129 S.  Ct .  at  2267,  t he j ust i ce' s r ecusal  

was r equi r ed because t her e was an obj ect i ve r i sk of  act ual  bi as 

t hat  r ose t o an unconst i t ut i onal  l evel ,  i d.  at  2265.   The  

wr i t i ngs of  Chi ef  Just i ce Abr ahamson and Just i ce Cr ooks expand 

Caper t on t o an ext ent  t hat  i t  coul d i ncl ude an at t ack on 

vi r t ual l y any j ust i ce f or  near l y  any r eason and al l ow l i t i gant s 

t o " pi ck t hei r  cour t "  by f i l i ng r ecusal  mot i ons agai nst  cer t ai n 

j ust i ces and not  ot her s.   Such an expansi on of  Caper t on coul d 

cause gr i dl ock i n t he cour t  and del ay j ust i ce bei ng di spensed.   

The Supr eme Cour t  made cl ear  t hat  i t  di d not  i nt end such 



No.   2007AP795. akz 

 

2 
 

consequences.   Unl i ke t he Wi sconsi n Supr eme Cour t ,  t he Uni t ed 

St at es Supr eme Cour t  i s  t he hi ghest  cour t  i n t he l and,  and no 

hi gher  cour t  can f ur t her  r evi ew a U. S.  Supr eme Cour t  Just i ce' s 

r ecusal  deci s i on.   Had t he Supr eme Cour t  i nt ended t hat  j ust i ces 

now be endowed wi t h t he aut hor i t y t o second guess a j udi c i al  

peer ' s r ecusal  deci s i on post - Caper t on,  i t  woul d have l ed t he 

char ge by changi ng i t s own oper at i ng pr ocedur es or  ot her wi se 

pr ovi di ng f or  r evi ew of  a j udi c i al  peer . 1  To my knowl edge,  i t  

has not .  

¶261 Si mpl y st at ed,  unl i ke t he mot i on f or  di squal i f i cat i on 

i n Caper t on,  t he mot i on t o di squal i f y Just i ce Gabl eman i s 

appr opr i at el y r esol ved wi t hout  r esor t  t o t he Due Pr ocess Cl ause 

of  t he Const i t ut i on.   Caper t on i nvol ved ext r eme and 

ext r aor di nar y f act s whi ch t he Supr eme Cour t  r ecogni zed i n i t s 

maj or i t y opi ni on no l ess t han a dozen t i mes.   Not  onl y ar e t he 

pendi ng r ecusal  mot i ons i n Al l en devoi d of  f act s whi ch r i se t o 

t he l evel  of  a Caper t on anal ysi s,  unl i ke i n Caper t on,  her e t her e 

i s no " per son wi t h a per sonal  st ake"  i n Al l en who " had a 

s i gni f i cant  and di spr opor t i onat e i nf l uence"  i n pl aci ng Just i ce 

Gabl eman on t he case " by r ai s i ng f unds or  di r ect i ng [ hi s]  

                                                 
1 Or i gi nal l y appear i ng i n t he Act  of  December  5,  1974,  Pub.  

L.  No.  93- 512,  88 St at .  1609 ( codi f i ed as amended at  28 U. S. C.  
§ 455 ( 2006) ) ,  28 U. S. C.  § 455 i s ent i t l ed " Di squal i f i cat i on of  
j ust i ce,  j udge,  or  magi st r at e"  and pr ovi des t hat  " ( a)  Any 
j ust i ce,  j udge,  or  magi st r at e [ magi st r at e j udge]  of  t he Uni t ed 
St at es shal l  di squal i f y hi msel f  i n any pr oceedi ng i n whi ch hi s 
i mpar t i al i t y  mi ght  r easonabl y be quest i oned. "   " He shal l  al so 
di squal i f y hi msel f  i n t he f ol l owi ng ci r cumst ances:  ( 1)  Wher e he 
has a per sonal  bi as or  pr ej udi ce concer ni ng a par t y,  or  per sonal  
knowl edge of  di sput ed evi dent i ar y f act s concer ni ng t he 
pr oceedi ng .  .  .  . "   I d. ,  § 455( b) ( 1) .  
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el ect i on campai gn when t he case was pendi ng or  i mmi nent . "   See 

i d.  at  2263- 64.   Nei t her  Al l en nor  t he St at e had any i nf l uence 

i n pl aci ng Just i ce Gabl eman on t he cour t ,  and no amount  of  

br i ef i ng can al t er  t hat  f act .   To be cl ear ,  I  do not  j oi n i n t he 

v i ew expr essed by t he wr i t i ngs of  Chi ef  Just i ce Abr ahamson and 

Just i ce Cr ooks t hat  a Caper t on anal ysi s i s i mpl i cat ed or  t he 

v i ew t hat  t he j ust i ces on t hi s cour t  have t he power  t o 

di squal i f y a f el l ow j ust i ce f r om par t i c i pat i on. 2  Never t hel ess,  

even i f  t hose wr i t i ngs assume t hat  such an anal ysi s shoul d be 

under t aken,  Al l en' s al l egat i ons f ai l  t o i mpl i cat e Caper t on.   

Accor di ngl y,  t hi s cour t  shoul d deny Al l en' s mot i on and r ol l  up 

t he wel come mat  t o t hose who wi sh t o " j udge shop"  i n Wi sconsi n.    

                                                 
2 To be cer t ai n,  I  do not  agr ee wi t h t he v i ew expr essed by 

t he wr i t i ngs of  Chi ef  Just i ce Abr ahamson and Just i ce Cr ooks t hat  
Caper t on v.  A. T.  Massey Coal  Co. ,  556 U. S.  __,  129 S.  Ct .  2252 
( 2009) ,  shoul d appl y i n t hi s case.   See Just i ce Cr ooks' s 
wr i t i ng,  ¶188 n. 3.   Rat her ,  I  i nt er pr et  Caper t on f or  t he pur pose 
of  expl ai ni ng why Caper t on i s not  i mpl i cat ed,  i . e.  expl ai ni ng 
j ust  how di f f er ent  a due pr ocess cl ai m under  Caper t on i s f r om 
Al l en' s c l ai m.  
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¶262 Thi s cour t  shoul d not  pr omot e t he use of  Caper t on t o 

" j udge shop. "   " Judge shoppi ng"  has al ways been t aboo. 3  I n 

Caper t on,  t he Supr eme Cour t  r eaf f i r med t hat  basi c t enet  when i t  

concl uded t hat  a l i t i gant ' s ef f or t s t o " choose[ ]  t he j udge, "  i d.  

at  2265,  t hr ough di r ect i ng a j ust i ce' s el ect i on campai gn and 

t hus pl aci ng t hat  j ust i ce on t hat  cont r i but i ng par t y ' s pendi ng 

case di d not  pass const i t ut i onal  must er .   " Just  as no man i s  

al l owed t o be a j udge i n hi s own cause,  s i mi l ar  f ear s of  bi as 

can ar i se when——wi t hout  t he consent  of  t he par t i es——a man 

chooses t he j udge i n hi s own cause. "   I d.   I  agr ee.   I n t hi s  

case,  by seeki ng t o r emove a j ust i ce f r om si t t i ng on a case even 

t hough t he al l egat i ons f ai l  t o st at e a due pr ocess cl ai m as set  

f or t h i n Caper t on,  Al l en' s ef f or t s ef f ect i vel y amount  t o " j udge 

shoppi ng. "   As an i nst i t ut i on,  t hi s cour t  shoul d not  condone 

such mani pul at i on r egar dl ess of  whet her  i t  i s  done t o pl ace a 

j ust i ce on a par t i cul ar  case or  r emove a j ust i ce f r om a 

par t i cul ar  case.   Per mi t t i ng such " j udge shoppi ng"  damages t hi s 

cour t  as an i nst i t ut i on,  i nappr opr i at el y pol i t i c i zes t he cour t ,  

                                                 
3 Of  cour se,  a l i t i gant  may subst i t ut e a c i r cui t  cour t  j udge 

pur suant  t o Wi s.  St at .  § 971. 20 ( 2007- 08) .   However ,  i n t hat  
scenar i o,  as wel l  as i n Caper t on,  i n whi ch r ecusal  was r equi r ed 
of  a j ust i ce of  t he Supr eme Cour t  of  Appeal s of  West  Vi r gi ni a,  
t he j udge can be r epl aced and t he case f ul l y hear d.   See W.  Va.  
Const .  ar t .  VI I I ,  § 2 ( " When any j ust i ce i s t empor ar i l y  
di squal i f i ed or  unabl e t o ser ve,  t he chi ef  j ust i ce may assi gn a 
j udge of  a c i r cui t  cour t  or  of  an i nt er medi at e appel l at e cour t  
t o ser ve f r om t i me t o t i me i n hi s st ead. " ) .   I n cont r ast ,  when a 
Wi sconsi n Supr eme Cour t  j ust i ce i s absent  f r om par t i c i pat i on i n 
a case,  t he par t i es and t he ci t i zens of  t he st at e ar e depr i ved 
of  a f ul l  cour t  t o deci de t he i ssues.   The i ssues we deci de have 
st at ewi de si gni f i cance and consequent l y do not  af f ect  onl y t he 
l i t i gant s bef or e t he cour t .   Hence,  j ust i ces have a dut y t o st ay 
on cases and deci de t he i ssues i f  t hey can.   SCR 60. 04( 1) ( a) .  
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and nul l i f i es t he vot es of  t he el ect or at e.   Accor di ngl y,  I  wr i t e 

t o c l ar i f y at  l east  one r eason why t he due pr ocess st andar d f or  

j udi c i al  r ecusal  as set  f or t h i n Caper t on i s not  i mpl i cat ed i n 

t hi s case.   

¶263 I t  i s  t r ue t hat  t he Supr eme Cour t  st at ed i n Caper t on 

t hat  " t her e ar e obj ect i ve st andar ds t hat  r equi r e r ecusal  when 

' t he pr obabi l i t y  of  act ual  bi as on t he par t  of  t he j udge or  

deci s i onmaker  i s t oo hi gh t o be const i t ut i onal l y t ol er abl e. ' "   

I d.  at  2257 ( quot i ng Wi t hr ow v.  Lar ki n,  421 U. S.  35,  47 ( 1975) ) .   

The " ext r eme f act s" 4 i n Caper t on amount ed t o one of  t he " r ar e 

                                                 
4 Emphasi z i ng t he r ar i t y of  a case i n whi ch t he Const i t ut i on 

r equi r es r ecusal ,  Just i ce Kennedy,  wr i t i ng f or  t he maj or i t y,  
r ef er enced Caper t on' s " ext r eme"  or  " ext r aor di nar y"  f act s no l ess 
t han a dozen t i mes:  

* Just i ce Benj ami n " r ecei ved campai gn cont r i but i ons i n 
an ext r aor di nar y amount  f r om,  and t hr ough t he 
ef f or t s of ,  [ Don Bl ankenshi p,  A. T.  Massey Coal  Co. ' s 
chai r man,  chi ef  execut i ve of f i cer ,  and pr esi dent ] . "   
Caper t on,  129 S.  Ct .  at  2256.  

* " Though not  a br i be or  cr i mi nal  i nf l uence,  Just i ce 
Benj ami n woul d never t hel ess f eel  a debt  of  gr at i t ude 
t o Bl ankenshi p f or  hi s ext r aor di nar y ef f or t s t o get  
hi m el ect ed. "   I d.  at  2262.  

* " Not  ever y campai gn cont r i but i on by a l i t i gant  or  
at t or ney cr eat es a pr obabi l i t y  of  bi as t hat  r equi r es 
a j udge' s r ecusal ,  but  t hi s i s an except i onal  case. "   
I d.  at  2263.  

* " [ T] he f act  r emai ns t hat  Bl ankenshi p' s ext r aor di nar y 
cont r i but i ons wer e made at  a t i me when he had a 
vest ed st ake i n t he out come"  of  hi s pendi ng case.   
I d.  at  2265.  

* " On t hese ext r eme f act s t he pr obabi l i t y  of  act ual  
bi as r i ses t o an unconst i t ut i onal  l evel . "   I d.  
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i nst ances"  i n whi ch t he const i t ut i onal  st andar d was i mpl i cat ed.   

I d.  at  2267.   I n cont r ast ,  t he al l egat i ons i n t hi s case,  l i ke 

                                                                                                                                                             
* " Our  deci s i on t oday addr esses an ext r aor di nar y 

s i t uat i on wher e t he Const i t ut i on r equi r es r ecusal . "   
I d.  

* " The f act s now bef or e us ar e ext r eme by any 
measur e. "   I d.  

* " I t  i s  t r ue t hat  ext r eme cases of t en t est  t he bounds 
of  l egal  pr i nci pl es .  .  .  .   But  i t  i s  al so t r ue 
t hat  ext r eme f act s ar e mor e l i kel y t o cr oss 
const i t ut i onal  l i mi t s .  .  .  . "   I d.  

* " I n each [ pr i or  r ecusal ]  case t he Cour t  deal t  wi t h 
ext r eme f act s t hat  cr eat ed an unconst i t ut i onal  
pr obabi l i t y  of  bi as .  .  .  .  The Cour t  was car ef ul  t o 
di st i ngui sh t he ext r eme f act s of  t he cases bef or e i t  
f r om t hose i nt er est s t hat  woul d not  r i se t o a 
const i t ut i onal  l evel . "   I d.  at  2265- 66.  

* The Cour t  was not  f l ooded wi t h mot i ons af t er  t he 
pr i or  r ecusal  cases,  whi ch was " per haps due i n par t  
t o t he ext r eme f act s t hose st andar ds sought  t o 
addr ess. "   I d.  at  2266.  

Sever al  comment at or s have emphasi zed t he " ext r aor di nar y"  or  
" ext r eme"  f act s t hat  war r ant ed r ecusal  i n Caper t on.   See,  e. g. ,  
Ter r i  R.  Day,  Buyi ng Just i ce:  Caper t on v.  A. T.  Massey:  Campai gn 
Dol l ar s,  Mandat or y Recusal  and Due Pr ocess,  28 Mi ss.  C.  L.  Rev.  
359,  373- 76,  380 ( 2009)  ( not i ng t hat  Just i ce Kennedy r epeat edl y 
emphasi zed t he ext r eme and r ar e f act s of  t he case and f i ndi ng 
t hat  t he Cour t  " ar t i cul at ed a vague st andar d based on ext r eme 
f act s" ) ;  Pamel a S.  Kar l an,  El ect i ng Judges,  Judgi ng El ect i ons,  
and t he Lessons of  Caper t on,  123 Har v.  L.  Rev.  80,  81,  97 ( 2009)  
( " [ T] he Cour t ' s  opi ni on f ocused expl i c i t l y  onl y on t he way t hat  
ext r aor di nar y f usi ons of  money i nt o a j udi c i al  el ect i on may 
t hr eat en j udi c i al  i mpar t i al i t y" ;  " [ T] he di v i de bet ween t he 
Just i ces i n t he Caper t on maj or i t y and t hose i n t he di ssent  was 
over  t he avai l abi l i t y  of  a ' j udi c i al l y  di scer ni bl e and 
manageabl e st andar d'  f or  di st i ngui shi ng bet ween t he ' ext r eme'  
campai gn suppor t  t hat  r equi r es r ecusal  as a mat t er  of  
const i t ut i onal  l aw and t he or di nar y oper at i on of  an el ect ed 
j udi c i ar y i n whi ch j udges r out i nel y par t i c i pat e i n cases 
i nvol v i ng i ndi v i dual s who suppor t ed ( or  opposed)  t hei r  
el ect i on. " ) .  
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" most  di sput es over  di squal i f i cat i on [ can]  be r esol ved wi t hout  

r esor t  t o t he Const i t ut i on. "  I d. ;  see al so Fed.  Tr ade Comm' n v.  

Cement  I nst . ,  333 U. S.  683,  702 ( 1948) ;  Pamel a S.  Kar l an,  

El ect i ng Judges,  Judgi ng El ect i ons,  and t he Lessons of  Caper t on,  

123 Har v.  L.  Rev.  80,  97 ( 2009)  ( " [ T] he di v i de bet ween t he 

Just i ces i n t he Caper t on maj or i t y and t hose i n t he di ssent  was 

over  t he avai l abi l i t y  of  a ' j udi c i al l y  di scer ni bl e and 

manageabl e st andar d'  f or  di st i ngui shi ng bet ween t he ' ext r eme'  

campai gn suppor t  t hat  r equi r es r ecusal  as a mat t er  of  

const i t ut i onal  l aw and t he or di nar y oper at i on of  an el ect ed 

j udi c i ar y i n whi ch j udges r out i nel y par t i c i pat e i n cases 

i nvol v i ng i ndi v i dual s who suppor t ed ( or  opposed)  t hei r  

el ect i on. " ) .  

¶264 Far  f r om gover ni ng di squal i f i cat i on di sput es t hat  do 

not  i mpl i cat e a l i t i gant ' s due pr ocess r i ght s,  Caper t on 

" addr esse[ d]  an ext r aor di nar y s i t uat i on wher e t he Const i t ut i on 

r equi r e[ d]  r ecusal "  because a par t y di r ect l y i nf l uenced a 

j udge' s el ect i on at  a t i me when t hat  par t y ' s case was pendi ng,  

and i t  was " r easonabl y f or eseeabl e .  .  .  t hat  t he pendi ng case 

woul d be bef or e t he newl y el ect ed j ust i ce. "   129 S.  Ct .  at  2264-

65.   I n Caper t on,  " a per son wi t h a per sonal  st ake i n a 

par t i cul ar  case had a s i gni f i cant  and di spr opor t i onat e i nf l uence 

i n pl aci ng t he j udge on t he case by r ai s i ng f unds or  di r ect i ng 

t he j udge' s el ect i on campai gn when t he case was pendi ng or  

i mmi nent . "   I d.  at  2263- 64.   I n such " an except i onal  case, "  t he 

Supr eme Cour t  concl uded t hat  " based on obj ect i ve and r easonabl e 

per cept i ons, "  t her e was a ser i ous r i sk of  t he j udge' s act ual  
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bi as i n s i t t i ng on t hat  par t i cul ar  case bet ween t hose par t i cul ar  

par t i es.   I d.  at  2263.  

¶265 Caper t on v.  A. T.  Massey Coal  Co.  was a pendi ng case 

when t he campai gn ef f or t s of  Don Bl ankenshi p,  A. T.  Massey' s 

chai r man,  chi ef  execut i ve of f i cer ,  and pr esi dent ,  " had a 

s i gni f i cant  and di spr opor t i onat e i nf l uence"  i n el ect i ng Just i ce 

Br ent  Benj ami n t o t he Supr eme Cour t  of  Appeal s of  West  Vi r gi ni a 

and t her ef or e pl aci ng hi m on A. T.  Massey' s case.   I d.  at  2264.   

Bef or e t he appeal  was act ual l y f i l ed,  t he opposi ng par t y,  

Caper t on,  moved t o di squal i f y Just i ce Benj ami n i n t hat  

par t i cul ar  case bet ween t hose par t i cul ar  par t i es.   I d.  at  2257.   

Caper t on cl ai med t hat  based on t he conf l i c t  caused by 

Bl ankenshi p' s i nvol vement  wi t h Just i ce Benj ami n' s campai gn,  

Just i ce Benj ami n' s r ecusal  was r equi r ed under  t he Due Pr ocess 

Cl ause of  t he Four t eent h Amendment  of  t he Uni t ed St at es 

Const i t ut i on.   I d.   Just i ce Benj ami n deni ed t he mot i on.   I d.   

A. T.  Massey f i l ed i t s pet i t i on f or  appeal ,  and t he Supr eme Cour t  

of  Appeal s of  West  Vi r gi ni a gr ant ed r evi ew.   I d.   A maj or i t y of  

t he cour t ,  j oi ned by Just i ce Benj ami n,  ul t i mat el y r ever sed t he 

$50 mi l l i on j ur y ver di ct  agai nst  A. T.  Massey.   I d.  at  2258.    

¶266 The Uni t ed St at es Supr eme Cour t  gr ant ed cer t i or ar i  t o 

det er mi ne whet her  due pr ocess was vi ol at ed when Just i ce Benj ami n 

deni ed Caper t on' s r ecusal  mot i on.   I d.  at  2256.   The Supr eme 

Cour t  concl uded t hat  based " i n al l  t he c i r cumst ances of  [ t hat ]  

case,  due pr ocess r equi r e[ d]  r ecusal . "   I d.  at  2257.    

¶267 The " ext r eme f act s"  t hat  amount ed t o a due pr ocess 

vi ol at i on,  i d.  at  2265,  ar e as f ol l ows.   A $50 mi l l i on j ur y 
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ver di ct  had been ent er ed i n f avor  of  Caper t on agai nst  A. T.  

Massey bef or e t he el ect i on f or  t he Supr eme Cour t  of  Appeal s of  

West  Vi r gi ni a,  and i t  was " r easonabl y f or eseeabl e .  .  .  t hat  t he 

pendi ng case woul d be bef or e t he newl y el ect ed j ust i ce. "   I d.  at  

2264- 65.   Bl ankenshi p made a $3 mi l l i on cont r i but i on i n suppor t  

of  Benj ami n t o r epl ace t he i ncumbent  j ust i ce " at  a t i me when 

[ Bl ankenshi p]  had a vest ed st ake i n t he out come"  of  a pendi ng 

case t hat  was t o come bef or e t he cour t .   I d.  at  2265.   The $3 

mi l l i on was compr i sed of  t he $1, 000 st at ut or y maxi mum t o 

Benj ami n' s campai gn commi t t ee,  $2. 5 mi l l i on t o t he " And For  The 

Sake Of  The Ki ds"  or gani zat i on t hat  suppor t ed Benj ami n,  and over  

$500, 000 on mai l i ngs and adver t i sement s t o suppor t  Benj ami n. 5  

I d.  at  2257.   The $3 mi l l i on " ecl i psed t he t ot al  amount  spent  by 

al l  ot her  Benj ami n suppor t er s and exceeded by 300% t he amount  

spent  by Benj ami n' s campai gn commi t t ee. "   I d.  at  2264.   

Accor di ng t o Caper t on,  Bl ankenshi p spent  $1 mi l l i on mor e t han 

t he t ot al  amount  spent  by t he campai gn commi t t ees of  Benj ami n 

and t he i ncumbent  j ust i ce combi ned.   I d.   The el ect i on was 

deci ded by f ewer  t han 50, 000 vot es.   I d.   Benj ami n won t he 

el ect i on wi t h 53. 3 per cent  of  t he vot es.   I d.  at  2257.  

                                                 
5 I n i t s r ecent  deci s i on i n Ci t i zens Uni t ed v.  Feder al  

El ect i on Commi ssi on,  No.  08- 205,  s l i p op.  ( U. S.  Jan.  21,  2010) ,  
t he Uni t ed St at es Supr eme Cour t  r ecogni zed t he f undament al  
const i t ut i onal  r i ght  t o pol i t i cal  speech,  i d.  at  23,  and st r uck 
down as unconst i t ut i onal  f eder al  l aw t hat  pr ohi bi t s cor por at i ons 
f r om maki ng i ndependent  expendi t ur es f or  speech t hat  expr essl y 
advocat es t he el ect i on or  def eat  of  a candi dat e,  i d.  at  50.   The 
Supr eme Cour t  " concl ude[ d]  t hat  i ndependent  expendi t ur es,  
i ncl udi ng t hose made by cor por at i ons,  do not  gi ve r i se t o 
cor r upt i on or  t he appear ance of  cor r upt i on. "   I d.  at  42.  
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¶268 Based on t he r el at i ve s i ze of  Bl ankenshi p' s 

cont r i but i on i n compar i son t o t he t ot al  amount  of  money 

cont r i but ed t o t he campai gn;  t he t ot al  amount  spent  i n t he 

el ect i on;  t he appar ent  ef f ect  such cont r i but i on had on t he 

out come of  t he el ect i on;  and t he t empor al  r el at i onshi p bet ween 

t he cont r i but i on,  t he el ect i on,  and t he pendency of  t he case,  

t he Supr eme Cour t  concl uded t hat  t her e was a ser i ous,  obj ect i ve 

r i sk of  Just i ce Benj ami n' s act ual  bi as i n s i t t i ng on t hat  

par t i cul ar  case bet ween Caper t on and A. T.  Massey.   I d.  at  2263-

64.   

¶269 However ,  nowher e i n t he Caper t on deci s i on does t he 

Supr eme Cour t  st at e t hat  any l esser  f act  s i t uat i on woul d have 

r equi r ed Just i ce Benj ami n' s r ecusal  i n t hat  case,  and nowher e 

does t he Supr eme Cour t  concl ude t hat  he woul d be r equi r ed t o 

r ecuse hi msel f  f r om an unr el at ed ci v i l  case t hat  i nvol ved 

di f f er ent  par t i es.   To suggest  t hat  Caper t on says ot her wi se i s 

t o i nvent  new l aw and t o i nvi t e r ecusal  mot i ons based upon 

" spi n"  i nst ead of  whet her  a j ust i ce can be f ai r  and i mpar t i al .   

Such pr act i ce i s dest r uct i ve t o t he cr edi bi l i t y  of  t he cour t ,  as 

j ust i ces ar e al ways pr esumed t o be f ai r  and i mpar t i al . 6  To be 

cl ear ,  nowher e i n Caper t on does t he maj or i t y st at e t hat  anyt hi ng 

l ess t han t hi s " per f ect  st or m, "  cr eat ed by t hose ext r eme and 

                                                 
6 Ther e i s a " pr esumpt i on of  honest y and i nt egr i t y i n t hose 

ser vi ng as adj udi cat or s. "   Wi t hr ow v.  Lar ki n,  421 U. S.  35,  47 
( 1975) ;  see al so Br i dges v.  Cal i f or ni a,  314 U. S.  252,  273 ( 1941)  
( " [ T] o i mput e t o j udges a l ack of  f i r mness,  wi sdom,  or  honor "  i s  
a pr emi se " whi ch we cannot  accept . " ) ;  Mi l bur n v.  St at e,  50 
Wi s.  2d 53,  62,  183 N. W. 2d 70 ( 1971)  ( r ecogni z i ng t hat  t her e i s 
a pr esumpt i on t hat  a j udge " i n f i del i t y t o hi s oat h of  of f i ce,  
wi l l  t r y each case on i t s mer i t s" ) .  
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ext r aor di nar y f act s coupl ed wi t h t he t i mi ng of  t he el ect i on and 

t he par t i es '  pendi ng case,  woul d be suf f i c i ent  t o const i t ut e a 

due pr ocess vi ol at i on.   See i d.  at  2264,  2265 ( r ecogni z i ng as 

" cr i t i cal "  t he " t empor al  r el at i onshi p bet ween t he campai gn 

cont r i but i ons,  t he j ust i ce' s el ect i on,  and t he pendency of  t he 

case"  and l i kewi se st at i ng t hat  obj ect i ve st andar ds r equi r ed 

r ecusal  when Bl ankenshi p' s " s i gni f i cant  and di spr opor t i onat e 

i nf l uence"  was " coupl ed wi t h t he t empor al  r el at i onshi p bet ween 

t he el ect i on and t he pendi ng case" ) .   I n f act ,  t he Supr eme Cour t  

caut i oned t hat  " [ a] ppl i cat i on of  t he const i t ut i onal  st andar d 

i mpl i cat ed i n [ Caper t on]  wi l l  [ ]  be conf i ned t o r ar e i nst ances. "   

I d.  at  2267.  

¶270 Al t hough r ef er enced i n Chi ef  Just i ce Abr ahamson' s 

wr i t i ng,  see ¶104 n. 72,  any ment i on of  t el evi s i on adver t i sement s 

i n suppor t  of  Just i ce Benj ami n i s not abl y absent  f r om t he 

Supr eme Cour t ' s  deci s i on i n Caper t on.   Whi l e t he Chi ef  Just i ce 

r ef er ences t he cont ent  of  t he t el evi s i on adver t i sement s as i f  i t  

was par t  of  t he Caper t on deci s i on,  i n act ual i t y,  t hat  was not  

even ment i oned.   

¶271 I n cont r ast  t o t he " ext r eme f act s"  i n Caper t on wher e 

t he pr obabi l i t y  of  act ual  bi as of  a j ust i ce of  a l ower  cour t  

r ose t o an unconst i t ut i onal  l evel ,  129 S.  Ct .  at  2265,  t he 

al l egat i ons i n Al l en i nvol ve a j udi c i al  peer  and f ai l  t o st at e a 

due pr ocess cl ai m because no " per son wi t h a per sonal  st ake"  i n 

Al l en " had a s i gni f i cant  and di spr opor t i onat e i nf l uence"  i n 

pl aci ng Just i ce Gabl eman on t he case " by r ai s i ng f unds or  

di r ect i ng [ hi s]  el ect i on campai gn when t he case was pendi ng or  
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i mmi nent . "   See i d.  at  2263- 64.   Nei t her  Al l en nor  t he St at e had 

any i nf l uence i n pl aci ng Just i ce Gabl eman on t he cour t ,  and no 

amount  of  br i ef i ng can al t er  t hat  f act .   Al l en' s al l egat i on t hat  

Just i ce Gabl eman' s campai gn speech evi dences hi s bi as agai nst  

al l  cr i mi nal  def endant s and t her ef or e r equi r es hi s r ecusal  i n 

Al l en s i mpl y does not  i mpl i cat e t he due pr ocess st andar d f or  

j udi c i al  r ecusal  set  f or t h i n Caper t on.  

¶272 For  t hese r easons,  I  j oi n t he opi ni on of  Just i ce 

PATI ENCE DRAKE ROGGENSACK.  
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