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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  an 

unpubl i shed or der  of  t he cour t  of  appeal s summar i l y af f i r mi ng 

t he or der  of  t he Ci r cui t  Cour t  f or  Mar at hon Count y,  Gr eg Gr au,  

Judge,  af f i r mi ng an or der  of  t he Di v i s i on of  Hear i ngs and 

Appeal s. 1  
                                                 

1 Vol vo Tr ucks N.  Am.  v.  DOT,  No.  2008AP001385,  unpubl i shed 
sl i p op.  ( Wi s.  Ct .  App.  Jan.  6,  2009) .  
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¶2 The di sput e ar i ses under  chapt er  218,  §§ 218. 0101-

. 0172 of  t he st at ut es,  gover ni ng mot or  vehi c l e deal er s.   Vol vo 

Tr ucks Nor t h Amer i ca i ssued a t er mi nat i on not i ce t o Wausau Tr uck 

Cent er ,  cancel i ng Wausau Tr uck' s Vol vo f r anchi se.   Wausau Tr uck 

f i l ed a compl ai nt  of  unf ai r  cancel l at i on pur suant  t o Wi s.  St at .  

§ 218. 0114( 7) ( d)  ( 2007- 08) . 2  The Di vi s i on of  Hear i ngs and 

Appeal s,  whi ch i s char ged by t he l egi s l at ur e wi t h hear i ng such 

di sput es under  Wi s.  St at .  §§ 218. 0114( 7) ( d)  and 227. 43( 1) ( bg) ,  

i ssued an or der  r equi r i ng Vol vo t o r esci nd i t s t er mi nat i on 

not i ce.   Vol vo sought  j udi c i al  r evi ew of  t he Di v i s i on' s or der  

under  chapt er  227 of  t he st at ut es.   See Wi s.  St at .  

§§ 227. 46( 2m) ,  227. 52.  

¶3 Vol vo ar gues t hat  t he Di v i s i on' s or der  t o r esci nd 

Vol vo' s t er mi nat i on not i ce i s based on t he er r oneous concl usi on 

t hat  al t hough Wausau Tr uck mat er i al l y  br eached i t s deal er  

agr eement  wi t h Vol vo,  t he br each was subsequent l y cur ed wi t hi n a 

r easonabl e t i me,  as r equi r ed under  Wi s.  St at .  

§ 218. 0116( 1) ( i ) 1. b.   The Di vi s i on det er mi ned t hat  t he r el evant  

cur e per i od ended on December  31,  2003,  and t hat  Wausau Tr uck 

had cur ed t he mat er i al  br each wi t hi n t hat  t i me.  

¶4 The i ssue pr esent ed f or  j udi c i al  r evi ew her e,  as 

bef or e t he c i r cui t  cour t  and t he cour t  of  appeal s,  i s  whet her  

Wausau Tr uck cur ed i t s br each wi t hi n t he " cur e per i od. "   I f  

Wausau Tr uck' s br each of  t he deal er  agr eement  was not  cur ed,  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n st at ut es ar e t o t he 2007-

08 ver si on unl ess ot her wi se i ndi cat ed.  
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t hen Vol vo had " j ust  pr ovocat i on"  al l owi ng i t  t o cancel  t he 

deal er  agr eement  under  Wi s.  St at .  § 218. 0116( 1) ( i ) 2. 3 

¶5 Thi s i ssue i n t ur n pr esent s t wo quest i ons:  ( 1)  What  i s 

t he meani ng of  t he wor d " cur e"  i n Wi s.  St at .  

§ 218. 0116( 1) ( i ) 1. b. ? ( 2)  Af t er  bei ng gi ven not i ce by Vol vo,  di d 

Wausau Tr uck cur e i t s br each of  t he deal er  agr eement ?  I f  Wausau 

Tr uck cur ed t he br each,  t hen Vol vo' s f r anchi se t er mi nat i on was 

not  l awf ul  and t he Di vi s i on' s or der  t o r esci nd t he t er mi nat i on 

not i ce wi l l  be af f i r med.  

¶6 For  t he r easons set  f or t h,  we concl ude t hat  Vol vo di d 

not  show t hat  i t s  pr oposed i nt er pr et at i on of  t he st at ut or y wor d 

" cur ed"  ( or  any ot her  pr oposed i nt er pr et at i on of  " cur ed" )  was 

mor e r easonabl e t han t he Di vi s i on' s i nt er pr et at i on.   

Accor di ngl y,  gi ven our  post ur e i n r evi ew of  admi ni st r at i ve 

deci s i ons,  t he Di v i s i on' s i nt er pr et at i on of  t he wor d " cur ed"  i s 

accept ed as t he cor r ect  i nt er pr et at i on of  t he st at ut e.  

¶7 We need not  r esol ve whet her  i n t he i nst ant  case t he 

Di vi s i on' s det er mi nat i on t hat  Wausau Tr uck had cur ed i t s br each 

of  t he deal er shi p agr eement  i s a f i ndi ng of  f act  or  a concl usi on 

of  l aw.   That  det er mi nat i on does not  al t er  t he r esul t  t hat  t he 

Di v i s i on' s or der  i s af f i r med.   I f  t he Di v i s i on' s det er mi nat i on 

t hat  Wausau Tr uck cur ed t he br each i s a f i ndi ng of  f act ,  t her e 

i s subst ant i al  evi dence t o suppor t  t he f i ndi ng.   I f  t he 

Di v i s i on' s appl i cat i on of  i t s  i nt er pr et at i on of  " cur ed"  t o t he 

                                                 
3 " Just  pr ovocat i on"  i s def i ned by Wi s.  St at .  

§ 218. 0116( 1) ( i ) ,  quot ed at  ¶29,  i nf r a.  
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undi sput ed f act s i s a concl usi on of  l aw,  t he Di v i s i on' s 

r at i onal e was r easonabl e and no mor e r easonabl e appl i cat i on of  

t he def i ni t i on of  " cur e"  t o t he f act s has been est abl i shed.   

Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  appeal s t hat  

af f i r med t he or der  of  t he Di v i si on r equi r i ng Vol vo t o r esci nd 

t he t er mi nat i on not i ce i t  i ssued t o Wausau Tr uck.  

I  

¶8 We t ur n f i r st  t o t he appl i cabl e st andar d of  r evi ew.   

Thi s cour t  r evi ews t he or der  of  t he Di v i s i on r at her  t han t he 

or der  of  t he c i r cui t  cour t  or  t he deci s i on of  t he cour t  of  

appeal s,  al t hough we benef i t  f r om t he anal yses of  t hose cour t s. 4 

¶9 The r ol e of  t he Di v i s i on of  Hear i ngs and Appeal s i n 

t he i nst ant  case i s t he same as i n Raci ne Har l ey- Davi dson,  I nc.  

v.  Di v i s i on of  Hear i ngs and Appeal s,  2006 WI  86,  ¶8 n. 4,  ¶¶21-

25,  292 Wi s.  2d 549,  717 N. W. 2d 184.   See Wi s.  St at .  

§ 227. 43( 1) ( bg) .   Accor di ngl y,  we l ook t o Raci ne Har l ey- Davi dson 

f or  t he st andar d of  r evi ew.  

¶10 Unl ess a cour t  f i nds a gr ound f or  set t i ng asi de,  

modi f y i ng,  r emandi ng,  or  or der i ng agency act i on or  anci l l ar y 

r el i ef ,  t he cour t  shal l  af f i r m t he agency' s act i on.   Wi s.  St at .  

§ 227. 57( 2) .   

¶11 Vol vo ar gues t hat  a quest i on of  l aw i s pr esent ed,  

namel y t he meani ng of  " cur e"  i n Wi s.  St at .  § 218. 0116( 1) ( i ) 1. b.   

An agency' s " i nt er pr et at i on and appl i cat i on of  a st at ut e i s a 

                                                 
4 Raci ne Har l ey- Davi dson,  I nc.  v.  Di v.  of  Hear i ngs & 

Appeal s,  2006 WI  86,  ¶8 n. 4,  292 Wi s.  2d 549,  717 N. W. 2d 184.  
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quest i on of  l aw t o be det er mi ned by a cour t , " 5 as we have 

di scussed numer ous t i mes.   Er r oneous i nt er pr et at i on of  l aw 

pr ovi des a gr ound t o set  asi de or  modi f y an agency deci s i on.   

Wi s.  St at .  § 227. 57( 5) .   A r evi ewi ng cour t  may,  however ,  gi ve 

def er ence t o an agency' s i nt er pr et at i on and appl i cat i on of  a 

st at ut e. 6  

¶12 Def er ence t o an agency' s det er mi nat i on of  l aw 

r ecogni zes t he compar at i ve i nst i t ut i onal  qual i f i cat i ons and 

capabi l i t i es of  t he cour t s and t he agency. 7  Gr ant i ng def er ence 

t o an agency' s st at ut or y i nt er pr et at i on does not  abdi cat e t he 

cour t ' s  own aut hor i t y and r esponsi bi l i t y  t o i nt er pr et  st at ut es.   

Even when gr ant i ng def er ence t o an agency' s st at ut or y 

i nt er pr et at i on,  t he cour t  does not  accept  t he agency' s 

i nt er pr et at i on wi t hout  a cr i t i cal  eye.   The cour t  i t sel f  must  

al ways i nt er pr et  t he st at ut e t o det er mi ne t he r easonabl eness of  

t he agency i nt er pr et at i on;  onl y r easonabl e agency 

i nt er pr et at i ons ar e gi ven any def er ence. 8     

¶13 Our  case l aw has est abl i shed t hr ee l evel s of  def er ence 

t o be accor ded t o an agency i nt er pr et at i on and appl i cat i on of  

t he l aw,  dependi ng on t he ci r cumst ances:  " gr eat  wei ght  

def er ence, "  " due wei ght  def er ence, "  or  " no def er ence. " 9  

                                                 
5 Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶14.  

6 See,  e. g. ,  i d. ,  ¶¶11- 20.  

7 I d. ,  ¶14.  

8 I d. ,  ¶15.  

9 I d. ,  ¶¶11,  13- 14.  
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¶14 " Gr eat  wei ght "  def er ence i s war r ant ed when ( 1)  t he 

agency i s char ged by t he l egi s l at ur e wi t h admi ni st er i ng t he 

st at ut e i n quest i on;  ( 2)  t he agency i nt er pr et at i on i s of  l ong 

st andi ng;  ( 3)  t he agency empl oyed i t s speci al i zed knowl edge or  

exper t i se i n i nt er pr et i ng t he st at ut e;  and ( 4)  t he agency' s 

i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and consi st ency i n t he 

appl i cat i on of  t he st at ut e.   When cour t s appl y " gr eat  wei ght "  

def er ence,  an agency' s r easonabl e st at ut or y i nt er pr et at i on wi l l  

be sust ai ned even i f  t he cour t  concl udes t hat  anot her  

i nt er pr et at i on i s equal l y r easonabl e or  even mor e r easonabl e. 10   

¶15 Cour t s gi ve l esser ,  " due wei ght "  def er ence when t he 

agency i s char ged by t he l egi s l at ur e wi t h enf or cement  of  t he 

st at ut e and has exper i ence i n t he ar ea,  but  has not  devel oped 

exper t i se t hat  necessar i l y  pl aces t he agency i n a bet t er  

posi t i on t han t he cour t  t o i nt er pr et  t he st at ut e.   Cour t s 

appl y i ng " due wei ght "  def er ence wi l l  sust ai n an agency' s  

st at ut or y i nt er pr et at i on i f  i t  i s  not  cont r ar y t o t he c l ear  

meani ng of  t he st at ut e and no mor e r easonabl e i nt er pr et at i on 

exi st s. 11  Appl y i ng " due wei ght "  def er ence,  a r evi ewi ng cour t  

wi l l  not  set  asi de t he agency' s i nt er pr et at i on i n f avor  of  

anot her  equal l y r easonabl e i nt er pr et at i on,  but  wi l l  r epl ace i t  

wi t h a mor e r easonabl e i nt er pr et at i on i f  one exi st s. 12 

                                                 
10 I d. ,  ¶¶16- 17.  

11 I d. ,  ¶18.  

12 I d. ,  ¶¶18,  20.  
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¶16 Revi ewi ng cour t s  gi ve no def er ence t o an agency' s 

st at ut or y i nt er pr et at i on when any of  t he f ol l owi ng condi t i ons 

ar e met :  ( 1)  t he i ssue pr esent s a mat t er  of  f i r st  i mpr essi on;  

( 2)  t he agency has no exper i ence or  exper t i se r el evant  t o t he 

l egal  i ssue pr esent ed;  or  ( 3)  t he agency' s posi t i on on t he i ssue 

has been so i nconsi st ent  as t o pr ovi de no r eal  gui dance. 13  A 

cour t  gi v i ng no def er ence t o an agency' s i nt er pr et at i on of  a 

st at ut e benef i t s  f r om t he agency' s anal ysi s but  i nt er pr et s t he 

st at ut e i ndependent  of  t he agency' s i nt er pr et at i on and i n ef f ect  

adopt s an i nt er pr et at i on t he cour t  det er mi nes i s t he most  

r easonabl e i nt er pr et at i on. 14 

¶17 Her e,  we gi ve " due wei ght "  def er ence t o t he Di v i s i on' s 

i nt er pr et at i on of  t he st at ut e,  as di d t he cour t  of  appeal s and 

t he ci r cui t  cour t .   Due wei ght  def er ence i s accor ded i n t he 

i nst ant  case because t he Di vi s i on i s char ged wi t h hear i ng and 

deci di ng compl ai nt s of  unf ai r  cancel l at i on of  a mot or  vehi c l e 

deal er  f r anchi se.   Wi s.  St at .  § 218. 0114( 7) ( d) .   The Di vi s i on 

has exper i ence i n appl y i ng t he f r anchi se t er mi nat i on pr ovi s i on 

of  t he Wi sconsi n Mot or  Vehi c l e Deal er  Law,  even t hough no cases 

on t he par t i cul ar  i ssue i n t he i nst ant  case,  namel y " cur e"  of  a 

br each,  have been pr esent ed.   Under  t hese ci r cumst ances,  t he 

Di v i s i on' s i nt er pr et at i on and appl i cat i on of  t he st at ut e 

war r ant s due wei ght  def er ence. 15  " A r evi ewi ng cour t  accor ds an 

                                                 
13 I d. ,  ¶19.  

14 I d. ,  ¶¶19,  20.  

15 I d. ,  ¶18.   
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agency' s st at ut or y i nt er pr et at i on due wei ght  def er ence when t he 

agency has some exper i ence i n an ar ea but  has not  devel oped t he 

exper t i se t hat  necessar i l y  pl aces i t  i n a bet t er  posi t i on t han a 

cour t  t o make j udgment s r egar di ng t he i nt er pr et at i on of  t he 

st at ut e. " 16 

¶18 Thus t he Di vi s i on' s i nt er pr et at i on and appl i cat i on of  

t he st at ut e i n t he i nst ant  case wi l l  be uphel d i f  i t  i s  " not  

cont r ar y t o t he c l ear  meani ng of  t he st at ut e"  and no mor e 

r easonabl e i nt er pr et at i on exi st s. 17 

¶19 Wi t h r egar d t o t he Di v i s i on' s f i ndi ngs of  f act ,  we 

r evi ew t hose f i ndi ngs by appl y i ng a " subst ant i al  evi dence"  

st andar d,  af f or di ng si gni f i cant  def er ence t o t he agency' s 

f i ndi ngs. 18  Subst ant i al  evi dence does not  mean a pr eponder ance 

of  evi dence.   I t  means whet her  af t er  consi der i ng al l  t he 

evi dence of  r ecor d,  r easonabl e mi nds coul d ar r i ve at  t he 

concl usi on r eached by t he t r i er  of  f act . 19  " The wei ght  and 

cr edi bi l i t y  of  t he evi dence ar e f or  t he agency,  not  t he 

r evi ewi ng cour t ,  t o det er mi ne. " 20  An agency' s f i ndi ngs of  f act  

may be set  asi de onl y when a r easonabl e t r i er  of  f act  coul d not  

                                                 
16 I d.  

17 I d.  

18 Wi s.  St at .  § 227. 57( 6) .    

19 Hi l t on ex r el .  Pages Homeowner s'  Ass' n  v.  DNR,  2006 WI  
84,  ¶¶16,  25,  293 Wi s.  2d 1,  717 N. W. 2d 166.  

20 I d. ,  ¶25 ( quot ed sour ce omi t t ed) .  
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have r eached t hem f r om al l  t he evi dence bef or e i t ,  i ncl udi ng t he 

avai l abl e i nf er ences f r om t hat  evi dence. 21 

I I  

¶20 The hi st or i cal  f act s ar e not  i n di sput e.   Vol vo i s a 

manuf act ur er  and di st r i but or  of  heavy dut y t r ucks and par t s.   

Wausau Tr uck i s a deal er  i n heavy dut y t r ucks.   Wausau Tr uck i s 

a deal er  f or  bot h Vol vo and Pet er bi l t  t r ucks.   The r el at i onshi p 

bet ween Vol vo and Wausau Tr uck i s gover ned by t hei r  deal er  

agr eement .   A deal er  agr eement  i s def i ned i n t he st at ut es as " a 

cont r act  t hat  descr i bes t he f r anchi se r el at i onshi p bet ween 

manuf act ur er s,  di st r i but or s,  i mpor t er s and deal er s. "   Wi s.  St at .  

§ 218. 0101( 1) .    

¶21 The genesi s of  t he di sput e occur r ed i n 2001 when 

Wausau Tr uck deci ded i t  woul d sel l  i t s  Vol vo deal er shi p and 

f ocus excl usi vel y on Pet er bi l t  t r ucks.   As par t  of  t hat  busi ness 

deci s i on,  Wausau Tr uck out l i ned a set  of  pr oposed act i ons i t  

l abel ed t he " Vol vo El i mi nat i on Pl an. "   The goal  of  t he Pl an was 

t o pr omot e sal es of  Pet er bi l t  t r ucks at  t he expense of  Vol vo 

t r ucks.   Not  al l  pr oposed act i ons wer e t aken,  but  some of  t he 

changes t hat  wer e i mpl ement ed i ncl uded changi ng t he busi ness 

name t o " Pet er bi l t  Wi sconsi n—Wausau" 22;  not  usi ng t he Vol vo l ogo 

on busi ness car ds;  at t empt i ng t o convi nce l ongt i me Vol vo 

cust omer s t o swi t ch t o Pet er bi l t ;  gi v i ng Vol vo quot es onl y upon 

                                                 
21 I d. ,  ¶¶16,  25.  

22 Thi s name f ol l ows t he convent i on of  ot her  Pet er bi l t  
deal er shi ps owned by t he same par ent  company,  whi ch do not  sel l  
Vol vo t r ucks.  
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r equest ;  r equi r i ng t hat  al l  Vol vo quot es be accompani ed by a 

Pet er bi l t  quot e;  and f ocusi ng mar ket i ng ef f or t s on Pet er bi l t .  

Under  t he Pl an,  Vol vo t r uck sal es dr opped si gni f i cant l y. 23   

¶22 The Di vi s i on f ound,  and t he par t i es agr ee,  t hat  Wausau 

Tr uck' s conduct  under  t he Pl an const i t ut ed a mat er i al  br each of  

t he deal er  agr eement .   Speci f i cal l y,  Wausau Tr uck does not  

di sput e t hat  dur i ng t he t i me per i od when i t  i nt ended t o sel l  i t s  

Vol vo f r anchi se,  i t  had a pol i cy of  at t empt i ng t o conver t  

cust omer  f l eet s i n i t s sal es ar ea,  i ncl udi ng Vol vo f l eet s,  t o 

Pet er bi l t  t r ucks.   Thi s conduct  br eached pr ov i s i ons of  t he 

deal er  agr eement  t hat  obl i gat e Wausau Tr uck t o aggr essi vel y 

pr omot e Vol vo t r ucks.  

¶23 Fol l owi ng i t s ear l i er  act i ons ant i c i pat i ng t he sal e of  

t he Vol vo f r anchi se,  by t he end of  2002,  Wausau Tr uck asser t ed 

t hat  i t  deci ded not  t o sel l  i t s  Vol vo f r anchi se and t hat  i t  

ended t he measur es t aken t o shi f t  i t s  Vol vo cust omer s t o 

Pet er bi l t .   Never t hel ess,  Wausau Tr uck' s Vol vo sal es f or  2002 

showed a dr amat i c decr ease.  

¶24 That  decr ease,  al ong wi t h act i ons t aken by Wausau 

Tr uck,  l ed Vol vo t o send a not i ce of  br each t o Wausau Tr uck on 

May 20,  2003.   Vol vo was not  awar e t hat  Wausau Tr uck had 

devel oped a " Vol vo El i mi nat i on Pl an"  unt i l  t hi s pr oceedi ng 

                                                 
23 The Di vi s i on r ecogni zed t hat  sal es of  Vol vo t r ucks al so 

f el l  nat i onal l y begi nni ng i n 2000,  cor r espondi ng t o a s l ump i n 
t he t r ucki ng i ndust r y.   The Di v i s i on det er mi ned,  however ,  t hat  
Wausau Tr uck' s deci s i on t o pr omot e Pet er bi l t  at  t he expense of  
Vol vo t r ucks r esul t ed i n a subst ant i al  decl i ne i n i t s sal es 
dur i ng 2001- 2003.   
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began,  but  i t s 2003 t er mi nat i on l et t er  hi ghl i ght ed,  as br eaches 

of  t he deal er  agr eement ,  many of  t he act i ons Wausau Tr uck had 

under t aken as par t  of  t he Pl an.  

¶25 A not i ce of  br each i s not  suf f i c i ent  t o cancel  a 

deal er  agr eement .   Under  Wi s.  St at .  § 218. 0116( l ) ( i ) 2. ,  Vol vo 

was pr ohi bi t ed f r om cancel i ng Wausau Tr uck' s deal er  agr eement  

" wi t hout  j ust  pr ovocat i on. "   " Just  pr ovocat i on"  exi st ed i f  " t he 

br each [ was]  not  cur ed wi t hi n a r easonabl e t i me"  af t er  Wausau 

Tr uck r ecei ved wr i t t en not i ce of  t he br each f r om Vol vo.   Wi s.  

St at .  § 218. 0116( l ) ( i ) 1. b.  

¶26 Vol vo i ni t i al l y  gave Wausau Tr uck 60 days t o cur e i t s 

br each,  but  i n subsequent  di scussi ons,  ext ended t he per i od f or  

Wausau Tr uck t o cur e t he br each t o t he end of  2003.   The 

Di vi s i on t her ef or e i dent i f i ed December  31,  2003,  as t he r el evant  

deadl i ne by whi ch Wausau Tr uck was r equi r ed t o cur e i t s br each 

of  t he deal er  agr eement .  

¶27 The di sput e now bef or e t he cour t  cent er s on whet her  

Wausau Tr uck' s conduct  af t er  Vol vo' s not i ce of  t he br each cur ed 

t he br each by December  31,  2003.    

¶28 On Januar y 30,  2004,  di ssat i sf i ed wi t h Wausau Tr uck' s  

act i ons,  Vol vo i ssued a not i ce of  t er mi nat i on based on i t s 

det er mi nat i on t hat  Wausau Tr uck had not  cur ed i t s br each.   I n 

r esponse,  Wausau Tr uck f i l ed a compl ai nt  al l egi ng unf ai r  

cancel l at i on.   Wi s.  St at .  § 218. 0114( 7) ( d) .   The Di vi s i on f ound 

t hat  Wausau Tr uck' s act i ons under  t he Vol vo El i mi nat i on Pl an had 

const i t ut ed a mat er i al  br each of  t he deal er  agr eement  but  t hat  

Wausau Tr uck had cur ed t he br each.   I n summar y,  t he Di v i s i on 
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det er mi ned t hat  " t he most  egr egi ous el ement s of  t he Vol vo 

El i mi nat i on Pl an wer e abandoned pr i or  t o t he i ssuance of  t he 

Not i ce of  Br each and,  except  f or  a f ew mi nor  exampl es r el at i ng 

t o t he change i n t he oper at i ng name .  .  .  t he r emai ni ng 

component s of  t he Vol vo El i mi nat i on Pl an wer e abandoned dur i ng 

t he cur e per i od. "   The Di vi s i on concl uded t hat  Wausau Tr uck had 

" r ecommi t t ed i t sel f  t o pr omot i ng Vol vo pr oduct s. "   

I I I  

¶29 Vol vo' s pr i mar y ar gument  r ai ses a quest i on of  l aw,  

namel y t he meani ng of  t he wor d " cur ed"  wi t hi n Wi s.  St at .  

§ 218. 0116( 1) ( i ) 1. b.   Accor di ng t o t he st at ut e,  once t he 

Di vi s i on f ound t hat  Wausau Tr uck had mat er i al l y  br eached i t s  

deal er  agr eement ,  i t  t hen had t o det er mi ne whet her  Wausau Tr uck 

cur ed t he br each.   I f  t he br each was cur ed,  t hen Vol vo l acked 

" j ust  pr ovocat i on"  t o cancel  t he deal er  agr eement .   Sect i on 

218. 0116( 1) ( i ) 1. b.  def i nes " j ust  pr ovocat i on"  t o be a mat er i al  

br each by t he deal er  of  a r easonabl e or  necessar y pr ovi s i on of  

t he agr eement  and t he br each i s not  cur ed wi t hi n a r easonabl e 

t i me af t er  t he wr i t t en not i ce of  t he br each f r om t he 

manuf act ur er .   Sect i on 218. 0116( 1) ( i ) 1. b.  pr ovi des as f ol l ows:  

" Just  pr ovocat i on"  means a mat er i al  br each by a mot or  
vehi c l e deal er  .  .  .  ,  due t o mat t er s wi t hi n t he 
deal er ' s .  .  .  cont r ol ,  of  a r easonabl e and necessar y 
pr ovi s i on of  an agr eement  and t he br each i s not  cur ed 
wi t hi n a r easonabl e t i me af t er  wr i t t en not i ce of  t he 
br each has been r ecei ved f r om t he manuf act ur er ,  
i mpor t er  or  di st r i but or  ( emphasi s added) .       

¶30 The st at ut e does not  def i ne t he wor d " cur ed. "   The 

par t i es agr ee t hat  t he Di v i s i on has not  expl i c i t l y  def i ned t he 
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wor d " cur ed"  i n t he i nst ant  case.   No ot her  cases deci ded by t he 

Di v i s i on gi ve def i ni t i on t o t he st at ut or y wor d " cur ed"  wi t hi n 

Wi s.  St at .  § 218. 0116( 1) ( i ) 1. b.    

¶31 The wor d " cur ed"  may have di f f er ent  meani ngs i n 

di f f er ent  cont ext s.   Vol vo cont ends t hat  t he wor d " cur ed"  i n t he 

st at ut e shoul d be accor ded i t s common,  or di nar y di ct i onar y 

meani ng,  c i t i ng I n r e Cl ar k,  738 F. 2d 869,  872 ( 7t h Ci r .  1984) ,  

whi ch used a di ct i onar y def i ni t i on of  " cur e"  i n a case i nvol v i ng 

a def aul t  on a r esi dent i al  mor t gage l oan.    

¶32 Vol vo ar gues t hat  " cur e"  means t o r est or e mat t er s t o 

t he st at us quo ant e,  t hat  i s ,  t o r est or e mat t er s t o t he way t hey 

wer e bef or e t he br each.   Vol vo asser t s t hat  t he Di v i s i on shoul d 

have r equi r ed Wausau Tr uck t o undo t he ef f ect s of  i t s  br each and 

r et ur n t o t he condi t i ons exi st i ng bef or e Wausau Tr uck br eached 

t he deal er  agr eement  by i t s act i ons under  t he Pl an.   

¶33 Accor di ng t o Vol vo,  Wausau Tr uck has not  r est or ed 

mat t er s t o t he way t hey wer e bef or e t he br each:   Wausau Tr uck 

cont i nued t o f ol l ow t he Vol vo El i mi nat i on Pl an;  Wausau Tr uck 

st i l l  used t he name Pet er bi l t  i n i t s cor por at e name;  and Wausau 

Tr uck f ai l ed t o r e- est abl i sh communi cat i on wi t h some cust omer s 

who pr evi ousl y pur chased Vol vo t r ucks f r om Wausau Tr uck and have 

est abl i shed r el at i onshi ps wi t h ot her  Vol vo deal er shi ps or  wi t h 

ot her  manuf act ur er s.   Consequent l y,  Vol vo cont ends t hat  Wausau 

Tr uck has not  cur ed t he br each of  t he deal er  agr eement .    

¶34 I n sum,  Vol vo ar gues t hat  t he Di v i s i on di d not  f ol l ow 

t he di ct i onar y def i ni t i on of  " cur ed"  when i t  det er mi ned t hat  

Wausau Tr uck had " r ecommi t t ed"  i t sel f  t o f ul f i l l i ng i t s 



No.  2008AP1385   

 

14 
 

obl i gat i ons under  t he deal er  agr eement .   Vol vo asser t s t hat  t he 

Di v i s i on t her ef or e t ook an er r oneous appr oach t o t he st at ut or y  

r equi r ement  t hat  t he br eachi ng par t y had t o cur e t he br each.  

¶35 I n cont r ast ,  Wausau Tr uck ar gues t hat  t he st at ut or y 

wor d " cur ed"  shoul d be def i ned accor di ng t o i t s usage i n 

cont r act  l aw.   

¶36 We agr ee wi t h Wausau Tr uck.   Techni cal  wor ds or  

phr ases i n a st at ut e shoul d be gi ven t hei r  t echni cal  or  

speci al i zed meani ng.   Br uno v.  Mi l waukee Count y,  2003 WI  28,  

¶¶8,  20,  260 Wi s.  2d 633,  660 N. W. 2d 656.  

¶37 The deal er shi p l aw r el at es t o and gover ns a par t i cul ar  

k i nd of  cont r act ,  a deal er  agr eement .   A deal er  agr eement  i s 

def i ned by st at ut e as a cont r act  bet ween manuf act ur er s,  

di st r i but or s,  or  i mpor t er s and deal er s.   The st at ut or y pr ovi s i on 

f or  " cur ed"  r el at es t o a br each of  a deal er  agr eement ,  t o a 

br each of  a cont r act .   Wi sconsi n St at .  § 218. 0116( 1) ( i ) 1. b.  

codi f i es a mot or  vehi c l e deal er ' s r i ght  t o " cur e"  br eaches of  

t he deal er  agr eement .   I n t hi s r egul at or y cont ext ,  i t  woul d make 

l i t t l e sense t o use t he " common and or di nar y"  meani ng of  

" cur ed, "  even i f  t her e wer e onl y one such meani ng.   I t  makes 

mor e sense t o r ef er  t o t er ms and concept s est abl i shed i n 

cont r act  l aw when we i nt er pr et  t he meani ng of  " cur ed"  i n Wi s.  

St at .  § 218. 0116( 1) ( i ) 1. b. ,  whi ch gover ns br each of  a cont r act .  

¶38 The concept  t hat  a br each of  cont r act  i s  " cur ed"  

exi st s i n cont r act  l aw,  but  r el at i vel y f ew cases gi ve speci f i c  

gui dance on what  const i t ut es a " cur e"  of  a br each of  cont r act .  
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¶39 We ar e i nf or med about  t he meani ng of  " cur ed"  by a 

cont r act  case ci t ed by Wausau Tr uck,  Anacapa Technol ogy,  I nc.  v.  

ADC Tel ecommuni cat i ons,  I nc. , 241 F.  Supp.  2d 1016 ( D.  Mi nn.  

2002) .   I n Anacapa,  ar bi t r at or s f ound a mat er i al  br each of  a 

l i censi ng agr eement .   The br eachi ng par t y was gi ven 30 days t o 

cur e t he br each or  t he agr eement  woul d be t er mi nat ed.   The 

par t i es di sput ed t he def i ni t i on of  " cur e, "  and whet her  t he 

cul pabl e par t y had cur ed t he br each.   

¶40 The Anacapa cour t  t ur ned t o t he Rest at ement  ( Second)  

of  Cont r act s and comment ar y on cont r act  l aw t o det er mi ne t he 

meani ng of  " cur e. "     

¶41 The Rest at ement  ( Second)  of  Cont r act s § 237 cmt .  b 

( 1981)  st at es t hat  " [ e] ven i f  t he f ai l ur e i s mat er i al ,  i t  may 

st i l l  be possi bl e t o cur e i t  by subsequent  per f or mance wi t hout  a 

mat er i al  f ai l ur e. "    

¶42 Pr of essor  Far nswor t h,  2 E.  Al l an Far nswor t h,  

Far nswor t h on Cont r act s § 8. 17 at  521 ( 3d ed.  2004) ,  expl ai ns 

t hat  a br each can be cur ed by " cor r ect i ng t he def i c i ency i n 

per f or mance. "    

¶43 Cor bi n on Cont r act s expl ai ns t hat  al l owi ng f or  a 

" cur e"  of  t he br each gi ves a par t y " anot her  chance t o per f or m 

subst ant i al l y"  and " a second chance t o per f or m accor di ng t o t he 

cont r act . "   The cur e i s per f or mance t o t he l evel  of  subst ant i al  

per f or mance. 24   

                                                 
24 8 Cat her i ne M. A.  Mc Caul i f f ,  Cor bi n on Cont r act s,  § 36. 7 

at  349 ( 1999) .  
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¶44 Anot her  comment at or  expl ai ns a cur e of  a br each of  

cont r act  as f ol l ows:  

A cur e t hat  compl et el y r emedi es t he br each does not  
pose a pr obl em;  but  a l ess t han compl et e cur e r ai ses 
t he i ssue of  whet her  t her e i s st i l l  a mat er i al  br each 
or  whet her  t he br eachi ng par t y has now subst ant i al l y 
per f or med,  t hus maki ng t he br each nonmat er i al .   I f  t he 
br each i s upgr aded t o nonmat er i al ,  t he const r uct i ve 
condi t i on i s sat i sf i ed by cur e j ust  as i t  woul d have 
been i f  subst ant i al  per f or mance had been r ender ed 
i ni t i al l y . 25      

¶45 The Anacapa cour t  concl uded t hat  " t o cur e a mat er i al  

br each means t o engage i n subsequent  conduct  t hat  subst ant i al l y 

per f or ms or  per f or ms wi t hout  a mat er i al  f ai l ur e. "   Anacapa, 241 

F.  Supp. 2d at  1020.   Per f ect  per f or mance i s not  r equi r ed t o 

ef f ect uat e a cur e.   " Onl y i f  t he br each i s not  cur ed t o t he 

l evel  of  subst ant i al  per f or mance may t he i nj ur ed par t y t er mi nat e 

t he cont r act . "   Anacapa,  241 F.  Supp.  2d at  1020 ( 2002) .    

¶46 Thi s meani ng of  " cur ed"  f ocuses i n t he pr esent  case on 

t he per f or mance of  t he br eachi ng par t y,  r at her  t han on mat t er s 

beyond t he cont r ol  of  t he br eachi ng par t y,  such as t he conduct  

of  t hi r d par t i es or  on t he ef f ect s of  an economi c r ecessi on.   

The Anacapa cour t  r ej ect ed t he ar gument ,  s i mi l ar  t o t he one 

Vol vo makes i n t he i nst ant  case,  t hat  t o cur e a mat er i al  br each,  

t he br eachi ng par t y must  not  onl y st op t he of f endi ng conduct  but  

must  al so " r epai r  t he har m done by t he br each. "   Anacapa,  241 F.  

Supp.  2d at  1020.   

                                                 
25 Wi l l i am H.  Lawr ence,  Cur e Af t er  Br each of  Cont r act  Under  

t he Rest at ement  ( Second)  of  Cont r act s:  An Anal yt i cal  Compar i son 
wi t h t he Uni f or m Commer ci al  Code,  70 Mi nn.  L.  Rev.  713,  747 
( 1986) .  
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¶47 I n t he pr esent  case,  t he Di v i s i on di d not  expl i c i t l y 

def i ne " cur ed, "  but  t he meani ng of  " cur ed"  i s i mpl i c i t  i n i t s 

deci s i on.   The Di vi s i on di d not  appl y Vol vo' s di ct i onar y 

def i ni t i on of  t he st at ut or y wor d " cur ed. "   The Di vi s i on' s 

st at ement  t hat  Wausau Tr uck had " r ecommi t t ed"  i t sel f  t o t he 

deal er  agr eement  and was usi ng i t s best  ef f or t s t o pr omot e Vol vo 

pr oduct s demonst r at es t hat  t he Di v i s i on was i nt er pr et i ng t he 

st at ut or y wor d " cur ed"  t o encompass t he meani ng of  " cur ed"  i n 

cont r act  l aw:  t he br eachi ng par t y had t o st op t he of f endi ng 

conduct  and t o subst ant i al l y  per f or m t he cont r act . 26  
                                                 

26 Numer ous aut hor i t i es f ocus on t he meani ng of  " cur e"  as 
adopt ed i n Sect i on 2- 508 of  t he Uni f or m Commer ci al  Code,  
codi f i ed i n Wi sconsi n as Wi s.  St at .  § 402. 508,  " Cur e by sel l er  
of  i mpr oper  t ender  or  del i ver y;  r epl acement . "   As Pr of essor  
Far nswor t h obser ves,  " [ a] l t hough t he concept  of  cur e was known 
bef or e t he Uni f or m Commer ci al  Code,  t he Code must  be cr edi t ed 
wi t h gi v i ng a sel l er  of  goods a c l ear  r i ght  t o cur e and wi t h 
popul ar i z i ng t he wor d cur e i n t hi s cont ext . "   E.  Al l an 
Far nswor t h,  2 Far nswor t h on Cont r act s § 8. 17 at  522 ( 2004) ;  see 
al so Wi l l i am H.  Lawr ence,  Cur e Af t er  Br each of  Cont r act  Under  
t he Rest at ement  ( Second)  of  Cont r act s:  An Anal yt i cal  Compar i son 
wi t h t he Uni f or m Commer ci al  Code,  70 Mi nn.  L.  Rev.  713,  714 
( " The cur e concept  or i gi nat ed i n t he t r adi t i onal  common l aw,  but  
i t  di d not  r ecei ve wi despr ead at t ent i on unt i l  i t  was adopt ed i n 
Ar t i c l e 2 of  t he UCC. " ) .    

The deal er  agr eement  i s not  a cont r act  f or  t he sal e of  
goods gover ned by t he Uni f or m Commer ci al  Code.   We ar e not  
i nt er pr et i ng or  appl y i ng Wi s.  St at .  § 402. 508.   We dr aw on 
sour ces t hat  addr ess t he Uni f or m Commer ci al  Code onl y t o t he 
ext ent  t hat  t hey r ef l ect  on a mor e wi del y r ecogni zed meani ng of  
" cur ed"  i n cont r act  l aw.   Her e,  Wi s.  St at .  § 218. 0116( 1) ( i ) 1. b.  
speci f i cal l y al l ows t he deal er  t o " cur e"  a br each of  a deal er  
agr eement .   See Wi l l i am H.  Lawr ence,  Cur e Af t er  Br each of  
Cont r act  Under  t he Rest at ement  ( Second)  of  Cont r act s:  An 
Anal yt i cal  Compar i son wi t h t he Uni f or m Commer ci al  Code,  70 Mi nn.  
L.  Rev.  713,  717 ( st at i ng t hat  at  common l aw,  " [ i ] n t he absence 
of  a cont r act ual  pr ovi s i on al l owi ng a par t y t o cur e,  most  cour t s 
t r adi t i onal l y di d not  acknowl edge such a r i ght " ) .    
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¶48 We r ej ect  Vol vo' s ar gument  t hat  " cur ed"  r equi r es 

r est or at i on t o t he st at us quo ant e or  r epai r  of  al l  har m done by 

t he br each. 27  Thi s i s not  a r easonabl e i nt er pr et at i on of  t he 

st at ut e.   A r easonabl e i nt er pr et at i on of  t he st at ut or y wor d 

" cur ed"  means t he br eachi ng par t y i s t o st op t he of f endi ng 

conduct  and t o subst ant i al l y  per f or m t he cont r act .   No ot her  

i nt er pr et at i on of  t he wor d " cur ed"  i s mor e r easonabl e.    

I V 

¶49 We next  r evi ew t he Di vi s i on' s det er mi nat i on t hat  

Wausau Tr uck cur ed t he def ect  wi t hi n t he cur e per i od.   I n 

hol di ng t hat  Wausau had cur ed i t s br each,  t he Di v i s i on st at ed 

t hat  Wausau Tr uck " has successf ul l y r ecommi t t ed i t sel f  t o i t s 

Vol vo f r anchi se and i s usi ng i t s best  ef f or t s t o pr omot e Vol vo 

pr oduct s. "    

¶50 The par t i es di sagr ee whet her  t he det er mi nat i on t hat  

Wausau Tr uck' s br each has been cur ed under  Wi s.  St at .  

§ 218. 0116( 1) ( i ) 1. b.  i s  a f i ndi ng of  f act  or  a concl usi on of  

l aw.   Or di nar i l y,  i n cont r act  l aw,  whet her  t he br eachi ng par t y ' s 

                                                 
27 I n cer t ai n c i r cumst ances,  cont r act  l aw may pr ovi de t hat  

t he non- br eachi ng par t y r ecover s damages f r om t he br eachi ng 
par t y t o r epai r  past  har m.   Rest at ement  ( Second)  of  Cont r act s 
§ 237,  cmt .  b.  ( 1981) .   Thi s i ssue i s not  bef or e t he cour t .  
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conduct  has cur ed t he br each i s  a quest i on of  f act . 28  But  i n 

cont r act  l aw,  i f  no mat er i al  f act s ar e i n di sput e and onl y one 

concl usi on i s t o be dr awn f r om t he f act s,  whet her  t he br eachi ng 

                                                 
28 See E.  Al l an Far nswor t h,  Far nswor t h on Cont r act s § 8. 18 

at  526- 27 ( 3d ed.  2004)  ( " Whet her  a mat er i al  br each has r emai ned 
uncur ed f or  l ong enough t o j ust i f y t er mi nat i on i s a quest i on of  
f act ,  much l i ke whet her  t he br each i s mat er i al  i n t he f i r st  
pl ace. " ) ;  8 Cat her i ne M. A.  Mc Caul i f f ,  Cor bi n on Cont r act s,  
§ 36. 5 at  340 ( 1999)  ( subst ant i al  per f or mance i s a quest i on of  
f act ) ;  see al so Li ppo v.  Mobi l  Oi l  Cor p. ,  776 F. 2d 706,  715 ( 7t h 
Ci r .  1985)  ( " [ I ] t  woul d be a quest i on of  f act  whet her  a 
f r anchi see who r epeat edl y def aul t ed on a par t i cul ar  dut y and 
' cor r ect ed'  each def aul t  onl y l ong enough t o escape t er mi nat i on 
had even ' cor r ect ed'  t he def aul t " ) .  

Some cont end t hat  because t he quest i on of  whet her  a br each 
i s mat er i al  i s a quest i on of  f act ,  i t  i s  t her ef or e a f act  
quest i on whet her  t he st eps t aken t o cur e t he br each ar e 
subst ant i al  and mat er i al .   I n ot her  wor ds,  whet her  t he br each 
has been cur ed ef f ect i vel y i s t he same quest i on as whet her  a 
mat er i al  br each cont i nues t o exi st ,  or di nar i l y  a quest i on of  
f act .   Whet her  a mat er i al  br each of  cont r act  has occur r ed i s a 
quest i on of  f act  t o be det er mi ned by t he f act  f i nder .   See 
Koeni ngs v.  Joseph Schl i t z Br ewi ng Co. ,  126 Wi s.  2d 349,  358,  
377 N. W. 2d 593 ( 1985)  ( " [ T] he i ssue of  whet her  Schl i t z was i n 
br each of  t he cont r act  i s  a f act ual  det er mi nat i on f or  t he 
j ur y. " ) ;  Ent zmi nger  v.  For d Mot or  Co. ,  47 Wi s.  2d 751,  755,  177 
N. W. 2d 899 ( 1970)  ( " [ F] or  t he pur pose of  t he exer ci se of  t he 
common- l aw r i ght  of  nonper f or mance f or  a mat er i al  br each[ , ]  
[ t ] he quest i on .  .  .  i s  one of  f act  t o be det er mi ned as i n t hi s 
case by t he j ur y. " ) ;  Ki eckhef er  Box Co.  v.  John St r ange Paper  
Co. ,  180 Wi s.  367,  395,  193 N. W.  487 ( 1923)  ( " Whet her  or  not  t he 
br each of  a cont r act  t o del i ver  goods by i nst al l ment  i s .  .  .  so 
mat er i al  as t o j ust i f y t he buyer  i n r ef usi ng t o pr oceed f ur t her ,  
i s  a quest i on of  f act . " ) ;  St at e v.  Jor gensen,  137 Wi s.  2d 163,  
169,  404 N. W. 2d 66 ( Ct .  App.  1987)  ( " Whet her  a br each of  
cont r act  exi st s i nvol ves a quest i on of  f act . " ) .    
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par t y ' s conduct  has cur ed t he br each may be vi ewed as a quest i on 

of  l aw. 29  

¶51 The Di vi s i on t r eat ed t he quest i on of  cur e as a 

quest i on of  l aw and concl uded as a mat t er  of  l aw t hat  Wausau 

Tr uck " cur ed t he mat er i al  br eaches of  t he Deal er  Agr eement  

wi t hi n a r easonabl e t i me per i od af t er  Vol vo Tr ucks of  Nor t h 

Amer i ca not i f i ed i t  of  t he br eaches. "  

¶52 We need not  deci de whet her  t he Di v i s i on' s 

det er mi nat i on t hat  Wausau Tr uck had cur ed i t s  br each i s a 

f i ndi ng of  f act  or  a concl usi on of  l aw.   I f  t he Di v i s i on' s 

det er mi nat i on t hat  Wausau Tr uck cur ed t he br each i s a f i ndi ng of  

f act ,  t her e i s subst ant i al  evi dence t o suppor t  t he f i ndi ng.   I f  

t he Di v i s i on' s appl i cat i on of  i t s  i nt er pr et at i on of  " cur ed"  t o 

t he f act s i s v i ewed as a concl usi on of  l aw,  t he Di v i s i on' s 

i nt er pr et at i on and appl i cat i on of  t he st at ut e wer e r easonabl e 

and no mor e r easonabl e i nt er pr et at i on or  appl i cat i on of  t he 

st at ut e has been br ought  f or t h.  

                                                 
29 " The det er mi nat i on whet her  a mat er i al  br each has occur r ed 

i s gener al l y a quest i on of  f act .   The mat er i al i t y  of  a br each of  
cont r act  i s  not  al ways a quest i on of  f act ,  even i f  t he i ssue i s 
di sput ed;  t hus,  i f  t her e i s onl y one r easonabl e concl usi on,  a 
cour t  must  addr ess what  i s or di nar i l y  a f act ual  quest i on as a 
quest i on of  l aw. "   23 Ri char d A.  Lor d,  Wi l l i s t on on Cont r act s 
§ 63: 3 at  440- 41 ( 4t h ed.  2007) .  

See al so Anacapa Tech. ,  I nc.  v.  ADC Tel ecomms. ,  I nc. , 241 
F.  Supp.  2d 1016,  1021 ( D.  Mi nn.  2002)  ( obser vi ng t hat  t he 
quest i on of  cur e of  a mat er i al  br each " i s usual l y one of  f act , "  
but  " t he cour t  may det er mi ne whet her  a par t y has cur ed i t s 
mat er i al  br each .  .  .  wher e t her e ar e no mat er i al  f act s i n 
di sput e and onl y t he l egal  concl usi ons t o be dr awn f r om t he 
f act s r emai n i n doubt " ) .  
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¶53 Her e ar e t he hi st or i cal  f act s r el evant  t o t he 

Di v i s i on' s det er mi nat i on t hat  Wausau Tr uck had cur ed i t s br each 

of  t he deal er  agr eement .    

¶54 The Di vi s i on f ound t hat  by t he end of  2002,  Er i c 

Jor genson,  pr esi dent  and CEO of  Wausau Tr uck' s par ent  

cor por at i on,  JX Ent er pr i ses,  had deci ded not  t o sel l  t he Vol vo 

f r anchi se at  Wausau Tr uck.    

¶55 The Di vi s i on i dent i f i ed sever al  act i ons t aken by 

Wausau Tr uck as demonst r at i ng i t s r ecommi t ment  t o Vol vo.   

Speci f i cal l y,  Wausau Tr uck:  ( 1)  sent  a post car d i n Januar y 2003 

t o 296 Vol vo cust omer s i nt ended t o count er  r umor s t hat  Wausau 

Tr uck woul d no l onger  be a Vol vo deal er ;  ( 2)  par t i c i pat ed i n a 

Vol vo demo pr ogr am;  ( 3)  par t i c i pat ed i n a speci al  Vol vo sal es 

pr ogr am;  ( 4)  conduct ed a " r i de and dr i ve"  demonst r at i on of  new 

Vol vo model s at  a Hi ghway 29 t r uck st op;  ( 5)  used t he name 

" Wausau Tr uck Cent er "  i nst ead of  " Pet er bi l t  Wi sconsi n- Wausau"  

when deal i ng wi t h Vol vo cust omer s;  ( 6)  ended i t s pol i cy of  

r equi r i ng sal es r epr esent at i ves t o pr ovi de Pet er bi l t  quot es wi t h 

ever y Vol vo quot e;  ( 7)  at t empt ed t o hi r e a dedi cat ed Vol vo sal es 

r epr esent at i ve;  ( 8)  r e- est abl i shed r egul ar  cont act  wi t h 

i mpor t ant  Vol vo cust omer s;  ( 9)  t ar get ed sever al  account s 

speci f i cal l y f or  Vol vo;  and ( 10)  gener al l y i ncr eased i t s Vol vo 

quot e act i v i t y.  

¶56 Vol vo' s ar gument  t hat  Wausau Tr uck' s conduct  di d not  

cur e t he br each boi l s down t o i t s cont ent i on t hat  Wausau Tr uck 

di d not  act ual l y end t he Vol vo El i mi nat i on Pl an and t hat  any 

st eps i t  had t aken t o " cur e"  t he br each ei t her  f ur t her ed t he 
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Pl an or  wer e under t aken mer el y t o bol st er  Wausau Tr uck' s 

l i t i gat i on posi t i on.   Vol vo' s ar gument s ar e al most  ent i r el y 

di r ect ed t o t he Pl an.  

¶57 For  exampl e,  Vol vo t akes umbr age wi t h Wausau Tr uck' s 

cont i nued use of  t he cor por at e name Pet er bi l t  Wi sconsi n- Wausau.   

Vol vo at t empt s t o por t r ay t he post car d sent  t o cust omer s by 

Wausau Tr uck as a cont i nuat i on of  t he Pl an,  ar gui ng t hat  as 

such,  i t  cannot  possi bl y be vi ewed as par t  of  t he cur e.   Vol vo 

makes much of  t he f act  t hat  t he post car d r ef er s t o Wausau Tr uck 

as " Pet er bi l t  Wi sconsi n—Wausau. "   That  name appear s i n smal l  

pr i nt  on t he back si de of  t he post car d,  as par t  of  t he r et ur n 

addr ess;  i t  appear s di r ect l y bel ow t he name " Wausau Tr uck 

Cent er . "   Mor e s i gni f i cant l y,  t he name " Wausau Tr uck Cent er "  i s  

f eat ur ed pr omi nent l y on t he f r ont  s i de of  t he post car d,  whi ch 

al so f eat ur es i mages of  f i ve Vol vo heavy t r ucks and t he Vol vo 

l ogo,  al ong wi t h t he message " We' r e st i l l  her e. "   Er i c Jor genson 

t est i f i ed t hat  t he " We' r e st i l l  her e"  s l ogan was i nt ended t o 

di spel  r umor s t hat  Wausau Tr uck woul d no l onger  be a Vol vo 

deal er .   I t  was not  unr easonabl e f or  t he Di v i s i on t o consi der  

t hi s post car d mai l i ng as evi dence t hat  Wausau Tr uck cur ed t he 

br each. 30 
                                                 

30 Vol vo ar gues t hat  t he Di v i s i on r el i ed on  Wausau Tr uck' s  
conduct  af t er  t he cur e per i od as par t  of  t he cur e ef f or t .   The 
par t i cul ar  conduct  was Wausau Tr uck hi r i ng a dedi cat ed Vol vo 
sal esper son af t er  t he end of  t he cur e per i od.   The Di vi s i on di d 
not  base i t s det er mi nat i on on Wausau Tr uck' s hi r i ng a dedi cat ed 
Vol vo sal esper son.   Rat her ,  t he Di v i s i on poi nt ed out  t hat  
at t empt i ng t o hi r e a dedi cat ed Vol vo sal es r epr esent at i ve was 
one of  t he f act or s t hat  i ndi cat ed Wausau Tr uck had cur ed i t s 
br each wi t hi n t he cur e per i od.       
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¶58 Si mi l ar l y,  Vol vo' s ot her  f act ual  ar gument s ar e 

unavai l i ng.   I t  i s  not  enough f or  Vol vo t o poi nt  t o evi dence i n 

t he r ecor d t hat  suppor t s i t s ar gument ;  i t  woul d not  even be 

enough f or  Vol vo t o show t hat  t he gr eat er  wei ght  of  t he evi dence 

was agai nst  t he Di v i s i on' s f i ndi ngs.   Vol vo woul d have t o show 

t hat  no r easonabl e per son,  eval uat i ng and dr awi ng r easonabl e 

i nf er ences f r om al l  of  t he evi dence i n t he r ecor d,  coul d v i ew 

t he evi dence i n t hi s case and r each t he concl usi on r eached by 

t he Di v i s i on.   Her e,  t he r ecor d ampl y suppor t s t he Di v i s i on' s 

f i ndi ng t hat  Wausau Tr uck cur ed t he br each,  and Vol vo' s f ocus on 

ot her  f act s i n t he r ecor d has not  met  t he bur den of  showi ng t hat  

t he Di v i s i on' s f i ndi ng was not  suppor t ed by t he r ecor d bef or e 

i t .   

¶59 Rat her ,  Vol vo' s ar gument s ar e i nvi t at i ons f or  t he 

cour t  t o r ewei gh t he evi dence and t o r each a di f f er ent  f act ual  

f i ndi ng t han t he Di vi s i on.   The cour t ' s  f unct i on on r evi ew of  a 

f act  i ssue i s not  t o det er mi ne whet her  t he cour t  woul d make t he 

same f i ndi ngs as t he Di v i s i on.   Nor  do we r ewei gh t he evi dence.   

Rat her ,  we need onl y det er mi ne whet her  t he Di v i s i on er r ed i n 

maki ng i t s f act ual  f i ndi ng.   The Di vi s i on di d not  er r .   I n 

hol di ng t hat  Wausau Tr uck cur ed i t s br each,  af t er  l i s t i ng t he 

st eps Wausau Tr uck t ook r egar di ng t he sal es of  Vol vo t r ucks,  t he 

Di v i s i on not ed,  " Wausau Tr uck has successf ul l y r ecommi t t ed 

i t sel f  t o i t s Vol vo f r anchi se and i s usi ng i t s best  ef f or t s t o 

pr omot e Vol vo pr oduct s. "  

¶60 Al t er nat i vel y,  i f  t he Di v i s i on' s concl usi on t hat  

Wausau Tr uck' s conduct  " cur ed"  t he br each i s v i ewed as a 
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concl usi on of  l aw,  we concl ude t hat  t he Di v i s i on' s appl i cat i on 

of  t he def i ni t i on of  " cur ed"  t o t he f act s i s a r easonabl e 

i nt er pr et at i on and appl i cat i on of  t he st at ut e;  no mor e 

r easonabl e i nt er pr et at i on or  appl i cat i on of  t he st at ut e has been 

pr oposed t o r epl ace t he Di vi s i on' s.  

¶61 For  t he r easons set  f or t h,  we concl ude t hat  Vol vo di d 

not  show t hat  i t s  pr oposed i nt er pr et at i on of  t he st at ut or y wor d 

" cur ed"  ( or  any ot her  pr oposed i nt er pr et at i on of  " cur ed" )  was 

mor e r easonabl e t han t he Di vi s i on' s i nt er pr et at i on.   

Accor di ngl y,  gi ven our  post ur e i n r evi ew of  admi ni st r at i ve 

deci s i ons,  t he Di v i s i on' s i nt er pr et at i on of  t he wor d " cur ed"  i s 

accept ed as t he cor r ect  i nt er pr et at i on of  t he st at ut e.  

¶62 We need not  r esol ve whet her  i n t he i nst ant  case,  t he 

Di v i s i on' s concl usi on t hat  Wausau Tr uck had cur ed i t s br each of  

t he deal er shi p agr eement  i s a f i ndi ng of  f act  or  a concl usi on of  

l aw.   That  det er mi nat i on does not  al t er  t he r esul t  t hat  t he 

Di v i s i on' s or der  i s af f i r med.   I f  t he Di v i s i on' s det er mi nat i on 

t hat  Wausau Tr uck cur ed t he br each i s a f i ndi ng of  f act ,  t her e 

i s subst ant i al  evi dence t o suppor t  t he f i ndi ng.   I f  t he 

Di v i s i on' s appl i cat i on of  i t s  i nt er pr et at i on of  " cur ed"  t o t he 

undi sput ed f act s i s a concl usi on of  l aw,  t he Di v i s i on' s 

r at i onal e was r easonabl e and no mor e r easonabl e appl i cat i on of  

t he def i ni t i on of  " cur e"  t o t he f act s has been est abl i shed.   

Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  appeal s t hat  

af f i r med t he or der  of  t he Di v i si on r equi r i ng Vol vo t o r esci nd 

t he t er mi nat i on not i ce i t  i ssued t o Wausau Tr uck.  
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¶63 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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