
2010 WI 16 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2008AP1011 
COMPLETE TI TLE:   
 St at e of  Wi sconsi n,  

          Pl ai nt i f f - Respondent ,  
     v.  
James W.  Smi t h,  
          Def endant - Appel l ant - Pet i t i oner .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
2009 WI  App 16 

Repor t ed:  316 Wi s.  2d 165,  762 N. W. 2d 856 
( Ct .  App.  2009- Publ i shed)  

  
OPI NI ON FI LED:  Mar ch 19,  2010   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Sept ember  15,  2009   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Br own   
 JUDGE:  Ri char d J.  Di et z   
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:  BRADLEY,  J. ,  di ssent s ( opi ni on f i l ed) .  

ABRAHAMSON,  C. J. ,  j oi ns di ssent .    
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he def endant - appel l ant - pet i t i oner  t her e wer e br i ef s 
and or al  ar gument  by Shelley M. Fite,  assi st ant  st at e publ i c 
def ender .  

 
For  t he pl ai nt i f f - r espondent  t he cause was ar gued by 

Rebecca Rapp St. John,  assi st ant  at t or ney gener al ,  wi t h whom on 
t he br i ef  was J.B. Van Hollen,  at t or ney gener al .  

 
 



 

 

2010 WI 16

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2008AP1011- CR  
( L. C.  No.  2005CF1266)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
State of Wisconsin, 
 
          Plaintiff-Respondent, 
 
     v. 
 
James W. Smith, 
 
          Defendant-Appellant-Petitioner. 
 

FILED 
MAR 19, 2010 

 
Davi d R.  Schanker  

Cl er k of  Supr eme Cour t  
 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.  

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.   Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch af f i r med t he 

deci s i on of  t he Br own Count y Ci r cui t  Cour t ,  Ri char d J.  Di et z,  

Judge.   The ci r cui t  cour t  conc l uded t hat  Wi s.  St at .  § 301. 45 

( 2005- 06) , 2 Wi sconsi n' s sex of f ender  r egi st r at i on st at ut e,  was 

const i t ut i onal  as appl i ed t o Smi t h and deni ed Smi t h' s mot i on t o 

di smi ss t he char ge of  f ai l ur e t o compl y wi t h sex of f ender  

                                                 
1 St at e v.  Smi t h,  2009 WI  App 16,  316 Wi s.  2d 165,  762 

N. W. 2d 856.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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r egi st r at i on.   Smi t h appeal ed and t he cour t  of  appeal s af f i r med 

t he ci r cui t  cour t ' s  deci s i on.   Smi t h pet i t i oned t hi s cour t  f or  

r evi ew,  whi ch we accept ed.   We af f i r m t he cour t  of  appeal s '  

deci s i on.  

¶2 Thi s case r equi r es us t o deci de whet her  Wi s.  St at .  

§ 301. 45,  Wi sconsi n' s sex of f ender  r egi st r at i on st at ut e,  i s  

unconst i t ut i onal  as appl i ed t o Smi t h on t he gr ounds t hat  i t  

v i ol at es hi s subst ant i ve due pr ocess and equal  pr ot ect i on 

r i ght s.   We concl ude t hat  Wi s.  St at .  § 301. 45 i s  const i t ut i onal  

as appl i ed t o Smi t h because r equi r i ng Smi t h t o r egi st er  under  

§ 301. 45 i s r at i onal l y r el at ed t o a l egi t i mat e gover nment al  

i nt er est .   Smi t h has f ai l ed t o pr ove t hat  t he r egi st r at i on 

r equi r ement s of  § 301. 45 as appl i ed t o hi m ar e unconst i t ut i onal  

beyond a r easonabl e doubt .  

I .  FACTUAL AND PROCEDURAL BACKGROUND 

¶3 On Mar ch 12,  2001,  Smi t h pl ed gui l t y t o t he char ge of  

f al se i mpr i sonment  i n v i ol at i on of  Wi s.  St at .  § 940. 30 ( 1999-

2000) . 3  Accor di ng t o t he cr i mi nal  compl ai nt ,  Smi t h and ot her s 

f or ced a mi nor  t o r i de ar ound wi t h t hem i n a vehi c l e i n or der  t o 

col l ect  a dr ug debt  f r om t he mi nor ' s f r i end.   Even t hough t he 

compl ai nt  al l eges t hat  Smi t h and at  l east  one ot her  per son 

physi cal l y t hr eat ened t he mi nor  i n or der  t o f or ce hi m t o assi st  

i n t he sear ch,  t her e i s no al l egat i on t hat  t he f al se 

i mpr i sonment  ent ai l ed anyt hi ng sexual .     
                                                 

3 Wi sconsi n St at .  § 940. 30,  " Fal se i mpr i sonment , "  pr ovi des 
" Whoever  i nt ent i onal l y conf i nes or  r est r ai ns anot her  wi t hout  t he 
per son' s consent  and wi t h knowl edge t hat  he or  she has no l awf ul  
aut hor i t y t o do so i s gui l t y of  a Cl ass E f el ony. "  
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¶4 However ,  under  t he unambi guous l anguage of  Wi s.  St at .  

§ 301. 45,  Smi t h i s r equi r ed t o r egi st er  as a sex of f ender  

because he was convi ct ed of  f al se i mpr i sonment  of  a mi nor . 4  

                                                 
4 Wi sconsi n St at .  § 301. 45( 1g) ,  " Who i s cover ed"  under  " Sex 

of f ender  r egi st r at i on, "  pr ovi des i n r el evant  par t :  " [ A]  per son 
shal l  compl y wi t h t he r epor t i ng r equi r ement s under  t hi s sect i on 
i f  he or  she .  .  .  ( a)  I s convi ct ed .  .  .  f or  a sex of f ense. "  

Wi sconsi n St at .  § 301. 45( 1d) ,  " Def i ni t i ons, "  pr ovi des i n 
r el evant  par t :  " ( b)  ' Sex of f ense'  means a v i ol at i on .  .  .  of  s.  
940. 30 [ f al se i mpr i sonment ]  or  940. 31 [ k i dnappi ng]  i f  t he v i ct i m 
was a mi nor  and t he per son who commi t t ed t he v i ol at i on was not  
t he v i ct i m' s par ent . "  
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Wi sconsi n i s not  al one;  41 ot her  st at es,  and t he Di st r i ct  

of  Col umbi a,  r equi r e i ndi v i dual s  convi ct ed of  f al se i mpr i sonment  
or  k i dnappi ng of  a mi nor  t o r egi st er  as sex of f ender s——
r egar dl ess of  whet her  t he cr i me was of  a sexual  nat ur e.   See 
Al aska:  Al aska St at .  § 12. 63. 010( a)  ( 2008 & Supp.  2009)  
( k i dnappi ng) ;  Ar i zona:  Ar i z.  Rev.  St at .  Ann.  § 13- 3821( A) ( 1) - ( 2)  
( 2001 & Supp.  2009)  ( k i dnappi ng and unl awf ul  i mpr i sonment ) ;  
Ar kansas:  Ar k.  Code Ann.  §§ 12- 12- 903( 12) ( A) ( i ) ( q) - ( r ) ,  12- 12-
905 ( 2009)  ( k i dnappi ng and f al se i mpr i sonment ) ;  Connect i cut :  
Conn.  Gen.  St at .  §§ 54- 250( 2) ( B) ,  54- 251 ( 2009)  ( k i dnappi ng) ;  
Di st r i ct  of  Col umbi a:  D. C.  Code §§ 22- 4001( 8) ( C) ,  22- 4014 ( 2001 
& Supp.  2009)  ( k i dnappi ng) ;  Fl or i da:  Fl a.  St at .  
§ 943. 0435( 1) ( a) 1. a.  ( 2009)  ( k i dnappi ng and f al se i mpr i sonment ) ;  
Geor gi a:  Ga.  Code Ann.  § 42- 1- 12( a) ( 9) ( B) ( i ) - ( i i )  ( Supp.  2009)  
( k i dnappi ng and f al se i mpr i sonment ) ;  Hawai i :  Haw.  Rev.  St at .  
§§ 846E- 1,  846E- 2 ( Supp.  2009)  ( k i dnappi ng and unl awf ul  
i mpr i sonment ) ;  I daho:  I daho Code Ann.  §§ 18. 8304( 1) ( a) ,  18. 8307 
( 2004 & Supp.  2009)  ( k i dnappi ng) ;  I ndi ana:  I nd.  Code Ann.  §§ 11-
8- 8- 5( a) ( 11) ,  11- 8- 8- 7 ( Lexi sNexi s Supp.  2009)  ( k i dnappi ng) ;  
I owa:  I owa Code Ann.  §§ 692A. 1( 5) ( a) - ( b) ,  692A. 2 ( West  2003 & 
Supp.  2009)  ( k i dnappi ng and f al se i mpr i sonment ) ;  Kansas:  Kan.  
St at .  Ann.  §§ 22- 4902( a) ( 4) ( A) - ( C) ,  22- 4906 ( 2007 & Supp.  2009)  
( k i dnappi ng and cr i mi nal  r est r ai nt ) ;  Kent ucky:  Ky.  Rev.  St at .  
Ann.  §§ 17. 500( 3) ( a) 1- 2,  17. 510 ( Lexi sNexi s 2008 & Supp.  2009)  
( k i dnappi ng and unl awf ul  i mpr i sonment ) ;  Loui s i ana:  La.  Rev.  
St at .  Ann.  §§ 15: 541( 12) ( a) ,  15: 542 ( k i dnappi ng)  ( 2005 & Supp.  
2010) ;  Mai ne:  Me.  Rev.  St at .  Ann.  t i t .  34,  §§ 11203( 6) ( B) ,  11222 
( Supp.  2009)  ( k i dnappi ng and cr i mi nal  r est r ai nt ) ;  Massachuset t s:  
Mass.  Gen.  Laws Ann.  ch.  6,  §§ 178C,  178E ( Lexi sNexi s 1999 & 
Supp.  2009)  ( ki dnappi ng) ;  Mi chi gan:  Mi ch.  Comp.  Laws Ann.  
§§ 28. 722( e) ( v i ) ,  28. 723 ( West  2004 & Supp.  2009)  ( k i dnappi ng) ;  
Mi nnesot a:  Mi nn.  St at .  § 243. 166( 1b) ( a) ( 1) ( i i )  ( 2008 & Supp.  
2009)  ( k i dnappi ng) ;  Mi ssi ssi ppi :  Mi ss.  Code Ann.  § 45- 33-
23( g) ( i ) ,  45- 33- 25 ( 2004 & Sup.  2009)  ( k i dnappi ng) ;  Mi ssour i :  
Mo.  Rev.  St at .  § 589. 400( 2)  ( 2000 & Supp.  2009)  ( k i dnappi ng and 
f el oni ous r est r ai nt ) ;  Mont ana:  Mont .  Code Ann.  §§ 46- 23-
502( 9) ( a) ,  46- 23- 504 ( 2009)  ( k i dnappi ng and unl awf ul  r est r ai nt ) ;  
Nebr aska:  Neb.  Rev.  St at .  §§ 29- 4003( 1) ( a) ( i ) ( A) - ( B) ,  29- 4004  
( 2008 & Supp.  2009)  ( k i dnappi ng and f al se i mpr i sonment ) ;  Nevada:  
Nev.  Rev.  St at .  §§ 179D. 0357( 1) - ( 2) ,  179D. 240 ( 2006 & Supp.  
2007)  ( k i dnappi ng and f al se i mpr i sonment ) ;  New Hampshi r e:  N. H.  
Rev.  St at .  Ann.  §§ 651- B: 1 VI I ( a) ,  651- B: 2 ( 2007 & Supp.  2009)  
( k i dnappi ng,  cr i mi nal  r est r ai nt ,  and f al se i mpr i sonment ) ;  New 
Jer sey:  N. J.  St at .  Ann.  § 2C: 7- 2. b. ( 2)  ( West  2005 & Supp.  2009)  
( k i dnappi ng,  cr i mi nal  r est r ai nt ,  and f al se i mpr i sonment ) ;  New 
Mexi co:  N. M.  St at .  §§ 29- 11A- 3. E. ( 6) - ( 7) ,  29- 11A- 4 ( 2004 & Supp.  
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Because he f ai l ed t o so r egi st er ,  Smi t h was char ged on December  

14,  2005,  wi t h v i ol at i ng Wi s.  St at .  § 301. 45( 2) ( g) . 5 

                                                                                                                                                             
2008)  ( k i dnappi ng and f al se i mpr i sonment ) ,  decl ar ed 
unconst i t ut i onal  by ACLU of  N. M.  v.  Ci t y of  Al buquer que,  137 
P. 3d 1215,  1226 ( N. M.  Ct .  App.  2006) ;  New Yor k:  N. Y.  Cor r ect .  
Law §§ 168- a( 2) ,  168- f  ( McKi nney 2003 & Supp.  2010)  ( k i dnappi ng 
and unl awf ul  i mpr i sonment ) ;  Nor t h Car ol i na:  N. C.  Gen.  St at .  
§§ 14- 208. 6( 1m) ,  14- 208. 7 ( 2009)  ( k i dnappi ng) ;  Nor t h Dakot a:  
N. D.  Cent .  Code § 12. 1- 32- 15. 1. a ( 1997 & Supp.  2009)  ( k i dnappi ng 
and f el oni ous r est r ai nt ) ;  Ohi o:  Ohi o Rev.  Code Ann.  
§§ 2950. 01( A) ( 9) ,  2950. 04 ( West  2006 & Supp.  2009)  ( k i dnappi ng) ;  
Or egon:  Or .  Rev.  St at .  §§ 181. 594( 5) ( L) ,  ( p) ,  181. 595 ( 2009)  
( k i dnappi ng) ;  Pennsyl vani a:  Pa.  Const .  St at .  Ann.  § 9795. 1( a) ( 1)  
( 2007 & Supp.  2009)  ( k i dnappi ng) ;  Rhode I s l and:  R. I .  Gen.  Laws 
§§ 11- 37. 1- 2( e) ( 1) ,  11- 37. 1- 3 ( 2002 & Supp.  2009)  ( k i dnappi ng 
and f al se i mpr i sonment ) ;  Sout h Car ol i na:  S. C.  Code Ann.  § 23- 3-
430( C) ( 16)  ( 2007 & Supp.  2009)  ( k i dnappi ng) ;  Sout h Dakot a:  S. D.  
Codi f i ed Laws §§ 22- 24B- 1( 8) ,  22- 24B- 2 ( 2006 & Supp.  2009)  
( k i dnappi ng) ;  Tennessee:  Tenn.  Code Ann.  §§ 40- 39-
202( 20) ( A) ( v i ) ,  40- 39- 203 ( 2006 & Supp.  2009)  ( k i dnappi ng) ;  
Texas:  Tex.  Code Cr i m.  Pr oc.  Ann.  §§ 62. 001( 5) ( E) ,  62. 051 
( Ver non 2006 & Supp.  2009)  ( k i dnappi ng and unl awf ul  r est r ai nt ) ;  
Ut ah:  Ut ah Code Ann.  § 77- 27- 21. 5 ( 2008)  ( k i dnappi ng) ;  Ver mont :  
Vt .  St at .  Ann.  t i t .  13,  §§ 5401( 10) ( B) ( i i ) ,  5402 ( 2009)  
( k i dnappi ng) ;  Washi ngt on:  Wash.  Rev.  Code Ann.  § 9A. 44. 130 ( West  
2009 & Supp.  2010)  ( k i dnappi ng) ;  West  Vi r gi ni a:  W.  Va.  Code Ann.  
§ 15- 12- 2( b) ( 4)  ( Lexi sNexi s 2009)  ( k i dnappi ng) ;  Wyomi ng:  Wyo.  
St at .  Ann.  §§ 7- 19- 301( a) ( i v) ( A) - ( C) ,  7- 19- 302 ( 2009)  
( k i dnappi ng,  f el oni ous r est r ai nt ,  and f al se i mpr i sonment ) .  

5 Wi sconsi n St at .  § 301. 45( 2) ( g)  pr ovi des:  

The depar t ment  may send a per son subj ect  t o sub.  
( 1g)  a not i ce or  ot her  communi cat i on r equest i ng t he 
per son t o ver i f y t he accur acy of  any i nf or mat i on 
cont ai ned i n t he r egi st r y.   A per son subj ect  t o sub.  
( 1g)  who r ecei ves a not i ce or  communi cat i on sent  by 
t he depar t ment  under  t hi s par agr aph shal l ,  no l at er  
t han 10 days af t er  r ecei v i ng t he not i ce or  ot her  
communi cat i on,  pr ovi de ver i f i cat i on of  t he accur acy of  
t he i nf or mat i on t o t he depar t ment  i n t he f or m and 
manner  speci f i ed by t he depar t ment .  
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¶5 On Mar ch 15,  2006,  Smi t h br ought  a mot i on t o di smi ss 

t he char ge of  f ai l ur e t o compl y wi t h sex of f ender  r egi st r at i on 

on t he basi s t hat ,  as appl i ed t o hi m,  t he sex of f ender  r epor t i ng 

r equi r ement s of  Wi s.  St at .  § 301. 45 vi ol at e hi s due pr ocess and 

equal  pr ot ect i on r i ght s under  t he Uni t ed St at es and Wi sconsi n 

Const i t ut i ons because t he cr i me he commi t t ed was not  sexual .  

Af t er  a hear i ng on Apr i l  20,  2006,  t he c i r cui t  cour t  deni ed t he 

mot i on and concl uded t hat  § 301. 45 was const i t ut i onal  as appl i ed 

t o Smi t h.  

¶6 Smi t h t hen f i l ed an i nt er l ocut or y appeal ,  whi ch was 

deni ed by t he cour t  of  appeal s on June 30,  2006.   On Apr i l  26,  

2007,  Smi t h pl ed gui l t y t o a v i ol at i on of  Wi s.  St at .  

§ 301. 45( 2) ( g)  f or  hi s f ai l ur e t o pr ovi de t he r egi st r at i on 

i nf or mat i on r equi r ed as a r esul t  of  hi s convi ct i on f or  a " sex 

of f ense. " 6  He was sent enced t o one year  of  conf i nement  f ol l owed 

by one year  of  ext ended super vi s i on.  

¶7 Smi t h appeal ed hi s convi ct i on t o t he cour t  of  appeal s 

and chal l enged t he const i t ut i onal i t y of  t he sex of f ender  

r egi st r at i on st at ut e as appl i ed t o hi m.   The cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  dec i s i on t hat  Wi s.  St at .  § 301. 45 

was const i t ut i onal  as appl i ed t o Smi t h.   Af t er  f i r st  r ej ect i ng 

Smi t h' s asser t i on t hat  sex of f ender  r egi st r at i on i nt er f er es wi t h 

                                                 
6 Wi sconsi n' s sex of f ender  r egi st r at i on st at ut e def i nes " sex 

of f ense"  t o i ncl ude t he of f ense of  f al se i mpr i sonment  " i f  t he 
v i ct i m was a mi nor  and t he per son who commi t t ed t he vi ol at i on 
was not  t he v i ct i m' s par ent . "   Wi s.  St at .  § 301. 45( 1d) ( b) .   
Ther ef or e,  under  t hi s st at ut or y  def i ni t i on,  Smi t h commi t t ed a 
" sex of f ense. "  
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f undament al  l i ber t y i nt er est s, 7 t he cour t  of  appeal s concl uded 

t hat  § 301. 45 was const i t ut i onal  as appl i ed t o Smi t h because 

" t her e i s a r at i onal  basi s f or  t he di st i nct i ons cr eat ed by t he 

l egi s l at ur e,  t he means speci f i ed i n t he st at ut e,  and t he 

l egi s l at i ve goal s of  t he st at ut e. " 8  On Mar ch 18,  2009,  t hi s 

cour t  accept ed Smi t h' s pet i t i on f or  r evi ew.   We now af f i r m t he 

cour t  of  appeal s '  deci s i on and concl ude t hat  § 301. 45 i s  

const i t ut i onal  as appl i ed t o Smi t h.  

I I .  STANDARD OF REVI EW 

¶8 The const i t ut i onal i t y of  a st at ut e i s a quest i on of  

l aw,  whi ch t hi s  cour t  det er mi nes i ndependent l y  of  bot h t he 

c i r cui t  cour t  and t he cour t  of  appeal s but  st i l l  benef i t t i ng 

f r om t hei r  anal yses.   See St at e v.  Wei dner ,  2000 WI  52,  ¶7,  235 

Wi s.  2d 306,  611 N. W. 2d 684;  St at e v.  Janssen,  219 Wi s.  2d 362,  

370,  580 N. W. 2d 260 ( 1998) .   A st at ut e enj oys a pr esumpt i on of  

const i t ut i onal i t y.   Janssen,  219 Wi s.  2d at  370.   To over come 

t hat  pr esumpt i on,  a par t y chal l engi ng a st at ut e' s 

const i t ut i onal i t y bear s a heavy bur den.   St at e v.  Col e,  2003 WI  

112,  ¶11,  264 Wi s.  2d 520,  665 N. W. 2d 328.   I t  i s  i nsuf f i c i ent  

f or  t he par t y chal l engi ng t he st at ut e t o mer el y est abl i sh ei t her  

t hat  t he st at ut e' s const i t ut i onal i t y i s doubt f ul  or  t hat  t he 

                                                 
7 The par t i es now agr ee t hat  t he r egi st r at i on r equi r ement s 

do not  i mpl i cat e any of  Smi t h' s  f undament al  l i ber t y i nt er est s.   
Pet i t i oner ' s br i ef  at  15;  Respondent ' s br i ef  at  10.  

8 The cour t  of  appeal s r easoned t hat  Smi t h " over l ooks t he 
pur pose of  t he st at ut e,  whi ch i s pr ot ect i ng t he publ i c——
speci f i cal l y,  chi l dr en.   The goal  i s  not  t o i dent i f y i ndi v i dual s 
gui l t y of  a cr i me wi t h a sexual  el ement . "  
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st at ut e i s pr obabl y unconst i t ut i onal .   I d.   I nst ead,  t he par t y 

chal l engi ng a st at ut e' s const i t ut i onal i t y must  " pr ove t hat  t he 

st at ut e i s unconst i t ut i onal  beyond a r easonabl e doubt . "   I d.  

¶9 I n t hi s case,  Smi t h c l ai ms t hat  Wi s.  St at .  § 301. 45,  

Wi sconsi n' s sex of f ender  r egi st r at i on st at ut e,  i s  

unconst i t ut i onal  as appl i ed t o hi m.   Ther ef or e,  Smi t h must  pr ove 

t hat  as appl i ed t o hi m,  § 301. 45 i s unconst i t ut i onal  beyond a 

r easonabl e doubt .  

I I I .  ANALYSI S 

¶10 Smi t h ar gues t hat  Wi s.  St at .  § 301. 45 i s 

unconst i t ut i onal  as appl i ed t o hi m because i t  r equi r es hi m t o 

r egi st er  as a sex of f ender  even t hough hi s under l y i ng convi ct i on 

f or  f al se i mpr i sonment  of  a mi nor  was not  of  a sexual  nat ur e.   

Smi t h acknowl edges,  however ,  t hat  § 301. 45 ser ves a l egi t i mat e 

st at e i nt er est ,  and accor di ngl y,  he does not  r ai se a f aci al  

const i t ut i onal  chal l enge t o t he s t at ut e. 9  Rat her ,  he ar gues t hat  

§ 301. 45 i s unconst i t ut i onal  as appl i ed t o hi m because r equi r i ng 

hi m t o r egi st er  i s i r r at i onal ,  ar bi t r ar y,  and cannot  be 

r at i onal l y r el at ed t o any l egi t i mat e gover nment  i nt er est . 10  
                                                 

9 When a par t y r ai ses a " f aci al  chal l enge, "  t he par t y 
" c l ai m[ s]  t hat  a st at ut e i s unconst i t ut i onal  on i t s f ace——t hat  
i s,  t hat  i t  al ways oper at es unconst i t ut i onal l y. "   Bl ack' s Law 
Di ct i onar y 223 ( 7t h ed.  1999) .   I n cont r ast ,  an as- appl i ed 
chal l enge,  as Smi t h r ai ses,  i s  a " c l ai m t hat  a st at ut e i s 
unconst i t ut i onal  on t he f act s of  a par t i cul ar  case or  t o a 
par t i cul ar  par t y. "   I d.  

10 The St at e ar gues t hat  Smi t h wai ved t he r i ght  t o r ai se hi s 
" as appl i ed"  chal l enge by pl eadi ng gui l t y.   See St at e v.  Bush,  
2005 WI  103,  ¶17,  283 Wi s.  2d 90,  699 N. W. 2d 80.   We decl i ne t o 
r esol ve t hi s case on t hat  basi s because of  t he novel  i ssue of  
l aw pr esent ed and i t s st at ewi de i mpor t ance.  
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Smi t h asser t s t hat  t he pur pose of  t he st at ut e i s t o pr ot ect  t he 

publ i c f r om sex of f ender s and si nce he was not  convi ct ed of  an 

of f ense t hat  was sexual ,  he cannot  be r equi r ed t o r egi st er  under  

§ 301. 45.   

¶11 We di sagr ee wi t h Smi t h and concl ude t hat  Wi s.  St at .  

§ 301. 45 does not  v i ol at e hi s subst ant i ve due pr ocess or  equal  

pr ot ect i on r i ght s.   Smi t h has f ai l ed t o pr ove beyond a 

r easonabl e doubt  t hat  as appl i ed t o hi m,  t he sex of f ender  

r egi st r at i on r equi r ement s ar e ar bi t r ar y or  i r r at i onal .   

¶12 " Thi s cour t  has hel d t he due pr ocess and equal  

pr ot ect i on c l auses of  t he Wi sconsi n Const i t ut i on ar e t he 

subst ant i al  equi val ent s of  t hei r  r espect i ve c l auses i n t he 

f eder al  const i t ut i on. "   St at e v.  McManus,  152 Wi s.  2d 113,  130,  

447 N. W. 2d 654 ( 1989)  ( c i t i ng St at e ex r el .  Cr esci  v.  Schmi dt ,  

62 Wi s.  2d 400,  414,  215 N. W. 2d 361 ( 1974) ) .   Whet her  r evi ewi ng 

subst ant i ve due pr ocess or  equal  pr ot ect i on,  t he t hr eshol d 

quest i on i s whet her  a f undament al  r i ght  i s  i mpl i cat ed or  whet her  

a suspect  c l ass i s di sadvant aged by t he chal l enged l egi s l at i on.   

I f  ei t her  i s t he case,  t he chal l enged l egi s l at i on must  sur vi ve 

st r i ct  scr ut i ny.   I n t he pr esent  case,  t he par t i es agr ee t hat  a 

f undament al  r i ght  i s  not  i mpl i cat ed and t hat  a suspect  c l ass i s 

not  di sadvant aged.   Thus,  t he chal l enged l egi s l at i on i s not  

subj ect  t o a st r i ct  scr ut i ny r evi ew;  r at her ,  we under go t he mor e 

def er ent i al ,  r at i onal  basi s r evi ew.   When nei t her  a f undament al  

r i ght  has been i nt er f er ed wi t h nor  a suspect  c l ass been 

di sadvant aged as a r esul t  of  t he c l assi f i cat i on,  " t he 

l egi s l at i ve enact ment  ' must  be sust ai ned unl ess i t  i s  " pat ent l y 
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ar bi t r ar y"  and bear s no r at i onal  r el at i onshi p t o a l egi t i mat e 

gover nment  i nt er est . ' "   McManus,  152 Wi s.  2d at  131 ( quot i ng 

Fr ont i er o v.  Ri char dson,  411 U. S.  677,  683 ( 1973) ) .   I n t hi s as 

appl i ed chal l enge,  r at i onal  basi s anal ysi s r equi r es us t o sear ch 

f or  any f act s upon whi ch t he l egi s l at i on r easonabl y coul d be 

appl i ed t o Smi t h.    

¶13 As expl ai ned her ei n,  r equi r i ng Smi t h t o r egi st er  as a 

sex of f ender  i s  r at i onal l y r el at ed t o t he st at e' s l egi t i mat e 

i nt er est  i n pr ot ect i ng t he publ i c,  i ncl udi ng chi l dr en,  and 

assi st i ng l aw enf or cement .   Requi r i ng Smi t h t o r egi st er ,  even 

t hough hi s convi ct i on f or  f al se i mpr i sonment  was not  of  a sexual  

nat ur e,  i s  r at i onal l y r el at ed t o t he gover nment  i nt er est  i n 

pr ot ect i ng t he publ i c and assi st i ng l aw enf or cement  because:  ( 1)  

f al se i mpr i sonment  has been l i nked t o t he commi ssi on of  sexual  

assaul t  and vi ol ent  cr i mes agai nst  chi l dr en;  ( 2)  an of f ender ' s  

sexual  mot i ve or  i nt ent  may be di f f i cul t  t o pr ove or  det er mi ne 

wi t hi n t he cont ext  of  f al se i mpr i sonment ;  and ( 3)  f al se 

i mpr i sonment  pl aces t he mi nor  i n a vul ner abl e posi t i on because 

t he of f ender ,  r at her  t han t he mi nor ,  has cont r ol  over  t he 

mi nor ' s body and f r eedom of  movement .   The l egi s l at ur e chose t o 

r equi r e r egi st r at i on by t hose,  l i ke Smi t h,  who commi t  t he cr i me 

of  f al sel y i mpr i soni ng a mi nor ,  r egar dl ess of  whet her  t hat  cr i me 

i s of  a sexual  nat ur e.   We must  af f or d def er ence t o t he wor ds 

chosen by t he l egi s l at ur e and cannot  concl ude t hat  t her e i s no 

l egi t i mat e gover nment  i nt er est  i n r equi r i ng r egi st r at i on of  such 

of f ender s.  

A.  Subst ant i ve Due Pr ocess and Equal  Pr ot ect i on-   
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Rat i onal  Basi s Anal ysi s 

¶14 " The t ouchst one of  due pr ocess i s pr ot ect i on of  t he 

i ndi v i dual  agai nst  ar bi t r ar y act i on of  gover nment . "   Wol f f  v.  

McDonnel l ,  418 U. S.  539,  558 ( 1974) .   " Due pr ocess ' bar s cer t ai n 

ar bi t r ar y,  wr ongf ul  gover nment  act i ons. ' "   St at e v.  Qui nt ana,  

2008 WI  33,  ¶80,  308 Wi s.  2d 615,  748 N. W. 2d 447 ( quot i ng St at e 

v.  Radke,  2003 WI  7,  ¶12,  259 Wi s.  2d 13,  657 N. W. 2d 66) .   

" Subst ant i ve due pr ocess f or bi ds a gover nment  f r om exer ci s i ng 

power  wi t hout  any r easonabl e j ust i f i cat i on i n t he ser vi ce of  a 

l egi t i mat e gover nment al  obj ect i ve. "   Qui nt ana,  308 Wi s.  2d 615,  

¶80.   To have a r at i onal  basi s,  subst ant i ve due pr ocess r equi r es 

onl y t hat  " t he means chosen by t he l egi s l at ur e bear  a r easonabl e 

and r at i onal  r el at i onshi p"  t o a l egi t i mat e gover nment  i nt er est .   

McManus,  152 Wi s.  2d at  130.   Smi t h' s subst ant i ve due pr ocess 

ar gument  i s gr ounded i n t he not i on t hat  t her e i s no r at i onal  

basi s f or  r equi r i ng hi m t o r egi st er  as a sex of f ender  because 

hi s convi ct i on was not  sexual .     

¶15 The equal  pr ot ect i on c l ause,  on t he ot her  hand,  " i s 

desi gned t o assur e t hat  t hose who ar e s i mi l ar l y s i t uat ed wi l l  be 

t r eat ed si mi l ar l y. "   Tr ei ber  v.  Knol l ,  135 Wi s.  2d 58,  68,  398 

N. W. 2d 756 ( 1987) .   " The equal  pr ot ect i on c l ause r equi r es t hat  

t he l egi s l at ur e have r easonabl e and pr act i cal  gr ounds f or  t he 

c l assi f i cat i ons t hat  i t  dr aws"  and when det er mi ni ng i f  t her e i s  

a r at i onal  basi s,  we must  pr esume t hat  t he l egi s l at i ve act i on i s 

val i d.   Qui nt ana,  308 Wi s.  2d 615,  ¶79 ( c i t i ng McManus,  152 

Wi s.  2d at  130) .   " [ T] he st at e r et ai ns br oad di scr et i on t o 

cr eat e c l assi f i cat i ons so l ong as t he c l assi f i cat i ons have a 
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r easonabl e basi s. "   McManus,  152 Wi s.  2d at  131 ( c i t i ng Gr aham 

v.  Ri char dson,  403 U. S.  365,  371 ( 1971) ) .   Smi t h' s equal  

pr ot ect i on c l ai m i s gr ounded i n t he not i on t hat  t her e i s no 

r at i onal  basi s f or  r equi r i ng t hose i n hi s c l ass——cr i mi nal s who 

ar e convi ct ed of  f al se i mpr i sonment  of  a mi nor  wher e t he cr i me 

i s not  of  a sexual  nat ur e——t o r egi st er  under  Wi s.  St at .  § 301. 45 

because r equi r i ng such i ndi v i dual s t o r egi st er  as sex of f ender s 

di mi ni shes t he r egi st r y ' s usef ul ness. 11 

¶16 Al t hough subst ant i ve due pr ocess and equal  pr ot ect i on 

may have di f f er ent  i mpl i cat i ons,  " [ t ] he anal ysi s under  bot h t he 

due pr ocess and equal  pr ot ect i on c l auses i s l ar gel y t he same. "   

Qui nt ana,  308 Wi s.  2d 615,  ¶78.   Accor di ngl y,  as a pr act i cal  

mat t er ,  t he r at i onal  basi s anal ysi s appl i cabl e t o Smi t h' s 

subst ant i ve due pr ocess chal l enge i s al so r el evant  t o hi s equal  

pr ot ect i on chal l enge.   The quest i on f or  t hi s cour t  t o r esol ve i s 

whet her  we can concei ve any f act s upon whi ch t he l egi s l at i on as 

appl i ed t o Smi t h coul d be r easonabl y based.   St at ed di f f er ent l y,  

we must  det er mi ne whet her  we can concei ve of  any r at i onal  basi s 

f or  r equi r i ng Smi t h,  who was convi ct ed of  f al se i mpr i sonment  of  

                                                 
11 We r ecogni ze t hat  Smi t h' s equal  pr ot ect i on c l ai m r uns 

danger ousl y c l ose t o a f aci al  const i t ut i onal  chal l enge,  al t hough 
he r ai ses an as- appl i ed chal l enge.   To r esol ve Smi t h' s as-
appl i ed chal l enge,  we encompass our  equal  pr ot ect i on anal ysi s i n 
our  subst ant i ve due pr ocess anal ysi s.   See Chapman v.  Uni t ed 
St at es,  500 U. S.  453,  465 ( 1991)  ( " [ A] n ar gument  based on equal  
pr ot ect i on essent i al l y  dupl i cat es an ar gument  based on due 
pr ocess. " ) ;  St at e v.  Jor gensen,  2003 WI  105,  ¶32,  264 
Wi s.  2d 157,  667 N. W. 2d 318 ( " [ T] he anal yses of  t he due pr ocess 
cl ai ms and equal  pr ot ect i on c l ai ms ar e l ar gel y t he same. " ) .   
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a mi nor ,  t o r egi st er  under  Wi s.  St at .  § 301. 45 even t hough hi s 

cr i me was not  of  a sexual  nat ur e.  

¶17 The r at i onal  basi s t est  i s  a def er ent i al  one.   The 

Uni t ed St at es Supr eme Cour t  has descr i bed i t  as " a par adi gm of  

j udi c i al  r est r ai nt . "   Fed.  Commc' ns Comm' n v.  Beach Commc' ns,  

I nc. ,  508 U. S.  307,  314 ( 1993) .  

¶18 Thus,  f or  pur poses of  our  const i t ut i onal  anal ysi s,  we 

owe gr eat  def er ence t o l egi s l at i ve act i on,  and Smi t h bear s t he 

hi gh bur den of  pr ovi ng t hat  Wi s.  St at .  § 301. 45 as appl i ed t o 

hi m i s unconst i t ut i onal  beyond a r easonabl e doubt .  

B.  Wi sconsi n' s Regi st r at i on Legi s l at i on 

¶19 Wi sconsi n cr eat ed a sex of f ender  r egi st r y i n 1993.   

See 1993 Wi s.  Act  98,  § 116;  Wi s.  St at .  § 175. 45 ( 1993- 94) .   

I ni t i al l y ,  t he st at ut e r equi r ed r egi st r at i on onl y f or  t hose 

convi ct ed of  f i r st -  or  second- degr ee sexual  assaul t  and f i r st -  

or  second- degr ee sexual  assaul t  of  a chi l d.   I d.  

¶20 I n 1996,  Wi sconsi n expanded sex of f ender  r egi st r at i on 

by enact i ng 1995 Wi s.  Act  440,  whi ch cr eat ed Wi s.  St at .  § 301. 45 

and Wi s.  St at .  § 301. 46 ( ef f ect i ve June 1,  1997) . 12  See 1995 

Wi s.  Act  440,  §§ 26- 75.   The cr i me of  f al se i mpr i sonment  of  a 

mi nor  was one of  t he of f enses added t o t he sex of f ender  r egi st r y  

i n enact i ng Wi s.  St at .  § 301. 45.   See 1995 Wi s.  Act  440,  § 28.   

Thi s expansi on was subsequent  t o and consi st ent  wi t h f eder al  

passage of  t he Jacob Wet t er l i ng Cr i mes Agai nst  Chi l dr en and 

                                                 
12 Access t o sex of f ender  r egi st r y i nf or mat i on was made 

avai l abl e t o t he publ i c begi nni ng June 1,  2001.   See 1999 Wi s.  
Act  89,  § 76;  Wi s.  St at .  § 301. 45( 2m) ( b) 1.  ( 2001- 02) .  
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Sexual l y Vi ol ent  Of f ender  Regi st r at i on Act  of  1994 ( " Jacob 

Wet t er l i ng Act " ) . 13  See 42 U. S. C.  § 14071 ( 1994) .   The Jacob 

Wet t er l i ng Act  cr eat ed a nat i onwi de r egi st r y of  i ndi v i dual s who 

wer e " convi ct ed of  a cr i mi nal  of f ense agai nst  a v i ct i m who i s a 

mi nor  or  who [ wer e]  convi ct ed of  a sexual l y v i ol ent  of f ense. "   

See i d. ,  § 14071( a) ( 1) ( A) . 14  Feder al  f undi ng was condi t i oned on 

t he st at es enact i ng such l egi s l at i on.   See § 14071( g) ( 1) - ( 2) ;  

St at e ex r el .  Kami nski  v.  Schwar z,  2001 WI  94,  ¶53 n. 16,  245 

Wi s.  2d 310,  630 N. W. 2d 164 ( not i ng t hat  t he Jacob Wet t er l i ng 

Act  " condi t i oned f eder al  f undi ng on whet her  st at es enact ed sex 

of f ender  r egi st r at i on and not i f i cat i on l aws" ) .   Consequent l y,  

numer ous st at es so act ed. 15 

                                                 
13 The Wi sconsi n Depar t ment  of  Cor r ect i ons " Sex Of f ender  

Communi t y Not i f i cat i on"  wor kgr oup " r ecommended expandi ng t he 
t hen cur r ent  sex of f ender  r egi st r at i on l aw t o compl y wi t h t he 
[ Jacob Wet t er l i ng Act ] . "   St at e ex r el .  Kami nski  v.  Schwar z,  
2001 WI  94,  ¶53 & n. 16,  245 Wi s.  2d 310,  630 N. W. 2d 164 
( r ef er enci ng t he Legi s l at i ve Ref er ence Bur eau' s dr af t i ng f i l e 
f or  1995 Wi s.  Act  440) .  

14 " The t er m ' cr i mi nal  of f ense agai nst  a v i ct i m who i s a 
mi nor '  means any cr i mi nal  of f ense i n a r ange of  of f enses 
speci f i ed by St at e l aw whi ch i s compar abl e t o .  .  .  f al se 
i mpr i sonment  of  a mi nor ,  except  by a par ent . "   42 U. S. C.  
§ 14071( a) ( 3) ( A) ( i i ) ( 1994) .  

15 " The f eder al  l aw and si mi l ar  l aws passed i n each of  t he 
50 st at es r esul t ed f r om ' Megan' s Law, '  passed i n New Jer sey i n 
1994,  r equi r i ng communi t y not i f i cat i on of  sex of f ender s r esi di ng 
i n any communi t y. "   Kami nski ,  245 Wi s.  2d 310,  ¶53 n. 16 ( c i t i ng 
St at e v.  Bol l i g,  2000 WI  6,  ¶19 n. 4,  232 Wi s.  2d 561,  605 N. W. 2d 
199) .  
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¶21 Consi st ent  wi t h t he br oad scope of  cr i mes i ncl uded i n 

t he Jacob Wet t er l i ng Act ,  Wi sconsi n l aw r equi r es aut omat i c 

r egi st r at i on f or  def endant s convi ct ed of  cer t ai n sex of f enses.   

See Wi s.  St at .  § 301. 45( 1g) ( a) .   Wi sconsi n' s sex of f ender  

r egi st r at i on st at ut e br oadl y def i nes " sex of f ense"  t o i ncl ude 

of f enses of  a sexual  nat ur e agai nst  chi l dr en,  cer t ai n of f enses 

of  a sexual  nat ur e t hat  ar e not  dependent  on t he age of  t he 

v i ct i m,  and cer t ai n ot her  of f enses wi t hout  r egar d t o whet her  

t hey ar e of  a sexual  nat ur e,  i ncl udi ng t he of f ense of  f al se 

i mpr i sonment  " i f  t he v i ct i m was a mi nor  and t he per son who 

commi t t ed t he vi ol at i on was not  t he v i ct i m' s par ent . "   See Wi s.  

St at .  § 301. 45( 1d) ( b) . 16  Despi t e t he f act  t hat  t he l egi s l at ur e 

coul d have r equi r ed t hat  t he cr i me of  f al se i mpr i sonment  of  a 

                                                                                                                                                             
Al l  50 st at es have enact ed sex of f ender  r egi st r at i on 

l egi s l at i on.   I n addi t i on t o Wi sconsi n and t he 41 st at es al r eady 
ment i oned,  supr a not e 4,  see Al abama:  Al a.  Code § 13A- 11- 200 
( 2006 & Supp.  2009) ;  Cal i f or ni a:  Cal .  Penal  Code § 290. 001 ( West  
2008) ;  Col or ado:  Col o.  Rev.  St at .  § 16- 22- 103 ( 2009) ;  Del awar e:  
Del .  Code Ann.  t i t .  11,  § 4120 ( 2001 & Supp.  2009) ;  I l l i noi s:  
730 I l l .  Comp.  St at .  150/ 1- 3 ( 2008) ;  Mar yl and:  Md.  Code Ann. ,  
Cr i m.  Pr oc.  § 11- 704 ( Lexi sNexi s  2001 & Supp.  2009) ;  Okl ahoma:  
Okl a.  St at .  Ann.  t i t .  57,  § 582 ( West  2004 & Supp.  2010) ;  
Vi r gi ni a:  Va.  Code Ann.  § 9. 1- 901 ( 2006 & Supp.  2009) .  

16 Wi sconsi n St at .  § 301. 45( 1d) ( b)  pr ovi des:   

" Sex of f ense"  means a v i ol at i on,  or  t he 
sol i c i t at i on,  conspi r acy,  or  at t empt  t o commi t  a 
v i ol at i on,  of  s .  940. 22( 2) ,  940. 225( 1) ,  ( 2)  or  ( 3) ,  
944. 06,  948. 02( 1)  or  ( 2) ,  948. 025,  948. 05,  948. 055,  
948. 06,  948. 07,  948. 075,  948. 08,  948. 085,  948. 095,  
948. 11( 2) ( a)  or  ( am) ,  948. 12,  948. 13,  or  948. 30,  or  of  
s.  940. 30 or  940. 31 i f  t he v i ct i m was a mi nor  and t he 
per son who commi t t ed t he vi ol at i on was not  t he 
v i ct i m' s par ent .  
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mi nor  be of  a sexual  nat ur e,  t he st at ut e i s devoi d of  any such 

r equi r ement . 17 

¶22 Conver sel y,  t he l egi s l at ur e di d r equi r e a sexual  

component  when i t  gr ant ed t he t r i al  cour t s di scr et i on t o or der  

def endant s who ar e convi ct ed of  of f enses t hat  ar e not  r ef er enced 

i n Wi s.  St at .  § 301. 45 t o r egi st er  i f  " t he cour t  det er mi nes t hat  

t he under l y i ng conduct  was sexual l y mot i vat ed .  .  .  and t hat  i t  

woul d be i n t he i nt er est  of  publ i c pr ot ect i on t o have t he per son 

                                                 
17 The commi ssi on of  f al se i mpr i sonment  of  a sexual  nat ur e,  

i f  char ged and convi ct ed as such,  woul d pr esumabl y r equi r e 
r egi st r at i on under  anot her  cr i me i ncl uded wi t hi n t he st at ut or y 
def i ni t i on of  " sex of f ense. "  

I n cont r ast  t o Wi sconsi n' s sex of f ender  r egi st r at i on 
st at ut e,  and t he st at ut es of  41 ot her  st at es,  see supr a not e 4,  
l egi s l at i on i n a f ew st at es expr essl y pr ovi des t hat  t he cr i me of  
f al se i mpr i sonment  or  k i dnappi ng of  a mi nor  r equi r es sex 
of f ender  r egi st r at i on onl y i f  t her e i s a sexual  component  t o t he 
cr i me.   See Cal i f or ni a:  Cal .  Penal  Code § 290. 001 ( West  2008) ,  
Cal .  Wel f .  & I nst .  Code § 6600( b)  ( West  1998 & Supp.  2010)  
( def i ni ng " sexual l y v i ol ent  of f ense"  as i ncl udi ng a f el ony 
k i dnappi ng vi ol at i on " commi t t ed wi t h t he i nt ent  t o commi t  a 
v i ol at i on of "  r ape,  ai di ng or  abet t i ng r ape,  sodomy,  l ewd or  
l asci v i ous act s i nvol v i ng chi l dr en,  or al  copul at i on,  or  
penet r at i on by f or ei gn obj ect ) ;  I l l i noi s:  730 I l l .  Comp.  St at .  
150/ 2( B) ( 1. 5)  ( 2008)  ( def i ni ng " sex of f ense"  as i ncl udi ng 
ki dnappi ng or  unl awf ul  r est r ai nt  " when t he vi ct i m i s a per son 
under  18 year s of  age,  t he def endant  i s not  a par ent  of  t he 
v i ct i m,  [ and]  t he of f ense was sexual l y mot i vat ed" ) ;  Ohi o:  Ohi o 
Rev.  Code Ann.  § 2950. 01( A) ( 10)  ( West  Supp.  2009)  ( def i ni ng 
" sexual l y or i ent ed of f ense"  as i ncl udi ng unl awf ul  r est r ai nt  wi t h 
a sexual  mot i vat i on) .  
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r epor t . " 18  See Wi s.  St at .  § 973. 048( 1m) .   Not abl y,  no such 

l anguage i s pr esent  i n t he Wi s.  St at .  § 301. 45 r ef er ence t o 

f al se i mpr i sonment  of  a mi nor .   I n f act ,  Wi s.  St at .  

§ 973. 048( 1m)  speci f i cal l y r ecogni zes t he exi st i ng r epor t i ng 

r equi r ement s of  Wi s.  St at .  § 301. 45 because i t  cont ai ns t he 

l anguage " [ e] xcept  as pr ovi ded i n sub.  ( 2m) . "   Wi sconsi n St at .  

§ 973. 048( 2m)  i s t he subsect i on t hat  r equi r es r egi st r at i on f or  

t hose who ar e convi ct ed of  a sex of f ense under  Wi s.  St at .  

§ 301. 45.    

¶23 The l egi s l at ur e was wel l  awar e of  i t s  abi l i t y  t o car ve 

out  except i ons t o t he r egi st r at i on r equi r ement .   The l egi s l at ur e 

pr ovi ded f or  an except i on t o r egi st r at i on f or  j uveni l e of f ender s 

who engage i n sexual  act i v i t y as def i ned by Wi s.  St at .  

§ 301. 45( 1m) . 19  Yet ,  t he l egi s l at ur e r et ai ned t he r epor t i ng 

                                                 
18 Wi sconsi n St at .  § 973. 048( 2m)  r equi r es r egi st r at i on f or  

t hose who ar e convi ct ed of  a sex of f ense under  Wi s.  St at .  
§ 301. 45.   For  pur poses of  t he cour t ' s  det er mi nat i on of  whet her  
a non- Wi s.  St at .  § 301. 45 of f ender  r egi st er s under  sub.  ( 1m) ,  
t he cour t  ut i l i zes t he f ol l owi ng def i ni t i on:  A " sexual l y  
mot i vat ed"  act  i s  def i ned as an act  t hat  " i s f or  t he act or ' s 
sexual  ar ousal  or  gr at i f i cat i on or  f or  t he sexual  humi l i at i on or  
degr adat i on of  t he v i ct i m. "   Wi s.  St at .  § 980. 01( 5) .  

19 " [ T] he cour t  shal l  r equi r e t he per son t o compl y wi t h t he 
r epor t i ng r equi r ement s under  s.  301. 45 unl ess t he cour t  
det er mi nes,  af t er  a hear i ng on a mot i on made by t he per son,  t hat  
t he per son i s not  r equi r ed t o compl y under  s.  301. 45( 1m) . "   Wi s.  
St at .  § 973. 048( 2m) .  

Wi sconsi n St at .  § 301. 45( 1m)  does exempt  cer t ai n of f ender s 
f r om r egi st r at i on f or  under age sexual  act i v i t y,  but  t he cour t  
st i l l  must  det er mi ne at  a hear i ng t hat  " [ i ] t  i s  not  necessar y,  
i n t he i nt er est  of  publ i c pr ot ect i on,  t o r equi r e t he per son t o 
compl y wi t h t he r epor t i ng r equi r ement s under  t hi s sect i on. "   
Wi s.  St at .  § 301. 45( 1m) 3.  
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r equi r ement  f or  Smi t h,  and ot her s l i ke Smi t h,  who commi t t ed t he 

cr i me of  f al se i mpr i sonment  of  a mi nor ,  r egar dl ess of  whet her  

hi s cr i me was of  a sexual  nat ur e.    

¶24 By cr af t i ng t he Wi s.  St at .  § 301. 45( 1m)  except i on,  t he 

l egi s l at ur e coul d have r at i onal l y concl uded t hat  a j uveni l e 

i nvol ved i n a f act ual l y consensual  sexual  r el at i onshi p wi t h a 

chi l d i s l ess of  a t hr eat  t o publ i c saf et y t han someone who 

woul d conf i ne or  r est r ai n a chi l d wi t hout  t he chi l d' s consent .   

See St at e v.  Joseph E. G. ,  2001 WI  App 29,  ¶12,  240 Wi s.  2d 481,  

623 N. W. 2d 137.   I n Joseph E. G. ,  f i f t een- year - ol d Joseph 

chal l enged t he const i t ut i onal i t y of  havi ng t o r egi st er  as a sex 

of f ender  af t er  he was convi ct ed of  f al se i mpr i sonment  of  anot her  

j uveni l e as a par t y t o t he cr i me.   I d. ,  ¶3.   Joseph and one 

Eddi e Johnson f or ced a t hi r t een- year - ol d gi r l  i nt o t he t r unk of  

a car  and l at er  humi l i at ed her  by or der i ng her  i nt o a l ake,  

t hr owi ng gr avel  at  her ,  s l appi ng her ,  and f or ci ng her  t o k i ss 

Johnson' s c l ot hed but t ocks and suck on hi s f i nger .   I d.   The 

cour t  of  appeal s  di st i ngui shed Joseph' s cr i me f r om t he f act ual  

scenar i o t hat  coul d r el i eve a j uveni l e of f ender  f r om 

r egi st r at i on under  Wi s.  St at .  § 301. 45( 1m) .   I d. ,  ¶12.   

Subsect i on 301. 45( 1m)  " cr af t [ s]  a nar r ow except i on t o mandat or y 

r egi st r at i on f or  sex of f ender s i n cases of  f act ual l y consensual  

sexual  cont act  bet ween t wo mi nor s who,  but  f or  t he age of  t he 

younger  chi l d,  woul d have br oken no l aw. "   I d. ,  ¶11.   I n 

cont r ast  t o t he case of  sexual  cont act  bet ween t wo consent i ng 

mi nor s,  " t he cr i me of  f al se i mpr i sonment  i s never  consensual  and 
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never  a cr i me sol el y because of  t he age of  t he v i ct i m. "   I d. ,  

¶12.  

¶25 The l egi s l at ur e opt ed not  t o exempt  Smi t h,  and ot her s 

l i ke hi m,  f r om t he r egi st r at i on r equi r ement  despi t e t he f act  

t hat  hi s cr i me of  f al se i mpr i sonment  of  a mi nor  was not  of  a 

sexual  nat ur e.   We must  af f or d def er ence t o t he wor ds chosen by 

t he l egi s l at ur e and cannot  concl ude t hat  r equi r i ng r egi st r at i on 

of  such of f ender s i s not  r at i onal l y r el at ed t o a l egi t i mat e 

gover nment  i nt er est .   

C.  Wi sconsi n St at .  § 301. 45 as appl i ed t o Smi t h i s 
Rat i onal l y Rel at ed t o t he St at e' s Legi t i mat e I nt er est  i n 

Pr ot ect i ng t he Publ i c and Assi st i ng Law Enf or cement  

¶26 Smi t h does not  f or war d a f aci al  chal l enge and 

acknowl edges t hat  Wi s.  St at .  § 301. 45 ser ves a l egi t i mat e 

gover nment  i nt er est .   As t hi s cour t  has r ecogni zed,  Wi sconsi n' s 

sex of f ender  r egi st r at i on st at ut e " r ef l ect [ s]  an ' i nt ent  t o 

pr ot ect  t he publ i c and assi st  l aw enf or cement '  and [ i s]  ' r el at ed 

t o communi t y pr ot ect i on. ' "   Kami nski ,  245 Wi s.  2d 310,  ¶41 

( quot i ng St at e v.  Bol l i g,  2000 WI  6,  ¶¶21- 22,  232 Wi s.  2d 561,  

605 N. W. 2d 199) ;  see al so Smi t h v.  Doe,  538 U. S.  84,  93 ( 2003)  

( descr i bi ng Al aska' s sex of f ender  r egi st r at i on st at ut e as par t  

of  a nonpuni t i ve scheme desi gned t o pr ot ect  t he publ i c f r om 

har m) .   The Wi sconsi n Depar t ment  of  Cor r ect i ons,  whi ch mai nt ai ns 

our  st at e' s sex of f ender  r egi st r y,  not es t hat  r el ease of  

of f ender  i nf or mat i on " wi l l  f ur t her  t he gover nment al  i nt er est s of  

publ i c saf et y and enhance st r at egi es f or  cr i me det ect i on and 
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pr event i on. " 20  I n t hi s case,  t o succeed on hi s as- appl i ed 

chal l enge,  Smi t h must  pr ove beyond a r easonabl e doubt  t hat  

r equi r i ng hi m t o r egi st er  as a sex of f ender  i s not  r at i onal l y 

r el at ed t o a l egi t i mat e gover nment  i nt er est .    

¶27 Si gni f i cant l y,  Smi t h' s ar gument  essent i al l y  boi l s down 

t o t he f act  t hat  t he t i t l e of  t he r egi st r y and t he st at ut e' s 

l anguage unf ai r l y char act er i ze hi m as a " sex of f ender "  because 

t he cr i me he commi t t ed was not  sexual . 21  However ,  when a 

st at ut e' s l anguage i s unambi guous,  as t hi s one i s her e,  sound 

pr i nci pl es of  st at ut or y const r uct i on r equi r e t hat  we not  l ook t o 

                                                 
20 Wi sconsi n Depar t ment  of  Cor r ect i ons,  Sex Of f ender  

Regi st r y Pr ogr am websi t e,  
ht t p: / / of f ender . doc. st at e. wi . us/ publ i c/ pr ogi nf o/ sor . j sp 
( pr ovi di ng backgr ound on t he r egi st r y pr ogr am) .  

21 The sex of f ender  r egi st r y i s avai l abl e at  
ht t p: / / of f ender . doc. st at e. wi . us/ publ i c/ home. j sp.   The r egi st r y 
websi t e cont ai ns a " Fr equent  Quest i ons"  sect i on whi ch pr ovi des 
t hat  t he r egi st r y " appl i es onl y t o of f ender s who have vi ol at ed 
cer t ai n sex cr i mes or  ot her  r el at ed st at ut es t hat  i ndi cat e 
v i ct i mi zat i on of  chi l dr en or  vul ner abl e per sons. "   See 
ht t p: / / of f ender . doc. st at e. wi . us/ publ i c/ f y i / f aq. ht ml .   The 
" Fr equent  Quest i ons"  sect i on al so i dent i f i es " Fal se 
I mpr i sonment - v i ct i m was mi nor  and not  t he of f ender ' s chi l d"  as a 
" r egi st er abl e of f ense. "   Pr i or  t o r et r i evi ng t he r esul t s f or  an 
" of f ender  sear ch, "  t he sear cher  i s l i nked t o an i ni t i al  page 
r egar di ng t he pur pose and scope of  t he r egi st r y.   Thi s i ni t i al  
page st at es t hat  t he " dat a i s bei ng pr ovi ded on t he I nt er net  t o 
make t he i nf or mat i on mor e easi l y  avai l abl e and accessi bl e,  not  
t o war n about  any speci f i c  i ndi v i dual . "   " I ndi v i dual s ar e 
i ncl uded i n t he r egi st r y sol el y by v i r t ue of  t hei r  convi ct i on 
r ecor d and st at e l aw. "   See 
ht t p: / / of f ender . doc. st at e. wi . us/ publ i c/ sear ch/ sor .   I f  t he 
sear cher  agr ees t o pr oceed t o t he sear ch r esul t  f or  Smi t h,  hi s 
" Of f ense Requi r i ng Regi st r at i on"  i s speci f i ed as f al se 
i mpr i sonment ,  i n v i ol at i on of  Wi s.  St at .  § 940. 30.   See 
ht t p: / / of f ender . doc. st at e. wi . us/ publ i c/ sear ch/ sor ?act i on=of f ende
r det ai l &of f ender =44302&x.  



No.  2008AP1011- CR   

 

21 
 

t he t i t l e f or  gui dance or  i nst r uct i on. 22  The name of  t he 

r egi st r y and t he l abel  t hat  i s  associ at ed wi t h Smi t h' s cr i me do 

not  change t he f act  t hat  t he st at ut e i ncl udes hi s of f ense as one 

f or  whi ch r egi st r at i on i s r equi r ed.   Renami ng Wi s.  St at .  

§ 301. 45 " Wi sconsi n' s Cr i mes agai nst  Chi l dr en and Sexual l y 

Vi ol ent  Of f ender  Regi st r y"  or  changi ng t he phr ase " sex of f ense"  

t o " qual i f y i ng of f ense"  makes t he st at ut e no mor e or  l ess 

r at i onal  t o pr ot ect i ng t he publ i c and assi st i ng l aw 

enf or cement . 23  The r egi st r y r equi r ement  r emai ns r at i onal l y 

r el at ed t o pr ot ect i ng t he publ i c  and assi st i ng l aw enf or cement  

                                                 
22 See Wi s.  St at .  § 990. 001( 6)  ( The " t i t l es t o subchapt er s,  

sect i ons,  subsect i ons,  par agr aphs and subdi v i s i ons of  t he 
st at ut es and hi st or y not es ar e not  par t  of  t he st at ut es. " ) ;  
Nof f ke v.  Bakke,  2009 WI  10,  ¶25,  315 Wi s.  2d 350,  760 N. W. 2d 
156 ( " [ A]  t i t l e may not  be used t o al t er  t he meani ng of  a 
st at ut e or  cr eat e an ambi gui t y wher e no ambi gui t y exi st ed. " ) .  

23 As i t  i s  unnecessar y f or  our  deci s i on,  we of f er  no 
opi ni on whet her  i t  car r i es a gr eat er  st i gma t o be a " sex 
of f ender "  or  a " v i ol ent  of f ender  agai nst  chi l dr en. "  

The Jacob Wet t er l i ng Act  was t he i mpet us behi nd Wi sconsi n' s 
addi t i on of  f al se i mpr i sonment  of  a mi nor  t o our  sex of f ender  
r egi st r y act .   See Bol l i g,  232 Wi s.  2d 561,  ¶18 & n. 4;  Kami nski ,  
245 Wi s.  2d 310,  ¶53 n. 16;  Memor andum f r om Ant hony St r evel er ,  
Di r ect or  of  t he Of f i ce of  Sex Of f ender  Pr ogr ams t o Rober t  
Mar gol i es,  Legi s l at i ve Li ai son ( November  13,  1995) ( Pl ai nt i f f -
Respondent  Br i ef ,  R- Ap.  at  105- 29) ;  see al so Peopl e v.  Knox,  903 
N. E. 2d 1149,  1153 ( N. Y.  2009) ,  cer t .  deni ed,  130 S. Ct .  552 ( Nov.  
9,  2009)  ( not i ng t hat  t her e was never  any sexual  evi dence i n 
r el at i on t o t he abduct i on of  Jacob Wet t er l i ng) .   Wi sconsi n 
adopt ed t he pur pose and r egi st r at i on scheme f r om t he Jacob 
Wet t er l i ng Act  even t hough t he st at e di d not  adopt  t he same 
t i t l e.   The l egi s l at ur e' s choi ce of  a t i t l e,  however ,  does not  
di ct at e a f i ndi ng t hat  a st at ut e i s unconst i t ut i onal .   I t  i s  
Smi t h who bear s t he heavy bur den of  pr ovi ng t hat  t he st at ut e as 
appl i ed t o hi m i s i r r at i onal  i n a const i t ut i onal  sense.  
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under  t he " cr i mes agai nst  chi l dr en and sexual l y v i ol ent  

of f ender "  t i t l e,  j ust  as i t  does under  t he " sex of f ender "  t i t l e.   

The l egi s l at ur e enact ed Wi s.  St at .  § 301. 45 wi t hi n t he 

const i t ut i onal  boundar i es of  due pr ocess and equal  pr ot ect i on.   

Requi r i ng someone convi ct ed of  f al se i mpr i sonment  of  a chi l d t o 

r egi st er  i s r at i onal l y r el at ed t o a l egi t i mat e gover nment  

i nt er est  i n pr ot ect i ng t he publ i c——par t i cul ar l y chi l dr en——and i n 

assi st i ng l aw enf or cement  i n t hose ef f or t s.   

¶28 Smi t h ar gues,  however ,  t hat  t he onl y l egi t i mat e 

gover nment  i nt er est  of  Wi s.  St at .  § 301. 45 i s t o pr ot ect  t he 

publ i c f r om sexual l y mot i vat ed of f ender s.   Accor di ngl y,  Smi t h 

mai nt ai ns t hat  § 301. 45 can r easonabl y appl y onl y t o t hose who 

commi t  an of f ense whi ch has a sexual  el ement  or  mot i vat i on.   

Because hi s cr i me of  f al se i mpr i sonment  of  a mi nor  was not  of  a 

sexual  nat ur e,  Smi t h ar gues t hat  r equi r i ng hi m t o r egi st er  i s 

ar bi t r ar y and not  r at i onal l y r el at ed t o a l egi t i mat e gover nment  

i nt er est .   I n so ar gui ng,  however ,  Smi t h i s essent i al l y  aski ng 

t hi s cour t  t o under t ake a st r i ct  scr ut i ny r evi ew of  t he st at ut e.   

Thi s cour t ' s  dut y i s not  t o det er mi ne whet her  r equi r i ng Smi t h t o 

r egi st er  as a sex of f ender  i s nar r owl y t ai l or ed t o hi s espoused 

pur pose of  t he s t at ut e.   I nst ead,  our  anal ysi s concer ns whet her  

r equi r i ng Smi t h t o r egi st er  as a sex of f ender  i s r at i onal l y 

r el at ed t o a l egi t i mat e gover nment  i nt er est .  

¶29 The St at e r esponds t o Smi t h' s asser t i ons by ar gui ng 

t hat  r equi r i ng r egi st r at i on of  t hose convi ct ed of  f al se 

i mpr i sonment  of  a mi nor ,  even i f  t he cr i me i s not  of  a sexual  

nat ur e,  i s  r at i onal l y r el at ed t o t he br oader  l egi t i mat e 
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gover nment  i nt er est  i n pr ot ect i ng t he publ i c and assi st i ng l aw 

enf or cement .   The St at e ar gues t hat  r equi r i ng Smi t h t o r egi st er  

i s not  ar bi t r ar y or  i r r at i onal  because ( 1)  f al se i mpr i sonment  i s 

l i nked t o t he commi ssi on of  sexual  assaul t  and ot her  v i ol ence 

agai nst  chi l dr en;  ( 2)  i t  i s  di f f i cul t  t o det er mi ne whet her  f al se 

i mpr i sonment  has a sexual  component ;  and ( 3)  f al se i mpr i sonment  

i nvol ves t he exer ci se of  cont r ol  over  a chi l d' s  body t hat  put s a 

chi l d i n a sexual l y vul ner abl e posi t i on.   The St at e al so asser t s 

t hat  i ncl udi ng of f ender s such as Smi t h does not  di mi ni sh t he 

r egi st r y ' s val ue and t hat  Smi t h' s compl ai nt s ar e mor e pr oper l y  

di r ect ed t o t he l egi s l at ur e.   We agr ee wi t h t he St at e.  

¶30 The l egi s l at ur e coul d have numer ous r easons f or  

r equi r i ng r egi st r at i on of  Smi t h and t he cl ass l i ke hi m,  t hose 

who st and convi ct ed of  f al sel y i mpr i soni ng a mi nor .   

Legi s l at ur es ar ound t he count r y have acknowl edged a nexus 

bet ween chi l d abduct i ons and sexual  of f enses,  and a maj or i t y of  

st at es have enact ed si mi l ar  l egi s l at i on. 24  See Peopl e v.  

Ci nt r on,  827 N. Y. S. 2d 445,  455- 56 ( N. Y.  Sup.  Ct .  2006) ,  af f ' d,  

Peopl e v.  Knox,  903 N. E. 2d 1149 ( N. Y.  2009)  ( The l egi s l at i ve 

hi st or y of  [ t he Jacob Wet t er l i ng Act ]  r ef l ect s t hat  Congr ess 

i nt ent i onal l y i ncl uded ki dnappi ng and unl awf ul  i mpr i sonment  of  a 

mi nor  i n t he cr i mes subj ect  t o r egi st r at i on r equi r ement s and was 

wel l  awar e of  t he connect i on bet ween chi l d abduct i on and t he 

r i sk of  sexual  abuse. ) .   I n so r equi r i ng chi l d abduct or s t o 

r egi st er ,  t he l egi s l at ur e may wel l  have r at i onal l y concl uded 

                                                 
24 See supr a not e 4.  
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t hat  chi l d abduct i ons ar e of t en pr ecur sor s t o sexual  of f enses.   

See Peopl e v.  Johnson,  870 N. E. 2d 415,  426 ( I l l .  2007)  ( " Our  

Gener al  Assembl y,  l i ke New Yor k' s l egi s l at ur e,  r ecogni zed t hat  

aggr avat ed ki dnappi ng can be a pr ecur sor  t o sex of f enses agai nst  

chi l dr en. " ) . 25   

¶31 Our  l egi s l at ur e coul d have r at i onal l y deci ded t hat ,  on 

bal ance,  i t  i s  i mpor t ant  t o war n t he publ i c and l aw enf or cement  

                                                 
25 Af t er  t he I l l i noi s Supr eme Cour t  accept ed r evi ew of  

Peopl e v.  Johnson,  t he I l l i noi s  l egi s l at ur e r edef i ned t he t er m 
" sex of f ense"  under  t he st at e' s Sex Of f ender  Regi st r at i on Act  t o 
i ncl ude aggr avat ed ki dnappi ng of  a mi nor  when " t he of f ense was 
sexual l y mot i vat ed. "   870 N. E. 2d 415,  418 ( I l l .  2007)  ( c i t i ng 
730 I l l .  Comp.  St at .  150/ 2( B) ( 1. 5)  ( 2008) ) .   Because t he 
st at ut e' s def i ni t i on of  " sex of f ense"  di d not  hi nge on sexual  
mot i vat i on at  t he t i me of  t he def endant ' s convi ct i on of  
aggr avat ed ki dnappi ng of  a mi nor ,  Johnson,  870 N. E. 2d at  420,  
t he I l l i noi s Supr eme Cour t  anal yzed t he const i t ut i onal i t y of  t he 
or i gi nal  st at ut e,  under  whi ch t he def endant  was pl aced on t he 
sex of f ender  r egi st r y,  i d.  at  421.   The or i gi nal  st at ut e def i ned 
" sex of f ense"  t o i ncl ude aggr avat ed ki dnappi ng when t he vi ct i m 
i s under  18 year s of  age,  and t he def endant  i s not  t he v i ct i m' s 
par ent .   I d.  at  417.   Thus,  t he def endant  was r equi r ed t o 
r egi st er  as a sex of f ender  even t hough sexual  assaul t  
al l egat i ons di d not  accompany hi s convi ct i on of  aggr avat ed 
ki dnappi ng of  a mi nor .   I d.  at  420.   The I l l i noi s Supr eme Cour t  
concl uded t hat  t he or i gi nal  st at ut e was const i t ut i onal  as 
appl i ed t o t he def endant :   

The Gener al  Assembl y t hen chose t o i ncl ude aggr avat ed 
ki dnappi ng of  a mi nor  by a nonpar ent  i n t he [ Sex 
Of f ender  Regi st r at i on]  Act ' s def i ni t i on of  sex of f ense 
and,  consequent l y,  t o i mpose a r egi st r at i on 
r equi r ement  under  t he Act  on per sons convi ct ed of  such 
an of f ense,  r egar dl ess of  whet her  t hei r  conduct  was 
sexual l y mot i vat ed.   We wi l l  not  quest i on t he wi sdom 
of  t hi s choi ce.   To sat i sf y t he r at i onal  basi s t est ,  a 
st at ut e need not  be t he best  met hod of  accompl i shi ng a 
l egi s l at i ve goal ;  i t  must  s i mpl y be r easonabl e.  .  .  .  

I d.  at  426.  
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about  t hose cr i mi nal s,  l i ke Smi t h,  who f al sel y i mpr i son a mi nor ,  

r egar dl ess of  whet her  t he St at e can pr ove a sexual  component .   

Mor eover ,  t o r equi r e a second l ayer  of  pr oof  r egar di ng t he 

sexual  nat ur e of  t he cr i me woul d pr ove unwor kabl e and 

i nconsi st ent . 26  I mposi ng such a r equi r ement  woul d f r ust r at e t he 

pur pose of  t he st at ut e and conf use t he l egi t i mat e goal s of  t he 

l egi s l at ur e.   

¶32 The l egi s l at ur e may have consi der ed t hose i nst ances 

wher e i nt er veni ng ci r cumst ances pr event  an abduct or  f r om 

commi t t i ng a sexual  of f ense.   Per haps wi t h t hi s consi der at i on i n 

mi nd,  t he pr ot ect i on of  soci et y and chi l dr en was pr oper l y 

el evat ed so as t o i ncl ude Smi t h i n t he r egi st r y r egar dl ess of  

whet her  t her e i s pr oof  t hat  t he cr i me he commi t t ed was sexual .   

I s a per son who f al sel y i mpr i sons a mi nor  wi t h t he pur pose t o 

commi t  a sexual  assaul t  l ess danger ous t o t he publ i c i f  t he 

assaul t  i s  t hwar t ed,  t he chi l d cannot  be f ound,  or  t he chi l d 

cannot  communi cat e about  t he cr i me?  An abduct or ' s i nt ent i ons or  

                                                 
26 I f  t he sexual  nat ur e of  Smi t h' s convi ct i on f or  f al se 

i mpr i sonment  had t o be assessed,  numer ous quest i ons qui ckl y 
sur f ace:  ( 1)  Must  t her e be a f or mal  pl eadi ng?  I f  so,  what  must  
be cont ai ned wi t hi n such a pl eadi ng?  ( 2)  What  at t ack may be 
l evel ed agai nst  t he pl eadi ng and what  st andar d appl i es t o al l ow 
t he al l egat i ons t o sur vi ve?  ( 3)  I s a speci al  hear i ng r equi r ed?  
I f  so,  when?  By whom?  Ar e t her e wi t nesses or  mer el y an of f er  
of  pr oof ?  ( 4)  Who bear s t he bur den of  pr oof ?  ( 5)  What  i s t he 
bur den?  ( 6)  What  pr oof  i s r equi r ed and i s t her e a r i ght  t o 
cr oss exami nat i on?  Si gni f i cant l y,  t he l egi s l at ur e di d pr ovi de 
cour t s i nst r uct i on r egar di ng how t o conduct  a hear i ng when 
deci di ng whet her  cer t ai n under age of f ender s may be exempt  f r om 
r egi st er i ng f or  under age sexual  act i v i t y.   See Wi s.  St at .  
§ 301. 45( 1m) .   
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act i ons cannot  al ways be pr oven or  al l eged,  par t i cul ar l y when a 

chi l d i s mi ssi ng or  t he body i s  decomposed.   The pr ot ect i on of  

t he publ i c and chi l dr en i s f ur t her ed by t he f act  t hat  t he 

st at ut e does not  r equi r e t hat  t he St at e pr ove what  t he abduct or  

must  have been t hi nki ng or  whet her  t he abduct or  commi t t ed a 

sexual  act .   The l egi s l at ur e chose t o pr ot ect  t he publ i c and 

assi st  l aw enf or cement  by r equi r i ng cer t ai n of f ender s,  l i ke 

Smi t h,  t o r egi st er  r egar dl ess of  whet her  pr oof  exi st s as t o t he 

cr i me' s sexual  under pi nni ngs.  

¶33 We know t hat  a sexual  mot i ve or  pur pose i s not  

ot her wi se an el ement  of  t he cr i me of  f al se i mpr i sonment  of  a 

mi nor ,  yet  our  l egi s l at ur e c l ear l y sel ect ed t hose convi ct ed of  

t hat  cr i me f or  sex of f ender  r egi st r at i on.   Smi t h' s ar gument  

essent i al l y  asks t hat  we r ewr i t e t he el ement s of  t he cr i me.   We 

decl i ne t he i nvi t at i on.  

¶34 I f  t he l egi s l at ur e i nt ended t hat  Smi t h be r equi r ed t o 

r egi st er  onl y i f  t he f al se i mpr i sonment  of  a mi nor  was sexual ,  

t he r equi r ement  woul d most  of t en pr ove r edundant  because t he 

of f ender  woul d l i kel y al r eady r egi st er  because of  t he chi l d 

sexual  assaul t  pr ovi s i ons of  t he st at ut e.   I nst ead,  t he 

l egi s l at ur e opt ed t o pr ot ect  t he publ i c f r om t hose who abduct  

chi l dr en,  r egar dl ess of  whet her  a sex cr i me can be pr oven.   

Peopl e v.  Knox,  903 N. E. 2d 1149,  1154 ( N. Y.  2009) ,  cer t .  deni ed,  
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130 S. Ct .  552 ( Nov.  9,  2009) . 27  The l egi s l at i on i t sel f  i s  

unambi guous and pr ovi des f or  mandat or y r egi st r at i on of  t hose 

                                                 
27 New Yor k ' s hi gh cour t  r ecent l y uphel d t he 

const i t ut i onal i t y of  a st at ut e al most  i dent i cal  t o our s.   See 
Knox,  903 N. E. 2d 1149.   I n Knox,  t hr ee def endant s chal l enged t he 
const i t ut i onal i t y of  New Yor k ' s  Sex Of f ender  Regi st r at i on Act  
( SORA)  as appl i ed t o t hem because SORA r equi r ed t hem t o r egi st er  
as sex of f ender s even t hough t hei r  cr i mes i nvol ved no act ual ,  
i nt ended or  t hr eat ened sexual  mi sconduct .   I d.  at  1151.   One of  
t he def endant s,  Judy Knox,  pl ed gui l t y t o at t empt ed ki dnappi ng 
af t er  she gr abbed t he ar m of  an ei ght - year - ol d gi r l  and t r i ed t o 
pul l  her  away f r om a par k.   I d.  at  1150.   A second def endant ,  
El i ezer  Ci nt r on,  was convi ct ed of  unl awf ul  i mpr i sonment  of  t wo 
chi l dr en af t er  he l ocked hi s gi r l f r i end and her  one-  and t wo-
year - ol d chi l dr en i n an apar t ment  f or  sever al  days.   I d.  at  
1150- 51.   Fi nal l y,  Fr anci s Jackson pl ed gui l t y t o at t empt ed 
ki dnappi ng af t er  he abduct ed hi s empl oyee- pr ost i t ut e' s son i n 
r et al i at i on f or  t he woman t r y i ng t o qui t  her  j ob.   I d.  at  1151.   
The t r i al  cour t  r equi r ed al l  t hr ee def endant s t o r egi st er  as sex 
of f ender s under  SORA,  and t he hi gh cour t  af f i r med.   I d.  

Si mi l ar  t o t he st at ut e chal l enged i n our  case,  New Yor k ' s 
SORA r equi r es sex of f ender  r egi s t r at i on f or  any per son convi ct ed 
of  cer t ai n cr i mes,  i ncl udi ng unl awf ul  i mpr i sonment  and 
ki dnappi ng pr ovi ded t he vi ct i m i s l ess t han 17 year s ol d and t he 
of f ender  i s not  t he par ent  of  t he v i ct i m.   I d.  ( c i t i ng N. Y.  
Cor r ect i on Law § 168- a( 2) ( a) ( i )  ( McKi nney 2003 & Supp.  2010) ) .   
The Cour t  of  Appeal s of  New Yor k concl uded t hat  t he st at e 
l egi s l at ur e had a r at i onal  basi s f or  r equi r i ng t he t hr ee 
def endant s t o r egi st er  as sex of f ender s:  

I n deci di ng not  t o excl ude def endant s and ot her s 
s i mi l ar l y s i t uat ed f r om t he cat egor y of  " sex 
of f ender s, "  t he Legi s l at ur e coul d have consi der ed not  
onl y t hat  cases wher e t he t er m i s unmer i t ed ar e f ew,  
but  al so t hat  t he pr ocess of  separ at i ng t hose cases 
f r om t he maj or i t y i n whi ch i t  i s  j ust i f i ed i s 
di f f i cul t ,  cumber some and pr one t o er r or .   I t  coul d 
r at i onal l y have f ound t hat  t he admi ni st r at i ve bur den,  
and t he r i sk  t hat  some danger ous sex of f ender s woul d 
escape r egi st r at i on,  j ust i f i ed a har d and f ast  r ul e,  
wi t h no except i ons.  .  .  .  

I d.  at  1154.  
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convi ct ed of  f al se i mpr i sonment  " i f  t he v i ct i m was a mi nor  and 

t he per son who commi t t ed t he vi ol at i on was not  t he v i ct i m' s 

par ent . "   See Wi s.  St at .  § 301. 45( 1d) ( b) .   The l egi s l at ur e 

condi t i oned r egi st r at i on f or  t hat  cr i me on t he vi ct i m bei ng a 

mi nor ,  r at her  t han on t he St at e bei ng abl e t o pr ove sexual  

mot i vat i on.   " ' The l egi s l at ur e has t he r esponsi bi l i t y  f or  

enact i ng l aws r ef l ect i ng soci et y ' s appr eci at i on of  t he 

ser i ousness of  one cr i me as opposed t o anot her . ' "   Radke,  259 

Wi s.  2d 13,  ¶29 ( i nt er nal  c i t at i on omi t t ed)  ( hol di ng t hat  mor e 

sever e penal t y f or  Cl ass B f el ony " ser i ous chi l d of f ense"  under  

" t wo st r i kes"  l aw t han Cl ass A f el ony homi ci de of f ense under  

" t hr ee st r i kes"  l aw di d not  v i ol at e due pr ocess) .  

¶35 Addi t i onal l y,  i t  i s  concei vabl e t hat  t he l egi s l at ur e 

consi der ed t hat  one " who woul d conf i ne or  r est r ai n a chi l d 

wi t hout  t he chi l d' s consent  i s  a gr eat er  pot ent i al  t hr eat  t o 

publ i c saf et y t han a per son i nvol ved i n a f act ual l y consensual  

sexual  r el at i onshi p wi t h a chi l d. "   See Joseph E. G. ,  240 Wi s.  2d 

481,  ¶12.   Smi t h st ands convi ct ed of  f al sel y i mpr i soni ng a 

mi nor .   The act  of  r est r ai ni ng a mi nor ' s f r eedom of  movement  by 

f al sel y i mpr i soni ng t hat  v i ct i m i s an act  of  cont r ol . 28  

Si mi l ar l y,  t he cr i me of  sexual  assaul t  has been descr i bed as one 

t hat  i nvol ves an of f ender ' s desi r e t o exer t  cont r ol  over  t he 

v i ct i m. 29  Because of  an of f ender ' s cont r ol  over  t he wher eabout s 

                                                 
28 See Wi s JI ——Cr i mi nal  1275 " Fal se I mpr i sonment . "  

29 Wi sconsi n Coal i t i on Agai nst  Sexual  Assaul t  descr i bes 
sexual  assaul t s as act s of  v i ol ence:  

http://www.wcasa.org/info/index.htm
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of  t he chi l d,  t he v i ct i m of  a f al se i mpr i sonment  i s i n a 

vul ner abl e posi t i on.   I t  i s  r easonabl e t hat  t he publ i c not  be at  

" r i sk t hat  some danger ous sex of f ender s woul d escape 

r egi st r at i on, "  par t i cul ar l y t hose who f al sel y i mpr i son a mi nor .   

Knox,  903 N. E. 2d at  1154.   The par t i cul ar l y hi gh r at es of  

r eci di v i sm f or  bot h successf ul  and unsuccessf ul  sexual l y 

mot i vat ed of f ender s ar e r at i onal  concer ns f or  l egi s l at i ve 

act i on.   See Smi t h,  538 U. S.  at  103 ( r ecogni z i ng t hat  Al aska' s 

l egi s l at ur e " coul d concl ude t hat  a convi ct i on f or  a sex of f ense 

pr ovi des evi dence of  subst ant i al  r i sk of  r eci di v i sm" ) ;  Johnson,  

870 N. E. 2d at  424- 25 ( f i ndi ng t he New Yor k l ower  cour t ' s  opi ni on 

i n Ci nt r on,  827 N. Y. S. 2d 445,  460,  " par t i cul ar l y wel l  r easoned"  

and agr eei ng t hat  " [ i ] f  t he l egi s l at ur e may i mpose enhanced 

cr i mi nal  sanct i ons on def endant s who cr eat e a r i sk of  v i ol ence——

as i t  does wi t h enhanced sent ences f or  of f enses commi t t ed wi t h 

                                                                                                                                                             
[ Sexual ]  [ a] ssaul t s ar e mot i vat ed pr i mar i l y out  

of  a sense of  ent i t l ement  and/ or  a need t o f eel  
power f ul  by cont r ol l i ng,  domi nat i ng,  or  humi l i at i ng 
t he v i ct i m.   Vi ct i ms/ sur vi vor s of  sexual  assaul t s ar e 
f or ced,  coer ced,  and/ or  mani pul at ed t o par t i c i pat e i n 
unwant ed sexual  act i v i t y.    

I f  you exami ne t he si t uat i ons i n whi ch sexual  
abuse occur s,  t her e i s al ways a per cei ved or  r eal  
power  di f f er ent i al .   The per pet r at or  f eel s ent i t l ed t o 
t ake advant age of  anot her  per son and bel i eves t hat  he 
or  she can get  away wi t h t he cr i me ei t her  because t he 
vi ct i m wi l l  be af r ai d t o t el l ,  or  because s/ he i s 
unl i kel y t o be bel i eved i f  s/ he does t el l .  

Sexual  Assaul t  I nf or mat i on,  
ht t p: / / www. wcasa. or g/ i nf o/ i ndex. ht m ( l ast  v i s i t ed Mar .  12,  
2010) .  
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f i r ear ms——i t  cer t ai nl y may i mpose noncr i mi nal  r egi st r at i on 

r equi r ement s on def endant s who cr eat e a r i sk of  sexual  

assaul t " ) .  

¶36 Any or  al l  of  t hese r easons mi l i t at e agai nst  t he 

st at ut e bei ng deemed unconst i t ut i onal  as appl i ed t o Smi t h bot h 

under  t he f eder al  const i t ut i on and our  st at e const i t ut i on.   

Smi t h has not  pr oven t hat  as appl i ed t o hi m t he r egi st r at i on 

r equi r ement s ar e ar bi t r ar y or  i r r at i onal .   See Knox,  903 N. E. 2d 

at  1154 ( " I n shor t ,  t he Legi s l at ur e had a r at i onal  basi s f or  

concl udi ng t hat ,  i n t he l ar ge maj or i t y of  cases wher e peopl e 

k i dnap or  unl awf ul l y i mpr i son ot her  peopl e' s chi l dr en,  t he 

chi l dr en ei t her  ar e sexual l y assaul t ed or  ar e i n danger  of  

sexual  assaul t . " ) ;  Johnson,  870 N. E. 2d 415 ( Regi st r at i on f or  

k i dnappi ng a chi l d,  wi t hi n t he I l l i noi s  Sex Of f ender  

Regi st r at i on Act ,  was r at i onal l y r el at ed t o t he gover nment  

pur pose of  pr ot ect i ng t he publ i c and ai di ng l aw enf or cement  by 

f aci l i t at i ng r eady access t o i nf or mat i on about  sex of f ender s,  

" r egar dl ess of  whet her  t hi s of f ense was sexual l y mot i vat ed. " )    

I V.  CONCLUSI ON 

¶37 Despi t e Smi t h' s concessi ons t hat  t he st at ut e i s 

f aci al l y const i t ut i onal ,  t hat  pr ocedur al  due pr ocess i s 

sat i sf i ed, 30 and t hat  r at i onal  basi s r evi ew appl i es t o hi s  

                                                 
30 See Conn.  Dep' t  of  Pub.  Saf et y v.  Doe,  538 U. S.  1,  7 

( 2003)  ( hol di ng t hat  Connect i cut ' s sex of f ender  r egi st r y l aw 
does not  v i ol at e pr ocedur al  due pr ocess by not  pr ovi di ng f or  a 
hear i ng on danger ousness because t he r egi st r y i s based on t he 
convi ct i on i t sel f ,  whi ch " a convi ct ed of f ender  has al r eady had a 
pr ocedur al l y saf eguar ded oppor t uni t y t o cont est " ) .  
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chal l enge, 31 he essent i al l y  demands a di f f er ent  and hi gher  l evel  

of  j udi c i al  scr ut i ny i n eval uat i ng t he const i t ut i onal i t y of  Wi s.  

St at .  § 301. 45.   Smi t h r equest s t hat  t hi s cour t  nar r owl y t ai l or  

t he l egi s l at i on t o hi s sat i sf act i on,  i mpose a def i ni t i on t hat  he 

f i nds mor e pal at abl e,  and adopt  t he st at ed pur pose of  t he 

l egi s l at i on whi ch he espouses.   I n maki ng t hese r equest s of  t he 

cour t ,  Smi t h' s ar gument s bl ur  t he l i nes bet ween subst ant i ve and 

pr ocedur al  due pr ocess,  bet ween f aci al  and as- appl i ed 

chal l enges,  and bet ween r at i onal  basi s r evi ew and st r i ct  

scr ut i ny.  

¶38 I n r eal i t y,  our  pr oper  j udi c i al  r ol e i s  one of  

r est r ai nt  and def er ence.   Fl ynn v.  DOA,  216 Wi s.  2d 521,  529,  

576 N. W. 2d 245 ( 1998)  ( " Our  f or m of  gover nment  pr ovi des f or  one 

l egi s l at ur e,  not  t wo. " ) .   For  t he pur pose of  Smi t h' s as- appl i ed 

chal l enge,  t he i ssue i s whet her  r equi r i ng Smi t h t o r egi st er  as a 

sex of f ender  under  Wi s.  St at .  § 301. 45 i s r at i onal l y r el at ed t o 

a l egi t i mat e gover nment  i nt er est .   Smi t h has f ai l ed t o pr ove 

ot her wi se beyond a r easonabl e doubt .  

¶39 Pur suant  t o Wi s.  St at .  § 301. 45,  t he l egi s l at ur e 

det er mi ned t hat  of f ender s who ar e convi ct ed of  cer t ai n st at ut es 

must  r egi st er  as sex of f ender s.   Smi t h was convi ct ed of  an 

                                                 
31 See Vi r sni eks v .  Smi t h,  521 F. 3d 707,  718- 20 ( 7t h Ci r .  

2008)  ( concl udi ng t hat  Wi sconsi n' s sex of f ense r egi st r at i on 
st at ut e " i mposes mi ni mal  r est r i c t i ons on a r egi s t r ant ' s physi cal  
l i ber t y"  t hat  ar e " col l at er al  consequences of  a convi ct i on" ) ;  
Smi t h v.  Doe,  538 U. S.  84,  104 ( 2003)  ( f i ndi ng t hat  Al aska' s Sex 
Of f ender  Regi st r at i on Act  i mposed a " mor e mi nor  condi t i on of  
r egi st r at i on"  t hat  i s  not  t he " magni t ude of  r est r ai nt  [ maki ng]  
i ndi v i dual  assessment  appr opr i at e" ) .  
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of f ense f or  whi ch r egi st r at i on i s r equi r ed.   We have out l i ned 

numer ous concei vabl e,  r at i onal  r easons why t he l egi s l at ur e coul d 

have so chosen t o i ncl ude r egi st r at i on f or  Smi t h,  who was 

convi ct ed of  f al se i mpr i sonment  of  a mi nor ,  r egar dl ess of  

whet her  hi s cr i me was of  a sexual  nat ur e.   Smi t h f ai l s  t o 

est abl i sh t hat  any of  t hese concei vabl e pol i cy  deci s i ons ar e 

ar bi t r ar i l y  or  i r r at i onal l y appl i ed t o hi m.   

¶40 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.   We concl ude t hat  Wi s.  St at .  § 301. 45 i s const i t ut i onal  

as appl i ed t o Smi t h because r equi r i ng Smi t h t o r egi st er  under  

§ 301. 45 i s r at i onal l y r el at ed t o a l egi t i mat e gover nment al  

i nt er est .   Smi t h has f ai l ed t o pr ove t hat  t he r egi st r at i on 

r equi r ement s of  § 301. 45 as appl i ed t o hi m ar e unconst i t ut i onal  

beyond a r easonabl e doubt .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶41 ANN WALSH BRADLEY,  J.    (dissenting).  When James 

Smi t h was 17 year s ol d,  he was convi ct ed of  f al sel y i mpr i soni ng 

anot her  17- year - ol d boy f or  t he pur pose of  col l ect i ng a dr ug 

debt .   Smi t h,  t he St at e,  t he c i r cui t  cour t ,  t he cour t  of  

appeal s,  and t he maj or i t y al l  agr ee t hat  " t her e i s no al l egat i on 

t hat  t he f al se i mpr i sonment  ent ai l ed anyt hi ng sexual . "   Maj or i t y  

op. ,  ¶3.   Never t hel ess,  based on t hi s convi ct i on,  t he maj or i t y 

concl udes t hat  t her e i s a r at i onal  basi s f or  maki ng Smi t h 

r egi st er  as a sex of f ender .  

¶42 The maj or i t y r ej ect s Smi t h' s asser t i on t hat  t he 

pur pose of  t he sex of f ender  r egi st r y i s t o pr ot ect  t he publ i c 

f r om sex of f ender s.   I d. ,  ¶¶9- 10,  28.   Rat her ,  i t  concl udes t hat  

t he l egi s l at i ve pur pose behi nd t he sex of f ender  r egi st r y i s t o 

" pr ot ect  t he publ i c and assi st  l aw enf or cement . "   I d. ,  ¶¶26,  29.   

I t  det er mi nes t hat  t her e i s not hi ng ar bi t r ar y about  r equi r i ng 

Smi t h t o r egi st er  as a sex of f ender  because " Smi t h was convi ct ed 

of  an of f ense f or  whi ch r egi st r at i on i s r equi r ed"  and because 

t he l egi s l at ur e coul d have concl uded t hat  " i n t he l ar ge maj or i t y 

of  cases wher e peopl e k i dnap or  unl awf ul l y i mpr i son ot her  

peopl e' s chi l dr en,  t he chi l dr en ei t her  ar e sexual l y assaul t ed or  

ar e i n danger  of  sexual  assaul t . "   I d. ,  ¶¶39,  36 ( quot i ng New 

Yor k v.  Knox,  903 N. E. 2d 1149,  1154 ( N. Y.  2009) ) .   

¶43 Two essent i al  er r or s dr i ve t he maj or i t y ' s anal ysi s.   

Fi r st ,  t he maj or i t y f ai l s  t o car ef ul l y def i ne t he pur pose of  t he 

st at ut e.   I t s br oad st at ement  of  t he st at ut or y pur pose evi nces 

an unwi l l i ngness t o pr ovi de meani ngf ul  r evi ew.   Second,  t he 

maj or i t y mi schar act er i zes Smi t h' s chal l enge.   I n so doi ng,  t he 
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maj or i t y bl ur s t he di st i nct i on bet ween f aci al  and as- appl i ed 

chal l enges and ducks t he const i t ut i onal  chal l enge t hat  i s t he 

subj ect  of  t hi s appeal .  

¶44 As a r esul t  of  t hese er r or s,  t he maj or i t y abdi cat es 

i t s r esponsi bi l i t y  t o det er mi ne whet her  t her e i s a r at i onal  

basi s f or  r equi r i ng Smi t h t o r egi st er  as a sex of f ender .   

Cont r ar y t o t he maj or i t y,  when I  exami ne t he l egi s l at i ve pur pose 

behi nd t he sex of f ender  r egi st r y,  I  concl ude t hat  t her e i s no 

r at i onal  basi s f or  maki ng Smi t h r egi st er  as a sex of f ender  when 

ever ybody acknowl edges t hat  t her e was not hi ng sexual  about  hi s  

of f ense.   Accor di ngl y,  I  r espect f ul l y di ssent .   

I  

¶45 The maj or i t y opi ni on has set  f or t h t he t est  t o 

det er mi ne t he const i t ut i onal i t y of  a st at ut or y  r equi r ement  under  

r at i onal  basi s r evi ew as f ol l ows:  Does t he means sel ect ed by t he 

l egi s l at ur e bear  a r easonabl e and r at i onal  r el at i onshi p t o a 

l egi t i mat e gover nment al  pur pose ( or  i nt er est  or  obj ect i ve)  

advanced by t he st at ut e?  See maj or i t y op. ,  ¶¶11,  12. 1  

Ther ef or e,  t he quest i on pr esent ed her e i s:  Does r equi r i ng Smi t h 

t o r egi st er  as a sex of f ender  because he was convi ct ed of  f al se 

i mpr i sonment  of  a mi nor  who was not  hi s chi l d bear  a r easonabl e 

and r at i onal  r el at i onshi p t o a l egi t i mat e gover nment al  pur pose?  

¶46 Anal yzi ng and ar t i cul at i ng t he l egi t i mat e gover nment al  

pur pose i s t he f i r st  and of t en most  i mpor t ant  st ep i n 

det er mi ni ng t he const i t ut i onal i t y of  a st at ut e.   The r at i onal  

                                                 
1 Al t hough t he maj or i t y uses " pur pose, "  " i nt er est , "  and 

" obj ect i ve"  i nt er changeabl y,  f or  consi st ency,  I  wi l l  use 
" pur pose. "   
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basi s t est  depends on a car ef ul  descr i pt i on of  t he gover nment al  

pur pose.   However  t he pur pose i s st at ed by t he cour t ——car ef ul l y,  

car el essl y,  nar r owl y,  br oadl y,  or  f ar  r angi ng——i t  of t en becomes 

det er mi nat i ve of  whet her  t he st at ut e passes const i t ut i onal  

must er .   Thus,  t her e i s subst ant i al  need f or  accur acy,  

speci f i c i t y,  and anal ysi s when ar t i cul at i ng t he nat ur e of  t he 

gover nment ' s l egi t i mat e pur pose.   

¶47 Unf or t unat el y,  t he maj or i t y f ai l s  t o car ef ul l y 

i dent i f y t he l egi t i mat e gover nment al  pur pose advanced by t he sex 

of f ender  r egi st r y,  Wi s.  St at .  § 301. 45.   I t  decl ar es t hat  t he 

pur pose advanced by t he sex of f ender  r egi st r y i s " t o pr ot ect  t he 

publ i c and assi s t  l aw enf or cement . "   ¶¶10,  13,  26,  27.   Thi s 

st at ement  of  t he gover nment al  pur pose i s f ar  t oo br oad t o per mi t  

meani ngf ul  due pr ocess or  equal  pr ot ect i on r evi ew.      

¶48 Wi t h t he gover nment al  pur pose st at ed so br oadl y,  

mandat or y " sex of f ender "  r egi st r at i on woul d be j ust i f i ed f or  

many di spar at e of f enses,  even of f enses t hat  have no nexus 

what soever  t o a sexual  cr i me or  even t o t he r i sk of  such a 

cr i me.   A convi ct i on f or  v i ol at i ng most  pr ov i s i ons of  t he 

Wi sconsi n Cr i mi nal  Code coul d t r i gger  mandat or y " sex of f ender "  

r egi st r at i on t o advance t he pur pose of  " assi st i ng l aw 

enf or cement . "   Fur t her ,  because t r af f i c  of f ender s may cr eat e a 

danger  t o t he publ i c,  any of f ender  f ound gui l t y of  a t r af f i c  

i nf r act i on coul d be r equi r ed t o r egi st er  as a " sex of f ender . "   

Appl y i ng t he br oad pur pose ar t i cul at ed by t he maj or i t y,  t he 

cour t  woul d necessar i l y  concl ude t hat  r egi st r at i on r equi r ement s 
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f or  most  cr i mi nal  and t r af f i c  of f enses ar e r at i onal l y r el at ed t o 

t he " pur pose"  under l y i ng t he sex of f ender  r egi st r y.     

¶49 As aut hor i t y f or  i t s  r endi t i on of  t he gover nment al  

pur pose of  Wi s.  St at .  § 301. 45,  t he maj or i t y c i t es a quot at i on 

f r om St at e v.  Bol l i g,  2000 WI  6,  ¶21,  232 Wi s.  2d 561,  605 

N. W. 2d 199.   Maj or i t y op. ,  ¶26.   I t s r el i ance on Bol l i g i s a 

c l assi c exampl e of  a cour t  yanki ng a quot at i on out  of  cont ext  t o 

gi ve t he i l l usi on of  adher i ng t o pr ecedent .   

¶50 Bol l i g was deci ded near l y t en year s ago under  a pr i or  

ver si on of  t he s t at ut e and i n a much di f f er ent  cont ext  t han at  

i ssue i n t hi s case.   At  i ssue i n Bol l i g was whet her  a f ai l ur e t o 

i nf or m a def endant  of  hi s r egi st r y r equi r ement s at  t he t i me he 

ent er ed a gui l t y pl ea was a v i ol at i on of  hi s const i t ut i onal  

r i ght s.   Bol l i g,  232 Wi s.  2d 561,  ¶1.   The cour t  hel d t hat  t he 

st at ut e di d not  " evi nce t he i nt ent  t o puni sh sex of f ender s,  but  

r at her  r ef l ect [ ed]  t he i nt ent  t o pr ot ect  t he publ i c and assi st  

l aw enf or cement . "   I d. ,  ¶21.   Thus,  t he r egi st r y r equi r ement  was 

not  a di r ect  consequence of  convi ct i on but  r at her ,  i t  was mer el y 

a " col l at er al  consequence. "   I d. ,  ¶27.   Because t he st at ut e was 

non- puni t i ve,  t he cour t  det er mi ned t hat  a pl ea col l oquy need not  

expl i c i t l y  st at e t he r egi st r y r equi r ement ,  and t he def endant  was 

not  ent i t l ed t o wi t hdr aw hi s pl ea.   I d.    

¶51 The f ocus i n Bol l i g was not  on t he l egi t i mat e 

gover nment al  pur pose of  Wi s.  St at .  § 301. 45 as i t  per t ai ns t o a 

subst ant i ve due pr ocess or  equal  pr ot ect i on anal ysi s.   Rat her ,  

t he Bol l i g cour t ' s  f ocus was on whet her  t he st at ut e qual i f i ed as 

a di r ect  consequence of  convi c t i on f or  pur poses of  a pl ea 
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col l oquy.   At  t he t i me Bol l i g was deci ded,  di ssemi nat i on of  t he 

sex of f ender  r egi st r y was l i mi t ed. 2  Thus,  t he cour t  concl uded 

t hat  t he r egi s t r y was not  " aki n t o t r adi t i onal  shami ng 

puni shment s"  because t he st at ut e " [ di d]  not  al l ow f or  t he 

i ndi scr i mi nat e publ i cat i on of  a sex of f ender ' s v i t al  

i nf or mat i on. "   I d. ,  ¶¶23- 24.   A gener al  expr essi on t hat  t he 

st at ut e i s non- puni t i ve——t he st at ut e i s not  des i gned t o puni sh 

but  r at her  i s desi gned t o " pr ot ect  t he publ i c and hel p l aw 

enf or cement " ——was a suf f i c i ent  st at ement  of  t he l egi s l at i ve 

i nt ent  f or  t he pur poses of  t he i ssue i n t hat  case.    

¶52 However ,  t he anal ysi s i n Bol l i g r egar di ng t he pur pose 

of  t he sex of f ender  r egi st r y l aw i s not  a suf f i c i ent  

ar t i cul at i on of  a l egi t i mat e gover nment al  pur pose under  an equal  

pr ot ect i on or  subst ant i ve due pr ocess r evi ew.   By super i mposi ng 

t he l egi s l at i ve i nt ent  f ound i n Bol l i g ont o a due pr ocess and 

equal  pr ot ect i on chal l enge,  t he cour t  wat er s down i t s 

const i t ut i onal  anal ysi s.   

¶53 The l evel  of  gener al i t y of  t he maj or i t y ' s st at ement  of  

t he l egi t i mat e gover nment al  pur pose makes a mocker y of  t he 

r at i onal  basi s t est  and evi nces t he maj or i t y ' s unwi l l i ngness t o 

conduct  any f or m of  meani ngf ul  j udi c i al  r evi ew.   I t  s i gnal s,  i n 

essence,  t he cour t ' s  r ef usal  t o t est  l egi s l at i on under  t he equal  

pr ot ect i on and subst ant i ve due pr ocess pr ovi s i ons of  t he f eder al  

and st at e const i t ut i ons.   Under  t he maj or i t y ' s appr oach,  t he 

peopl e of  t he st at e l ose " t he t ouchst one of  due pr ocess [ ]  

                                                 
2 Bol l i g was deci ded sever al  mont hs bef or e 1999 Wi s.  Act  89 

cr eat ed Wi s.  St at .  § 301. 46( 5n) ,  r equi r i ng an I nt er net  s i t e 
pr ovi di ng sex of f ender  i nf or mat i on.    
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pr ot ect i on of  t he i ndi v i dual  agai nst  ar bi t r ar y act i on of  

gover nment . "   Wol f f  v.  McDonnel l ,  418 U. S.  539,  558 ( 1974) .  

¶54 The act ual  gover nment al  pur pose advanced by Wi s.  St at .  

§ 301. 45 i s easi l y i dent i f i ed.   I t  may be st at ed si mpl y as 

pr ot ect i ng peopl e——especi al l y chi l dr en——f r om sexual  cr i mes.   

Thi s pur pose i s evi nced by t he t ypes of  of f enses t hat  t r i gger  

t he r egi st r at i on r equi r ement , 3 t he t i t l e of  t he r egi st r y, 4 and 

t he l egi s l at i ve hi st or y of  t he Jacob Wet t er l i ng Act . 5   

                                                 
3 I n addi t i on t o chi l d k i dnappi ng and f al se i mpr i sonment ,  

t he f ol l owi ng of f enses t r i gger  mandat or y r egi st r at i on:  sexual  
expl oi t at i on by t her api st ;  sexual  assaul t  ( f i r st ,  second,  or  
t hi r d degr ee) ;  i ncest ;  sexual  assaul t  of  a chi l d ( f i r st  or  
second degr ee) ;  engagi ng i n r epeat ed act s of  sexual  assaul t  of  
t he same chi l d;  sexual  expl oi t at i on of  a chi l d;  t r af f i ck i ng of  a 
chi l d ( def i ned as t r af f i ck i ng f or  t he pur pose of  commer ci al  sex 
act s or  sexual l y  expl i c i t  per f or mance) ;  causi ng a chi l d t o v i ew 
or  l i s t en t o sexual  act i v i t y;  i ncest  wi t h a chi l d;  chi l d 
ent i cement  f or  t he pur pose of  havi ng sexual  cont act  or  sexual  
i nt er cour se wi t h t he chi l d;  chi l d ent i cement  f or  t he pur pose of  
causi ng t he chi l d t o engage i n pr ost i t ut i on;  chi l d ent i cement  
f or  t he pur pose of  exposi ng a sex or gan t o t he chi l d or  causi ng 
t he chi l d t o expose a sex or gan;  chi l d ent i cement  f or  t he 
pur pose of  r ecor di ng t he chi l d engagi ng i n sexual l y expl i c i t  
conduct ;  use of  a comput er  t o f aci l i t at e a chi l d sex cr i me;  
sol i c i t i ng a chi l d f or  pr ost i t ut i on;  sexual  assaul t  of  a chi l d 
pl aced i n subst i t ut e car e;  sexual  assaul t  of  a chi l d by a school  
st af f  per son or  a per son who wor ks or  vol unt eer s wi t h chi l dr en;  
exposi ng a chi l d t o har mf ul  mat er i al  or  har mf ul  descr i pt i ons or  
nar r at i ons;  possessi on of  chi l d por nogr aphy;  chi l d sex of f ender  
wor ki ng wi t h chi l dr en;  human t r af f i ck i ng i f  t he t r af f i ck i ng i s  
f or  t he pur poses of  a commer ci al  sex act .   Asi de f r om ki dnappi ng 
and f al se i mpr i sonment ,  ever y one of  t he cr i mes t r i gger i ng 
mandat or y r egi st r at i on cont ai ns a sexual  el ement .    



No.   2008AP1011- CR. awb 

 

7 
 

I I  

¶55 I t  may be t hat  t he l egi s l at ur e' s choi ce t o i ncl ude t he 

cr i me of  f al se i mpr i sonment  of  a mi nor  i s r at i onal l y r el at ed t o 

t he l egi t i mat e gover nment al  pur pose of  pr ot ect i ng peopl e,  

especi al l y chi l dr en,  f r om sexual  cr i mes.   The l egi s l at ur e coul d 

have concl uded t hat  f al se i mpr i sonment  of  a chi l d i s of t en a 

pr ecur sor  t o sexual  abuse or  expl oi t at i on of  t hat  chi l d,  and 

                                                                                                                                                             
4 The r egi st r y ' s t i t l e i s consi st ent  wi t h t he publ i c 

expl anat i on of  t he r egi st r y ' s pur pose.   The homepage of  t he sex 
of f ender  r egi st r y websi t e st at es:  " [ Thi s websi t e]  wi l l  [ ]  ser ve 
t o enhance publ i c awar eness about  sexual  v i ol ence i n our  
communi t i es and pr ovi de val uabl e i nf or mat i on about  t he ways i n 
whi ch i ndi v i dual s and communi t i es can pr ot ect  t hemsel ves and 
t hose t hey l ove f r om act s of  sexual  v i ol ence. "   Wi sconsi n Dep' t  
Cor r ect i ons,  Sex Of f ender  Regi st r y,  
ht t p: / / of f ender . doc. st at e. wi . us/ publ i c/ home. j sp ( l ast  v i s i t ed 
Nov.  25,  2009) .   The homepage l i nks t o a page cont ai ni ng not i ces 
and di scl ai mer s,  whi ch c l ai ms:  " Thi s l aw r equi r es r egi st r at i on 
of  i ndi v i dual s  who have been convi ct ed of  cer t ai n sexual  
of f enses. "   Wi sconsi n Dep' t  Cor r ect i ons,  Not i ces & Di scl ai mer s,  
ht t p: / / of f ender . doc. st at e. wi . us/ publ i c/ di scl ai mer . j sp ( l ast  
v i s i t ed Nov.  25,  2009) .  

5 When t he Jacob Wet t er l i ng Act  was i ni t i al l y  i nt r oduced i n 
1992,  t he sponsor  st at ed:  " [ Thi s Act ]  may r equi r e some of  us t o 
choose bet ween t wo i nt er est s.   On one hand,  we must  pr ot ect  
chi l dr en f r om sexual  abuse and expl oi t at i on.   On t he ot her  hand,  
t her e ar e t hose whose pr i or i t y i s i n pr ot ect i ng convi ct ed chi l d 
sex of f ender s f r om t he i nconveni ence of  r egi st er i ng t hei r  
addr esses once a year . "   I n 1993,  t he sponsor  expl ai ned:  " Sexual  
cr i mes agai nst  chi l dr en ar e mor e per vasi ve t han we woul d l i ke t o 
bel i eve.  .  .  .  The t r agedy of  sexual  abuse and mol est at i on of  
chi l dr en i s compounded by t he f act  t hat  chi l d sex of f ender s t end 
t o be ser i al  of f ender s. "   " Under  t he Jacob Wet t er l i ng bi l l ,  a 
r egi st r at i on r equi r ement  woul d be t r i gger ed by t he convi ct i on of  
a sexual  cr i me agai nst  a chi l d. "   

The maj or i t y opi ni on appear s t o agr ee t hat  f al se 
i mpr i sonment  was i ncl uded as an of f ense t r i gger i ng r egi st r at i on 
because of  a pur por t ed l i nk t o sexual  assaul t .   See maj or i t y 
op. ,  ¶¶31- 33.    
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t hat  an i ndi v i dual  who has f al sel y i mpr i soned a chi l d shoul d be 

r equi r ed t o r egi st er  i n or der  t o pr ot ect  ot her  chi l dr en f r om t he 

r i sk of  sexual  cr i mes.   

¶56 Thi s appear s t o be t he concl usi on advanced by t he 

maj or i t y——t hat  t he " nexus"  bet ween f al se i mpr i sonment  of  a chi l d 

and a sexual  cr i me agai nst  t hat  chi l d j ust i f i es t he r egi st r at i on 

r equi r ement .   See maj or i t y op. ,  ¶30.   The maj or i t y st at es:  " [ I ] n 

t he l ar ge maj or i t y of  cases wher e peopl e k i dnap or  unl awf ul l y 

i mpr i son ot her  peopl e' s chi l dr en,  t he chi l dr en ei t her  ar e 

sexual l y assaul t ed or  ar e i n danger  of  sexual  assaul t . "   

Maj or i t y op. ,  ¶36 ( quot i ng Knox,  903 N. E.  2d at  1154)  ( emphasi s 

added) .    

¶57 Her e,  however ,  we need not  deci de whet her  t he st at ut e 

sur vi ves a f aci al  chal l enge because Smi t h makes an as- appl i ed 

chal l enge t o t he const i t ut i onal i t y of  t he st at ut e.   He cont ends 

t hat  as appl i ed t o t he f act s of  hi s under l y i ng f al se 

i mpr i sonment  convi ct i on,  f or c i ng hi m t o r egi st er  i s not  

r at i onal l y r el at ed t o t he gover nment al  pur pose of  pr ot ect i ng t he 

publ i c f r om sexual  cr i mes.   Despi t e r ei t er at i ng t he phr ase " as 

appl i ed t o Smi t h"  count l ess t i mes, 6 t he maj or i t y does not  

under t ake an anal ysi s appr opr i at e t o an as- appl i ed 

const i t ut i onal  chal l enge.  

¶58 A def endant  may chal l enge a st at ut e as bei ng 

unconst i t ut i onal  on i t s f ace or  as appl i ed.   " [ A]  f aci al  

chal l enge r equi r es t he cour t  t o exami ne t he wor ds of  t he st at ut e 

                                                 
6 See maj or i t y op. ,  ¶¶1,  2,  7,  12,  16,  36,  40.  
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on a col d page and wi t hout  r ef er ence t o t he def endant ' s  

conduct . "   Peopl e v.  St uar t ,  797 N. E. 2d 28,  35 ( N. Y.  2003) .    

¶59 By cont r ast ,  " an as- appl i ed chal l enge cal l s on t he 

cour t  t o consi der  whet her  a st at ut e can be const i t ut i onal l y 

appl i ed t o t he def endant  under  t he f act s of  t he case. "   I d.   The 

cour t  must  assess t he mer i t s  of  t he def endant ' s as- appl i ed 

chal l enge by " consi der i ng t he f act s of  hi s case,  not  

hypot het i cal  f act s i n ot her  s i t uat i ons. "   St at e v.  Hamdan,  2003 

WI  113,  ¶43,  264 Wi s.  2d 433,  665 N. W. 2d 785.    

¶60 " I n an as- appl i ed chal l enge,  i f  t he st at ut e i n 

quest i on cannot  be const i t ut i onal l y appl i ed t o t he l i t i gant ,  

t hen she wi l l  pr evai l  wi t hout  havi ng t o show t hat  no set  of  

c i r cumst ances exi st s under  whi ch t he st at ut e coul d be 

const i t ut i onal l y appl i ed t o someone el se. "   Mi chael  C.  Dor f ,  

Faci al  Chal l enges t o St at e and Feder al  St at ut es,  46 St an.  L.  

Rev.  235,  239 ( 1994) ;  see al so St at e v.  Robi nson,  873 So.  2d 

1205 ( Fl a.  2004)  ( hol di ng t hat  as appl i ed t o t he f act s of  t he 

case wher e t he St at e conceded t hat  t he cr i me cont ai ned no sexual  

el ement  and t he ci r cumst ances of  t he cr i me bel i ed any sexual  

mot i ve,  mandat or y sex of f ender  r egi st r at i on v i ol at ed t he 

def endant ' s due pr ocess of  l aw) ;  St at e v.  Smal l ,  833 N. E. 2d 774 

( Ohi o Ct .  App.  2005)  ( hol di ng t hat  as appl i ed t o t he f act s of  

t he def endant ' s convi ct i on f or  k i dnappi ng,  t he r egi st r at i on 

r equi r ement s wer e unconst i t ut i onal ) .    

¶61 Because Smi t h poses an as- appl i ed chal l enge,  t he 

maj or i t y must  t i e t he l egi t i mat e gover nment  pur pose under l y i ng 

t he sex of f ender  r egi st r y t o t he f act s of  Smi t h' s case.   Smi t h 
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cont ends t hat  t her e i s no r at i onal  basi s f or  maki ng hi m r egi st er  

because i t  i s  undi sput ed " t hat  hi s under l y i ng convi ct i on had no 

sexual  el ement  or  mot i vat i on. " 7  Thus,  t he quest i on pr esent ed i s 

whet her  t he r egi st r at i on r equi r ement  i s const i t ut i onal  even 

t hough i t  i s  undi sput ed t hat  Smi t h' s cr i me of  f al se i mpr i sonment  

was not  sexual l y mot i vat ed and i nvol ved no sexual  act  or  

mi sconduct .  

¶62 The maj or i t y ducks t he act ual  quest i on pr esent ed by 

f l i ppi ng i t  on i t s head.   I nst ead,  i t  chooses t o t ackl e a f ar  

easi er  quest i on:  i s  t her e a r at i onal  basi s f or  maki ng Smi t h 

r egi st er  even i f  a pr osecut or  cannot  pr ove t hat  hi s cr i me had a 

sexual  el ement  or  mot i vat i on?  See maj or i t y op. ,  ¶31 

( " r egar dl ess of  whet her  t he St at e can pr ove a sexual  

component " ) ;  i d.  ( " t o r equi r e a second l ayer  of  pr oof  r egar di ng 

t he sexual  nat ur e of  t he cr i me" ) ;  i d. ,  ¶32 ( " r egar dl ess of  

whet her  t her e i s pr oof  t hat  t he cr i me he commi t t ed was sexual " ) ;  

i d.  ( " r egar dl ess of  whet her  pr oof  exi st s as t o t he cr i me' s 

sexual  under pi nni ngs" ) ;  i d. ,  ¶34 ( " r egar dl ess of  whet her  a sex 

cr i me can be pr oven" ) .    

¶63 To answer  t hi s quest i on,  t he maj or i t y addr esses 

hypot het i cal  f act s.   I t  asks:  " I s a per son who f al sel y i mpr i sons 

                                                 
7 Smi t h was or i gi nal l y char ged wi t h par t y t o t he cr i me of  

t aki ng a host age,  cont r ar y t o Wi s.  St at .  §§ 940. 305 and 939. 05.   
A convi ct i on f or  host age t aki ng i s not  a cr i me t hat  t r i gger s 
mandat or y sex of f ender  r egi st r at i on.   Smi t h pl ed down t o f al se 
i mpr i sonment ,  cont r ar y t o Wi s.  St at .  § 940. 30.   I t  i s  c l ear  f r om 
t he sent enci ng t r anscr i pt  t hat  nei t her  t he sent enci ng j udge nor  
t he aut hor  of  t he pr esent ence i nvest i gat i on cont empl at ed t he 
possi bi l i t y  t hat  Smi t h woul d be r equi r ed t o r egi st er  as a sex 
of f ender  under  t he st at ut e.  
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a mi nor  wi t h t he pur pose t o commi t  a sexual  assaul t  l ess 

danger ous t o t he publ i c i f  t he assaul t  i s  t hwar t ed,  t he chi l d 

cannot  be f ound,  or  t he chi l d cannot  communi cat e about  t he 

cr i me?"   Maj or i t y op. ,  ¶32 ( emphasi s added) .   I t  st at es f ur t her :  

" An abduct or ' s i nt ent i ons or  act i ons cannot  al ways be pr oven or  

al l eged,  par t i cul ar l y when a chi l d i s mi ssi ng or  t he body i s 

decomposed. "   I d.  ( emphasi s added) .    

¶64 These hypot het i cal  i nqui r es ar e not  appl i cabl e her e,  

and none of  t he maj or i t y ' s anal ysi s j ust i f i es t he i ncl usi on of  

Smi t h based on t he f act s of  hi s case.   As a r esul t ,  t he maj or i t y 

f ai l s  t o det er mi ne whet her  t he st at ut e i s  ar bi t r ar y or  

i r r at i onal  as appl i ed t o Smi t h and f ai l s t o squar el y addr ess t he 

cl ai m i n t hi s appeal .    

¶65 Cont r ar y t o t he maj or i t y,  I  conc l ude t hat  t her e i s no 

r at i onal  basi s f or  r equi r i ng Smi t h,  who commi t t ed no sexual  

of f ense,  t o r egi st er  as a sex of f ender .   The gover nment  pur pose 

of  pr ot ect i ng t he publ i c——par t i cul ar l y chi l dr en——f r om sexual  

cr i mes i s not  r easonabl y r el at ed t o t he r equi r ement  i mposed by 

l aw t hat  he r egi st er  as a sex of f ender .   To t he cont r ar y,  t he 

gover nment al  pur pose may be under mi ned by r equi r i ng non- sex 

of f ender s t o r egi st er .   When t he r egi st r y i s c l ogged by 

of f ender s who bear  no meani ngf ul  r el at i onshi p t o i t s l egi s l at i ve 
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pur pose,  t he cour t  under mi nes t he l egi s l at i ve pur pose i n 

cr eat i ng t he r egi st r y. 8   

¶66 The maj or i t y hol ds i t s anal ysi s up as " a par adi gm of  

j udi c i al  r est r ai nt . "   Maj or i t y op. ,  ¶17.   To t he cont r ar y,  I  

concl ude t hat  i t  has abdi cat ed i t s r esponsi bi l i t y .   The maj or i t y 

f ai l s  t o pr ovi de meani ngf ul  r evi ew,  t hus depr i v i ng c i t i zens of  

t he t ouchst one of  due pr ocess pr ot ect i on of  t he i ndi v i dual  

agai nst  ar bi t r ar y act i on of  t he gover nment .   By 

mi schar act er i z i ng t he def endant ’ s chal l enge,  i t  bl ur s t he 

di st i nct i on bet ween as- appl i ed and f aci al  chal l enges.   

                                                 
8 A r ecent  news r epor t  i ndi cat es t hat  " [ t ] he sheer  number s 

of  sex of f ender s on t he r egi st r i es i n al l  50 st at es .  .  .  ar e 
over whel mi ng t o l ocal  pol i ce depar t ment s and,  at  t i mes,  t o t he 
publ i c,  who may not  easi l y di st i ngui sh bet ween t hose who must  
r egi st er  because t hey have r epeat edl y r aped chi l dr en and t hose 
convi ct ed of  nonvi ol ent  or  l ess ser i ous cr i mes,  l i ke exposi ng 
t hemsel ves i n publ i c. "   Moni ca Davey,  Case Shows Li mi t s of  Sex 
Of f ender  Al er t  Pr ogr ams,  N. Y.  Ti mes,  Sept .  2,  2009.   The mot her  
of  Jacob Wet t er l i ng,  who has been an act i v i st  agai nst  sexual  
v i ol ence si nce her  son was ki dnapped,  comment ed:  " The t hi ng t hat  
i s har d t o r emember  i s t hat  al l  peopl e on a r egi st r y ar e not  t he 
same,  and we need t o di st i ngui sh bet ween t hem. "   I d.   So much 
t he mor e so f or  James Smi t h,  who was convi ct ed of  a cr i me wher e 
t her e i s no i ndi cat i on of  a sexual  mot i vat i on or  el ement .  
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Ul t i mat el y,  by ducki ng t he act ual  f act s of  t hi s case,  i t  

di mi ni shes t he ef f ect i veness of  t he r egi st r y i n pr ot ect i ng t he 

publ i c——especi al l y chi l dr en——f r om sexual  cr i mes.   Accor di ngl y,  I  

r espect f ul l y di ssent .  

¶67 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   
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