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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om or der s of  t he c i r cui t  cour t  f or  La Cr osse 

Count y,  Mi chael  J.  Mul r oy,  Judge.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case i s bef or e t hi s  cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 61 ( 2005- 06) . 1  The def endant ,  John A.  Wood 

( Wood) ,  i s  commi t t ed t o t he cust ody of  t he Depar t ment  of  Heal t h 

and Fami l y Ser vi ces ( DHFS) ,  af t er  havi ng been f ound not  gui l t y 

of  a cr i me by r eason of  ment al  di sease or  def ect  ( her ei naf t er  

descr i bed as " NGI " ) .   DHFS pl aced hi m at  Mendot a Ment al  Heal t h 

I nst i t ut e ( Mendot a) ,  wher e he has been a pat i ent  s i nce 1999.    

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.  
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¶2 I n Sept ember  2006,  Mendot a f i l ed a mot i on wi t h t he La 

Cr osse Count y Ci r cui t  Cour t  seeki ng an or der  aut hor i z i ng i t  t o 

admi ni st er  psychot r opi c medi cat i on t o Wood wi t hout  hi s consent ,  

pur suant  t o Wi s.  St at .  § 971. 17( 3) ( c) .   The ci r cui t  cour t ,  Judge 

Mi chael  J.  Mul r oy pr esi di ng,  f ound Wood i ncompet ent  t o r ef use 

medi cat i on and i ssued t he r equest ed or der .   Wood f i l ed a mot i on 

f or  r el i ef  f r om t he ci r cui t  cour t  or der .   The ci r cui t  cour t  

deni ed t hat  mot i on.   Wood t hen appeal ed t he deni al  of  t hat  

mot i on and t he or der  compel l i ng medi cat i on t o t he cour t  of  

appeal s,  whi ch cer t i f i ed t he f ol l owi ng quest i ons t o us:   Whet her  

Wi s.  St at .  § 971. 17( 3) ( c) ,  whi ch aut hor i zes t he i nvol unt ar y 

medi cat i on of  commi t t ed per sons who ar e f ound NGI  of  a cr i me and 

who ar e f ound t o be i ncompet ent  t o r ef use t r eat ment  or  

medi cat i on,  v i ol at es due pr ocess i n t wo r espect s:   ( 1)  by 

al l owi ng i nvol unt ar y medi cat i on wi t hout  a f i ndi ng of  

danger ousness and ( 2)  by f ai l i ng t o pr ovi de a mechani sm f or  

per i odi c r evi ew of  t he medi cat i on or der . 2  I n addi t i on t o t he 

const i t ut i onal  quest i ons,  Wood r ai ses sever al  c l ai ms of  

i nef f ect i ve assi st ance of  counsel  based on hi s t r i al  at t or ney' s 

f ai l ur e t o r ai se t he const i t ut i onal  due pr ocess ar gument s,  al ong 

wi t h ot her  al l eged f ai l i ngs.   He asks t hat  t he or der  compel l i ng 

i nvol unt ar y medi cat i on be vacat ed.  

                                                 
2 The cour t  of  appeal s cer t i f i ed——and we accept ed r evi ew of —

—t hi s case based on t he i ssues as Wood r ai sed t hem on appeal .   
Accor di ngl y,  we f ocus our  anal ysi s on t he quest i ons as Wood 
r ai sed t hem t o us and t o t he cour t  of  appeal s.  
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¶3 Af t er  t hi s cour t  accept ed cer t i f i cat i on,  but  bef or e 

or al  ar gument ,  t he St at e f i l ed a mot i on t o suppl ement  t he r ecor d 

wi t h evi dence per t ai ni ng t o an Apr i l  22,  1997,  admi ni st r at i ve 

di r ect i ve ( her ei naf t er  descr i bed as " AD- 11- 97"  or  " t he 

di r ect i ve" ) .   The di r ect i ve set s f or t h t he pr ocedur e f or  Mendot a 

st af f  t o f ol l ow when assessi ng whet her  t o seek an or der  f or  

compel l ed i nvol unt ar y medi cat i on and t r eat ment  and when 

admi ni st er i ng medi cat i on and t r eat ment  pur suant  t o such an 

or der .   We r emanded t hi s case t o suppl ement  t he r ecor d wi t h t hat  

evi dence,  and t he La Cr osse Count y Ci r cui t  Cour t ,  Judge Ramona 

A.  Gonzal ez pr esi di ng,  hel d a hear i ng i n or der  t o suppl ement  t he 

r ecor d i n accor dance wi t h our  r emand or der .   Subsequent  t o t hat  

hear i ng,  Wood submi t t ed a suppl ement al  br i ef  t o t hi s cour t  

ar gui ng t hat ,  t o t he ext ent  t hat  an i nt er nal  pol i cy such as AD-

11- 97 has t he f or ce of  l aw,  i t  l i kewi se i s i nval i d on 

subst ant i ve and pr ocedur al  due pr ocess gr ounds because i t  f ai l s  

t o r equi r e a f i ndi ng of  danger ousness and t o pr ovi de a mechani sm 

f or  per i odi c r evi ew of  t he or der .  

¶4 We ar e sat i sf i ed t hat  Wi s.  St at .  § 971. 17( 3) ( c)  and 

AD- 11- 97 compor t  wi t h t he due pr ocess pr ovi s i ons of  t he 

Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on f or  t wo 

r easons.   Fi r st ,  we concl ude t hat  due pr ocess does not  r equi r e a 

f i ndi ng of  danger ousness t o i ssue an or der  compel l i ng 

i nvol unt ar y medi cat i on of  a per son commi t t ed under  Wi s.  St at .  

ch.  971.   Even i f  due pr ocess r equi r ed such a f i ndi ng,  t her e 

woul d be no vi ol at i on because t he st at ut or y l anguage of  Wi s.  
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St at .  § 971. 17( 3) ( c) ,  al ong wi t h AD- 11- 97,  ef f ect i vel y pr ovi de 

f or  such a f i ndi ng.   Second,  we concl ude t hat  due pr ocess 

r equi r es per i odi c r evi ew of  t he compel l ed i nvol unt ar y medi cat i on 

or der ,  and t hat  Wi s.  St at .  § 971. 17( 3) ( c)  and AD- 11- 97 sat i sf y  

t hat  r equi r ement  as wel l .   Addi t i onal l y,  we ar e sat i sf i ed t hat  

Wood di d not  r ecei ve i nef f ect i ve assi st ance of  counsel .   

Accor di ngl y,  we hol d t hat  Wi s.  St at .  § 971. 17( 3) ( c) ,  al ong wi t h 

AD- 11- 97,  compor t  wi t h subst ant i ve and pr ocedur al  due pr ocess 

f aci al l y and as appl i ed her e.   We al so af f i r m t he ci r cui t  

cour t ' s  or der s compel l i ng i nvol unt ar y medi cat i on and denyi ng 

Wood' s mot i on f or  r el i ef  f r om t he i nvol unt ar y medi cat i on or der .  

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

¶5 Wood,  who i s 55 year s ol d,  has suf f er ed f r om par anoi d 

schi zophr eni a s i nce at  l east  hi s ear l y t went i es.   I n Januar y 

1978,  whi l e del usi onal  f r om hi s ment al  i l l ness,  he beat  hi s 

st epf at her  t o deat h wi t h a br i ck.   He was f ound not  gui l t y by 

r eason of  ment al  di sease or  def ect  ( NGI )  i n r egar d t o t he char ge 

of  second- degr ee homi ci de and was commi t t ed t o t he cust ody of  

t he Depar t ment  of  Heal t h and Soci al  Ser vi ces,  whi ch pl aced hi m 

i n i nst i t ut i onal  car e at  Mendot a f or  13 1/ 2 year s. 3  He was 

                                                 
3 We t ake t hat  descr i pt i on of  Wood' s f i r st  commi t ment  f r om 

t he St at e' s f i r st  br i ef  t o us.   However ,  we not e t hat  t he r ecor d 
does not  i ncl ude t he j udgment  and commi t ment  or der  f r om t he 
pr oceedi ngs r el at ed t o t he mur der  of  Wood' s st epf at her .   The 
onl y i ndi cat i on of  t he out come of  t hat  case i n t hi s r ecor d comes 
f r om psychi at r i c r epor t s det ai l i ng Wood' s medi cal  and cr i mi nal  
hi st or y.   I n t hose r epor t s,  t he exami ner  expl ai ned t hat  Wood was 
f ound NGI  of  second- degr ee homi ci de and " ser ved 13 1/ 2 year s at  
Mendot a. "    
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gr ant ed condi t i onal  r el ease i n 1991 and l i ved i n a super vi sed 

housi ng si t uat i on i n Madi son and t hen i n Fl or i da f or  sever al  

year s.   Dur i ng t hat  t i me,  he i ni t i al l y  r emai ned on hi s 

medi cat i on and hel d a j ob,  but ,  as he l at er  t ol d an exami ner ,  he 

event ual l y st opped wor ki ng and t aper ed of f  hi s medi cat i on.   By 

t he t i me Wood r et ur ned t o Wi sconsi n i n 1998,  hi s ment al  heal t h 

had det er i or at ed si gni f i cant l y.   Accor di ng t o r epor t s f r om 

exami ner s at  Mendot a,  i n Januar y of  t hat  year ,  Wood was ar r est ed 

i n Vi r oqua,  Wi sconsi n f or  di sor der l y conduct  af t er  exhi bi t i ng 

" bi zar r e"  and pot ent i al l y  t hr eat eni ng behavi or .  

¶6 Fol l owi ng t hat  ar r est ,  Wood was admi t t ed t o Fr anci scan 

Skemp Medi cal  Cent er  i n La Cr osse " i n an obvi ous psychot i c 

st at e, "  accor di ng t o t he psychi at r i st  who t r eat ed hi m.   Wi t hi n 

l ess t han a mont h,  he sexual l y assaul t ed a f emal e pat i ent  i n t he 

same f aci l i t y .   I n Januar y 1999,  he was f ound NGI  f or  t hat  

cr i me,  and t he La Cr osse Count y Ci r cui t  Cour t  hel d a commi t ment  

hear i ng pur suant  t o Wi s.  St at .  § 971. 17( 3)  ( 1997- 98) .   The cour t  

concl uded t hat  Wood posed a s i gni f i cant  r i sk of  danger  t o ot her s 

and commi t t ed hi m t o t he cust ody of  DHFS f or  a per i od of  up t o 

160 mont hs——t wo- t hi r ds t he maxi mum sent ence f or  t hat  cr i me 

pur suant  t o Wi s.  St at .  § 971. 17( 1) ( a)  ( 1997- 98) ——or  not  beyond 

                                                                                                                                                             
The par t i es do not  appear  t o di sput e t hat  Wood was i n f act  

commi t t ed under  Wi s.  St at .  ch.  971 t o t he Depar t ment  of  Heal t h 
and Soci al  Ser vi ces ( t he agency equi val ent  t o DHFS at  t he t i me)  
f or  t hat  mur der ,  and t hat  t he agency pl aced hi m i n Mendot a f or  
car e f or  13 1/ 2 year s.   Hence,  absent  evi dence i n t he r ecor d t o 
t he cont r ar y,  we accept  t he par t i es '  char act er i zat i on of  t hose 
event s and pr oceed on t he assumpt i on t hat  Wood was commi t t ed f or  
t hat  mur der .  
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Sept ember  2011.  Wood r emai ns at  Mendot a,  whi ch i s wher e DHFS 

pl aced hi m i n Apr i l  1999.  

¶7 Si nce t he st ar t  of  t hat  second commi t ment  per i od,  Wood 

has f i l ed seven pet i t i ons f or  condi t i onal  r el ease,  none of  whi ch 

t he ci r cui t  cour t  gr ant ed. 4  For  each of  t hose pet i t i ons,  t he 

c i r cui t  cour t  appoi nt ed counsel  and r ecei ved r epor t s f r om soci al  

wor ker s and psychi at r i st s i nvol ved i n Wood' s  t r eat ment  r egar di ng 

Wood' s condi t i on,  pr ogr ess i n t r eat ment ,  and pot ent i al  abi l i t y  

t o f unct i on saf el y out si de of  Mendot a.   The i nf or mat i on 

cont ai ned i n t he r epor t s was consi st ent  i n f our  r espect s.   

Fi r st ,  t he exami ner s bel i eved t hat  Wood was under medi cat ed;  t hey 

i ndi cat ed t hat  he st eadf ast l y r ef used t o i ncr ease dosages 

despi t e st af f  r ecommendat i ons t o do so.   Second,  t he r epor t s 

i ndi cat ed t hat  al t hough Wood' s condi t i on had not  det er i or at ed 

enough t o r equi r e a compel l ed medi cat i on or der ,  hi s per pet ual l y 

under medi cat ed st at e pr event ed hi m f r om bei ng a candi dat e f or  

condi t i onal  r el ease.   Thi r d,  Wood cont i nued t o deny 

r esponsi bi l i t y  f or  hi s past  cr i mes and showed l i t t l e i nsi ght  

i nt o hi s t r eat ment  needs.   Four t h,  t he eval uat or s consi st ent l y  

                                                 
4  The La Cr osse Count y Ci r cui t  Cour t  hel d hear i ngs on t he 

f i r st  f i ve of  t hose pet i t i ons and deni ed each of  t hem on gr ounds 
t hat  Wood woul d pose a r i sk i f  gr ant ed condi t i onal  r el ease.   
Wood vol unt ar i l y  sought  di smi ssal  of  hi s s i xt h pet i t i on,  
concedi ng t hat  he had " r ecei ved t wo negat i ve psychi at r i c r epor t s  
and coul d not  meet  t he r equi s i t e bur den of  pr oof . "   As t o Wood' s 
sevent h pet i t i on,  whi ch he f i l ed i n Sept ember  2005,  t he r ecor d 
cont ai ns a psychi at r i c eval uat i on i n whi ch t he exami ner  opi ned 
t hat  Wood r emai ned a poor  candi dat e f or  condi t i onal  r el ease and 
a soci al  wor ker ' s neut r al  r epor t  on Wood' s  condi t i on and 
pr ogr ess i n t r eat ment ,  but  i t  does not  appear  t hat  t he cour t  
hel d a hear i ng or  i ssued an or der  r el at i ng t o t hat  pet i t i on.  
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opi ned t hat  Wood l acked t he emot i onal  st abi l i t y  necessar y t o be 

successf ul  i f  gr ant ed condi t i onal  r el ease.  

¶8 I n Sept ember  2006,  Dr .  Br ad Smi t h,  t he f or ensi c 

c l i ni cal  di r ect or  at  Mendot a,  pet i t i oned t he ci r cui t  cour t  t o 

i ssue an or der  aut hor i z i ng t he admi ni st r at i on of  medi cat i on and 

t r eat ment  wi t hout  Wood' s consent  pur suant  t o Wi s.  St at .  

§ 971. 17( 3) ( c) .   Dr .  Smi t h c i t ed Wood' s decl i ni ng ment al  st at e,  

t he escal at i on of  hi s sympt oms,  and evi dence t hat  he had st opped 

t aki ng hi s medi cat i on ent i r el y.   Af t er  hol di ng a hear i ng on t he 

pet i t i on,  t he La Cr osse Count y Ci r cui t  Cour t ,  Judge Mi chael  J.  

Mul r oy pr esi di ng,  f ound t hat  t he medi cat i on woul d have 

t her apeut i c val ue and t hat  Wood was not  compet ent  t o r ef use 

t r eat ment  or  medi cat i on.   I t  i ssued an or der  aut hor i z i ng DHFS t o 

admi ni st er  medi cat i on t o Wood wi t hout  hi s consent .   Wood f i l ed a 

mot i on f or  r el i ef , 5 ar gui ng t hat  Wi s.  St at .  § 971. 17( 3) ( c)  i s  

unconst i t ut i onal  and t hat  hi s t r i al  counsel  was i nef f ect i ve f or  

f ai l i ng t o r ai se t hat  ar gument  and f or  ot her  r easons.   The 

ci r cui t  cour t  deni ed t hat  mot i on.   

¶9 Wood appeal ed t o t he cour t  of  appeal s,  whi ch cer t i f i ed 

t he mat t er  t o t hi s cour t .   Af t er  f i l i ng br i ef s wi t h t hi s cour t ,  

t he St at e f i l ed a mot i on t o suppl ement  t he r ecor d wi t h AD- 11- 97,  

whi ch i s an admi ni st r at i ve di r ect i ve mai nt ai ned by DHFS t hat  

set s f or t h t he pr ocedur e f or  st af f  at  Mendot a t o f ol l ow when 

seeki ng an or der  t o compel  medi cat i on and t r eat ment  of  f or ensi c 

NGI  pat i ent s and admi ni st er i ng medi cat i on and t r eat ment  t o t hem 

                                                 
5 Wi s.  St at .  § ( Rul e)  809. 30( 2) .  
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pur suant  t o such an or der . 6  Wood agr eed t hat  AD- 11- 97 was 

ger mane t o t he i ssues pr esent ed.   We r emanded t he mat t er .   The 

La Cr osse Count y Ci r cui t  Cour t ,  Judge Ramona A.  Gonzal ez 

pr esi di ng,  hel d a hear i ng i n May 2009 t o suppl ement  t he r ecor d 

wi t h evi dence r el at ed t o AD- 11- 97. 7   

¶10 At  t hat  hear i ng,  Dr .  Smi t h t est i f i ed t hat  Mendot a 

st af f  f ol l owed t he pr ot ocol  set  f or t h i n AD- 11- 97 bef or e seeki ng 

t he Oct ober  2006 or der  t o i nvol unt ar i l y  medi cat e Wood.   Mendot a 

had est abl i shed a t r eat ment  t eam made up of  a psychi at r i st  ( Dr .  

Smi t h) ,  a psychol ogi st ,  a member  of  t he nur si ng st af f ,  t he 

manager  f or  Wood' s r esi dent i al  uni t ,  and a soci al  wor ker .   Dr .  

Smi t h f ur t her  t est i f i ed t hat  t hat  t eam consi der ed f our  cr i t er i a 

r equi r ed by AD- 11- 97 when i t  det er mi ned t hat  ( 1)  Wood was not  

compet ent  t o r ef use medi cat i on;  ( 2)  an i ncr eased dosage of  

medi cat i on was i n Wood' s medi cal  i nt er est ;  ( 3)  Wood pr esent ed a 

cur r ent  r i sk of  har m t o hi msel f  or  ot her s i f  medi cat i on was not  

admi ni st er ed i nvol unt ar i l y ;  and ( 4)  t her e wer e no al t er nat i ve 

means t o addr ess Wood' s danger ousness.   Dr .  Smi t h al so t est i f i ed 

t hat  Mendot a has not  act ual l y i mpl ement ed t he or der  t o medi cat e 

                                                 
6 The pr ocedur es i n t he di r ect i ve al so appl y  t o f or ensi c 

pat i ent s housed at  Wi nnebago Ment al  Heal t h I nst i t ut e.  

A copy of  t he f ul l  di r ect i ve appear s i n t he appendi x t o t he 
St at e' s f i r st  br i ef  t o us.   See i nf r a not e 10.   We ci t e,  f or  
conveni ence,  t he di r ect i ve when r ef er r i ng t o or  quot i ng r el evant  
por t i ons of  i t .  

7 That  suppl ement al  hear i ng di d not  pr oduce any or der s or  
j udgment s,  and t he par t i es do not  chal l enge any aspect  of  t hat  
pr oceedi ng.  
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Wood i nvol unt ar i l y ,  because Wood consent ed t o t ake an i ncr eased 

or al  dosage of  medi cat i on.   However ,  Dr .  Smi t h expl ai ned t hat  

Wood di d so wi t h t he knowl edge t hat  " t her e was an or der  t o t r eat  

[ usi ng an i nj ect abl e f or m of  a di f f er ent  medi cat i on]  t hat  coul d 

be i nst i t ut ed i f  he di d not  t ake [ t he or al  medi cat i on] . " 8 

I I .  I SSUES PRESENTED 

¶11 Wood r ai ses t wo pr i mar y chal l enges.   Fi r st ,  he ar gues 

t hat  Wi s.  St at .  § 971. 17( 3) ( c)  and AD- 11- 97 ar e unconst i t ut i onal  

because per mi t t i ng i nvol unt ar y medi cat i on wi t hout  f i r st  

r equi r i ng a f i ndi ng of  danger ousness vi ol at es hi s r i ght s t o ( a)  

subst ant i ve due pr ocess and ( b)  pr ocedur al  due pr ocess under  t he 

Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on and 

                                                 
8 Nei t her  par t y ar gues t hat  Wood' s cur r ent  compl i ance wi t h 

t he or al  medi cat i on r egi men r ender s t hi s appeal  moot .   I ndeed,  
t her e i s suppor t  i n case l aw f or  t he par t i es '  appar ent  posi t i on 
t hat  t he case i s  not  moot ,  gi ven t hat  Wood cont i nues t o suf f er  
f r om par anoi d schi zophr eni a,  has shown a pat t er n of  r ef usi ng 
r ecommended t r eat ment ,  and r emai ns i n t he cust ody of  DHFS,  wher e 
he i s st i l l  subj ect  t o t he or der  he chal l enges her e shoul d he no 
l onger  consent  t o vol unt ar i l y  t ake hi s medi cat i on.   See 
Washi ngt on v.  Har per ,  494 U. S.  210,  218- 19 ( 1990)  ( l i ve 
cont r over sy exi st ed even t hough t he st at e had ceased 
admi ni st r at i on of  ant i psychot i c dr ugs t o t he pr i soner  who 
cont i nued t o suf f er  f r om schi zophr eni a,  cont i nued t o r emai n i n 
t he pr i son syst em,  and r emai ned subj ect  t o t he chal l enged 
pol i cy) ;  Vi t ek v.  Jones,  445 U. S.  480,  486- 87 ( 1980)  ( l i ve 
cont r over sy exi st ed wher e,  but  f or  i nj unct i on,  not hi ng cl ear l y 
pr event ed t he chal l enged act i on f r om r ecur r i ng) .   Addi t i onal l y,  
i t  i s  not  c l ear  t hat  Wood' s compl i ance i s t r ul y " vol unt ar y, "  
gi ven t hat  he appear ed t o compl y onl y when f aced wi t h an 
i nvol unt ar y medi cat i on or der .   Mor eover ,  even i f  t hi s case wer e 
moot ,  we woul d decl i ne t o di smi ss on t hat  basi s.   The i ssues 
pr esent ed her e ar e l i kel y t o ar i se agai n and r esol ut i on by t hi s 
cour t  wi l l  hel p avoi d f ut ur e uncer t ai nt y.   St at e v.  Lei t ner ,  
2002 WI  77,  ¶15,  253 Wi s.  2d 449,  646 N. W. 2d 341.  
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Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on.   Second,  he 

ar gues t hat  hi s  t r i al  counsel  was i nef f ect i ve f or  f ai l i ng t o 

r ai se t hose const i t ut i onal  i ssues as wel l  as f or  ot her  al l eged 

f ai l i ngs.  

¶12 We not e her e t hat  Wood cl ai ms t hat  Wi s.  St at .  

§ 971. 17( 3) ( c)  and AD- 11- 97 vi ol at e due pr ocess bot h f aci al l y 

and as appl i ed.   Gi ven t he di st i nct i ons bet ween t hose t wo t ypes 

of  chal l enges,  t hi s i s a sensi bl e poi nt  t o f r ame t he st andar ds 

f or  eval uat i ng a f aci al  and an as- appl i ed chal l enge under  t hese 

ci r cumst ances.  

¶13  A par t y may chal l enge a l aw or  gover nment  act i on as 

bei ng unconst i t ut i onal  on i t s f ace.   Under  such a chal l enge,  t he 

chal l enger  must  show t hat  t he l aw cannot  be enf or ced " under  any 

ci r cumst ances. "   See Ol son v.  Town of  Cot t age Gr ove,  2008 WI  51,  

¶44 n. 9,  309 Wi s.  2d 365,  749 N. W. 2d 211 ( expl ai ni ng di f f er ences 

bet ween f aci al  and as- appl i ed chal l enges) .   I f  a chal l enger  

succeeds i n a f aci al  at t ack on a l aw,  t he l aw i s  voi d " f r om i t s 

begi nni ng t o t he end. "   St at e ex r el .  Comm' r s of  Pub.  Lands v.  

Ander son,  56 Wi s.  2d 666,  672,  203 N. W. 2d 84 ( 1973)  ( Ander son) .   

I n cont r ast ,  i n an as- appl i ed chal l enge,  we assess t he mer i t s of  

t he chal l enge by consi der i ng t he f act s of  t he par t i cul ar  case i n 

f r ont  of  us,  " not  hypot het i cal  f act s i n ot her  s i t uat i ons. "   

St at e v.  Hamdan,  2003 WI  113,  ¶43,  264 Wi s.  2d 433,  665 

N. W. 2d 785.   Under  such a chal l enge,  t he chal l enger  must  show 

t hat  hi s or  her  const i t ut i onal  r i ght s wer e act ual l y v i ol at ed.   

I f  a chal l enger  successf ul l y  shows t hat  such a v i ol at i on 
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occur r ed,  t he oper at i on of  t he l aw i s voi d as t o t he par t y  

asser t i ng t he c l ai m.  See Ander son,  56 Wi s.  2d at  672.  

¶14 Gi ven t hose appr oaches,  Wood gener al l y f r ames t he 

i ssues bef or e us as f ol l ows:   ( 1)  whet her  Wi s.  St at .  

§ 971. 17( 3) ( c)  and AD- 11- 97 ar e f aci al l y i nval i d because t hey 

per mi t  compel l ed medi cat i on of  a per son wi t hout  r equi r i ng a 

f i ndi ng of  danger ousness or  r equi r i ng per i odi c  r evi ew of  t he 

or der  i n v i ol at i on of  hi s subst ant i ve and pr ocedur al  due pr ocess 

pr ot ect i ons and ( 2)  whet her  t he st at ut e and di r ect i ve ar e 

i nval i d as appl i ed t o hi m,  t o t he ext ent  t hat  Mendot a and t he 

ci r cui t  cour t  di d not  make f i ndi ngs of  Wood' s danger ousness 

bef or e aut hor i z i ng Mendot a t o medi cat e hi m wi t hout  hi s consent ,  

and t hat  t her e ar e no adequat e mechani sms i n pl ace f or  per i odi c 

r evi ew of  t he or der .   We assess each of  t hose chal l enges i n 

or der  and t hen addr ess Wood' s i nef f ect i ve assi st ance of  counsel  

c l ai m.   

I I I .  STANDARDS OF REVI EW 

¶15 The const i t ut i onal i t y of  a st at ut e i s a quest i on of  

l aw t hat  we r evi ew de novo.   St at e v.  Hansf or d,  219 Wi s.  2d 226,  

234,  580 N. W. 2d 171 ( 1998) .   Al t hough case l aw does not  appear  

t o addr ess speci f i cal l y t he st andar d of  r evi ew t o be appl i ed t o 

an admi ni st r at i ve di r ect i ve,  we appl y t hat  same de novo st andar d 

t o quest i ons of  whet her  a def endant  has been deni ed due pr ocess.   

See,  e. g. ,  St at e v.  Sor enson,  2002 WI  78,  ¶25,  254 Wi s.  2d 54,  

646 N. W. 2d 354.   Fur t her ,  we r evi ew a st at ut e under  t he 

pr esumpt i on t hat  i t  i s  const i t ut i onal .   Hansf or d,  219 Wi s.  2d at  

234.   Accor di ngl y,  t he par t y r ai s i ng t he const i t ut i onal  c l ai m——
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i n t hi s case,  Wood——must  pr ove t hat  t he chal l enged st at ut e i s 

unconst i t ut i onal  beyond a r easonabl e doubt .   I d.   That  

pr esumpt i on and bur den appl y t o f aci al  as wel l  as t o as- appl i ed 

const i t ut i onal  chal l enges.   See,  e. g. ,  Ri cci t el l i  v .  

Br oekhui zen,  227 Wi s.  2d 100,  119,  595 N. W. 2d 392 ( 1999)  

( st at i ng pr esumpt i on and bur den f or  an as- appl i ed due pr ocess 

chal l enge) ;  Hansf or d,  219 Wi s.  2d at  234 ( st at i ng pr esumpt i on 

and bur den f or  f aci al  due pr ocess chal l enge) .  

¶16 A cl ai m f or  i nef f ect i ve assi st ance of  counsel  i s  a 

mi xed quest i on of  f act  and l aw.   See St at e v.  Doss,  2008 WI  93,  

¶23,  312 Wi s.  2d 570,  754 N. W. 2d 150.   We def er  t o t he c i r cui t  

cour t ' s  f act ual  f i ndi ngs unl ess t hey ar e c l ear l y er r oneous.   See 

i d.   The concl usi ons as t o whet her  an at t or ney' s per f or mance was 

def i c i ent  or  pr ej udi c i al ,  however ,  ar e quest i ons of  l aw t hat  we 

r evi ew i ndependent l y.   I d.  

I V.  DUE PROCESS CHALLENGES 

¶17 An i ndi v i dual ' s subst ant i ve and pr ocedur al  due pr ocess 

r i ght s ar e r oot ed i n t he Four t eent h Amendment  t o t he Uni t ed 

St at es Const i t ut i on,  and Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n 

Const i t ut i on. 9  Kenosha Count y Dep' t  of  Human Ser vs.  v.  Jodi e W. ,  

2006 WI  93,  ¶39 & n. 17,  293 Wi s.  2d 530,  716 N. W. 2d 845.   " The 

r i ght  t o subst ant i ve due pr ocess addr esses ' t he cont ent  of  what  

                                                 
9 The Uni t ed St at es and Wi sconsi n const i t ut i ons gener al l y 

pr ovi de due pr ocess guar ant ees wi t h no subst ant i ve di f f er ences.   
Compar e U. S.  Const .  Amend.  XI V wi t h Wi s.  Const .  Ar t .  I ,  § 1.   
Accor di ngl y,  we do not  di st i ngui sh bet ween t hose const i t ut i onal  
pr ot ect i ons i n t hi s case.   St at e v.  Laxt on,  2002 WI  82,  ¶10 n. 7,  
254 Wi s.  2d 185,  647 N. W. 2d 784.  
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gover nment  may do t o peopl e under  t he gui se of  t he l aw. ' "   Dane 

Count y Dep' t  of  Human Ser vs.  v.  Ponn P. ,  2005 WI  32,  ¶19,  279 

Wi s.  2d 169,  694 N. W. 2d 344 ( quot i ng Regi nal d D.  v.  St at e,  193 

Wi s.  2d 299,  307,  533 N. W. 2d 181 ( 1995) ) .   An i ndi v i dual ' s 

subst ant i ve due pr ocess r i ght s pr ot ect  agai nst  a st at e act i on 

t hat  i s ar bi t r ar y,  wr ong,  or  oppr essi ve,  wi t hout  r egar d f or  

whet her  t he st at e i mpl ement ed f ai r  pr ocedur es when appl y i ng t he 

act i on.   Ponn P. ,  279 Wi s.  2d 169,  ¶19 ( c i t i ng Monr oe Count y 

Dep' t  of  Human Ser vs.  v.  Kel l i  B. ,  2004 WI  48,  ¶19,  271 

Wi s.  2d 51,  678 N. W. 2d 831) .   I n cont r ast ,  t he quest i on of  

f ai r ness i s addr essed as a mat t er  of  pr ocedur al  due pr ocess.   I n 

ot her  wor ds,  even i f  a chal l enge t hat  a gover nment  act i on 

depr i ves " ' a per son of  l i f e,  l i ber t y,  or  pr oper t y sur vi ves 

subst ant i ve due pr ocess scr ut i ny,  i t  must  st i l l  be i mpl ement ed 

i n a f ai r  manner . ' "   St at e v.  Laxt on,  2002 WI  82,  ¶10 n. 8,  254 

Wi s.  2d 185,  647 N. W. 2d 784 ( quot i ng Uni t ed St at es v.  Sal er no,  

481 U. S.  739,  746 ( 1987) ) .   We begi n wi t h Wood' s  chal l enge under  

subst ant i ve due pr ocess pr i nci pl es.  

A.  Subst ant i ve Due Pr ocess Requi r ement s 

¶18 A cour t ' s  t ask i n a chal l enge based on subst ant i ve due 

pr ocess " i nvol ves a def i ni t i on of  t h[ e]  pr ot ect ed const i t ut i onal  

i nt er est ,  as wel l  as i dent i f i cat i on of  t he condi t i ons under  

whi ch compet i ng st at e i nt er est s mi ght  out wei gh i t . "   Washi ngt on 

v.  Har per ,  494 U. S.  210,  220 ( 1990)  ( i nt er nal  quot at i on mar ks 

and ci t i ng r ef er ence omi t t ed) .   The pr eci se cont ext  pr esent ed 

her e——t he const i t ut i onal i t y of  a st at ut e aut hor i z i ng an or der  t o 

compel  medi cat i on of  a per son commi t t ed pur suant  t o ch.  971——i s 
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one of  f i r st  i mpr essi on f or  Wi sconsi n st at e cour t s.   Wood ur ges 

us t o f i nd per suasi ve gui dance i n Eni s v.  Depar t ment  of  Heal t h 

and Soci al  Ser vi ces,  962 F.  Supp.  1192,  1202- 03 ( W. D.  Wi s.  

1996) ,  i n whi ch t he f eder al  di st r i ct  cour t  hel d t hat  Wi s.  St at .  

§ 971. 17( 3) ( c)  was unconst i t ut i onal .   As an i ni t i al  mat t er ,  

f eder al  di st r i ct  cour t  cases ar e not  bi ndi ng aut hor i t y on t hi s 

cour t .   See St at e v.  Mecht el ,  176 Wi s.  2d 87,  94- 95,  499 

N. W. 2d 662 ( 1993) .   Mor eover ,  i n our  v i ew,  Eni s i s not  

per suasi ve.   Al t hough we agr ee wi t h aspect s of  t hat  cour t ' s  

anal ysi s,  we decl i ne t o adopt  much of  i t s  r easoni ng or  i t s 

bot t om l i ne,  f or  t he r easons expl ai ned her ei n.   Rat her ,  we l ook 

t o sever al  of  t he Uni t ed St at es Supr eme Cour t ' s  cases assessi ng 

or der s t o compel  medi cat i on i n ot her  cont ext s.  

¶19 I n Washi ngt on v.  Har per ,  Har per ,  a ment al l y i l l  

pr i soner ,  chal l enged t he const i t ut i onal i t y on due pr ocess 

gr ounds of  a Washi ngt on st at e pr i son pol i cy t hat  aut hor i zed an 

or der  t o compel  medi cat i on of  i ncompet ent  ment al l y i l l  

pr i soner s,  i f  t he st at e est abl i shed " by a medi cal  f i ndi ng,  t hat  

a ment al  di sor der  exi st s [ t hat ]  i s  l i kel y t o cause har m i f  not  

t r eat ed"  and t hat  t he medi cat i on sought  was " i n t he pr i soner ' s 

medi cal  i nt er est s. "   494 U. S.  at  222.  

¶20 The Uni t ed St at es Supr eme Cour t  f i r st  def i ned Har per ' s 

subst ant i ve r i ght ,  f i ndi ng t hat  he had a " s i gni f i cant "  l i ber t y 

i nt er est  i n r ef usi ng t he admi ni st r at i on of  ant i psychot i c dr ugs.   

I d.  at  221.   That  r i ght ,  however ,  was t emper ed by ot her  

i nt er est s,  i ncl udi ng hi s medi cal  needs and t he l egi t i mat e needs 

of  t he i nst i t ut i on i n mai nt ai ni ng secur i t y and saf et y wi t hi n i t s 
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pr i sons.   I n l i ght  of  t hose i nt er est s,  t he cour t  hel d t hat  t he 

pol i cy 

i s a r at i onal  means of  f ur t her i ng t he St at e' s 
l egi t i mat e obj ect i ves.   I t s excl usi ve appl i cat i on i s 
t o i nmat es who ar e ment al l y i l l  and who,  as a r esul t  
of  t hei r  i l l ness,  ar e gr avel y di sabl ed or  r epr esent  a 
s i gni f i cant  danger  t o t hemsel ves or  ot her s.   The dr ugs 
may be admi ni st er ed f or  no pur pose ot her  t han 
t r eat ment ,  and onl y under  t he di r ect i on of  a l i censed 
psychi at r i st .   Ther e i s consi der abl e debat e over  t he 
pot ent i al  s i de ef f ect s of  ant i psychot i c medi cat i ons,  
but  t her e i s l i t t l e di sput e i n t he psychi at r i c  
pr of essi on t hat  pr oper  use of  t he dr ugs i s one of  t he 
most  ef f ect i ve means of  t r eat i ng and cont r ol l i ng a 
ment al  i l l ness l i kel y t o cause vi ol ent  behavi or .  

I d.  at  226.  

¶21 Two year s l at er ,  t he Uni t ed St at es Supr eme Cour t  i n 

Ri ggi ns v.  Nevada,  504 U. S.  127 ( 1992) ,  addr essed t he 

const i t ut i onal i t y of  an or der  compel l i ng medi cat i on t o a per son 

det ai ned f or  t r i al .   I n t hat  case,  t he det ai nee,  Ri ggi ns,  was 

char ged wi t h mur der  and r obber y and was subj ect  t o an or der  t o 

compel  medi cat i on dur i ng t he t r i al .   I d.  at  129- 30.   Ri ggi ns 

sought  t o suspend t he or der  dur i ng hi s t r i al ,  wher e 

admi ni st r at i on of  t he dr ug was not  necessar y t o r ender  hi m 

compet ent  t o st and t r i al  and wher e he sought  t o show t he j ur y 

hi s demeanor  and " t r ue ment al  st at e. "   I d.  at  130.   The di st r i ct  

cour t  deni ed t hat  mot i on.   At  t r i al ,  Ri ggi ns pr esent ed an 

i nsani t y def ense,  but  t he j ur y f ound hi m gui l t y and set  hi s 

sent ence at  deat h.   I d.  at  131.    

¶22 The Cour t  i n Ri ggi ns ext ended t he appl i cat i on of  t he 

hol di ng i n Har per  t o pr et r i al  det ai nees,  concl udi ng t hat  t he 

st at e cannot  compel  admi ni st r at i on of  ant i psychot i c medi cat i on 
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t o such per sons absent  a f i ndi ng of  t he st at e' s over r i di ng 

j ust i f i cat i on t o admi ni st er  t he dr ugs and a det er mi nat i on of  

medi cal  appr opr i at eness.   Because t he st at e di d not  demonst r at e 

such an over r i di ng j ust i f i cat i on,  t he Cour t  r ever sed t he 

def endant ' s convi ct i on.   I d.  at  135.   However ,  t he Cour t  

i ndi cat ed t hat ,  gi ven t he " uni que ci r cumst ances of  penal  

conf i nement , "  i d.  at  134,  one way t hat  a st at e coul d demonst r at e 

an over r i di ng j ust i f i cat i on was i f  i t  pr oved t hat  t he t r eat ment  

was medi cal l y appr opr i at e and,  i n l i ght  of  l ess i nt r usi ve 

al t er nat i ves,  t hat  i t  was necessar y f or  t he det ai nee' s or  

ot her s '  saf et y,  i d.  at  135.  

¶23 The f eder al  di st r i ct  cour t  i n Eni s l ar gel y r el i ed on 

Har per  and Ri ggi ns i n r eachi ng i t s concl usi on t hat  Wi s.  St at .  

§ 971. 17( 3) ( c)  was unconst i t ut i onal .   I n t hat  case,  Eni s,  who 

was ment al l y i l l ,  had been f ound NGI  and was subsequent l y 

det er mi ned t o be i ncompet ent  t o r ef use medi cat i on under  

§ 971. 17( 3) ( c) .   He br ought  sui t  under  42 U. S. C.  § 1983 and 

moved f or  summar y j udgment  on hi s c l ai m f or  i nj unct i ve and 

decl ar at or y r el i ef .   The di st r i ct  cour t  gr ant ed Eni s ' s mot i on,  

concl udi ng t hat  a f i ndi ng of  " pr esent  danger ousness and pr esent  

need f or  medi cat i on [ t o]  j ust i f y t he s i gni f i cant  i nt r usi on 

r epr esent ed by t he f or ced admi ni st r at i on of  psychot r opi c 

medi cat i on"  i s r equi r ed under  a st at ut or y scheme pr ovi di ng f or  

t he f or ced medi cat i on of  commi t t ed i ndi v i dual s based on a 

f i ndi ng of  NGI .   Eni s,  962 F.  Supp.  at  1199.   The di st r i ct  cour t  

hel d t hat  Wi s.  St at .  § 971. 17( 3) ( c)  was unconst i t ut i onal  t o t he 
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ext ent  t hat  i t  di d not  r equi r e a f i ndi ng of  t he per son' s pr esent  

danger ousness or  t hat  no such f i ndi ng was made as t o Eni s.   I d.  

¶24 Thi r t een year s af t er  t he Supr eme Cour t  deci ded Har per ,  

el even year s af t er  i t  deci ded Ri ggi ns,  and seven year s af t er  t he 

di st r i ct  cour t  i ssued Eni s,  t he Uni t ed St at es Supr eme Cour t  

agai n addr essed r equi r ement s f or  compel l ed medi cat i on or der s i n 

Sel l  v.  Uni t ed St at es,  539 U. S.  166 ( 2003) .   At  i ssue i n Sel l  

was t he const i t ut i onal i t y of  a l aw per mi t t i ng a cour t  t o or der  

f or c i bl e ant i psychot i c medi cat i on t o a def endant  i n or der  t o 

r est or e hi m t o compet ency t o st and t r i al  f or  a nonvi ol ent  cr i me.   

I n t hat  case,  t he Cour t  det er mi ned t hat  Har per  and Ri ggi ns st ood 

f or  t he st andar d t hat  a cour t  coul d or der  a ment al l y i l l  

def endant  t o be medi cat ed wi t hout  hi s or  her  consent  i f  ( 1)  t he 

t r eat ment  was medi cal l y appr opr i at e,  ( 2)  t he t r eat ment  was 

subst ant i al l y  unl i kel y t o have s i de ef f ect s t hat  coul d under mi ne 

t he f ai r ness of  t r i al ,  and ( 3)  l ess i nt r usi ve al t er nat i ves had 

been consi der ed.   Sel l ,  539 U. S.  at  179.   I n ot her  wor ds,  a 

f i ndi ng of  danger ousness was j ust  one way t o suppor t  a f or ced 

medi cat i on or der ;  however ,  i t  was not  a r equi r ed el ement  of  an 

i nvol unt ar y medi cat i on st at ut or y scheme i n al l  cont ext s.    

¶25 To summar i ze,  Har per ,  Ri ggi ns,  and Sel l  compel  t he 

f ol l owi ng concl usi ons.   Fi r st ,  a per son compet ent  t o make 

medi cal  deci s i ons has a " s i gni f i cant "  l i ber t y i nt er est  i n 

avoi di ng f or ced medi cat i on of  psychot r opi c dr ugs.   See Har per ,  

494 U. S.  at  221.   Second,  i n l i ght  of  t hat  i nt er est ,  t he st at e 

may not  or der  t he admi ni st r at i on of  psychot r opi c dr ugs t o a 

ment al l y i l l  i ndi v i dual  unl ess i t  demonst r at es an over r i di ng 
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j ust i f i cat i on t o admi ni st er  t he dr ugs and a det er mi nat i on of  

medi cal  appr opr i at eness.   See Ri ggi ns,  504 U. S.  at  135.   The 

i ncur si ons t hat  subst ant i ve due pr ocess per mi t s l ar gel y depend 

on what  t he st at e' s over r i di ng i nt er est  ent ai l s.   For  exampl e,  

i n t he cont ext  of  a ment al l y i l l  i nmat e or  det ai nee i n a j ai l  or  

pr i son,  wher e t he saf et y and secur i t y of  t he i nst i t ut i on i s t he 

st at e' s i nt er est ,  one way t he st at e can est abl i sh an over r i di ng 

j ust i f i cat i on addr essi ng t hat  i nt er est  i s  t o demonst r at e t hat  

t he per son i s danger ous t o sel f  or  ot her s and,  consi der i ng l ess 

i nt r usi ve al t er nat i ves,  t hat  medi cat i on i s i n t he per son' s 

medi cal  i nt er est .   See Ri ggi ns,  504 U. S.  at  134- 35;  Har per ,  494 

U. S.  at  225- 26.   I n ot her  cont ext s,  however ,  such as when t he 

st at e seeks t o admi ni st er  medi cat i on t o r ender  a nonvi ol ent  

det ai nee compet ent  t o st and t r i al ,  danger ousness need not  be 

demonst r at ed;  r at her ,  a f i ndi ng t hat  t he admi ni s t r at i on of  dr ugs 

wi l l  af f ect  t he def endant ' s r i ght s t o a f ai r  t r i al  i s  

suf f i c i ent .   See Sel l ,  539 U. S.  at  180- 81.  

¶26 Her e,  Wood ar gues t hat  Wi s.  St at .  § 971. 17( 3) ( c)  

v i ol at es due pr ocess f aci al l y and as appl i ed.   He asser t s t hat ,  

as t he cour t  of  appeal s not ed i n i t s cer t i f i cat i on opi ni on,  t he 

st at e has not  f ul l y  ar t i cul at ed what  i t s over r i di ng i nt er est  i s  

i n medi cat i ng a commi t t ed per son who has been f ound NGI  of  a 

cr i me.   He acknowl edges t hat  t he St at e has an i nt er est  i n 

mai nt ai ni ng saf et y i n an i nst i t ut i onal  cont ext  such as Mendot a,  

but  ar gues t hat  t o i nvoke t hat  i nt er est ,  t he St at e woul d f i r st  

need t o demonst r at e t he per son' s pr esent  danger ousness wi t hi n 

t he f aci l i t y ,  a f i ndi ng t hat  t he st at ut e does not  r equi r e and 
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t hat  t he c i r cui t  cour t  di d not  expr essl y make i n t hi s i nst ance.   

He f ur t her  ar gues t hat  an i nst i t ut i on such as Mendot a i s 

equi pped t o deal  wi t h pat i ent s who woul d be a danger  beyond i t s 

conf i nes.   Because of  t hat ,  Wood ar gues t hat  t he St at e needs t o 

show t hat  a pat i ent  i s  danger ous i n t he cont ext  of  t he 

i nst i t ut i on.  

¶27 The St at e r esponds t hat  i t  has at  l east  t wo over r i di ng 

i nt er est s i n medi cat i ng an i ndi vi dual  adj udged NGI  f or  a v i ol ent  

cr i me.   Fi r st ,  t he St at e has a pr ospect i ve i nt er est  i n 

pr ot ect i ng soci et y,  i nasmuch as i ndi v i dual s adj udged NGI  ar e 

commi t t ed pr eci sel y because t hei r  ment al  i l l ness caused t hem t o 

engage i n cr i mi nal  behavi or .   Gi ven t hat  pr emi se,  t he St at e 

ar gues t hat  i t s  i nt er est  i s  t o t r eat  t hat  per son i n a manner  

t hat  pr epar es hi m or  her  f or  a saf e r et ur n t o soci et y.   Second,  

t he St at e ar gues t hat  i t  has an i nt er est  i n mai nt ai ni ng t he 

saf et y and f unct i onal i t y of  t he i nst i t ut i onal  envi r onment ,  whi ch 

i t  cannot  and shoul d not  be f or ced t o addr ess sol el y by 

equi ppi ng t he i nst i t ut i ons t o deal  wi t h peopl e who behave 

unpr edi ct abl y and danger ousl y.    

¶28 Gi ven t hose j ust i f i cat i ons,  t he St at e f ur t her  ar gues 

t hat  i n cases i nvol v i ng a per son commi t t ed af t er  bei ng f ound 

NGI ,  a f i ndi ng of  danger ousness i s not  necessar y because t he 

j udgment  of  NGI  and deci s i on t o i nst i t ut i onal i ze t hat  i ndi v i dual  

demonst r at es t hat  t he per son suf f er s f r om a ment al  i l l ness t hat ,  

i f  l ef t  unt r eat ed,  causes hi m or  her  t o be danger ous.   See Wi s.  

St at .  § 971. 15( 1) ( d)  ( no cul pabi l i t y  f or  cr i mi nal  conduct  wher e 

a ment al  di sease causes t he per son t o l ack " subst ant i al  capaci t y 
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ei t her  t o appr eci at e t he wr ongf ul ness of  hi s or  her  conduct  or  

conf or m hi s or  her  conduct  t o t he r equi r ement s of  l aw" ) ;  

§ 971. 17( 3) ( a)  ( " The cour t  shal l  or der  i nst i t ut i onal  car e i f  i t  

f i nds by c l ear  and convi nci ng evi dence t hat  condi t i onal  r el ease 

of  t he per son woul d pose a s i gni f i cant  r i sk of  bodi l y har m t o 

hi msel f  or  her sel f  or  t o ot her s or  of  ser i ous pr oper t y 

damage. " ) .   Fur t her ,  i t  ar gues t hat  even i f  a f i ndi ng of  

danger ousness i s r equi r ed,  t he r ecor d her e i s suf f i c i ent  t o 

suppor t  such a f i ndi ng i n t hi s case based on Wood' s past  cr i mes 

and consi st ent  unsui t abi l i t y  f or  condi t i onal  r el ease.  

1.  Faci al  Chal l enge t o Wi s.  St at .  § 971. 17( 3) ( c)  on Subst ant i ve 

Due Pr ocess Gr ounds 

¶29 Bef or e we addr ess t he par t i es '  ar gument s,  a br i ef  

over vi ew of  Wi sconsi n' s i nvol unt ar y medi cat i on and t r eat ment  

st at ut es i s hel pf ul  t o ai d t he di scussi on.   Ther e ar e sever al  

cont ext s i n whi ch a cour t  may or der  t he i nvol unt ar y medi cat i on 

of  a commi t t ed per son i n Wi sconsi n.   For  exampl e,  Wi s.  St at .  

§ 51. 20 gover ns t he i nvol unt ar y medi cat i on and t r eat ment  of  

c i v i l l y  commi t t ed i ndi v i dual s as wel l  as cr i mi nal  commi t ment s.   

See al so Wi s.  St at .  § 51. 37.   Wi s.  St at .  § 971. 14( 3) ( dm)  

pr ovi des f or  t he i nvol unt ar y medi cat i on of  def endant s wher e 

t her e i s a quest i on of  compet ency t o st and t r i al .   Wi s.  St at .  

§ 971. 17( 3) ( c) ,  t he pr ovi s i on at  i ssue her e,  speci f i cal l y 

appl i es t o t he i nvol unt ar y medi cat i on of  per sons commi t t ed af t er  

bei ng adj udged NGI  f or  a cr i me.   We br i ef l y consi der  t hat  

pr ocess.  
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¶30 A def endant  char ged wi t h a cr i mi nal  of f ense may pl ead 

NGI .   Wi s.  St at .  § 971. 06( 1) ( d) .   I f  t he def endant  i s so f ound,  

t he cour t  ent er s  a j udgment  of  NGI  and i ssues a commi t ment  or der  

under  § 971. 17.   I n t he or der ,  t he cour t  commi t s t he def endant  

t o t he cust ody of  DHFS and speci f i es t hat  he or  she i s t o be 

pl aced i n an i nst i t ut i on i f  t he cour t  " f i nds by c l ear  and 

convi nci ng evi dence t hat  condi t i onal  r el ease of  t he per son woul d 

pose a s i gni f i cant  r i sk of  bodi l y har m t o hi msel f  or  her sel f  or  

t o ot her s or  of  ser i ous pr oper t y damage. "   Wi s.  St at .  

§§ 971. 165( 2) ,  971. 17( 3) ( a) .   I n maki ng t hat  det er mi nat i on,  t he 

cour t  may consi der ,  among ot her  t hi ngs,   

t he nat ur e and ci r cumst ances of  t he cr i me,  t he 
per son' s ment al  hi st or y and pr esent  ment al  condi t i on,  
wher e t he per son wi l l  l i ve,  how t he per son wi l l  
suppor t  hi msel f  or  her sel f ,  what  ar r angement s ar e 
avai l abl e t o ensur e t hat  t he per son has access t o and 
wi l l  t ake necessar y medi cat i on,  and what  ar r angement s 
ar e possi bl e f or  t r eat ment  beyond medi cat i on.    

Wi s.  St at .  § 971. 17( 3) ( a) .   I f  t he cour t  does not  make such a 

f i ndi ng of  " a s i gni f i cant  r i sk , "  i t  must  or der  condi t i onal  

r el ease.   I d.   

¶31 Af t er  t he per son has been commi t t ed t o an i nst i t ut i on,  

i t  somet i mes becomes necessar y t o make a deci s i on about  f or c i bl y 

medi cat i ng hi m or  her .   I f  t he st at e pr oves by c l ear  and 

convi nci ng evi dence t hat  t he commi t t ed per son i s not  compet ent  

t o r ef use medi cat i on,  t he cour t  may i ssue an or der  per mi t t i ng 

t he i nst i t ut i on t o admi ni st er  medi cat i on and t r eat ment  wi t hout  

t he per son' s consent .   Wi s.  St at .  § 971. 16( 3)  set s f or t h t he 
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c i r cumst ances under  whi ch t he i nst i t ut i on may obt ai n such an 

or der   

i f ,  because of  ment al  i l l ness,  devel opment al  
di sabi l i t y ,  al cohol i sm or  dr ug dependence,  and af t er  
t he advant ages and di sadvant ages of  and al t er nat i ves 
t o accept i ng t he par t i cul ar  medi cat i on or  t r eat ment  
have been expl ai ned t o t he def endant ,  one of  t he 
f ol l owi ng i s t r ue:    

( a)  The def endant  i s i ncapabl e of  expr essi ng an 
under st andi ng of  t he advant ages and di sadvant ages of  
accept i ng medi cat i on or  t r eat ment  and t he 
al t er nat i ves.   

( b)  The def endant  i s subst ant i al l y  i ncapabl e of  
appl y i ng an under st andi ng of  t he advant ages,  
di sadvant ages and al t er nat i ves t o hi s or  her  ment al  
i l l ness,  devel opment al  di sabi l i t y ,  al cohol i sm or  dr ug 
dependence i n or der  t o make an i nf or med choi ce as t o 
whet her  t o accept  or  r ef use medi cat i on or  t r eat ment .    

¶32 Wi t h t hat  st at ut or y cont ext  i n mi nd,  we addr ess t he 

par t i es '  ar gument s.   Gi ven t he case l aw,  we agr ee wi t h t he 

par t i es t hat  t he scope of  subst ant i ve due pr ocess pr ot ect i ons 

r equi r ed depends upon what  t he St at e' s over r i di ng i nt er est  i s  i n 

admi ni st er i ng psychot r opi c medi cat i ons t o a pat i ent  agai nst  hi s  

or  her  wi l l .   As an i ni t i al  mat t er ,  i t  appear s t hat  t he par t i es 

agr ee t hat  t he St at e has an i nt er est  i n mai nt ai ni ng saf et y,  

secur i t y,  and f unct i onal i t y wi t hi n t he i nst i t ut i on.   I ndeed,  

t hat  i nt er est  i s  wel l - est abl i shed.   See Ri ggi ns,  504 U. S.  at  

135;  Har per ,  494 U. S.  at  225- 26.   We agr ee wi t h t he St at e,  

however ,  t hat  i t  has at  l east  one ot her  i nt er est  i n medi cat i ng 

NGI  i ndi v i dual s.   Based on t he oper at i on of  t he st at ut or y 

scheme,  adj udgi ng an i ndi v i dual  NGI  has t he ef f ect  of  hol di ng 

t hat ,  because of  ment al  i l l ness,  t he i ndi v i dual  commi t s cr i mes 
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f or  whi ch he or  she l acks " subst ant i al  capaci t y ei t her  t o 

appr eci at e t he wr ongf ul ness of  hi s or  her  conduct  or  conf or m hi s 

or  her  conduct  t o t he r equi r ement s of  l aw. "   Wi s.  St at .  

§ 971. 15( 1) .   I n t hat  way,  i nst i t ut i ons hol di ng i ndi v i dual s 

adj udged NGI  have a somewhat  di f f er ent  i nt er est  t han a pr i son 

woul d.   I n an i nst i t ut i on such as Mendot a,  t hat  i nt er est  i s  i n 

t r eat i ng t he under l y i ng ment al  i l l ness i n or der  t o pr event  mor e 

cr i mi nal  behavi or  and pr epar e t he i ndi v i dual  f or  condi t i onal  

r el ease and f or  event ual  r el ease f r om t he commi t ment .   

¶33 I n l i ght  of  t hat  over r i di ng i nt er est  and t he nat ur e of  

or i gi nal  pr oceedi ngs i n whi ch a def endant  i s adj udged NGI ,  we do 

not  bel i eve t hat  a f i ndi ng of  pr esent  danger ousness i s r equi r ed 

when consi der i ng whet her  t o i ssue an or der  t o f or c i bl y medi cat e 

such an i ndi v i dual .   See Sel l ,  539 U. S.  at  181- 82 ( a f i ndi ng of  

danger ousness i s not  r equi r ed wher e t he r el evant  st at e i nt er est  

i s  unr el at ed t o i nst i t ut i onal  saf et y and secur i t y) .   The expr ess 

f i ndi ngs r equi r ed i n Wi s.  St at .  § 971. 17( 3) ( c)  and ar t i cul at ed 

i n § 971. 16( 3)  ar e t hat  t he per son cannot  expr ess an 

under st andi ng of  t he advant ages,  di sadvant ages,  and al t er nat i ves 

t o medi cat i on or  t r eat ment  or  t hat  he or  she has such an 

under st andi ng but  cannot  appl y i t  t o hi s or  her  ment al  i l l ness 

i n or der  t o make an i nf or med choi ce.   We ar e sat i sf i ed t hat  

t hose f i ndi ngs st r i ke t he appr opr i at e bal ance bet ween t he 

St at e' s over r i di ng i nt er est  i n medi cat i ng a f or ensi c NGI  pat i ent  

and t hat  pat i ent ' s i nt er est  i n havi ng t he abi l i t y  t o r ef use 

medi cat i on or  t r eat ment .  
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¶34 Even i f  we wer e t o concl ude t hat  t he St at e' s i nt er est  

i n pr epar i ng NGI  pat i ent s f or  condi t i onal  r el ease was not  

accept abl e,  t her e r emai ns i t s over r i di ng i nt er est  i n t he saf et y 

and secur i t y of  t he i nst i t ut i on.   Assumi ng,  based on Har per ,  

t hat  t hat  i nt er est  r equi r es a f i ndi ng of  pr esent  danger ousness,  

we ar e sat i sf i ed t hat  Wi s.  St at .  § 971. 17( 3) ,  at  a mi ni mum,  

i mpl i c i t l y  pr ovi des f or  such a f i ndi ng.   We r each t hat  

concl usi on based on t he l anguage of  § 971. 17( 3) ( a)  t hat  i ncl udes 

r equi r ement s f or  a det er mi nat i on of  danger ousness at  t he t i me of  

commi t ment ,  t he l anguage of  § 971. 17( 3) ( c)  r equi r i ng a doct or ' s  

exami nat i on and r epor t  when an i nst i t ut i on seeks an or der  t o 

medi cat e t he pat i ent  i nvol unt ar i l y ,  and t he l anguage of  

§ 971. 17( 4) ( d)  set t i ng f or t h r equi r ement s f or  per i odi c r evi ews,  

whi ch i ncl ude a danger ousness det er mi nat i on.   Those expr ess 

r equi r ement s,  t aken t oget her ,  pr ovi de f or  at  l east  an i mpl i c i t  

f i ndi ng of  danger ousness t hat  ser ves as a basi s f or  a cour t  

consi der i ng whet her  t o i ssue an or der  t o medi cat e.  

¶35 The st at ut or y l anguage of  Wi s.  St at .  § 971. 17( 3) ( a)  

r equi r es a f i ndi ng t hat  i s  t he equi val ent  of  one of  

danger ousness at  t i me of  commi t ment .   As we not ed pr evi ousl y,  

t hat  st at ut e pr ovi des:    

The cour t  shal l  or der  i nst i t ut i onal  car e i f  i t  f i nds 
by c l ear  and convi nci ng evi dence t hat  condi t i onal  
r el ease of  t he per son woul d pose a s i gni f i cant  r i sk of  
bodi l y har m t o hi msel f  or  her sel f  or  t o ot her s or  of  
ser i ous pr oper t y damage.    

Wi s.  St at .  § 971. 17( 3) ( a) .   I n ot her  wor ds,  a per son f ound NGI  

wi l l  be pl aced i n i nst i t ut i onal  car e i n t he f i r st  pl ace onl y i f  
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t he cour t  f i nds c l ear  and convi nci ng evi dence of  " a s i gni f i cant  

r i sk, "  whi ch appear s t o be t he equi val ent  of  danger ousness.    

 ¶36 Addi t i onal l y,  i f  t he i nst i t ut i on f i l es a mot i on 

seeki ng an or der  t o compel  medi cat i on,  t he s t at ut e f ur t her  

r equi r es a l i censed physi c i an t o exami ne t he i ndi v i dual  and t o 

i ssue a wr i t t en r epor t  i ndi cat i ng t hat  t he per son " needs 

medi cat i on or  t r eat ment  and t hat  t he per son i s not  compet ent  t o 

r ef use medi cat i on or  t r eat ment . "   Wi s.  St at .  § 971. 17( 3) ( c) .   We 

ar e sat i sf i ed t hat  such an assessment  f ur t her  encompasses an 

assessment  of  " a s i gni f i cant  r i sk. "   Consi der i ng t hat  absent  a 

f i ndi ng of  subst ant i al  r i sk——t he equi val ent  of  danger ousness——

i ndi v i dual s commi t t ed under  § 971. 17( 3)  ar e gr ant ed condi t i onal  

r el ease,  t he doct or ' s exami nat i on and r epor t  under  par agr aph ( c)  

necessar i l y  r equi r es at  l east  an i mpl i c i t  f i ndi ng t hat  t he 

per son r emai ns danger ous enough t o j ust i f y cont i nued 

i nst i t ut i onal  car e.  

¶37 Fi nal l y,  t he cour t  must  r eassess danger ousness when 

t he commi t t ed i ndi v i dual  pet i t i ons f or  condi t i onal  r el ease,  

whi ch t he st at ut e per mi t s such an i ndi v i dual  t o do ever y s i x 

mont hs.   When a commi t t ed i ndi v i dual  pet i t i ons f or  condi t i onal  

r el ease,  Wi s.  St at .  § 971. 17( 4) ( d)  pr ovi des t hat  t he cour t  must  

gr ant  t he pet i t i on f or  such r el ease:   

unl ess i t  f i nds by c l ear  and convi nci ng evi dence t hat  
t he per son woul d pose a s i gni f i cant  r i sk of  bodi l y 
har m t o hi msel f  or  her sel f  or  t o ot her s or  of  ser i ous 
pr oper t y damage i f  condi t i onal l y r el eased.   

Agai n,  maki ng t hat  det er mi nat i on,  t he cour t  consi der s t he same 

f act or s as i t  di d wi t h t he i ni t i al  commi t ment ,  such as t he 
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nat ur e of  t he cr i me and t hat  per son' s hi st or y of  ment al  i l l ness 

t o i nf or m i t s det er mi nat i on.  

¶38 Those r equi r ement s,  t aken t oget her ,  cr eat e at  l east  an 

i mpl i c i t  f i ndi ng of  danger ousness,  i f  not  an expr ess f i ndi ng,  

t hat  ser ves as a basi s f or  a cour t  t o consi der  gr ant i ng a mot i on 

f or  an i nvol unt ar y medi cat i on or der .   I n ot her  wor ds,  t hose 

f i ndi ngs of  danger ousness based on t he or i gi nal  commi t ment  under  

§ 971. 17( 3)  and based on t he deni al  of  a pet i t i on f or  

condi t i onal  r el ease under  § 971. 17( 4) ( d)  cont i nue t o be pr esent  

unt i l  t hey ar e changed or  upset .   Wi t h such a basi s pr esent ,  a 

cour t  eval uat i ng a mot i on f or  an i nvol unt ar y medi cat i on or der  

need not  make separ at e or  i ndependent  f i ndi ngs of  danger ousness.    

¶39 For  t hose r easons,  we ar e sat i sf i ed t hat  Wi s.  St at .  

§ 971. 17( 3) ( c)  f aci al l y sat i sf i es subst ant i ve due pr ocess 

pr ot ect i ons.  

2.  Faci al  Const i t ut i onal i t y of  AD- 11- 97 on Subst ant i ve Due 

Pr ocess Gr ounds 

¶40 Wood f ur t her  ar gues t hat  AD- 11- 97 f ai l s t o compor t  

f aci al l y wi t h subst ant i ve due pr ocess because i t  does not  

adequat el y r equi r e a f i ndi ng of  danger ousness bef or e 

i nst i t ut i onal  st af f  may seek an or der  t o medi cat e or  admi ni st er  

medi cat i on pur suant  t o such an or der .   The St at e di sagr ees.   I t  

asser t s t hat  due pr ocess does not  r equi r e an expr ess f i ndi ng of  

danger ousness bef or e seeki ng an or der  or  admi ni st er i ng 

psychot r opi c medi cat i ons t o per sons commi t t ed under  ch.  971.   I t  

f ur t her  cont ends t hat ,  t o t he ext ent  t hat  due pr ocess does 

r equi r e such a f i ndi ng,  t he di r ect i ve set s f or t h st andar ds f or  a 
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f i ndi ng of  danger ousness t hat  compor t  wi t h t he r equi r ement s set  

f or t h i n Har per .   We agr ee wi t h t he St at e.   Due pr ocess does not  

r equi r e a f i ndi ng of  danger ousness under  t he c i r cumst ances 

pr esent ed her e;  however ,  i f  i t  di d,  we ar e sat i sf i ed t hat  AD- 11-

97 pr ovi des adequat e st andar ds f or  a f i ndi ng of  danger ousness,  

as expl ai ned her ei n.  

¶41 As not ed pr evi ousl y,  AD- 11- 97 i s t he pr ot ocol  f or  

st af f  at  Mendot a and Wi nnebago Ment al  Heal t h I nst i t ut e t o f ol l ow 

when deci di ng whet her  t o seek an or der  t o medi cat e a pat i ent  at  

one of  t hose f ac i l i t i es and whet her  t o admi ni st er  medi cat i on t o 

t hat  pat i ent  pur suant  t o such an or der .   The di r ect i ve f i r st  

r equi r es a t r eat ment  t eam,  made up at  l east  of  " t he pat i ent ' s 

psychi at r i st ,  a non- physi c i an c l i ni c i an and a member  of  t he 

Nur si ng St af f , "  t o assess t he pat i ent ' s s i t uat i on bef or e seeki ng 

t he or der . 10  The t eam must  concl ude t hat  t he pat i ent  meet s al l  

f our  of  t he f ol l owi ng cr i t er i a:   ( 1)  t he pat i ent  i s  not  

compet ent  t o r ef use medi cat i on;  ( 2)  medi cat i on ser ves t he 

pat i ent ' s medi cal  i nt er est s;  ( 3)  t he pat i ent  meet s " t he 

' danger ousness'  st andar d" ;  and ( 4)  no accept abl e al t er nat i ve 

means ar e avai l abl e " t o addr ess t he pat i ent ' s danger ousness. " 11 

Fur t her mor e,  AD- 11- 97 r equi r es t he t r eat ment  t eam,  shoul d i t  

begi n medi cat i ng a pat i ent  pur suant  t o an or der ,  t o concl ude 

                                                 
10 Dep' t  of  Heal t h & Fami l y Ser vs. ,  Admi ni st r at i ve Di r ect i ve 

AD- 11- 97 1 ( Apr .  22,  1997) ,  r epr oduced i n Br i ef  & Appendi x on 
Behal f  of  Pl ai nt i f f - Respondent  St at e of  Wi sconsi n at  R.  App.  
101- 09,  St at e v.  John A.  Wood,  No.  07AP2767- CR ( Wi s.  Nov.  3,  
2008)  [ her ei naf t er  AD- 11- 97] .  

11 I d.  at  2- 3.  
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t hat  t he pat i ent  cont i nues t o sat i sf y al l  f our  cr i t er i a " at  t he 

appr opr i at e r evi ew schedul e, "  whi ch i s t o occur  s i x mont hs af t er  

t he or der ed t r eat ment  begi ns and annual l y t her eaf t er . 12 

¶42 Those f our  r equi r ed f i ndi ngs,  l i ke t he r equi r ement s i n 

Wi s.  St at .  § 971. 17( 3) ( c) ,  mor e t han adequat el y addr ess t he 

concer n of  pr ot ect i ng t he i ndi v i dual ' s l i ber t y i nt er est ,  whi l e 

r ecogni z i ng t he St at e' s i nt er est  i n medi cat i ng and t r eat i ng 

i ndi v i dual s who ar e not  compet ent  t o make t hei r  own t r eat ment  

deci s i ons.   I ndeed,  Wood does not  ar gue ot her wi se;  r at her ,  as 

not ed pr evi ousl y,  he f ocuses on t he r equi r ement  f or  a f i ndi ng of  

danger ousness and ar gues t hat  t he st andar ds f ound i n AD- 11- 97 

ar e i nadequat e.   Agai n,  even i f  we wer e t o assume t hat  due 

pr ocess r equi r es an expr ess f i ndi ng of  danger ousness,  t he t hi r d 

r equi r ement  pr ovi des a mor e t han adequat e st andar d.  

¶43 To sat i sf y t he t hi r d r equi r ement ,  t he t r eat ment  t eam 

i s t o det er mi ne " t hat  t her e i s a cur r ent  r i sk of  har m t o sel f  or  

ot her s i f  medi cat i on [ i s ]  not  admi ni st er ed. " 13  The di r ect i ve 

t hen pr ovi des si x " possi bl e consequences"  t hat  t he t r eat ment  

t eam,  i f  i t  concl udes t hey ar e l i kel y t o occur ,  must  use as a 

basi s f or  t he f i ndi ng of  danger ousness:  

a.  The pat i ent  may suf f er  s i gni f i cant  psychol ogi cal  
har m,  f or  exampl e[ , ]  ment al  angui sh,  pai n,  suf f er i ng,  
f ear ,  anxi et y or  desper at i on,  i f  medi cat i on was not  
admi ni st er ed;  

                                                 
12 I d.  at  4- 5.  

13 I d.  at  2.  
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b.  The pat i ent  may cause physi cal  har m t o ot her s i n 
t he f aci l i t y  i f  medi cat i on was not  admi ni st er ed,  
consi der i ng t he pat i ent ' s hi st or y of  physi cal  v i ol ence 
and t r eat ment  hi st or y;  

c.  Ther e may be har m t o t he pr ospect s f or  successf ul  
t r eat ment  of  t he pat i ent ' s ment al  condi t i on i f  
medi cat i on was not  admi ni st er ed,  f or  exampl e,  t he 
pat i ent ' s ment al  condi t i on may become i ncr easi ngl y 
r esi st ant  t o t r eat ment  t he l onger  t he pat i ent  does not  
t ake medi cat i ons;  

d.  The pat i ent  may cause sel f - har m i f  medi cat i on was 
not  admi ni st er ed,  consi der i ng t he pat i ent ' s hi st or y of  
sel f - abuse,  t r eat ment  hi st or y and t he pot ent i al  
ef f ect i veness of  medi cat i on i n addr essi ng t he 
behavi or ;  

e.  The pat i ent  may suf f er  s i gni f i cant  det er i or at i on 
t o hi s or  her  heal t h or  saf et y i f  medi cat i on was not  
admi ni st er ed,  consi der i ng t he ef f ect  of  t he pat i ent ' s 
ment al  condi t i on on t he pat i ent ' s abi l i t y  or  
wi l l i ngness t o r ecei ve car e t hat  i s essent i al  f or  
heal t h or  saf et y;  AND/ OR 

f .  The pat i ent  may cause physi cal  har m t o ot her s 
out si de t he f aci l i t y  i f  medi cat i on was not  
admi ni st er ed,  consi der i ng t he pat i ent ' s hi st or y of  
physi cal  v i ol ence,  t he pat i ent ' s t r eat ment  hi st or y,  
t he pr oxi mi t y of  t he pat i ent ' s pr obabl e r el ease dat e,  
t he l i kel i hood of  adequat el y t r eat i ng t he pat i ent ' s 
ment al  condi t i on wi t hout  medi cat i ons bef or e r el ease,  
and t he adequacy of  means avai l abl e i n t he communi t y 
t o pr event  t he pat i ent  f r om causi ng har m t o ot her s. 14 

                                                 
14 I d.  at  2- 3.  
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¶44 Wood ar gues t hat  t he st andar ds ar e f aci al l y over br oad 

and vague i n sever al  r espect s. 15  Essent i al l y ,  Wood obj ect s t o 

t he ( 1)  br eadt h of  gener al  sympt oms consi der ed,  par t i cul ar l y i n 

consequences a and e;  ( 2)  t he cont ent  of  consequence c,  whi ch he 

ar gues does not  r el at e t o a f i ndi ng of  danger ousness;  and ( 3)  

t he per mi ssi bl e consi der at i on of  past  physi cal  v i ol ence i n 

consequences b,  d,  and f .  

¶45 We di sagr ee wi t h Wood t hat  t he sympt oms l i s t ed ar e 

over br oad.   Whi l e t he sympt oms i n consequences a and e,  l i s t ed 

s i ngl y,  may be not  uncommon sympt oms,  t hose par agr aphs f r ame t he 

sympt oms as causi ng a r i sk of  " s i gni f i cant  psychol ogi cal  har m"  

and " s i gni f i cant  det er i or at i on"  t o t he pat i ent ' s heal t h and 

saf et y.   That  cont ext ,  i n our  v i ew,  r ai ses t hose sympt oms t o a 

l evel  beyond t hose occur r i ng i n pat i ent s not  i n need of  

i nvol unt ar y medi cal  i nt er vent i on.   Mor eover ,  t he cont ent  of  

consequence c,  whi ch addr esses whet her  medi cat i on i s necessar y 

t o ensur e t he f ut ur e ef f ect i veness of  medi cat i on and t r eat ment ,  

                                                 
15 We not e t hat  gener al l y,  when a cour t  r evi ews a f aci al  

vagueness chal l enge,  pr ovi ded i t  does not  i mpl i cat e pr ot ect ed 
conduct ,  a cour t  uphol ds " t he chal l enge onl y i f  t he enact ment  i s 
i mper mi ssi bl y vague i n al l  of  i t s  appl i cat i ons. "   Hof f man 
Est at es v.  Fl i psi de,  Hof f man Est at es,  I nc. ,  455 U. S.  489,  494- 95 
& n. 7 ( 1982) .   Cour t s t her ef or e l ook t o t he appl i cat i on of  t he 
chal l enged l aw or  act i on t o t he chal l enger  bef or e consi der i ng 
hypot het i cal  appl i cat i ons.   See i d.  at  495;  see al so Uni t ed 
St at es v.  Mazur i e,  419 U. S.  544,  550 ( 1975) ( " [ V] agueness 
chal l enges t o s t at ut es [ t hat ]  do not  i nvol ve Fi r st  Amendment  
f r eedoms must  be exami ned i n t he l i ght  of  t he f act s of  t he case 
at  hand. " ) .   Accor di ngl y,  we woul d need t o r each Wood' s f aci al  
chal l enge on vagueness gr ounds onl y i f  he coul d demonst r at e t hat  
t he di r ect i ve was i mper mi ssi bl y vague as appl i ed t o hi m.   We ar e 
sat i sf i ed t hat  he i s unabl e t o do t hat  her e.  
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i s r el at ed t o danger ousness,  i nasmuch as unsuccessf ul  t r eat ment  

of  t he pat i ent ' s ment al  i l l ness r esul t s i n a r i sk t o t he 

pat i ent ' s saf et y ,  as wel l  as t he publ i c ' s,  gi ven t hat  t he 

pat i ent  wi l l  be r el eased event ual l y f r om t he i nst i t ut i on.   

Fi nal l y,  past  vi ol ence i s r el evant  t o a f i ndi ng of  cur r ent  

danger ousness.   Al t hough we agr ee wi t h t he di st r i ct  cour t ' s  

st at ement  i n Eni s t hat  when a f i ndi ng of  danger ousness i s 

r equi r ed,  t hat  f i ndi ng must  show pr esent  danger ousness,  not hi ng 

i n Har per ,  Ri ggi ns,  or  Sel l  pr ecl udes a cour t  f r om consi der i ng 

t he i ndi v i dual ' s past  cr i mes when assessi ng pr esent  

danger ousness.   I ndeed,  wher e a per son' s past  act s of  v i ol ence 

wer e pr oduct s of  ment al  i l l ness,  consi der at i on of  t he nat ur e and 

ser i ousness of  t hose past  v i ol ent  cr i mes i s v i t al  t o assessi ng 

t he l evel  of  danger  posed when t he ment al  i l l ness i s unt r eat ed.  

¶46 I n summar y,  we ar e sat i sf i ed t hat  a f i ndi ng of  

danger ousness i s not  r equi r ed t o or der  t he i nvol unt ar y 

medi cat i on of  an i ndi v i dual  commi t t ed under  Wi s.  St at .  § 971. 17.   

By t hat  r easoni ng,  Wi s.  St at .  § 971. 17( 3) ( c)  and AD- 11- 97 cannot  

be deemed t o be f aci al l y i nval i d based on subst ant i ve due 

pr ocess r equi r ement s.   Mor eover ,  even i f  a f i ndi ng of  

danger ousness i s r equi r ed,  t he di r ect i ve r equi r es an expr ess 

f i ndi ng of  danger ousness and t he st at ut e i mpl i c i t l y  cont ai ns t he 

equi val ent  of  an expr ess r equi r ement .   Hence,  t hey ar e not  

f aci al l y i nval i d.  
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3.  As- Appl i ed Chal l enges t o Wi s.  St at .  § 971. 17( 3) ( c)  and AD- 11-

97 on Subst ant i ve Due Pr ocess Gr ounds 

¶47 We next  t ur n t o Wood' s ar gument  t hat ,  based on 

subst ant i ve due pr ocess gr ounds,  t he pr ovi s i ons i n quest i on her e 

ar e i nval i d as appl i ed t o hi m.   We di sagr ee wi t h hi s posi t i on.   

As an i ni t i al  mat t er ,  gi ven our  det er mi nat i on her ei n t hat  a 

f i ndi ng of  danger ousness i s not  r equi r ed i n t hi s  s i t uat i on,  and 

t hat  Wi s.  St at .  § 971. 17( 3) ( c)  and AD- 11- 97 compor t  wi t h 

subst ant i ve due pr ocess r equi r ement s,  not hi ng i n t he r ecor d 

i ndi cat es t hat  t he cour t  di d not  t ake t he st eps r equi r ed by 

§ 971. 17( 3) ( c)  i n i ssui ng i t s or der .   Addi t i onal l y,  not hi ng 

cont r adi ct s evi dence t hat  Mendot a st af f  est abl i shed al l  f our  

cr i t er i a r equi r ed by AD- 11- 97 when det er mi ni ng whet her  t o f i l e a 

mot i on f or  t he hear i ng t o compel  medi cat i on.   Mor eover ,  t her e i s 

not hi ng speci f i c  t o Wood' s s i t uat i on or  any of  t he f act s 

pr esent ed her e t hat  suggest s t hat  t he appl i cat i on of  t he st at ut e 

or  di r ect i ve v i ol at ed hi s subst ant i ve due pr ocess r i ght s.  

¶48 Addi t i onal l y,  we ar e per suaded t hat  t he t r eat ment  

t eam' s f i ndi ng of  danger ousness i s suppor t ed by evi dence i n t he 

r ecor d,  and t hat  t hat  st andar d was not  vague.   As not ed above,  

t he di r ect i ve r equi r es t he t r eat ment  t eam at  Mendot a t o agr ee 

t hat  t he per son f or  whom i t  i s  seeki ng t he or der  i s danger ous,  

based on t he si x pr ovi ded consequences.   Dr .  Smi t h t est i f i ed 

t hat  t he t eam consi der ed al l  s i x consequences l i s t ed i n t he 

di r ect i ve,  but  f ound t hr ee t o be most  appl i cabl e and of  most  

concer n,  not abl y,  consequence a,  r el at ed t o Wood' s hi st or y of  

ser i ous danger ousness based on hi s cr i mi nal  behavi or  t hat  
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occur r ed when hi s i l l ness was not  adequat el y t r eat ed;  

consequence b,  r el at ed t o t he s i gni f i cant  ment al  angui sh and 

anxi et y caused by t he i ncr eased del usi ons hi s i l l ness was 

causi ng;  and consequence c,  r el at ed t o t he f act  t hat  t he 

sympt oms of  schi zophr eni a,  i f  l ef t  unt r eat ed,  gr ow pr ogr essi vel y  

mor e di f f i cul t  t o t r eat  and event ual l y become unt r eat abl e.  

¶49 Wood asser t s t hat  consequence a i s an i mpr oper  

consi der at i on i n assessi ng hi s pr esent  danger ousness.   He ar gues 

t hat  t he onl y evi dence of  hi s pr opensi t y t o act  v i ol ent l y comes 

f r om t wo cr i mes commi t t ed over  10 and 31 year s ago.   Fur t her ,  he 

emphasi zes t hat  t her e i s no evi dence t hat  he has engaged i n 

v i ol ent  i nci dent s i n hi s past  10 year s r esi di ng at  Mendot a.   I n 

Wood' s v i ew,  t hose ci r cumst ances cannot  l ead t o an adequat e 

f i ndi ng of  pr esent  danger ousness.  

¶50 The f act  t hat  Wood may not  have engaged i n over t l y 

v i ol ent  act s whi l e at  Mendot a cer t ai nl y coul d mi t i gat e agai nst  a 

f i ndi ng of  pr esent  danger ousness;  however ,  t hat  evi dence al one 

i s not  di sposi t i ve.   I ndeed,  t he evi dence i n t he r ecor d i s 

suf f i c i ent  t o suppor t  t he t r eat ment  t eam' s concl usi on t hat  Wood 

i s pr esent l y danger ous.   Wood' s past  cr i mes wer e unquest i onabl y 

v i ol ent .   He was f ound NGI  f or  a br ut al  mur der ——beat i ng hi s 

st epf at her  t o deat h wi t h a br i ck——whi l e suf f er i ng f r om del usi ons 

caused by hi s t hen- unt r eat ed ment al  i l l ness.   He was al so f ound 

NGI  of  sexual  assaul t  of  anot her  pat i ent  i n an i nst i t ut i onal  

set t i ng.   Except  f or  a per i od of  seven year s,  he has been 

i nst i t ut i onal i zed f or  t he past  30 year s,  and he cont i nues t o 

deny cul pabi l i t y  f or  hi s cr i mes.   Mor eover ,  hi s hi st or y i n 
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deal i ng wi t h hi s ment al  i l l ness f ur t her  suppor t s t he concl usi on 

t hat  he r emai ns danger ous.   He has a pat t er n of  r ef usi ng t o 

i ncr ease medi cat i on t o l evel s needed t o manage hi s sympt oms and 

he has shown a sever e l ack of  i nsi ght  r egar di ng hi s needs and 

behavi or .   Most  compel l i ngl y,  he was deemed by st af f  at  Mendot a 

t o be det er i or at i ng r api dl y.   Dr .  Smi t h c i t ed evi dence t hat  Wood 

had sur r ept i t i ousl y st opped t aki ng al l  medi cat i on and was 

begi nni ng t o engage i n behavi or  t hat ,  i f  i t  cont i nued t o 

escal at e,  woul d j eopar di ze st af f  and ot her  pat i ent s.   Fi nal l y,  

each of  t he seven pet i t i ons f or  condi t i onal  r el ease t hat  Wood 

f i l ed dur i ng hi s t i me at  Mendot a f ai l ed,  chi ef l y because of  

evi dence t hat  he r emai ns a r i sk.  

¶51 Accor di ngl y,  we ar e sat i sf i ed t hat  Wi s.  St at .  

§ 971. 17( 3) ( c)  and AD- 11- 97 ar e val i d on subst ant i ve due pr ocess 

gr ounds,  bot h f aci al l y and as appl i ed t o Wood.  

B.  Pr ocedur al  Due Pr ocess Chal l enges 

¶52 As not ed pr evi ousl y,  pat i ent s have a l i ber t y i nt er est  

i n avoi di ng t he admi ni st r at i on of  medi cat i on agai nst  t hei r  wi l l .   

St at e v.  Ant hony D. B. ,  2000 WI  94,  ¶27,  237 Wi s.  2d 1,  614 

N. W. 2d 435.   The pr i mar y pr ocedur al  due pr ocess pr ot ect i on 

r equi r ed i n l i ght  of  t hat  l i ber t y i nt er est  i s  per i odi c r evi ew of  

t he or der  t o compel  medi cat i on.   I d.   That  r evi ew need not  be 

j udi c i al ,  so l ong as t her e ar e adequat e al t er nat i ve pr ocedur es 

i n pl ace.   See Har per ,  494 U. S.  at  231- 33.    

¶53 For  exampl e,  i n Har per ,  t he Uni t ed St at es Supr eme 

Cour t  uphel d a medi cat i on pol i cy appl i ed t o ment al l y i l l  

pr i soner s t hat  r equi r ed sever al  aspect s of  r evi ew.   Fi r st ,  at  
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t he t i me t hat  t he i nst i t ut i on seeks t he or der  t o compel  

medi cat i on,  an i nmat e i s ent i t l ed t o a hear i ng bef or e a speci al  

commi t t ee made up of  a psychi at r i st ,  a psychol ogi st ,  and t he 

super i nt endent  of  t he i nst i t ut i on,  none of  whom ar e i nvol ved i n 

t he i nmat e' s t r eat ment  or  di agnosi s.   I d.  at  215.   Second,  t he 

commi t t ee i s r equi r ed t o r evi ew t he i nmat e' s case wi t hi n 14 days 

of  i nvol unt ar y t r eat ment .   I d.  at  216 & n. 4.   Ther eaf t er ,  t he 

t r eat i ng psychi at r i st  i s  r equi r ed t o pr epar e and submi t  bi weekl y  

r epor t s t o t he depar t ment  medi cal  di r ect or ,  and a new hear i ng i s 

r equi r ed ever y s i x mont hs.   I d.  

¶54 I n l i ght  of  Har per ,  t hi s cour t  i n Ant hony D. B.  

eval uat ed whet her  a st at ut e aut hor i z i ng or der s t o compel  

medi cat i on of  per sons commi t t ed pur suant  t o Wi s.  St at .  ch.  980 

sat i sf i ed pr ocedur al  due pr ocess r equi r ement s.   237 Wi s.  2d 1,  

¶8.   I n t hat  case,  we hel d t hat  t he annual  r evi ew of  t he 

commi t ment  or der  i t sel f  necessar i l y  must  i ncl ude a r evi ew of  t he 

or der  t o medi cat e.   I n doi ng so,  we emphasi zed sever al  poi nt s 

t hat  ar e r el evant  her e:   Fi r st ,  i nvoki ng Har per ,  we not ed t he 

i mpor t ance of  " an i ndependent  r evi ew of  t he medi cal  or der . "   

I d. ,  ¶30.   Second,  we hel d t hat  t he pat i ent  has a r i ght  t o 

pet i t i on f or  j udi c i al  r evi ew of  t he or der .   I d. ,  ¶33.   Fi nal l y,  

we concl uded t hat  an or der  f or  compel l ed medi cat i on woul d expi r e 

i f  i t  di d not  r ecei ve per i odi c r evi ew.   I d. ,  ¶34.  

¶55 Her e,  Wood ar gues t hat  Wi s.  St at .  § 971. 17( 3) ( c)  

cont ai ns no pr ovi s i on f or  per i odi c r evi ew and hence must  f ai l  

f aci al l y and as appl i ed.   He l i kewi se ar gues t hat  t o t he ext ent  

t hat  AD- 11- 97 cont ai ns pr ovi s i ons r equi r i ng per i odi c r evi ew,  
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t hose pr ovi s i ons ar e const i t ut i onal l y i nadequat e,  bot h f aci al l y 

and as appl i ed.   We di sagr ee.   

1.  Faci al  Chal l enge:   Wi s.  St at .  § 971. 17( 3) ( c)  on Pr ocedur al  Due 

Pr ocess Gr ounds 

¶56 We ar e sat i sf i ed t hat  Wi s.  St at .  § 971. 17( 3) ( c)  i s  

f aci al l y val i d on pr ocedur al  due pr ocess gr ounds f or  t wo pr i mar y 

r easons.  

¶57 Fi r st ,  t he st at ut e r equi r es t hat  t he cour t  gr ant  a 

condi t i onal  r el ease hear i ng,  whi ch t he commi t t ed per son may 

r equest  ever y s i x mont hs.   Wi s.  St at .  § 971. 17( 4) .   Al t hough 

t hat  r evi ew i s not  speci f i c  t o t he medi cat i on or der ,  we ar e 

sat i sf i ed t hat  i t  must  necessar i l y  i ncl ude a r evi ew of  t he 

medi cat i on or der .   See,  e. g. ,  Ant hony D. B. ,  237 Wi s.  2d 1,  ¶31 

( hol di ng t hat  by r eadi ng t he st at ut e gover ni ng i nvol unt ar y 

medi cat i on of  pr i soner s under  ch.  51 t oget her  wi t h ch.  980,  a 

r evi ew of  an or der  t o compel  medi cat i on i s r equi r ed) .    

¶58 Second,  we bel i eve t hat  ot her  l anguage i n Wi s.  St at .  

§ 971. 17 i mpl i c i t l y  r equi r es per i odi c r evi ew.   Speci f i cal l y,  t he 

por t i ons of  t he st at ut e r equi r i ng t hat  " whoever  admi ni st er s t he 

medi cat i on or  t r eat ment  t o t he per son shal l  obser ve appr opr i at e 

medi cal  st andar ds, "  Wi s.  St at .  § 971. 17( 3) ( b) - ( c) ,  woul d i ncl ude 

per i odi c r evi ew of  t he or der .   As a gener al  mat t er ,  we assume 

t hat  a doct or  obser vi ng " appr opr i at e medi cal  st andar ds"  wi l l  not  

admi ni st er  medi cat i on wi t hout  a pat i ent ' s consent  i f  t he pat i ent  

i s  capabl e of  consent i ng,  t he medi cat i on i s not  i n t he pat i ent ' s 

best  i nt er est ,  t he pat i ent  i s  not  danger ous,  or  t her e ar e l ess 

i nt r usi ve means t o t r eat  t he pat i ent .   Accor d Har per ,  494 U. S.  



No.  2007AP2767- CR 

 

37 
 

at  222 n. 8 ( " [ W] e wi l l  not  assume t hat  physi c i ans wi l l  pr escr i be 

[ ant i psychot i c]  dr ugs f or  r easons unr el at ed t o t he medi cal  needs 

of  t he pat i ent s[ . ] " ) .   The et hi cal  code gover ni ng t he medi cal  

pr of essi on suppor t s t hat  assumpt i on i n i t s gener al  st at ement  

t hat  " [ p] hysi c i ans shoul d not  pr ovi de,  pr escr i be or  seek 

compensat i on f or  medi cal  ser vi ces t hat  t hey know ar e 

unnecessar y. "   Am.  Med.  Ass' n,  Code of  Medi cal  Et hi cs,  Cur r ent  

Opi ni ons,  Opi ni on 2. 19 at  81 ( 2008- 09 ed. ) .   Mor e speci f i cal l y,  

i n r el at i on t o cour t - i ni t i at ed medi cal  t r eat ment ,  t he code 

pr ovi des,   

Physi c i ans can et hi cal l y par t i c i pat e i n cour t -
i ni t i at ed medi cal  t r eat ment s onl y i f  t he pr ocedur e 
bei ng mandat ed i s t her apeut i cal l y ef f i caci ous and i s 
t her ef or e undoubt edl y not  a f or m of  puni shment  or  
sol el y a mechani sm of  soci al  cont r ol .  .  .  .  I n 
accor dance wi t h et hi cal  pr act i ce,  physi c i ans shoul d 
t r eat  pat i ent s based on sound medi cal  di agnoses,  not  
cour t - def i ned behavi or s.    

I d. ,  Opi ni on 2. 065 at  28 ( emphasi s added) .  

¶59 At  t he ver y l east ,  we under st and " appr opr i at e medi cal  

st andar ds"  t o r equi r e compl i ance wi t h i nt er nal  pr act i ce pol i c i es 

of  t he i nst i t ut i on,  whi ch i n t hi s case ar e embodi ed i n AD- 11- 97.   

As we expl ai n her ei n,  AD- 11- 97,  f aci al l y and as appl i ed by t he 
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st af f  at  Mendot a i n pr act i ce,  mor e t han adequat el y saf eguar ds 

pr ocedur al  due pr ocess pr ot ect i ons. 16 

2.  Faci al  Chal l enge:   AD- 11- 97 on Pr ocedur al  Due Pr ocess Gr ounds 

¶60 We begi n by l ooki ng at  t he r el evant  pr ovi s i ons 

cont ai ned wi t hi n AD- 11- 97.   The di r ect i ve pr ovi des t hat  

admi ni st r at i ve r evi ew of  t he or der  must  occur  s i x mont hs af t er  

t he or der  t o t r eat  was i ssued ( r egar dl ess of  whet her  st af f  

act ual l y began admi ni st er i ng t he medi cat i on) . 17  Af t er  t hat  

i ni t i al  r evi ew,  r evi ews ar e t o occur  annual l y. 18  The t r eat ment  

                                                 
16 Thi s i s of  cour se not  t o say t hat  AD- 11- 97 woul d r ender  a 

st at ut e val i d i f  t hat  st at ut e wer e ot her wi se f aci al l y 
const i t ut i onal l y def ect i ve.   Agai n,  we emphasi ze t hat  Wi s.  St at .  
§ 971. 17( 3) ( c)  i s  not  f aci al l y unconst i t ut i onal  based on 
pr ocedur al  due pr ocess r equi r ement s.   AD- 11- 97 i s not  a " r ul e"  
adopt ed under  r ul emaki ng st andar ds.   Wi s.  St at .  § 227. 01( 13) ( a) .   
Because of  t hat ,  i t  can be changed or  amended at  any t i me.   
Thus,  i t  cannot  be sai d t o be par t  of  t he st at ut or y or  
admi ni st r at i ve scheme.   

However ,  t o t he ext ent  t hat  t he di r ect i ve compor t s wi t h due 
pr ocess r equi r ement s and t hat  st af f  compl i ed wi t h t he 
di r ect i ve' s r equi r ement s t hat  ev i dence goes t o t he anal ysi s of  
whet her  t he St at e const i t ut i onal l y appl i ed t he st at ut e t o Wood.   
Mor eover ,  i f  DHFS or  Mendot a wer e t o change subst ant i vel y or  
el i mi nat e t he di r ect i ve as i t  has been pr esent ed t o us,  t hose 
changes coul d af f ect  an as- appl i ed anal ysi s i n subsequent  cases.  

17 AD- 11- 97,  supr a not e 10,  at  4.  

18 I d.   That  i s t he pr ot ocol  f or  s i t uat i ons wher e t he cour t  
i ssues an or der  t o t r eat  and al l  f our  of  t he cr i t er i a ar e 
" c l ear l y est abl i shed i n [ t he]  or der . "   I f  t he cour t  i ssues an 
or der  and al l  f our  cr i t er i a wer e not  c l ear l y est abl i shed i n t he 
or der ,  t he di r ect i ve r equi r es admi ni st r at i ve r evi ew bef or e any 
i nvol unt ar y admi ni st r at i on of  psychot r opi c medi cat i ons,  at  whi ch 
poi nt  t he t r eat ment  t eam must  concl ude t hat  al l  f our  cr i t er i a 
ar e sat i sf i ed.   I f  t hat  i s t he case,  t he t eam may begi n 
admi ni st er i ng t he medi cat i on.   A second admi ni st r at i ve r evi ew 
must  t hen occur  s i x mont hs af t er  t hat  medi cat i on commences.  
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t eam conduct s t hose r evi ews,  dur i ng whi ch t he t eam must  concl ude 

t hat  al l  f our  cr i t er i a ar e met ,  t hus j ust i f y i ng t he pat i ent ' s 

i nvol unt ar y medi cat i on. 19 

¶61 The di r ect i ve al so set s f or t h pat i ent  appeal  r i ght s.   

I f  a cour t  i ssues an or der  t o t r eat  a pat i ent  i nvol unt ar i l y  and 

t he f our  cr i t er i a ar e c l ear l y est abl i shed i n t he or der ,  t he 

pat i ent  has a r i ght  t o j udi c i al  r evi ew,  not  admi ni st r at i ve 

r evi ew,  f or  t he f i r st  s i x mont hs af t er  t he or der  i s i ssued. 20  

Ther eaf t er ,  when t he t r eat ment  t eam hol ds admi ni st r at i ve r evi ews 

of  t he or der ——as we not ed pr evi ousl y,  i ni t i al l y  s i x mont hs af t er  

t he cour t  i ssues t he or der  and annual l y t her eaf t er ——t he pat i ent  

may appeal  t he t r eat ment  t eam' s det er mi nat i on at  t hose r evi ews 

t o an i ndependent  r evi ew panel . 21  The di r ect i ve r equi r es t hat  

panel  t o be made up of :  

at  l east  [ t hr ee]  member s consi st i ng of  a combi nat i on 
of  t he f ol l owi ng f aci l i t y  st af f ,  none of  whom ar e 
member s of  t he pat i ent ' s t r eat ment  t eam:   a phys i c i an;  
a psychol ogi st ;  and,  t he f aci l i t y  Di r ect or  or  
desi gnee. 22 

At  t hat  hear i ng,  t he t r eat ment  t eam has t he bur den t o show by a 

pr eponder ance of  t he evi dence t hat  al l  f our  cr i t er i a r equi r ed 

ei t her  t o begi n or  t o cont i nue admi ni st r at i on of  psychot r opi c 

medi cat i on have been sat i sf i ed.   The panel  may f ur t her  ask 

                                                 
19 I d.  

20 I d.  at  7.  

21 I d.  

22 I d.  at  2.  
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quest i ons of  t he pat i ent  and of  a member  of  t he t r eat ment  t eam.   

The panel  t hen i ssues i t s deci s i on wi t hi n f i ve days.   I f  i t  

concl udes by a maj or i t y t hat  i nc l udes t he physi c i an member  t hat  

al l  f our  cr i t er i a have been met ,  t he panel  wi l l  uphol d t he or der  

t o medi cat e.   Ot her wi se,  i t  wi l l  r ever se or  modi f y t he deci s i on 

t o medi cat e t he pat i ent  i nvol unt ar i l y . 23 

¶62 Wood asser t s t hat  AD- 11- 97 does not  compor t  wi t h 

pr ocedur al  due pr ocess r equi r ement s f aci al l y i n t wo r espect s.   

Fi r st ,  i n hi s vi ew,  t he di r ect i ve f ai l s  because t he t r eat ment  

t eam,  whi ch i s made up of  st af f  i nvol ved wi t h t he pat i ent ' s day-

t o- day car e,  conduct s t he i ni t i al  det er mi nat i on and 

admi ni st r at i ve r evi ew.   He ar gues t hat  due pr ocess r equi r es an 

i ndependent  deci s i onmaker  t o r evi ew t he or der .   He ci t es f or  

suppor t  Har per ,  494 U. S.  at  233,  i n whi ch t he Uni t ed St at es 

Supr eme Cour t  obser ved t hat  t he pol i cy i n quest i on adequat el y 

addr essed t he " i ndependence of  t he deci s i onmaker  .  .  .  .  None of  

t he hear i ng commi t t ee member s may be i nvol ved i n t he i nmat e' s 

cur r ent  t r eat ment  or  di agnosi s. "   He al so i nvokes Ant hony D. B. ,  

237 Wi s.  2d 1,  ¶¶30- 31,  i n whi ch we emphasi zed t he i mpor t ance of  

an i ndependent  r evi ew of  t he medi cal  or der .  

¶63 Second,  Wood asser t s t hat  t he f r equency of  t he r evi ew 

i s i nadequat e t o saf eguar d pr ocedur al  due pr ocess pr ot ect i ons.   

He compar es t he r evi ews r equi r ed her e ( at  s i x mont hs and t hen 

annual l y t her eaf t er )  wi t h t hose mandat ed by t he pol i cy i n Har per  

( i ni t i al  r evi ew wi t hi n 14 days and t hen ever y s i x mont hs 

                                                 
23 I d.  at  7- 9.  
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t her eaf t er ,  wi t h t he admi ni st er i ng physi c i an submi t t i ng bi weekl y 

r epor t s)  t o suppor t  hi s pr oposi t i on t hat  t he r evi ews her e do not  

occur  wi t h suf f i c i ent  f r equency t o sat i sf y pr ocedur al  due 

pr ocess.  

¶64 As t o t he f i r st  ar gument  r el at ed t o i ndependent  

r evi ew,  we di sagr ee t hat  due pr ocess r equi r es t he t ype of  

i ndependent  deci s i onmaker  t hat  Wood advocat es.   As t he St at e 

poi nt s out ,  r eadi ng on f r om t hat  por t i on of  Har per  t hat  Wood 

quot es,  t he Supr eme Cour t  expr essl y expl ai ns t hat  i t  di d not  

r equi r e an i ndependent  deci s i onmaker  t o r evi ew t he deci s i on t o 

medi cat e.    

I n t he absence of  r ecor d evi dence t o t he cont r ar y,  we 
ar e not  wi l l i ng t o pr esume t hat  member s of  t he st af f  
l ack t he necessar y i ndependence t o pr ovi de an i nmat e 
wi t h a f ul l  and f ai r  hear i ng .  .  .  .   I n pr evi ous 
cases i nvol v i ng medi cal  deci s i ons i mpl i cat i ng s i mi l ar  
l i ber t y i nt er est s,  we have appr oved use of  s i mi l ar  
i nt er nal  deci s i onmaker s.  .  .  .  [ I ] t  i s  onl y by 
per mi t t i ng per sons connect ed wi t h t he i nst i t ut i on t o 
make t hese deci s i ons t hat  cour t s ar e abl e t o avoi d 
" unnecessar y i nt r usi on i nt o ei t her  medi cal  or  
cor r ect i onal  j udgment s. "  

Har per ,  494 U. S.  at  233- 35 ( quot i ng Vi t ek v.  Jones,  445 U. S.  

480,  496 ( 1980) )  ( c i t at i ons omi t t ed) .   Mor eover ,  even i f  an 

i ndependent  deci s i onmaker  i s r equi r ed,  we ar e sat i sf i ed t hat  

t hat  r equi r ement  i s addr essed by t he di r ect i ve' s pr ovi s i on f or  

f ur t her  r evi ew of  t he t r eat ment  t eam' s deci s i ons by an 

i ndependent  panel ,  " none of  whom ar e member s of  t he pat i ent ' s 

t r eat ment  t eam. "  

¶65 As t o t he al l eged i nf r equency of  r evi ew,  we al so 

r ej ect  t hat  ar gument .   The f act  t hat  t he r evi ews r equi r ed by t he 
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pol i cy i n Har per  occur  mor e f r equent l y t han t hey do under  t he 

pol i cy her e does not  necessar i l y compel  t he concl usi on t hat  l ess 

f r equent  r evi ews vi ol at e pr ocedur al  due pr ocess.   I ndeed,  we 

have hel d t hat  per i odi c annual  r evi ew of  or der s t o compel  

medi cat i on on per sons commi t t ed under  Wi s.  St at .  chap.  980 

suf f i c i ent l y sat i sf i es due pr ocess.   See Ant hony D. B. ,  237 

Wi s.  2d 1,  ¶31.   We ar e per suaded t hat  t he r evi ew pr ot ocol  

r equi r ed by t he di r ect i ve occur s wi t h suf f i c i ent  f r equency.    

¶66 I n sum,  we ar e sat i sf i ed t hat  AD- 11- 97 i s not  f aci al l y 

i nval i d on pr ocedur al  due pr ocess gr ounds.   Her e,  t he di r ect i ve 

r equi r es t hat  t he t r eat ment  t eam member s agr ee t hat  t he pat i ent  

i s  not  compet ent  t o r ef use medi cat i on,  t hat  medi cat i on i s i n hi s 

or  her  best  i nt er est  t o medi cat e vol unt ar i l y ,  t hat  wi t hout  i t  he 

or  she pr esent s a cur r ent  r i sk of  har m t o sel f  or  ot her s,  and 

t hat  t her e ar e not  accept abl e al t er nat i ve means t o addr ess t he 

danger ousness.   Mor e si gni f i cant l y,  once t he or der  i s i n pl ace,  

t he t eam i mpl ement s i t  onl y af t er  agai n bei ng sat i sf i ed t hat  

t hose f our  cr i t er i a have been met .   Admi ni st r at i ve r evi ew occur s 

s i x mont hs af t er  t he i ssuance of  t he or der ,  r egar dl ess of  

whet her  t he pat i ent  has been admi ni st er ed t he medi cat i on,  and 

annual l y t her eaf t er .   Fur t her ,  t he pat i ent  has t he r i ght  t o 

appeal  t he i ni t i al  or der  t o a ci r cui t  cour t  and t o appeal  t he 

admi ni st r at i ve r evi ews t o an i ndependent  panel .   I n our  v i ew,  

t hose r equi r ement s adequat el y pr ovi de pr ocedur al  due pr ocess 
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pr ot ect i ons t o a pat i ent  who i s subj ect  t o an or der  f or  

i nvol unt ar i l y  medi cat i on. 24 

3.  As- Appl i ed Chal l enge:   Wi s.  St at .  § 971. 17( 3) ( c)  and AD- 11- 97 

on Pr ocedur al  Due Pr ocess Gr ounds 

¶67 Wood does not  devel op a separ at e ar gument  f r om hi s 

f aci al  chal l enge t hat  Wi s.  St at .  § 971. 17( 3) ( c)  i s  

unconst i t ut i onal  on pr ocedur al  due pr ocess gr ounds as appl i ed t o 

hi m.   He does not  put  f or t h any evi dence t hat  Mendot a di d not  

compl y wi t h t he r evi ew pr ovi s i ons,  as we i dent i f i ed t hem above,  

or  t hat  appl i cat i on of  t hose r evi ew pr ovi s i ons t o hi m i s 

unconst i t ut i onal .   Hence,  we cannot  concl ude t hat  t he st at ut e 

was appl i ed unconst i t ut i onal l y t o hi m.  

¶68 Li kewi se,  Wood does not  put  f or t h any evi dence t hat  

Mendot a st af f  di d not  f ol l ow t he pr ot ocol  f or  seeki ng t he or der  

t o medi cat e i nvol unt ar i l y  or  f or  r evi ew of  t hat  or der  as set  

f or t h i n AD- 11- 97,  or  t hat  appl i cat i on of  t hat  pr ot ocol  t o hi m 

woul d i n any way vi ol at e hi s r i ght s t o pr ocedur al  due pr ocess.   

The r ecor d cont ai ns evi dence t hat  t he t r eat ment  t eam at  Mendot a 

pr oper l y di d al l  t hat  t he di r ect i ve r equi r ed of  i t .   Fur t her ,  

Dr .  Smi t h t est i f i ed t hat  he and t he nur si ng st af f  moni t or  a 

                                                 
24 We not e t hat  bot h t he st at ut e and t he di r ect i ve cont ai n 

bot h aut omat i c and pat i ent - i ni t i at ed mechani sms f or  r evi ew.   I n 
Wi s.  St at .  § 971. 17( 4) ,  r evi ew occur s when t he physi c i ans 
admi ni st er  t he medi cat i on i n accor dance wi t h appr opr i at e medi cal  
st andar ds ( aut omat i c)  and when t he pat i ent  pet i t i ons f or  
condi t i onal  r el ease ( pat i ent - i ni t i at ed) .   I n AD- 11- 97,  t r eat ment  
t eam r evi ews occur  af t er  s i x mont hs and t hen annual l y t her eaf t er  
( aut omat i c)  and when t he pat i ent  seeks ei t her  admi ni st r at i ve or  
j udi c i al  r evi ew of  t he t r eat ment  t eam r evi ews ( pat i ent -
i ni t i at ed) .  
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pat i ent ' s r eact i on t o medi cat i on on a dai l y basi s.   He st at ed 

t hat  i n Wood' s  case,  Wood consi st ent l y i dent i f i es t he s i de 

ef f ect s he exper i ences,  t he st af f  r esponds t o t hose compl ai nt s,  

and t he st af f  f ur t her  r egul ar l y  t est s Wood' s bl ood t o ensur e 

t hat  he i s not  exper i enci ng one r ar e,  but  ser i ous,  pot ent i al  

s i de ef f ect  t hat  hi s par t i cul ar  medi cat i on may pr oduce.    

¶69 Accor di ngl y,  we ar e sat i sf i ed t hat  nei t her  Wi s.  St at .  

§ 971. 17( 3) ( c)  nor  AD- 11- 97 vi ol at es pr ocedur al  due pr ocess as 

appl i ed t o Wood.  

V.  I NEFFECTI VE ASSI STANCE OF COUNSEL CLAI M 

¶70 Wood al so ar gues t hat  t he or der  shoul d be vacat ed 

because hi s t r i al  counsel  pr ovi ded i nef f ect i ve assi st ance at  t he 

hear i ng r egar di ng t he f or ced medi cat i on or der .   To pr evai l  on a 

c l ai m f or  i nef f ect i ve assi st ance of  counsel ,  t he chal l engi ng 

par t y must  est abl i sh t hat  t r i al  counsel  ( 1)  per f or med 

def i c i ent l y,  i . e. ,  bel ow an obj ect i ve st andar d of  

r easonabl eness,  and ( 2)  t hat  t he def i c i ent  per f or mance was 

pr ej udi c i al .   St r i ckl and v.  Washi ngt on,  466 U. S.  668,  687 

( 1984) ;  St at e v.  Johnson,  133 Wi s.  2d 207,  216- 17,  395 

N. W. 2d 176 ( 1986) .   Wood asser t s t hat  hi s t r i al  counsel ' s 

per f or mance was def i c i ent  and pr ej udi c i al  i n t hr ee r espect s:   

( 1)  counsel  f ai l ed t o ar gue t hat  Wi s.  St at .  § 971. 17( 3) ( c)  i s  

unconst i t ut i onal ;  ( 2)  counsel  f ai l ed t o obt ai n an i ndependent  

psychol ogi cal  eval uat i on of  Wood or  di scuss t hat  possi bi l i t y 

wi t h Wood;  and ( 3)  counsel  f ai l ed t o make ar r angement s at  t he 

hear i ng t hat  woul d have per mi t t ed Wood t o consul t  wi t h hi m 

conf i dent i al l y .   The St at e r esponds t hat  Wood has f ai l ed t o 
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demonst r at e,  i n al l  t hr ee r espect s,  t hat  counsel  per f or med 

def i c i ent l y or  t hat  any def i c i ent  per f or mance was pr ej udi c i al .   

We agr ee wi t h t he St at e.  

¶71 Fi r st ,  we ar e sat i sf i ed t hat  counsel ' s f ai l ur e t o 

r ai se t he const i t ut i onal  i ssue was not  i nef f ect i ve.   We need not  

assess whet her  counsel  per f or med def i c i ent l y i n t hat  r espect .   

Gi ven our  concl usi on her ei n t hat  Wi s.  St at .  § 971. 17( 3) ( c)  does 

not  v i ol at e subst ant i ve or  pr ocedur al  due pr ocess,  Wood cannot  

show t hat  t he f ai l ur e t o r ai se such i ssues pr ej udi ced hi m.  

¶72 Second,  t r i al  counsel  i n t hi s s i t uat i on was not  

r equi r ed t o seek an i ndependent  psychol ogi cal  eval uat i on of  

Wood.   At  t he hear i ng,  Dr .  Smi t h pr ovi ded t he onl y t est i mony;  

Wood' s at t or ney cr oss- exami ned t he doct or  but  di d not  seek t o 

ent er  a wr i t t en or  t est i moni al  i ndependent  eval uat i on of  Wood at  

t he hear i ng.   Wood ar gues t hat  t r i al  counsel ' s f ai l ur e t o seek 

an i ndependent  eval uat i on,  or  at  l east  consul t  wi t h Wood 

r egar di ng t he possi bi l i t y ,  was def i c i ent  per f or mance.  

¶73 I t  i s  wi t hi n an at t or ney' s di scr et i on t o cal l  or  not  

cal l  a par t i cul ar  wi t ness,  i f  t he c i r cumst ances of  t he case 

r easonabl y suppor t  such a deci s i on.   See Whi t mor e v.  St at e,  56 

Wi s.  2d 706,  715,  203 N. W. 2d 56 ( 1973) ;  see al so St at e v.  

Wr i ght ,  2003 WI  App 252,  ¶¶34- 35,  268 Wi s.  2d 694,  673 

N. W. 2d 386.   As a gener al  pol i cy,  we do not  second- guess an 

at t or ney' s di scr et i onar y deci s i ons at  t r i al ,  i f  t hose deci s i ons 

wer e r at i onal  gi ven t he appl i cabl e l aw and t he f act s of  t he 

case.   St at e v.  Fel t on,  110 Wi s.  2d 485,  502- 03,  329 N. W. 2d 161 

( 1983) .  
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¶74 Her e,  t he r ecor d st r ongl y suppor t s t he i nf er ence t hat  

an i ndependent  eval uat i on woul d not  have been a benef i c i al  

opt i on f or  Wood.   Past  psychi at r i c r epor t s i n t he r ecor d 

i ndi cat e t hat  Wood f r equent l y r ef used t o speak wi t h exami ni ng 

physi c i ans or ,  when he chose t o speak,  woul d make i nappr opr i at e 

comment s t o t he physi c i ans.   Mor eover ,  t he r ecor d i ndi cat es t hat  

Wood' s behavi or  had gr own wor se i n t he mont hs l eadi ng up t o t he 

hear i ng.   Accor di ngl y,  counsel ' s deci s i on t o at t ack t he Mendot a 

eval uat i on r at her  t han seek an i ndependent  eval uat i on appear s 

r easonabl e.   Fur t her ,  we do not  bel i eve t hat ,  under  t hose 

ci r cumst ances,  counsel  was def i c i ent  t o t he ext ent  t hat  he di d 

not  di scuss t he opt i on t o have an i ndependent  eval uat i on by a 

psychol ogi st .   Accor di ngl y,  Wood' s counsel  was not  i nef f ect i ve 

i n t hat  r egar d.  

¶75 Thi r d,  and f i nal l y,  we ar e sat i sf i ed t hat  Wood' s 

at t or ney was not  i nef f ect i ve f or  f ai l i ng t o pr ov i de f or  pr i vat e 

communi cat i on wi t h hi s c l i ent  dur i ng t he hear i ng.   Wood appear ed 

at  t he hear i ng by v i deo conf er ence and hi s at t or ney appear ed i n 

per son.   When of f er ed an oppor t uni t y t o t est i f y,  Wood r emai ned 

si l ent .   Lat er ,  Wood cl ai med t hat  he had want ed t o t est i f y but  

di d not  do so because he coul d not  pr i vat el y consul t  wi t h 

counsel .   Wood asser t s t hat  counsel  shoul d have ar r anged f or  a 

separ at e phone l i ne or  some ot her  ar r angement  t o per mi t  t hem t o 

consul t  pr i vat el y dur i ng t he hear i ng.   He i nvokes f or  suppor t  

Van Pat t en v.  Deppi sch,  434 F. 3d 1038,  1046 ( 7t h Ci r .  2006)  

( Deppi sch) ,  i n whi ch t he Sevent h Ci r cui t  Cour t  of  Appeal s hel d 

t hat  an at t or ney who appear ed on speaker  phone at  t he 
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def endant ' s pl ea hear i ng pr esumpt i vel y pr ovi ded i nef f ect i ve 

assi st ance of  counsel .  

¶76 Deppi sch of f er s no assi st ance her e.   I n t hat  case,  t he 

def endant ,  pur suant  t o 28 U. S. C.  § 2254,  col l at er al l y chal l enged 

an unpubl i shed Wi sconsi n Cour t  of  Appeal s opi ni on i n whi ch t hat  

cour t  hel d t hat  t he t el ephoni c par t i c i pat i on of  t he def endant ' s 

at t or ney at  t he pl ea hear i ng di d not  v i ol at e hi s r i ght  t o 

counsel .   The Sevent h Ci r cui t  Cour t  of  Appeal s r ever sed t he 

Wi sconsi n Cour t  of  Appeal s.   Deppi sch,  434 F. 3d at  1041- 42.   

However ,  i n Wr i ght  v.  Van Pat t en,  552 U. S.  120 ( 2008) ,  t he 

Uni t ed St at es Supr eme Cour t  r ever sed t he Sevent h Ci r cui t ' s  

j udgment  i n Deppi sch.   I n so doi ng,  t he Supr eme Cour t  obser ved 

t hat  i t s " pr ecedent s do not  c l ear l y hol d t hat  counsel ' s 

par t i c i pat i on by speaker phone shoul d be t r eat ed as a compl et e 

deni al  of  counsel ,  on par  wi t h t ot al  absence. "   I d.  at  125 

( quot at i on mar ks omi t t ed) .   The Cour t  hel d t hat ,  based on t he 

post ur e of  t he case,  t he Sevent h Ci r cui t  Cour t  of  Appeal s was 

not  aut hor i zed t o gr ant  t he def endant  r el i ef  on t he mer i t s 

unl ess t he st at e cour t ' s  dec i s i on cont r adi c t ed or  was an 

unr easonabl e appl i cat i on of  c l ear l y est abl i shed Uni t ed St at es 

Supr eme Cour t  l aw.   See i d.  at  125- 26 ( descr i bi ng r equi r ement s 

f or  r evi ew i n 28 U. S. C.  § 2254( d) ( 1) ) .  

¶77 Even i f  we wer e t o det er mi ne t hat  Deppi sch of f er s any 

suppor t  t o Wood' s ar gument ,  Wood never t hel ess f ai l s  t o show t hat  

any al l eged def i c i ency was pr ej udi c i al .   He never  r equest ed,  

ei t her  bef or e or  dur i ng t he hear i ng,  an oppor t uni t y t o conf er  

pr i vat el y wi t h counsel .   Wood f ur t her  does not  i ndi cat e what  



No.  2007AP2767- CR 

 

48 
 

t est i mony he woul d have of f er ed t hat ,  had he been gi ven t he 

chance t o conf er  dur i ng t he hear i ng,  mi ght  have changed t he 

out come. 25   

¶78 I n summar y,  Wood' s i nef f ect i ve assi st ance of  counsel  

c l ai m f ai l s because he has not  shown def i c i ent  per f or mance or  

pr ej udi ce.   The ci r cui t  cour t  di d not  er r  i n denyi ng hi s mot i on 

i n t hat  r egar d.   

VI .  CONCLUSI ON 

¶79 We ar e sat i sf i ed t hat  Wi s.  St at .  § 971. 17( 3) ( c)  and 

AD- 11- 97 compor t  wi t h t he due pr ocess pr ovi s i ons of  t he 

Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on f or  t wo 

r easons.   Fi r st ,  we concl ude t hat  due pr ocess does not  r equi r e a 

f i ndi ng of  danger ousness t o i ssue an or der  compel l i ng 

i nvol unt ar y medi cat i on of  a per son commi t t ed under  Wi s.  St at .  

ch.  971.   Even i f  due pr ocess r equi r ed such a f i ndi ng,  t her e 

woul d be no vi ol at i on because t he st at ut or y l anguage of  Wi s.  

St at .  § 971. 17( 3) ( c) ,  al ong wi t h AD- 11- 97,  ef f ect i vel y pr ovi de 

f or  such a f i ndi ng.   Second,  we concl ude t hat  due pr ocess 

r equi r es per i odi c r evi ew of  t he compel l ed i nvol unt ar y medi cat i on 

or der ,  and t hat  Wi s.  St at .  § 971. 17( 3) ( c)  and AD- 11- 97 sat i sf y  

t hat  r equi r ement  as wel l .   Addi t i onal l y,  we ar e sat i sf i ed t hat  

                                                 
25 To cl ar i f y,  we concl ude t hat  Wood' s ar gument  f ai l s  due t o 

l ack of  pr ej udi ce.   Because of  t hat ,  we do not  r each t he 
i mpor t ant  i ssue of  what  r equi r ement s t he Si xt h Amendment  i mposes 
on t el ephoni c appear ances t o pr ot ect  a def endant ' s abi l i t y  t o 
pr i vat el y consul t  wi t h counsel  and how t hose r equi r ement s appl y 
t o t he f i r st  pr ong of  t he St r i ckl and anal ysi s.   
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Wood di d not  r ecei ve i nef f ect i ve assi st ance of  counsel .   

Accor di ngl y,  we hol d t hat  Wi s.  St at .  § 971. 17( 3) ( c) ,  al ong wi t h 

AD- 11- 97,  compor t  wi t h subst ant i ve and pr ocedur al  due pr ocess 

f aci al l y and as appl i ed her e.   We al so af f i r m t he ci r cui t  

cour t ' s  or der s compel l i ng i nvol unt ar y medi cat i on and denyi ng 

Wood' s mot i on f or  r el i ef  f r om t he i nvol unt ar y medi cat i on or der .  

By the Court.—The or der s of  t he c i r cui t  cour t  ar e af f i r med.  
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¶80 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  

di sagr ee wi t h t he maj or i t y opi ni on i n t hr ee r espect s:   ( 1)  I  

concl ude t hat  a f i ndi ng of  pr esent  danger ousness i s r equi r ed.   

Sect i on 971. 17( 3) ( c)  does not  r equi r e t hi s f i ndi ng and t her ef or e 

i s f aci al l y unconst i t ut i onal  as a mat t er  of  subst ant i ve due 

pr ocess.   ( 2)  I  concl ude,  as does t he maj or i t y opi ni on,  t hat  

pr ocedur al  due pr ocess r equi r es per i odi c r evi ew of  t he 

medi cat i on deci s i on.   Sect i on 971. 17( 3) ( c)  does not  pr ovi de 

per i odi c r evi ew of  t he medi cat i on deci s i on.   Accor di ngl y,  I  

concl ude t hat  t he st at ut e i s f aci al l y unconst i t ut i onal  as a 

mat t er  of  pr ocedur al  due pr ocess.   ( 3)  I  concl ude t hat  t he 

Admi ni st r at i ve Di r ect i ve,  a nonbi ndi ng i nt er nal  st at ement  of  

pol i cy,  cannot  and does not  r epai r  t he subst ant i ve and 

pr ocedur al  const i t ut i onal  def ect s of  § 971. 17( 3) ( c) .    

I  

¶81 The maj or i t y opi ni on concl udes t hat  due pr ocess does 

not  r equi r e a f i ndi ng of  danger ousness t o i ssue an or der  

compel l i ng i nvol unt ar y admi ni st r at i on of  ant i psychot i c 

medi cat i on t o a per son who i s f ound not  gui l t y of  a cr i me by 

r eason of  ment al  di sease or  def ect  and who i s i ncompet ent  t o 

r ef use medi cat i on or  t r eat ment .   I  di sagr ee.   I  am per suaded by 

t he r easoni ng of  t he f eder al  di st r i ct  cour t  i n Eni s v.  

Depar t ment  of  Heal t h & Soci al  Ser vi ces,  962 F.  Supp.  1192 ( W. D.  
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Wi s.  1996) ,  t hat  a f i ndi ng of  pr esent  danger ousness i s 

const i t ut i onal l y r equi r ed. 1   

¶82 Al l  per sons have a s i gni f i cant  const i t ut i onal l y 

pr ot ect ed l i ber t y i nt er est  i n avoi di ng t he f or ced admi ni st r at i on 

of  ant i psychot i c medi cat i on.   Sel l  v.  Uni t ed St at es,  539 U. S.  

166,  178 ( 2003) ;  Ri ggi ns v.  Nevada,  504 U. S.  127,  134 ( 1992) ;  

Washi ngt on v.  Har per ,  494 U. S.  210,  221,  229- 30 ( 1990) ;  St at e v.  

Ant hony D. B. ,  2000 WI  94,  ¶27,  237 Wi s.  2d 1,  614 N. W. 2d 435;  

maj or i t y op. ,  ¶25.  

¶83 Onl y an " essent i al "  or  " over r i di ng"  st at e i nt er est  can 

over come t hi s l i ber t y i nt er est  t o per mi t  t he i nvol unt ar y  

admi ni st r at i on of  ant i psychot i c medi cat i ons.   Sel l  v.  Uni t ed 

St at es,  539 U. S.  166,  178- 79 ( 2003) .   Possi bl e essent i al  or  

over r i di ng st at e i nt er est s ar e not  set  f or t h i n t he st at ut e;  t he 

c i r cui t  cour t  di d not  consi der  t he st at e i nt er est  i n t he pr esent  

case.   I f  t he st at e i nt er est  i s  t he or der  and saf et y of  t he 

i nst i t ut i on,  t he St at e must  adduce evi dence t o suppor t  i t s  

cont ent i on t hat  t he per son i s danger ous t o hi msel f  or  t o ot her s 

wi t hi n t he set t i ng of  t he i nst i t ut i on.   See Sel l ,  539 U. S.  at  

174,  178 ( c i t i ng Har per ,  494 U. S.  at  222) .   As t he cour t  of  

appeal s quer i ed i n i t s cer t i f i cat i on memor andum:  " I f ,  gi ven t he 

                                                 
1 Ot her  st at ut es pr ovi de t hat  danger ousness must  be 

consi der ed.   Danger ousness i s a consi der at i on i n i nvol unt ar y 
commi t ment  f or  t r eat ment  under  Wi s.  St at .  § 51. 20( 1)  and i n 
commi t ment s by t he depar t ment  of  cor r ect i ons under  
§ 51. 37( 5) ( b) .   Wi sconsi n' s Pat i ent s '  Ri ght s l aw pr ovi des t hat  
pat i ent s have t he r i ght  t o r ef use medi cat i on except ,  f or  
exampl e,  i n a s i t uat i on i n whi ch t he medi cat i on i s necessar y t o 
pr event  ser i ous physi cal  har m t o t he pat i ent  or  t o ot her s.   See 
§ 51. 61( 1) ( g) 1.  
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secur i t y cont r ol s i n pl ace at  Mendot a,  Wood does not  act ual l y 

pr esent  a danger  t o hi msel f  or  ot her s i n hi s cur r ent  unmedi cat ed 

st at e,  exact l y what  i nt er est  does t he St at e have i n compel l i ng 

hi m t o t ake medi cat i on?"   The St at e has not  pr oved a st at e 

i nt er est  t hat  meet s t he const i t ut i onal  r equi r ement .    

¶84 Danger ousness has t o be consi der ed at  t he t i me t he 

admi ni st r at i on of  t he medi cat i on i s r equest ed.   The 

det er mi nat i on t hat  danger ousness can be i nf er r ed f r om pr i or  

pr oceedi ngs,  as t he maj or i t y opi ni on ar gues,  ¶¶35- 37,  i s not ,  i n 

my opi ni on,  suf f i c i ent .   Over  seven year s have passed si nce t he 

def endant  i n t he pr esent  case was sent enced/ commi t t ed and t he 

cour t  det er mi ned he posed a r i sk of  danger .   The most  r ecent  

c i r cui t  cour t  deni al  of  t he def endant ' s pet i t i on f or  condi t i onal  

r el ease,  i ncl udi ng t he f i ndi ng t hat  t he def endant  " woul d pose a 

s i gni f i cant  r i sk of  bodi l y har m t o hi msel f  or  ot her s or  of  

ser i ous pr oper t y damage i f  condi t i onal l y r el eased, "  was al most  

t hr ee year s bef or e t he pr esent  pr oceedi ngs i nvol v i ng i nvol unt ar y 

medi cat i on.   For  a summar y of  t he pet i t i ons ( bot h bef or e and 

af t er  t he one I  descr i be)  and t hei r  di sposi t i ons,  see maj or i t y 

op. ,  ¶7 & n. 4.     

¶85 Anot her  aspect  of  subst ant i ve due pr ocess i n wei ghi ng 

t he l egi t i macy of  t he st at e' s  i nvol unt ar y admi ni st r at i on of  

ant i psychot i c dr ugs i s t he avai l abi l i t y  of  l ess i nt r usi ve 

al t er nat i ve t r eat ment s.   Sel l ,  539 U. S.  at  179,  181;  Ri ggi ns,  

504 U. S.  at  135;  Har per ,  494 U. S.  at  225;  maj or i t y op. ,  ¶24.   

The st at ut e i s s i l ent  about  t he consi der at i on of  al t er nat i ves.   

The ci r cui t  cour t ,  i n aut hor i z i ng i nvol unt ar y medi cat i on,  made 
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no f i ndi ngs or  det er mi nat i on about  l ess i nt r us i ve al t er nat i ve 

t r eat ment s.     

¶86 For  t he r easons st at ed,  I  conc l ude t hat  subst ant i ve 

due pr ocess r equi r es a f i ndi ng of  pr esent  danger ousness t o i ssue 

an or der  compel l i ng i nvol unt ar y admi ni st r at i on of  ant i psychot i c 

medi cat i ons t o a per son f ound not  gui l t y of  a cr i me by r eason of  

ment al  di sease or  def ect  and det er mi ned t o be i ncompet ent  t o 

r ef use medi cat i on or  t r eat ment .  

I I  

¶87 The maj or i t y opi ni on concl udes ( ¶¶4,  51)  t hat  

pr ocedur al  due pr ocess r equi r es per i odi c r evi ew of  t he compel l ed 

i nvol unt ar y medi cat i on or der .   I  agr ee.   Sect i on 971. 17( 3) ( c) ,  

however ,  cont ai ns no pr ovi s i on f or  such per i odi c r evi ew.   The 

maj or i t y opi ni on does not  est abl i sh a pr ocedur e f or  per i odi c 

r evi ew.    

¶88 Rat her ,  t he maj or i t y opi ni on concl udes t hat  t hi s 

pr ocedur al  const i t ut i onal  def i c i ency i s r ect i f i ed by t wo aspect s 

of  t he st at ut e:  Fi r st ,  a commi t t ed per son may pet i t i on f or  

condi t i onal  r el ease ever y s i x mont hs and t he cour t  wi l l  hol d a 

hear i ng upon such pet i t i on.   Maj or i t y op. ,  ¶57.   Second,  t he 

st at ut or y r equi r ement  t hat  medi cal  pr of essi onal s " obser ve 

appr opr i at e medi cal  st andar ds"  i ncl udes t he concept  of  per i odi c  

r evi ew.   Maj or i t y op. ,  ¶¶58- 59.  

¶89 Thus,  t o f ul f i l l  t he const i t ut i onal  r equi r ement  of  

per i odi c r evi ew,  t he maj or i t y opi ni on put s t he onus on an 

i ncompet ent  i nst i t ut i onal i zed per son t o r equest  and pur sue a 

hear i ng and on medi cal  pr of essi onal s whose concept  of  r evi ew f or  
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medi cal  pur poses may or  may not  be t he same as t he concept  of  

per i odi c r evi ew f or  const i t ut i onal  l aw pur poses.       

¶90 I n my vi ew,  nei t her  of  t hese st at ut or y pr ov i s i ons 

sat i sf i es t he pr ocedur al  due pr ocess r equi r ement  of  a per i odi c  

r evi ew.    

I I I  

¶91 The maj or i t y concl udes t hat  any st at ut or y 

const i t ut i onal  def i c i enci es ar e r emedi ed by an Admi ni st r at i ve 

Di r ect i ve and i nt er pr et s t he st at ut or y r equi r ement  of  

" appr opr i at e medi cal  ser vi ces"  t o r equi r e compl i ance wi t h t hi s 

Di r ect i ve.   The Admi ni st r at i ve Di r ect i ve i s an i nt er nal  

st at ement  of  pol i cy,  not  a r ul e or  r egul at i on of  t he Depar t ment .    

¶92 Thi s Admi ni st r at i ve Di r ect i ve was obvi ousl y adopt ed t o 

compl y wi t h t he Eni s case.   The maj or i t y opi ni on decl ar es t he 

Eni s case i s " unper suasi ve"  ( maj or i t y op. ,  ¶18) .   The cont i nued 

vi abi l i t y  of  t he Admi ni st r at i ve Di r ect i ve i s pr obl emat i c.    

¶93 The cour t ' s  obl i gat i on i s t o det er mi ne t he 

const i t ut i onal i t y of  a st at ut e,  not  t he const i t ut i onal i t y of  an 

Admi ni st r at i ve Di r ect i ve.    

¶94 For  t he r easons set  f or t h,  I  di ssent .  

¶95 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.     
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