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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s  deci s i on2 

                                                 
1 Sol owi cz v.  For war d Geneva Nat ' l ,  2009 WI  App 9,  316 

Wi s.  2d 211,  763 N. W. 2d 828.  
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gr ant i ng summar y j udgment  i n f avor  of  For war d Geneva Nat i onal ,  

LLC,  and ot her  def endant s ( col l ect i vel y,  t he Devel oper )  and 

denyi ng pl ai nt i f f s '  mot i on f or  summar y j udgment .   Bot h t he 

c i r cui t  cour t  and t he cour t  of  appeal s agr eed t hat  t he 

" Decl ar at i on of  Covenant s,  Condi t i ons,  Rest r i ct i ons and 

Easement s f or  t he Geneva Nat i onal  Communi t y"  ( t he Communi t y 

Decl ar at i on) ,  whi ch cont r ol s t he over al l  devel opment  of  Geneva 

Nat i onal ,  does not  v i ol at e Wi s.  St at .  ch.  703 ( 2007–08) , 3 t he 

Condomi ni um Owner shi p Act .   The cour t  of  appeal s  concl uded t hat  

t he Communi t y Decl ar at i on est abl i shed a mast er - pl anned communi t y4 

t hat  i s  not  subj ect  t o ch.  703 and t hat  t he t er ms of  t he 

Communi t y Decl ar at i on ar e unambi guous,  whi ch " t he compl ai nant s 

                                                                                                                                                             
2 The Honor abl e Mi chael  S.  Gi bbs of  Wal wor t h Count y 

pr esi ded.  

3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007–
08 ver si on unl ess ot her wi se not ed.  

4 The cour t  of  appeal s r ef er r ed t o Geneva Nat i onal  as a 
" mast er - pl anned communi t y. "   Sol owi cz,  316 Wi s.  2d 211,  ¶23.   We 
have not  empl oyed t hi s t er m,  but  r at her ,  r ef er  t o Geneva 
Nat i onal  s i mpl y as a 1, 600 acr e pl anned communi t y.   We have done 
so because,  t o some ext ent ,  t he t er m " mast er  pl anned communi t y"  
may have become a t er m of  ar t  i n t hose wr i t i ngs t hat  r emar k upon 
t he Uni f or m Common I nt er est  Owner shi p Act  ( UCI OA) .   I n t he 
UCI OA,  " mast er  pl anned communi t y"  i s t he t er m empl oyed f or  
devel opment s of  mor e t han 500 acr es,  wi t h at  l east  500 uni t s,  
al l  of  whi ch t he devel oper  has subj ect ed t o an over ar chi ng 
devel opment  pl an.   UCI OA § 2- 123 ( 2008) .   Al t hough Geneva 
Nat i onal  has s i mi l ar i t i es t o a mast er - pl anned communi t y as 
def i ned i n t he UCI OA,  Wi sconsi n has not  enact ed a st at ut e 
adopt i ng t he UCI OA.   I n addi t i on,  we have not  anal yzed t he UCI OA 
t o det er mi ne whet her  Geneva Nat i onal  compl i es wi t h al l  i t s  
pr ovi s i ons.  
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f ul l - wel l  knew exi st ed"  bef or e t hey pur chased i n Geneva 

Nat i onal . 5 

¶2 Two i ssues ar e pr esent ed f or  our  r evi ew:   ( 1)  whet her  

t he Communi t y Decl ar at i on,  whi ch af f ect s t he condomi ni ums,  i s 

ei t her  subj ect  t o or  cont r avenes Wi s.  St at .  ch.  703,  t he 

Condomi ni um Owner shi p Act ;  and ( 2)  whet her  t he Communi t y  

Decl ar at i on' s t er ms,  i f  unambi guous,  must  al so be r easonabl e t o 

be enf or ceabl e.   We concl ude t hat  ch.  703 does not  appl y t o t he 

Communi t y Decl ar at i on because t he Communi t y Decl ar at i on i s not  a 

document  t hat  cr eat es condomi ni ums.   Rat her ,  t he Communi t y 

Decl ar at i on pr ovi des t he over ar chi ng devel opment  scheme f or  

Geneva Nat i onal ,  a 1, 600 acr e pl anned communi t y.   Mor eover ,  t he 

Communi t y Decl ar at i on does not  cont r avene t he pr ot ect i ons of  ch.  

703 because t he Devel oper  does not  exer ci se par t i cul ar i zed day-

t o- day cont r ol  over  i ndi v i dual  condomi ni ums;  r at her ,  

par t i cul ar i zed day- t o- day cont r ol  of  t he t er ms of  i ndi v i dual  

condomi ni ums i s vest ed i n t he uni t  owner s.   Fur t her mor e,  because 

t he t er ms of  t he Communi t y Decl ar at i on ar e unambi guous,  t hose 

t er ms ar e not  r equi r ed t o be r easonabl e,  as wel l  as unambi guous,  

i n or der  t o be enf or ceabl e.   Accor di ngl y,  we af f i r m t he deci s i on 

of  t he cour t  of  appeal s t hat  af f i r med t he ci r cui t  cour t ' s  

deci s i on gr ant i ng t he Devel oper ' s mot i on f or  summar y j udgment  

and denyi ng pl ai nt i f f s '  mot i on f or  summar y j udgment .  

                                                 
5 Sol owi cz,  316 Wi s.  2d 211,  ¶1.  
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I .   BACKGROUND 

¶3 The r el evant  f act s ar e undi sput ed.   Pl ai nt i f f s  Mar k J.  

Sol owi cz,  Jesse E.  Sol t i s  and St ephen J.  Havey ( col l ect i vel y,  

Sol owi cz)  each pur chased a condomi ni um uni t  i n Geneva Nat i onal ,  

a pl anned communi t y near  Lake Geneva,  Wi sconsi n.   Geneva 

Nat i onal  was desi gned by " envi r onment al  speci al i st s and 

engi neer s t o pr ot ect  t he beaut y of  t he envi r onment "  whi l e 

of f er i ng year  r ound ameni t i es and ser vi ces t o i t s r esi dent s and 

t o t hose who vi s i t  Geneva Nat i onal . 6  The communi t y spans 

appr oxi mat el y 1, 600 acr es and consi st s of  t hr ee gol f  cour ses,  

r acquet  and swi m cl ubs,  numer ous wooded hi k i ng t r ai l s,  hot el s,  

r est aur ant s,  pr i vat e r oadways and ut i l i t i es,  s i ngl e-  and mul t i -

f ami l y r esi dences and commer ci al  space.   Geneva Nat i onal  was 

f i r st  devel oped by GN Par t ner s,  an I l l i noi s Gener al  Par t ner shi p.   

For war d Geneva Nat i onal ,  LLC i s GN Par t ner s '  successor  i n 

i nt er est  as t he Devel oper .  

¶4 The mul t i - f ami l y r esi dent i al  bui l di ngs i ncl ude 32 

par cel s of  condomi ni ums. 7  Each condomi ni um par cel ,  i ncl udi ng t he 

t hr ee condomi ni um uni t s pur chased by pl ai nt i f f s,  has t wo 

r ecor ded decl ar at i ons t hat  appl y t o i t :   t he " Decl ar at i on of  

Condomi ni um Owner shi p and of  Easement s,  Rest r i ct i ons,  Condi t i ons 

                                                 
6 www. genevanat i onal hoa. com,  v i s i t ed Mar ch 12,  2010.  

7 The condomi ni um par cel s ar e separ at ed i nt o di st i nct  
nei ghbor hoods t hat  var y i n s i ze and ar chi t ect ur al  st y l e.   For  
exampl e,  The Tur n at  Geneva Nat i onal  i ncl udes t wo model s—The 
Tuscany and The Meadow——and Foxwood at  Geneva Nat i onal  spans 65 
acr es and i s pl at t ed f or  106 si ngl e- f ami l y condomi ni um uni t s.   
ht t p: / / gnbui l der s. com/ pr ef bui l d. ht ml .  
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and Covenant s f or  Geneva Nat i onal  Condomi ni um No.  __"  ( wi t h t he 

par t i cul ar  condomi ni um uni t  number  i ndi cat ed)  ( t he Condomi ni um 

Decl ar at i on)  and t he Communi t y Decl ar at i on.   The Communi t y 

Decl ar at i on was r ecor ded i n t he Wal wor t h Count y Regi st er  of  

Deeds Of f i ce on May 21,  1990,  and each of  t he Condomi ni um 

Decl ar at i ons,  al l  dat ed May 22,  1990,  wer e r ecor ded somet i me 

t her eaf t er .  

A.   Condomi ni um Decl ar at i on 

¶5 The Condomi ni um Decl ar at i on f or  each par cel  subj ect s 

t hat  condomi ni um par cel  and t he condomi ni um uni t s wi t hi n t hat  

par cel  t o t he pr ovi s i ons of  t he Condomi ni um Owner shi p Act .   Each 

Condomi ni um Decl ar at i on r equi r ed t he Decl ar ant  t o f or m t he 

Geneva Nat i onal  Condomi ni um Mast er  Associ at i on,  I nc.  

( Condomi ni um Mast er  Associ at i on) ,  pur suant  t o Wi s.  St at .  

§ 703. 155,  not  l at er  t han t he dat e of  t he f i r st  conveyance of  a 

condomi ni um uni t  t o a pur chaser .   The Decl ar ant  pr oper l y f or med 

t he Condomi ni um Mast er  Associ at i on.   Thi s associ at i on ser ves al l  

r esi dent i al  and sel ect  commer ci al  condomi ni ums at  Geneva 

Nat i onal .   The Devel oper  has no cont r ol  over  t he Condomi ni um 

Mast er  Associ at i on;  compl et e cont r ol  i s  vest ed i n i t s member s—

t he condomi ni um uni t  owner s.   The Condomi ni um Mast er  Associ at i on 

conduct s t he af f ai r s of  t he condomi ni um par cel s.   I t s ser vi ces 

ar e l i mi t ed t o mai nt enance and admi ni st r at i on.  

B.   Communi t y Decl ar at i on 

¶6 The Communi t y Decl ar at i on i s not  s i mpl y a r est r i ct i ve 

covenant  as t he document  has been r ef er r ed t o by pet i t i oner s and 

i n bot h pr evi ous cour t  deci s i ons.   Rat her ,  i t  i s  a mast er  
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gover nance scheme f or  t he ent i r e Geneva Nat i onal  devel opment .   

The document  was enact ed by t he Decl ar ant ,  whom we al so r ef er  t o 

as t he Devel oper ,  For war d Geneva Nat i onal ,  LLC. 8  The ci r cui t  

cour t  det er mi ned t he Communi t y Decl ar at i on' s pur pose i s t o 

pr omot e t he or der l y devel opment  of  Geneva Nat i onal ;  t o cont r ol  

t he ef f ect  of  t he devel opment  t o pr eser ve t he nat ur al  set t i ng;  

t o mai nt ai n wooded ar eas,  open spaces,  r ecr eat i onal  ar eas,  

r oadways and ot her  f aci l i t i es and t o subj ect  t he devel opment  t o 

t he t er ms of  t he Communi t y Decl ar at i on f or  i t s over al l  benef i t .   

Thi s i s accompl i shed t hr ough t wo gover ni ng bodi es:   t he Geneva 

Nat i onal  Tr ust  ( Tr ust )  and t he Geneva Nat i onal  Communi t y  

Associ at i on ( Communi t y Associ at i on) .  

¶7 The pur pose of  t he Tr ust  i s  t o pr eser ve and mai nt ai n 

t he nat ur al  env i r onment  wi t hi n Geneva Nat i onal .   The Tr ust ' s 

power s and dut i es i ncl ude adopt i ng and enf or ci ng ar chi t ect ur al  

st andar ds,  adopt i ng and amendi ng r ul es and r egul at i ons gover ni ng 

t he use of  pr oper t y and gr ant i ng var i ances f r om r est r i ct i ons set  

f or t h i n t he Communi t y Decl ar at i on.   The Tr ust  i s  gover ned by 

maj or i t y vot e of  t hr ee t r ust ees.   I f  t he Tr ust  i s  unabl e,  f ai l s  

or  r ef uses t o act  accor di ng t o i t s dut i es,  onl y t hen can t he 

Decl ar ant  exer ci se t he Tr ust ' s power s.   The Tr ust  i s  i ndependent  

of ,  and not  account abl e t o,  t he Communi t y Associ at i on.  

¶8 The Communi t y Associ at i on has var i ous power s,  dut i es 

and r esponsi bi l i t i es.   I t  mai nt ai ns Geneva Nat i onal ' s pr i vat e 

                                                 
8 GN Par t ner s was t he or i gi nal  Decl ar ant ,  as wel l  as t he 

or i gi nal  devel oper .   For war d Geneva Nat i onal ,  LLC i s i t s 
successor  i n i nt er est  i n bot h capaci t i es.  
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r oadways,  medi ans,  ent r ances and pr oper t y;  pr ovi des ut i l i t i es 

and secur i t y ser vi ces;  may l evy assessment s on pr oper t y owner s;  

may buy or  sel l  pr oper t y on behal f  of  t he member s;  may obt ai n 

l oans and may t ake any ot her  l awf ul  act i on necessar y i n t he sol e 

and absol ut e di scr et i on of  t he Boar d of  Di r ect or s t o exer ci se 

al l  power s and di schar ge al l  dut i es and r esponsi bi l i t i es of  t he 

Communi t y Associ at i on and t o car r y out  t he pur pose and i nt ent  of  

t he Communi t y Decl ar at i on.   I t s power s ar e l i mi t ed t o t he ext ent  

t hat  i t  cannot  exer ci se t he power s gr ant ed t o t he Tr ust .   The 

Communi t y Associ at i on i s gover ned by t he maj or i t y vot e of  t he 

Boar d of  Di r ect or s.   The Boar d of  Di r ect or s i s made up of  f i ve 

( or i gi nal l y s i x)  c l asses of  vot i ng member s:   t he c l ub owner s,  

commer ci al  pr oper t y owner s,  mul t i pl e- f ami l y uni t  owner s,  s i ngl e-

f ami l y uni t  owner s and t he Devel oper .   Each cl ass of  vot i ng 

member s el ect s a r epr esent at i ve t o s i t  on t he Boar d of  

Di r ect or s,  and each r epr esent at i ve may cast  f our  vot es,  except  

t he commer ci al  pr oper t y owner s who may cast  onl y t hr ee vot es.  

¶9 Ar t i c l e I X of  t he Communi t y Decl ar at i on r eser ves 

cer t ai n r i ght s f or  t he Decl ar ant ,  t wo of  whi ch ar e at  i ssue 

her e.   The Decl ar ant  may amend t he Communi t y Decl ar at i on wi t hout  

appr oval  of  any condomi ni um uni t  owner  i f  t he Decl ar ant  

det er mi nes t hat  t he amendment  does not  mat er i al l y  al t er  or  

change any uni t  owner ' s r i ght  t o t he use and enj oyment  of  hi s or  

her  pr oper t y.   Addi t i onal l y,  t he Decl ar ant  may exer ci se t he 

power s l i s t ed i n Ar t i c l e I X unt i l :  

conveyance by Decl ar ant  of  ei ght y- f i ve per cent  ( 85%)  
of  t he maxi mum number  of  Uni t s whi ch may be l ocat ed on 
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Si ngl e- Fami l y Resi dence Gr ounds and Mul t i pl e- Fami l y 
Resi dence Gr ounds wi t hi n t he Pr oper t y,  as det er mi ned 
f r om t i me t o t i me pur suant  t o t he pr ovi s i ons of  t he 
appl i cabl e zoni ng l aws and or di nances,  i ncl udi ng any 
var i at i ons,  use per mi t s,  amendment s and ot her  
modi f i cat i ons t her et o enact ed by Wal wor t h Count y,  
Wi sconsi n or  any ot her  gover nment al  uni t  or  agency 
havi ng j ur i sdi ct i on t her eof  .  .  .  .  

The maxi mum number  of  r esi dent i al  uni t s i s 1, 960.   As of  Apr i l  

2007,  t he Decl ar ant  conveyed 1, 015 uni t s,  appr oxi mat el y 52 

per cent  of  t he maxi mum number .   No ot her  t er m exi st s f or  t he 

t r ansi t i on of  Decl ar ant  cont r ol  t o t he pr oper t y owner s.  

¶10 Sol owi cz sued f or  decl ar at or y j udgment .   Sol owi cz' s 

maj or  compl ai nt  i s  t hat  t he Devel oper ,  r ef er r ed t o as t he 

" Decl ar ant "  i n t he Communi t y Decl ar at i on,  r et ai ns t oo much 

cont r ol  over  t he devel opment  of  Geneva Nat i onal . 9  I n an ef f or t  

t o l i mi t  t he Devel oper ' s cont r ol ,  Sol owi cz sought  a decl ar at i on 

t hat  Wi s.  St at .  ch.  703 appl i es t o t he Communi t y Decl ar at i on,  

t hat  t he Communi t y Decl ar at i on be deemed i nval i d f or  v i ol at i ng 

ch.  703 and t hat  t he Devel oper  r el i nqui sh cont r ol  of  Geneva 

Nat i onal  t o t he pr oper t y owner s.   Sol owi cz f ur t her  ar gued t hat  

even i f  t he Communi t y Decl ar at i on i s not  subj ect  t o ch.  703,  i t  

i s  i nval i d because i t s t er ms ar e unr easonabl e,  ambi guous and 

vague.   The par t i es f i l ed cr oss- mot i ons f or  summar y j udgment .  

¶11 The ci r cui t  cour t  gr ant ed def endant s '  mot i on f or  

summar y j udgment  and deni ed pl ai nt i f f s '  mot i on f or  summar y 

j udgment .   Fi ndi ng no genui ne i ssue of  mat er i al  f act ,  t he 

                                                 
9 For  exampl e,  Sol owi cz compl ai ns t hat  t he Devel oper  

pur chased an expensi ve gat e f or  t he ent r ance t o t he communi t y 
and t hen assessed al l  t he owner s f or  t hat  pur chase.  
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c i r cui t  cour t  hel d t hat  t he Communi t y Decl ar at i on i s not  a 

condomi ni um i nst r ument  and t hus i s not  subj ect  t o ch.  703 and 

t hat  i t  does not  cont r avene ch.  703 because each i ndi v i dual  

Condomi ni um Decl ar at i on i s subj ect  t o ch.  703 and t hus pr ovi des 

pl ai nt i f f s t he pr ot ect i ons of  t he l aw wi t h r egar d t o t he 

par t i cul ar  par cel  i n whi ch t hei r  i ndi v i dual  uni t s ar e l ocat ed.   

The ci r cui t  cour t  f ur t her  hel d t hat  t he Communi t y Decl ar at i on' s 

t er ms wer e not  ambi guous or  vague.   Fi nal l y,  t he cour t  hel d t hat  

i t  was pr ecl uded f r om assessi ng r easonabl eness because t he 

Communi t y Decl ar at i on' s l anguage i s unambi guous.   The cour t  of  

appeal s af f i r med t he ci r cui t  cour t ' s  deci s i on and,  i n addi t i on 

t o t he r easons set  f or t h by t he c i r cui t  cour t ,  expl ai ned t hat  

t he Communi t y Decl ar at i on est abl i shed a 1, 600 acr e pl anned 

communi t y t hat  i s  not  subj ect  t o ch.  703.  

¶12 We gr ant ed r evi ew and now af f i r m.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶13 Thi s case r equi r es us t o r evi ew t he ci r cui t  cour t ' s  

deci s i on gr ant i ng t he Devel oper ' s mot i on f or  summar y j udgment .   

We r evi ew a deci s i on on a mot i on f or  summar y j udgment  

i ndependent l y,  empl oyi ng t he same met hodol ogy as t he c i r cui t  

cour t .   Est at e of  Genr i ch v.  OHI C I ns.  Co. ,  2009 WI  67,  ¶10,  318 

Wi s.  2d 553,  769 N. W. 2d 481.   Resol ut i on of  t he f i r st  quest i on 

pr esent ed r equi r es us t o i nt er pr et  and appl y Wi s.  St at .  ch.  703.   

" ' The i nt er pr et at i on and appl i cat i on of  a st at ut e t o an 

undi sput ed set  of  f act s ar e quest i ons of  l aw t hat  we r evi ew 

i ndependent l y. ' "   I d.  ( quot i ng McNei l  v.  Hansen,  2007 WI  56,  ¶7,  
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300 Wi s.  2d 358,  731 N. W. 2d 273) .   Resol ut i on of  t he second 

quest i on pr esent ed r equi r es us t o i nt er pr et  a wr i t t en document  

af f ect i ng l and and i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y of  t he c i r cui t  cour t .   Zi nda v .  Kr ause,  191 

Wi s.  2d 154,  165,  528 N. W. 2d 55 ( Ct .  App.  1995)  ( c i t i ng Bubol z 

v.  Dane Count y,  159 Wi s.  2d 284,  291–92,  464 N. W. 2d 67 ( Ct .  App.  

1990) ) .  

B.   Appl i cat i on of  t he Condomi ni um Owner shi p Act  

¶14 The f i r st  quest i on i s whet her  t he Communi t y 

Decl ar at i on,  whi ch est abl i shed t he t er ms and condi t i ons f or  t he 

devel opment  of  a 1, 600 acr e pl anned communi t y t hat  i ncl udes 

condomi ni um par cel s,  must  compl y wi t h t he Condomi ni um Owner shi p 

Act  ( t he Act ) .   See Wi s.  St at .  ch.  703.   Sol owi cz ar gues t hat  

t he Communi t y Decl ar at i on i s a condomi ni um i nst r ument  subj ect  t o 

t he Condomi ni um Owner shi p Act .  

¶15 The condomi ni um decl ar at i on i s t he oper at i ve 

i nst r ument  t hat  cr eat es a condomi ni um.   See Wi s.  St at .  § 703. 09.   

Chapt er  703 appl i es t o al l  pr oper t y wi t h a dul y execut ed 

condomi ni um i nst r ument .   Sol owi cz ar gues t hat  t he Communi t y 

Decl ar at i on i s a condomi ni um i nst r ument  as cont empl at ed by t he 

Act  because t he Devel oper  at t ached t he Communi t y Decl ar at i on t o 

t he i ndi v i dual  Condomi ni um Decl ar at i ons. 10  Ther ef or e,  Sol owi cz 
                                                 

10 We,  l i ke t he c i r cui t  cour t  and cour t  of  appeal s,  
r ecogni ze t hat  Sol owi cz bases hi s ar gument  i n par t  on an 
advi sor y memor andum i ssued by t he Wi sconsi n At t or ney Gener al  on 
Jul y 21,  2006.   The Memor andum concl uded t hat  t he Communi t y 
Decl ar at i on was i n f act  subj ect  t o Wi s.  St at .  ch.  703 and t hus 
was pr obabl y not  val i d.   Such opi ni ons can be per suasi ve,  but  
t hey ar e not  bi ndi ng on t hi s cour t .  
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cont ends t hat  ch.  703 over r i des any cont r adi ct or y pr ovi s i ons i n 

t he Communi t y Decl ar at i on.   Speci f i cal l y,  Sol owi cz ar gues t hat  

because Ar t i c l e I X of  t he Communi t y Decl ar at i on l ef t  t he 

Decl ar ant  i n cont r ol  of  Geneva Nat i onal  f or  19 year s,  i t  

v i ol at es Wi s.  St at .  § 703. 15( 2) ( c) . 11  Exci s i ng Ar t i c l e I X woul d 

r esul t  i n cont r ol  of  Geneva Nat i onal  bei ng t r ansf er r ed t o t he 

uni t  owner s.   Si mi l ar l y,  Sol owi cz ar gues t hat  t he Decl ar ant  

v i ol at ed § 703. 09( 2) 12 each of  t he f our  t i mes i t  uni l at er al l y 

amended t he Communi t y Decl ar at i on and t hat  t he pr ovi s i ons of  t he 

Communi t y Decl ar at i on al l owi ng such uni l at er al  amendment s shoul d 

be exci sed.   We di sagr ee wi t h Sol owi cz and decl i ne t o exci se any 

pr ovi s i ons of  t he Communi t y Decl ar at i on.  

¶16 We concl ude t hat  t he Communi t y Decl ar at i on i s not  a 

condomi ni um i nst r ument  subj ect  t o ch.  703;  r at her ,  i t  

est abl i shes an over al l  devel opment  scheme f or  t he 1, 600 acr e 

pl anned communi t y.   Condomi ni um i nst r ument s i ncl ude t he 

condomi ni um decl ar at i on,  pl at  and pl an.   See Wi s.  St at .  

§ 703. 02( 5) .   Fi r st ,  t o qual i f y as a condomi ni um decl ar at i on,  

t he document  " shal l  cont ai n"  " a st at ement  of  t he owner ' s i nt ent  

t o subj ect  t he pr oper t y t o t he condomi ni um decl ar at i on"  under  

                                                 
11 Wi sconsi n St at .  § 703. 15( 2) ( c)  r equi r es a decl ar ant  t o 

r el i nqui sh cont r ol  of  a condomi ni um associ at i on " [ t ] hi r t y days 
af t er  t he conveyance of  75% of  t he common el ement  i nt er est  t o 
pur chaser s, "  but  not  l at er  t han t hr ee year s af t er  t he 
decl ar at i on i s r ecor ded or  t en year s i n t he case of  an 
expandabl e condomi ni um.  

12 Wi sconsi n St at .  § 703. 09( 2)  pr ovi des:   " [ A]  condomi ni um 
decl ar at i on may be amended wi t h t he wr i t t en consent  of  at  l east  
t wo- t hi r ds"  of  t he uni t  owner s.  
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t he Act ,  a name i ncl udi ng t he wor d " condomi ni um"  and a 

descr i pt i on of  t he condomi ni um' s common el ement s. 13  Wi s.  St at .  

§ 703. 09( 1) ( a) ,  ( b) ,  ( d) .   No par t  of  t he Communi t y Decl ar at i on 

evi nces t he Decl ar ant ' s i nt ent  t o subj ect  al l  1, 600 acr es t o ch.  

703;  r at her ,  i t  i s  t he Condomi ni um Decl ar at i on f or  each 

condomi ni um par cel  t hat  demonst r at es t he i nt ent  t o be subj ect  t o 

t he Act .   Fur t her ,  t he Communi t y Decl ar at i on' s f ul l  name,  

" Decl ar at i on of  Covenant s,  Condi t i ons,  Rest r i ct i ons and 

Easement s f or  t he Geneva Nat i onal  Communi t y, "  ver y c l ear l y does 

not  i ncl ude t he wor d condomi ni um.   The Communi t y Decl ar at i on 

r ef er s t o condomi ni ums onl y when i t  r ef er ences t he Condomi ni um 

Decl ar at i ons,  whi ch c l ear l y i nc l ude t he wor d condomi ni um i n 

t hei r  t i t l e.   Fi nal l y,  each Condomi ni um Decl ar at i on,  not  t he 

Communi t y Decl ar at i on,  i ncl udes a descr i pt i on of  t he 

condomi ni um' s common el ement s.   The Communi t y Decl ar at i on i s 

not ,  nor  does i t  pur por t  t o be,  a condomi ni um pl at .   A 

condomi ni um pl at  must  i ncl ude a sur vey of  t he condomi ni um 

pr oper t y.   See Wi s.  St at .  § 703. 11( 2) ( b) .   Such pl at  was 

pr oper l y i ncl uded i n each Condomi ni um Decl ar at i on,  not  t he 

Communi t y Decl ar at i on.   Last l y,  t he Communi t y Decl ar at i on i s not  

a condomi ni um pl an,  whi ch i s r equi r ed t o be submi t t ed as par t  of  

t he pl at .   See § 703. 11( 2) ( c) .   Agai n,  each Condomi ni um 

Decl ar at i on,  not  t he Communi t y Decl ar at i on,  pr oper l y shows t he 

l ocat i on of  t he condomi ni um uni t s.  

                                                 
13 These ar e onl y t hr ee of  t he t en r equi r ement s necessar y t o 

cr eat e a condomi ni um decl ar at i on,  none of  whi ch i s f ound i n t he 
Communi t y Decl ar at i on.   See Wi s.  St at .  § 703. 09( 1) ( a) –( j ) .  
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¶17 These shor t comi ngs cannot  be sal vaged by t he Act ' s 

savi ng pr ovi s i on i n Wi s.  St at .  § 703. 30( 2)  because t he Communi t y 

Decl ar at i on cannot  be sai d t o " subst ant i al l y  conf or m wi t h t he 

r equi r ement s"  of  t he Act .   Thus,  t he pl ai n l anguage of  ch.  703 

makes cl ear  t hat  t he Communi t y Decl ar at i on i s not  a condomi ni um 

i nst r ument  subj ect  t o t he Act .  

¶18 Sol owi cz f ur t her  ar gues t hat  Geneva Nat i onal  i s  

r equi r ed t o compl y wi t h t he Act  because i t  i s  a communi t y of  

condomi ni ums and t he Communi t y Associ at i on i s an umbr el l a 

or gani zat i on aut hor i zed by Wi s.  St at .  § 703. 155( 7) . 14  The 

Devel oper  count er s by ar gui ng t hat  Geneva Nat i onal  i s  not  s i mpl y 

a communi t y of  condomi ni ums,  but  a 1, 600 acr e pl anned communi t y,  

por t i ons of  whi ch cont ai n condomi ni ums.  

¶19 We agr ee wi t h t he cour t  of  appeal s '  st at ement  t hat  

pl anned communi t i es,  such as Geneva Nat i onal ,  " ar e an ent i r el y  

di f f er ent  t ype and l evel  of  devel opment  t han condomi ni ums. "   

Sol owi cz v.  For war d Geneva Nat ' l ,  2009 WI  App 9,  ¶23,  316 

Wi s.  2d 211,  763 N. W. 2d 828.   A condomi ni um i s a f or m of  

owner shi p of  r eal  pr oper t y t hat  combi nes t wo separ at e f or ms of  

owner shi p i nt er est :   t he i ndi v i dual  owner shi p of  t he dwel l i ng 

uni t  and t he undi v i ded common owner shi p,  wi t h ot her  uni t  owner s,  

of  t he common el ement s of  t he condomi ni um par cel .   Joseph W.  

Boucher  et  al . ,  Wi sconsi n Condomi ni um Law Handbook § 1. 17 ( 3d 

                                                 
14 Sect i on 703. 155( 7)  pr ovi des:   " A mast er  associ at i on may 

r epr esent  condomi ni um or  noncondomi ni um pr oper t y on behal f  of  
one or  mor e condomi ni ums and pr oper t y under  a di f f er ent  f or m of  
owner shi p or  f or  t he benef i t  of  t he uni t  owner s of  one or  mor e 
condomi ni ums and t he owner s of  ot her  pr oper t y. "  
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ed.  2006) .   Whi l e we f ound var yi ng char act er i st i cs of  s i mi l ar l y  

pl anned communi t i es,  t her e ar e sever al  key component s t hat  

appear  t o be common t o most  such communi t i es.   Fi r st ,  t hese 

communi t i es gener al l y ar e l ar ge15 devel opment s t hat  usual l y 

i ncl ude a mi x of  commer ci al ,  r ecr eat i onal  and r esi dent i al  

pr oper t y,  i ncl udi ng condomi ni ums.   Second,  a keyst one t o such 

communi t i es i s an over al l  devel opment  scheme t hat  not  onl y  

per mi t s i ndi v i dual  uni t s t o oper at e under  t hei r  own i ndi v i dual  

gover ni ng document s,  but  al so subj ect s t he ent i r e devel opment  t o 

a mast er  gover ni ng body,  whi ch ensur es t he ent i r e communi t y i s 

devel oped accor di ng t o i t s st at ed pur pose. 16  The communi t i es 

f unct i on as semi - aut onomous,  pr i vat e quasi - t owns.  

                                                 
15 Sect i on 2–123( a)  of  t he UCI OA st at es t hat  a communi t y 

qual i f i es as a " mast er  pl anned communi t y i f  t he decl ar ant  has 
r eser ved t he devel opment  r i ght  t o cr eat e at  l east  [ 500]  uni t s 
.  .  .  and at  t he t i me of  t he r eser vat i on t hat  decl ar ant  owns or  
cont r ol s mor e t han [ 500]  acr es on whi ch t he uni t s may be bui l t . "  
( Br acket s i n or i gi nal . )    

16 The ci r cui t  cour t  r el i ed on t he Wi sconsi n Real t or s  
Associ at i on' s ( WRA) ,  appear i ng as ami cus cur i ae,  def i ni t i on of  a 
mast er - pl anned communi t y,  whi ch encompassed t he t wo key 
component s descr i bed above.   WRA descr i bed a mast er - pl anned 
communi t y as one whi ch:  

cont empl at es many par cel s,  each oper at i ng under  a 
separ at e owner shi p r egi me such as a condomi ni um 
decl ar at i on,  but  al l  subj ect  t o a mast er  set  of  
r est r i ct i ons t o gi ve not i ce t o buyer s of  t he i nt ended 
uses and use r est r i ct i ons,  ameni t i es,  and gover nance 
st r uct ur e.   Most  of t en,  t he over al l  communi t y  has 
mi xed uses,  such as s i ngl e- f ami l y r esi dent i al ,  mul t i -
f ami l y r esi dent i al ,  commer ci al ,  and r ecr eat i onal .   
Each separ at e ar ea r equi r es di f f er ent  owner shi p,  wi t h 
a mast er  associ at i on t o gover n t he ent i r e devel opment .  
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¶20 Geneva Nat i onal  i s  not  mer el y a communi t y of  

condomi ni ums;  r at her ,  i t  i s  a 1, 600 acr e pl anned communi t y t hat  

i ncl udes condomi ni um par cel s and ot her  t ypes of  owner shi p.   The 

Communi t y Decl ar at i on,  Geneva Nat i onal ' s over ar chi ng devel opment  

pl an,  gui des t he devel opment  of  1, 600 acr es accor di ng t o t he 

Devel oper ' s v i s i on—" a di st i nct  gol f  and l ei sur e communi t y. "   

Sol owi cz,  316 Wi s.  2d 211,  ¶24.   I t  al so ser ves t o pr ot ect  t hose 

who pur chase wi t hi n Geneva Nat i onal  by assur i ng t hat  t hei r  

common i nt er est  i n devel opi ng such a communi t y accor di ng t o t he 

over ar chi ng devel opment  pl an wi l l  be honor ed as devel opment  

cont i nues.   And f i nal l y,  t he r ecor ded Communi t y Decl ar at i on 

gi ves not i ce t o al l  pur chaser s of  Geneva Nat i onal ' s under l y i ng 

t er ms and condi t i ons.  

¶21 As di d t he cour t  of  appeal s,  we t oo concl ude t hat  Wi s.  

St at .  " ch.  703 [ ]  unambi guousl y pr ovi des no r ef er ence what soever  

t o mast er - pl anned communi t i es.   So,  t he pl ai n meani ng of  t he 

chapt er  i s t hat  i t  s i mpl y does not  cont empl at e such 

communi t i es. "   I d. ,  ¶35.   Accor di ngl y,  because t he Communi t y 

Decl ar at i on est abl i shes t he over al l  devel opment  scheme f or  t he 

1, 600 acr e pl anned communi t y,  i t  need not  compl y wi t h ch.  703.  

¶22 Fur t her mor e,  t he por t i on of  Geneva Nat i onal  t hat  

Sol owi cz seeks t o cont r ol  i s  not  t he 32 r esi dent i al  

condomi ni ums.   The uni t  owner s al r eady have achi eved t hi s. 17  

I nst ead,  Sol owi cz seeks cont r ol  of  t he r emai nder  of  t he 1, 600 

acr e devel opment .   Accept i ng Sol owi cz' s ar gument  woul d mean t hat  

                                                 
17 See i nf r a ¶¶26,  29–30.  
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s i mpl y because a devel oper  chooses t o i ncl ude one condomi ni um 

par cel  i n a 1, 600 acr e devel opment ,  t he t i me l i mi t at i ons of  ch.  

703—t hr ee or  t en year s—cont r ol  t he ent i r e 1, 600 acr es.   

Ther eaf t er ,  devel opment  deci s i ons woul d cede t o t he t hen 

exi st i ng condomi ni um uni t  owner s.   Thi s sur el y  cannot  be t he 

case.   Due t o t he compl exi t y of  t he devel opment  of  t he l ar ge 

pl anned communi t y,  ext ended devel oper  cont r ol  i s  necessar y t o 

pr oper l y mar ket  and uni f or ml y devel op such pr oper t y.   See 

Uni f or m Common I nt er est  Owner shi p Act  § 2- 123( g)  ( 2008) .  

¶23 Li kel y ant i c i pat i ng t he weakness of  t he ar gument s 

addr essed above,  Sol owi cz at t empt s t o r ei nvent  hi s ar gument  by 

asser t i ng t hat  even i f  t he Communi t y Decl ar at i on i s not  a 

condomi ni um i nst r ument  and ch.  703 does not  di r ect l y appl y t o 

pl anned communi t i es,  t he over ar chi ng devel opment  scheme of  

Geneva Nat i onal  i nt ent i onal l y cont r avenes t he pr ot ect i ons of  ch.  

703,  t o whi ch pl ai nt i f f s ar e ent i t l ed.   Sol owi cz c i t es t hr ee 

cases f r om ot her  j ur i sdi ct i ons t hat  he cont ends use condomi ni um 

l aw t o l i mi t  a devel oper ' s cont r ol  over  pl anned communi t i es.   

Al l  t hr ee of  t he cases ci t ed ar e di st i ngui shabl e on t hei r  f act s,  

and one act ual l y suppor t s t he Devel oper ' s posi t i on.    

¶24 I n Fox v.  Ki ngs Gr ant  Mai nt enance Ass' n,  770 A. 2d 707 

( N. J.  2001) ,  c i t ed by Sol owi cz,  pl ai nt i f f s wer e 46 condomi ni um 

uni t  owner s i n a pl anned communi t y18 t hat  spanned 1, 800 acr es 

                                                 
18 The cour t  i n t hi s case r ef er r ed t o t he communi t y as a 

pl anned- uni t  devel opment ,  t he descr i pt i on of  whi ch has 
si mi l ar i t i es t o a pl anned communi t y wi t h an over ar chi ng 
devel opment  scheme.   See Fox v.  Ki ngs Gr ant  Mai nt .  Ass' n,  770 
A. 2d 707,  710 ( N. J.  2001) .  
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wi t h a t ot al  of  1, 447 i ndi v i dual l y owned uni t s.   The condomi ni um 

associ at i on was r equi r ed t o t ur n over  cont r ol  of  t he 

condomi ni um' s common el ement s t o t he communi t y ' s umbr el l a 

associ at i on,  whi ch consi st ed of  non- uni t  owner s.   The umbr el l a 

associ at i on t hen exer ci sed compl et e cont r ol  of  " all common 

property, "  i ncl udi ng common el ement s of  t he i ndi v i dual  

condomi ni ums.   I d.  at  711 ( emphasi s i n or i gi nal ) .   The cour t  

hel d t hat  New Jer sey' s condomi ni um act  pr ohi bi t ed r equi r i ng uni t  

owner s t o del egat e t hei r  gover nance r i ght s over  t he common 

el ement s of  t hei r  condomi ni um t o t he umbr el l a associ at i on.   I d.  

at  709.  

¶25 The Fox cour t  went  on t o expl ai n t hat  an umbr el l a 

associ at i on i s per mi t t ed t o cont r ol  " pr oper t y i nt ended f or  t he 

common and benef i c i al  use of  uni t  owner s of  sever al  separ at e 

condomi ni um associ at i ons,  such as common r oadways,  common open 

space,  and common r ecr eat i onal  f aci l i t i es" ;  and,  t hat ,  as l ong 

as t he umbr el l a associ at i on does not  i nf r i nge on t he uni t  

owner ' s cont r ol  of  t he common el ement s of  i ndi v i dual  

condomi ni ums,  t he condomi ni um act  i s not  c i r cumvent ed.   I d.   The 

cour t  demonst r at ed suppor t  f or  ot her  gover nance schemes by 

expl ai ni ng t hat  because of  t he enor mi t y of  such communi t i es,  

cont r ol  by an umbr el l a associ at i on i s " necessar y f or  t he 

v i abi l i t y  and mai nt enance of  uni f or m st andar ds. "   I d.  at  719.  

¶26 Her e,  t he Communi t y Associ at i on,  whi ch was est abl i shed 

i n t he Communi t y Decl ar at i on,  f unct i ons appr opr i at el y under  

Fox' s descr i pt i on of  a l awf ul  umbr el l a associ at i on.   I t  r et ai ns 
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no cont r ol  what soever  over  t he Condomi ni um Mast er  Associ at i on, 19 

whi ch i s t he gover ni ng body t hat  r et ai ns sol e and compl et e 

cont r ol  over  t he management  and gover nance of  t he r esi dent i al  

condomi ni um par cel s,  i ncl udi ng t hei r  common el ement s. 20  St at ed 

ot her wi se,  t he Communi t y Associ at i on' s power s ar e l i mi t ed t o 

t hose Fox appr oved.   Accor di ngl y,  Fox does not  suppor t  

Sol owi cz' s ar gument  t hat  Geneva Nat i onal ' s gover nance scheme 

cont r avenes ch.  703.  

¶27 Sol owi cz next  r el i es on Br andon Far ms Pr oper t y Owner s 

Ass' n v.  Br andon Far ms Condomi ni um Ass' n,  852 A. 2d 132 ( N. J.  

2004) ,  whi ch hel d t hat  under  New Jer sey' s condomi ni um act ,  a 

decl ar at i on may not  make a condomi ni um associ at i on r esponsi bl e 

f or  an associ at i on member ' s f ai l ur e t o pay assessment s owed t o 

an umbr el l a associ at i on.   I d.  at  133–34.   Geneva Nat i onal ' s  

Communi t y Decl ar at i on does not  cont ai n such a pr ovi s i on.   To t he 

cont r ar y,  t he Communi t y Decl ar at i on pr ovi des f or  t he assessment  

of  uni t  owner s di r ect l y;  i t  does not  pass assessment s t hr ough 

t he Condomi ni um Mast er  Associ at i on as occur r ed i n Br andon Far ms.  

                                                 
19 The Condomi ni um Mast er  Associ at i on i s cont r ol l ed by i t s 

Execut i ve Boar d,  whi ch i s compr i sed of  " one i ndi v i dual  el ect ed 
f r om each condomi ni um. "   The Execut i ve Boar d i n t ur n el ect s f i ve 
Execut i ve Boar d member s t o t he Execut i ve Commi t t ee.   I t  i s  t hi s 
Execut i ve Commi t t ee t hat  has compl et e cont r ol  over  admi ni st er i ng 
t he af f ai r s of  t he condomi ni um pr oper t y pur suant  t o t he 
Condomi ni um Decl ar at i on,  t he common el ement s of  t he condomi ni ums  
and t he annual  budget  and assessment s i mposed on uni t  owner s.  

20 The common el ement s i ncl ude i nt er nal  r oads,  common ar ea 
ut i l i t i es,  swi mmi ng pool s,  l andscapi ng,  et c.  
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¶28 Fi nal l y,  Sol owi cz c i t es Ai nsl i e at  Cent ur y Vi l l age 

Condomi ni um Ass' n v.  Levy,  626 So.  2d 229 ( Fl a.  Di st .  Ct .  App.  

1993) .   I n Ai nsl i e,  i ncl uded i n t he condomi ni um decl ar at i on was 

a l ong t er m l ease and a ser vi ce cont r act  bet ween t he devel oper  

and a management  f i r m t hat  gave t he devel oper  cont r ol  of  t he 

condomi ni um' s r ecr eat i onal  f aci l i t i es.   I d.  at  230.   The cour t  

hel d t he l ease and cont r act  voi d because i t  v i t i at ed t he 

st at ut or y pr ot ect i ons i n pl ace f or  condomi ni um owner s.   I d.  at  

232.   We agr ee wi t h t he cour t  of  appeal s '  anal ysi s of  Ai nsl i e 

and concl ude t hat  i t  i s  di st i ngui shabl e f or  t wo r easons.   Fi r st ,  

i n t he case now bef or e us,  t her e i s no l ease or  cont r act  gi v i ng 

t he Devel oper  cont r ol  of  any condomi ni um par cel ' s common 

el ement s.   Second,  based on t he Ai nsl i e cour t ' s  descr i pt i on,  t he 

devel opment  i n Ai nsl i e was a communi t y of  condomi ni ums,  not  a 

pl anned communi t y wi t h an over ar chi ng devel opment  pl an si mi l ar  

t o Geneva Nat i onal .  

¶29 Si gni f i cant l y,  al l  of  Sol owi cz' s compl ai nt s r el at e t o 

how t he communi t y as a whol e,  t hr ough i t s over ar chi ng pl an,  i s 

bei ng devel oped.   He has not  compl ai ned t hat  t he Devel oper  i s 

meddl i ng i n i ndi v i dual  condomi ni um af f ai r s.   I ndeed,  t hi s i s 

because t he Devel oper  does not  have any power  over  i ndi v i dual  

condomi ni um af f ai r s and t her ef or e,  i t s  power  cannot  be sai d t o 

t hwar t  r i ght s accor ded t o i ndi v i dual  condomi ni um uni t  owner s 

under  ch.  703.  

¶30 I n suppor t  of  t hi s poi nt ,  we not e t hat  t he Decl ar ant  

t i mel y ceded cont r ol  of  each r esi dent i al  condomi ni um par cel  t o 
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i t s uni t  owner s as r equi r ed under  Wi s.  St at .  § 703. 15. 21  

Sol owi cz,  Sol t i s  and Havey,  t hr ough t he Condomi ni um Mast er  

Associ at i on of  whi ch t hey ar e member s,  ar e i n compl et e and 

absol ut e cont r ol  of  t hei r  condomi ni um uni t s and t he common 

el ement s of  t hei r  condomi ni um par cel s.   Fur t her ,  t he Decl ar ant  

has not  amended t he Condomi ni um Decl ar at i on wi t hout  pr oper  

appr oval  of  t he uni t  owner s,  see Wi s.  St at .  § 703. 09( 2) ,  and t he 

Decl ar ant  i s r est r ai ned f r om uni l at er al l y amendi ng t he Communi t y  

Decl ar at i on i f  such amendment  woul d mat er i al l y  al t er  a uni t  

owner ' s r i ght s t o t he use and enj oyment  of  t he uni t  and i t s 

common el ement s. 22   

¶31 Because Geneva Nat i onal  i s  a pl anned communi t y wi t h an 

over ar chi ng devel opment  scheme est abl i shed t o cr eat e a hi gh end 

gol f  and l ei sur e communi t y,  cont ai ni ng r est aur ant s,  gol f  c l ubs,  

t enni s c l ubs,  swi mmi ng cl ubs,  s i ngl e f ami l y homes,  mul t i pl e 

f ami l y homes,  wooded hi k i ng t r ai l s,  pr i vat e st r eet s wi t h gat ed 

access t o t he communi t y,  and not  s i mpl y a communi t y of  

condomi ni ums,  i t  i s  not  subj ect  t o ch.  703.   Fur t her mor e,  

because t he Communi t y Decl ar at i on does not  r et ai n par t i cul ar i zed 

                                                 
21 Whi l e t he Decl ar ant  has t he power  t o " appr ove"  al l  

amendment s t o condomi ni um par cel  document s under  sect i on 9. 04 of  
t he Communi t y Decl ar at i on,  t he Decl ar ant  does not  have t he power  
t o uni l at er al l y amend condomi ni um par cel  document s,  unl ess such 
amendment  " i s necessar y"  t o cause t he document  t o compl y wi t h 
" st at ut e,  or di nance,  r ul e or  r egul at i on of  any gover nment al  or  
ot her  r egul at or y  aut hor i t y,  or  wi t h any j udi c i al  det er mi nat i on, "  
as pr ovi ded i n sect i on 11. 01( b) ( 1)  of  t he Communi t y Decl ar at i on.   

22 See Communi t y Decl ar at i on,  sect i on 11. 01( a) .  
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day- t o- day cont r ol  over  t he condomi ni um par cel s or  t he 

i ndi v i dual  condomi ni ums,  i t  does not  cont r avene ch.  703.  

C.   Sol owi cz' s Reasonabl eness Requi r ement  

¶32 Sol owi cz next  cont ends t hat  Wi sconsi n has a 

l ongst andi ng r easonabl eness r equi r ement  such t hat  agr eement s 

wi t h unr easonabl e t er ms,  even i f  unambi guous,  ar e unenf or ceabl e.   

The Devel oper  cont ends t hat  because t he Communi t y Decl ar at i on' s  

t er ms ar e unambi guous,  t he cour t  need not ,  and shoul d not ,  

det er mi ne t he r easonabl eness of  such t er ms.   Accor di ngl y,  t he 

second quest i on we must  addr ess i s whet her  t he t er ms of  t he 

Communi t y Decl ar at i on,  i f  unambi guous,  must  al so be r easonabl e.   

But ,  bef or e we answer  t hi s quest i on we must  f i r st  det er mi ne 

whet her  t he Communi t y Decl ar at i on' s t er ms ar e unambi guous.   We 

consi der  each quest i on i n t ur n.  

1.   Unambi guous t er ms 

¶33 We not e t hat  nei t her  Sol owi cz nor  t he Devel oper  

di sput e t hat  t he t er ms of  t he Communi t y Decl ar at i on must  be 

unambi guous;  however ,  t hey do di sput e whet her  t he t er ms ar e 

unambi guous.  

¶34 Or di nar y cont r act  r ul es appl y t o i nt er pr et i ng t he 

t er ms of  cont r act s such as t he Communi t y Decl ar at i on.   See Si l er  

v.  Read I nv.  Co. ,  273 Wi s.  255,  261,  77 N. W. 2d 504 ( 1956) .   

Wi sconsi n publ i c pol i cy f avor s f r eedom of  cont r act .   AKG Real  

Est at e,  LLC v.  Kost er man,  2006 WI  106,  ¶34,  296 Wi s.  2d 1,  717 

N. W. 2d 835.   Fr eedom of  cont r act  i s  based on t he i dea t hat  

i ndi v i dual s shoul d have t he power  t o gover n t hei r  own af f ai r s 

wi t hout  i nt er f er ence.   I d.   Our  goal  i n i nt er pr et i ng cont r act s 
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t hat  wer e f r eel y ent er ed i nt o " i s t o det er mi ne and gi ve ef f ect  

t o t he par t i es '  i nt ent i on. "   Wi s.  Label  Cor p.  v.  Nor t hbr ook 

Pr op.  & Cas.  I ns.  Co. ,  2000 WI  26,  ¶23,  233 Wi s.  2d 314,  607 

N. W. 2d 276 ( c i t i ng Gor t on v.  Host ak,  Henzl  & Bi chl er ,  S. C. ,  217 

Wi s.  2d 493,  506,  577 N. W. 2d 617 ( 1998) ) .   Wi sconsi n publ i c 

pol i cy al so " f avor s t he f r ee and unr est r i ct ed use of  pr oper t y. "   

Dodge v.  Car auna,  127 Wi s.  2d 62,  65,  377 N. W. 2d 208 ( Ct .  App.  

1985)  ( c i t i ng Cr owl ey v.  Knapp,  94 Wi s.  2d 421,  434,  288 N. W. 2d 

815 ( 1980) ) .  

¶35 I n or der  t o accommodat e t he pr i nci pl e f avor i ng f r ee 

and unr est r i ct ed use of  pr oper t y and t he pr i nci pl e f avor i ng 

i ndi v i dual s '  r i ght  t o f r eel y cont r act  i n or der i ng t hei r  own 

af f ai r s,  we gener al l y have sai d t hat  document s such as t he 

Communi t y Decl ar at i on must  be expr essed i n unambi guous l anguage 

t o be enf or ceabl e cont r act s.   Per t zsch v.  Upper  Oconomowoc Lake 

Ass' n,  2001 WI  App 232,  ¶8,  248 Wi s.  2d 219,  635 N. W. 2d 829 

( c i t i ng Dodge,  127 Wi s.  2d at  65) ;  see al so Cr owl ey,  94 Wi s.  2d 

at  435 ( t o be enf or ced,  r est r i ct i ons must  be " expr essed i n 

c l ear ,  unambi guous,  and per empt or y t er ms" ) .   We appl y t he 

st andar d set  f or t h i n Zi nda,  whi ch i ncl udes ascer t ai nment  of  t he 

pur pose of  t he cont r act ,  t o det er mi ne whet her  t he Communi t y 

Decl ar at i on i s expr essed i n unambi guous t er ms.   See Zi nda,  191 

Wi s.  2d at  167.   

¶36 Language " i s ambi guous i f  i t  i s  suscept i bl e t o mor e 

t han one r easonabl e i nt er pr et at i on. "   I d.  at  165–66.   However ,  i f  

t he i nt ent  of  t he cont r act  can be cer t ai nl y ascer t ai ned f r om t he 

document  i t sel f ,  i t  wi l l  be enf or ced.   I d.  at  166.   " By i nt ent  
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we do not  mean t he subj ect i ve i nt ent  of  t he dr af t er ,  but  t he 

scope and pur pose of  t he [ document ]  as mani f est  by t he l anguage 

used. "   I d.   Fur t her mor e,  a document  need not  expr essl y pr ohi bi t  

t he speci f i c  act i v i t y i n quest i on;  when t he pur pose i s  

ascer t ai nabl e,  t he document  shoul d be const r ued t o gi ve ef f ect  

t o t hat  pur pose.   Bubol z,  159 Wi s.  2d at  294.   Appl y i ng t hese 

pr i nci pl es of  l aw t o t he Communi t y Decl ar at i on,  we det er mi ne 

t hat  i t s t er ms ar e unambi guous i n l i ght  of  i t s  pur pose.  

¶37 As pr evi ousl y s t at ed,  Ar t i c l e I X of  t he Communi t y 

Decl ar at i on r eser ved t o t he Decl ar ant  cont r ol  over  Geneva 

Nat i onal  unt i l  " conveyance by Decl ar ant  of  ei ght y- f i ve per cent  

( 85%) "  of  t he maxi mum number  of  r esi dent i al  uni t s.   Sol owi cz 

cont ends t hat  t he t er m conveyance i s ambi guous because i t  was 

r edef i ned t wo t i mes, 23 whi ch demonst r at es t hat  t he t er m i s  

subj ect  t o mor e t han one r easonabl e i nt er pr et at i on.   Sol owi cz 

f ur t her  cont ends t hat  because GN Par t ner s,  t he or i gi nal  

devel oper ,  conveyed cer t ai n undevel oped l and i n Geneva Nat i onal  

t o i t s l ender s,  who i n t ur n t r ansf er r ed most  of  t hat  l and t o t he 

cur r ent  Devel oper ,  t he Decl ar ant ' s cont r ol  i s  t er mi nat ed because 

i t  conveyed mor e t han 85 per cent  of  t he uni t s.   We ar e 

unper suaded.  

¶38 We gi ve ef f ect  t o t he pur pose of  t he Communi t y 

Decl ar at i on as mani f est  by t he l anguage used.   See Zi nda,  191 

Wi s.  2d at  166.   We agr ee wi t h t he c i r cui t  cour t ' s  

                                                 
23 I n i t s br i ef ,  Sol owi cz cont ends t hat  conveyance has been 

r edef i ned t hr ee t i mes.   However ,  t he cour t  f i nds no suppor t  f or  
a t hi r d r edef i ni t i on i n Sol owi cz' s c i t at i on t o t he r ecor d.  
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char act er i zat i on of  t he Communi t y Decl ar at i on' s pur pose.   I t  i s  

unambi guousl y an at t empt  t o posi t i on cont r ol  of  Geneva Nat i onal  

wi t h t he Decl ar ant  unt i l  a s i gni f i cant  number  of  t he r esi dent i al  

uni t s ar e sol d t o al l ow t he Decl ar ant  t o pr omot e t he or der l y 

devel opment  of  t he pr oper t y accor di ng t o t he mast er  pl an.   

Accept i ng Sol owi cz' s cont ent i on woul d cont r avene t hi s pur pose by 

el i mi nat i ng Decl ar ant  cont r ol  when onl y 52 per cent  of  t he 

r esi dent i al  uni t s have been conveyed t o i ndi v i dual  uni t  owner s;  

conveyi ng l and t o a t hi r d- par t y l ender  does not  el i mi nat e t he 

need f or  Decl ar ant  cont r ol  over  t he pr oper t y.   The Decl ar ant ' s 

t wo expl anat i ons of  what  const i t ut es a conveyance di d not  

r edef i ne t he t er m,  but  i nst ead ser ved t o r ei nf or ce t he Communi t y 

Decl ar at i on' s pur pose by concl udi ng t hat  a conveyance occur s 

when t he Devel oper  conveys a par cel  t o an owner  or  t o a t hi r d-

par t y devel oper  who has pl at t ed t he par cel . 24  Accor di ngl y,  t he 

t er ms of  t he Communi t y Decl ar at i on unambi guousl y mai nt ai n t he 

Decl ar ant ' s cont r ol  unt i l  85 per cent  of  t he r esi dent i al  uni t s 

ar e conveyed t o i ndi v i dual  uni t  owner s or  t o a t hi r d- par t y 

devel oper  who has pl at t ed t he par cel s.   Conveyance of  85 per cent  

of  t he r esi dent i al  uni t s t o i ndi v i dual  uni t  owner s or  t hi r d-

                                                 
24 I n 2006,  t he Devel oper  expl ai ned t hat  a " conveyance"  

r equi r es a cer t i f i cat e of  occupancy.   Then,  i n 2007,  r espondi ng 
t o an i nt er r ogat or y f r om Sol owi cz,  t he Devel oper  f ur t her  
expl ai ned t hat  a conveyance r equi r es t he Devel oper  t o sel l  a 
par cel  t o an i ndi v i dual  t hi r d- par t y pur chaser  or  t o a t hi r d-
par t y devel oper  who has pl at t ed t he par cel .   Thi s i s because t he 
Devel oper  wi l l  not  know how many uni t s i t  conveyed unt i l  t he 
t hi r d- par t y devel oper  pl at s t he par cel .  
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par t y devel oper s who have pl at t ed t he par cel s  has not  yet  

occur r ed.  

2.   Reasonabl e enf or cement  

¶39 Sol owi cz ar gues t hat  even i f  t he t er ms of  t he 

Communi t y Decl ar at i on ar e unambi guous,  t he cour t  must  det er mi ne 

whet her  i t s t er ms ar e r easonabl e,  and t he Communi t y Decl ar at i on 

unr easonabl y pr ovi des f or  unl i mi t ed and unendi ng Devel oper  

cont r ol  over  t he condomi ni ums i n Geneva Nat i onal  and i s t her eby 

unenf or ceabl e.  

¶40 The Communi t y Decl ar at i on i s a cont r act  or  agr eement  

bet ween t he Devel oper  and t hose who choose t o pur chase pr oper t y 

wi t hi n Geneva Nat i onal ,  as we have di scussed above.   However ,  

t he Communi t y Decl ar at i on i s al so a t ype of  ser vi t ude upon t he 

l and under l y i ng Sol owi cz' s condomi ni ums because i t  pl aces 

cer t ai n bur dens on t he owner shi p est at es.   Bl ack' s Law 

Di ct i onar y 1492 ( 9t h ed.  2009) .    

¶41 Wi sconsi n cour t s have consi st ent l y hel d t hat  a 

ser vi t ude t hat  i s unambi guous at  t he t i me of  i t s  cr eat i on wi l l  

be st r i ct l y enf or ced.   Goj mer ac v.  Mahn,  2001 WI  App 22,  ¶31,  

250 Wi s.  2d 1,  640 N. W. 2d 178 ( c i t i ng Hunt er  v.  McDonal d,  78 

Wi s.  2d 338,  342- 43,  254 N. W. 2d 282 ( 1977) ) .   Cour t s do not  

det er mi ne t he r easonabl eness of  such unambi guous ser vi t udes.   

See Per t zsch,  248 Wi s.  2d 219,  ¶10 n. 3;  Zi nda,  191 Wi s.  2d at  

171.   The r easons f or  t hi s concl usi on ar e many.   For  exampl e,  we 

appl y or di nar y cont r act  r ul es when i nt er pr et i ng t he t er ms of  a 

ser vi t ude.   See Si l er ,  273 Wi s.  at  261.   Par t i es al so have t he 

f r eedom t o cont r act  as t hey see f i t ,  whi ch i s a wel l - est abl i shed 
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pr i nci pl e of  l aw t hat  Wi sconsi n cour t s have l ong r ecogni zed.   

Wat t s v.  Wat t s,  137 Wi s.  2d 506,  521,  405 N. W. 2d 305 ( 1987) .    

¶42 Her e,  t he cont r act  ( t he Communi t y Decl ar at i on)  was 

r ecor ded,  af f or di ng pl ai nt i f f s '  not i ce of  al l  i t s  t er ms.   Whi l e 

we acknowl edge t hat  t he f r eedom t o cont r act  may be t emper ed by 

basi c common l aw pr i nci pl es,  cour t s wi l l  not  i nt er vene and voi d 

an unambi guous cont r act  absent  t he v i ol at i on of  a common l aw 

pr i nci pl e,  whi ch under  t he c i r cumst ances,  r equi r es t hat  r esul t .   

See,  e. g. ,  unconsci onabi l i t y ,  Wi s.  Aut o Ti t l e Loans,  I nc.  v.  

Jones,  2006 WI  53,  ¶29,  290 Wi s.  2d 514,  714 N. W. 2d 155;  bad 

f ai t h,  M&I  Mar shal l  & I l s l ey Bank v.  Schl uet er ,  2002 WI  App 313,  

¶15,  258 Wi s.  2d 865,  655 N. W. 2d 521;  per f or mance becomes 

i mpossi bl e due t o f act s exi st i ng when t he cont r act  was made,  

whi ch t he non- per f or mi ng par t y di d not  know and had no r eason t o 

know,  Est at e of  Zel l mer  v.  Shar l ei n,  1 Wi s.  2d 46,  49,  82 N. W. 2d 

891 ( 1957) ;  t er ms t hat  cont r avene publ i c pol i cy,  Wat t s,  137 

Wi s.  2d at  521;  or  t er ms t hat  cont r avene a st at ut e,  Bai er l  v.  

McTaggar t ,  2001 WI  107,  ¶12,  245 Wi s.  2d 632,  629 N. W. 2d 277.   

No such common l aw pr i nci pl e has been cont r avened by t he 

Communi t y Decl ar at i on.    

¶43 As not ed,  Sol owi cz cont ends t hat  t her e i s a l ong l i ne 

of  cases hol di ng t hat  r est r i ct i ve covenant s wi t h unr easonabl e 

t er ms ar e unenf or ceabl e.   Sol owi cz mi sconst r ues t hese cases.   

The Communi t y Decl ar at i on i s not  s i mpl y a covenant  t hat  cont ai ns 

r est r i ct i ons,  but  r at her  t he over ar chi ng pl an f or  t he 

devel opment  of  a 1, 600 acr e par cel .   However ,  we never t hel ess 
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r evi ew t he pr i nci pl es est abl i shed by t he r est r i ct i ve covenant  

cases t hat  Sol owi cz c i t es.  

¶44 Fi r st ,  Sol owi cz c i t es t o r est r ai nt  of  t r ade cases and 

wr ongl y at t empt s t o i mpor t  t he r easonabl eness r equi r ement  i n 

such cases t o t he cont r act  at  i ssue her e.   Cont r act s t hat  

cont ai n r est r ai nt s of  t r ade ar e di st i ngui shabl e because t hey ar e 

di sf avor ed at  l aw and " must  wi t hst and cl ose scr ut i ny as t o t hei r  

r easonabl eness. "   St ar  Di r ect ,  I nc.  v.  Dal  Pr a,  2009 WI  76,  ¶19,  

319 Wi s.  2d 274,  767 N. W. 2d 898.   I n Hunt l ey v.  St anchf i el d,  174 

Wi s.  565,  183 N. W.  984 ( 1921) ,  c i t ed by Sol owi cz,  Pat naude sol d 

a hot el  pr oper t y wi t h a r est r i ct i ve covenant  i n t he deed t hat  

pr ohi bi t ed t he pr oper t y f r om bei ng used as a hot el  f or  15 year s.   

I n a pr evi ous act i on,  t he cour t  enj oi ned t he def endant s f r om 

usi ng t he pr oper t y as a hot el .   I d.  at  566.   Hunt l ey c l ai med t he 

def endant s v i ol at ed t he i nj unct i on and r equest ed t he cour t  hol d 

t hem i n cont empt .   I d.   The def endant s ar gued t hat  t he covenant  

was voi d because i t  was an i l l egal  r est r ai nt  of  t r ade.   I d.  at  

569.   On t hi s poi nt ,  t he cour t  not ed t hat  t he pr oper  i nqui r y i s 

whet her :  

t he r est r i ct i on [ i s ]  a r easonabl e one under  al l  t he 
f act s and ci r cumst ances of  t he t r ansact i on i n t he 
l i ght  of  " t he s i t uat i on,  busi ness,  and obj ect s of  t he 
par t i es, "  and was t he r est r i ct i on " f or  a j ust  and 
honest  pur pose,  f or  t he pr ot ect i on of  t he l egi t i mat e 
i nt er est s of  t he par t y i n whose f avor  i t  i s  i mposed,  
r easonabl e as bet ween t hem and not  speci al l y i nj ur i ous 
t o t he publ i c[ . ] "  

I d.  at  570 ( quot i ng Cot t i ngt on v .  Swan,  128 Wi s.  321,  323,  107 

N. W.  336 ( 1906)  and cases t her e c i t ed) .   Sol owi cz i s cor r ect  i n 
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poi nt i ng out  t hat  t he Hunt l ey cour t  det er mi ned whet her  t he 

r est r i ct i ve covenant  was r easonabl e;  however ,  Hunt l ey i s 

di st i ngui shabl e because t he covenant  cont ai ned a r est r ai nt  of  

t r ade.   I d.  at  568- 69.   The Communi t y Decl ar at i on does not  

r est r ai n t r ade.   Accor di ngl y,  Hunt l ey ' s r easonabl eness i nqui r y 

i s i nappl i cabl e her e.   Doher t y  v.  Ri ce,  whi ch r ei t er at es t he 

i nqui r y i n Hunt l ey,  i s  al so a r est r ai nt  of  t r ade case.   Doher t y,  

240 Wi s.  389,  3 N. W. 2d 734 ( 1942) .   The deed i n t hat  case 

pr ohi bi t ed sal e t o and occupat i on by non- Caucasi ans,  

const r uct i on of  r esi dences t hat  cost  l ess t han $600 and t he use 

of  out s i de t oi l et s.   I d.  at  392.  

¶45 Next ,  Sol owi cz ar gues t hat  McKi nnon v.  Benedi ct ,  38 

Wi s.  2d 607,  157 N. W. 2d 665 ( 1968) ,  Le Febvr e v.  Ost er ndor f ,  87 

Wi s.  2d 525,  275 N. W. 2d 154 ( Ct .  App.  1979) ,  Dodge,  127 Wi s.  2d 

62 and Wei l and v.  Paul i n,  2002 WI  App 311,  259 Wi s.  2d 139,  655 

N. W. 2d 204, 25 hol d t hat  t he t er ms of  a cont r act  must  be 

r easonabl e t o be enf or ceabl e.   We di sagr ee.   None of  t hese cases  

decl i nes t o enf or ce a cont r act  on t he gr ounds t hat  i t s t er ms ar e 

unr easonabl e;  r at her ,  t he cases demonst r at e t he cour t  appl y i ng 

equi t abl e pr i nci pl es.   Such equi t abl e pr i nci pl es r equi r e t he 

enf or cement  of  a cont r act ' s t er ms be r easonabl e,  not  t hat  t he 

t er ms t hemsel ves be r easonabl e.  

¶46 I n McKi nnon,  t he def endant s pur chased l and t hat  was 

bei ng used as a r esor t .   I n need of  f i nanci al  assi st ance,  

                                                 
25 Wei l and v.  Paul i n,  2002 WI  App 311,  259 Wi s.  2d 139,  655 

N. W. 2d 204,  over r ul ed i n par t ,  Wei l and v.  Paul i n,  2003 WI  27,  
260 Wi s.  2d 277,  659 N. W. 2d 875.  
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def endant s obt ai ned a l oan f r om pl ai nt i f f ,  t he t er ms of  whi ch 

i mposed a r est r ai nt  on t r ade such t hat  def endant s coul d use t he 

l and f or  no pur pose ot her  t han as a summer  r esor t  f or  a per i od 

of  25 year s.   McKi nnon,  38 Wi s.  2d at  615.   Because of  f i nanci al  

pr essur es,  def endant s added a t r ai l er  par k and campsi t e.   

Pl ai nt i f f  sought  t o enj oi n def endant  f r om oper at i ng t he t r ai l er  

par k and campsi t e.   I d.  at  614–15.   The cour t  decl i ned t o use i t s 

equi t abl e i nj unct i ve power s because t he t er ms of  t he agr eement  

wer e so unr easonabl y enf or ced t hat  t he cont r act  was 

unconsci onabl e.   See i d.  at  622.  

¶47 I n Le Febvr e,  t he condomi ni um decl ar at i on st at ed t hat  

" no uni t  may be r ent ed wi t hout  t he pr i or  wr i t t en consent  of  t he 

Boar d of  Di r ect or s. "   Le Febvr e,  87 Wi s.  2d at  528.   Pl ai nt i f f s,  

member s of  t he boar d of  di r ect or s,  sought  an i nj unct i on agai nst  

t he cont i nued r ent al  of  cer t ai n uni t s by t he devel oper ,  whi ch 

t he ci r cui t  cour t  gr ant ed.   I d.   The cour t  af f i r med,  hol di ng 

t hat  based upon al l  t he f act s and ci r cumst ances,  " i t  [ was]  

r easonabl e t o enf or ce t hi s r est r i ct i on by i nj unct i on. "   I d.  at  

535.  

¶48 I n Dodge,  a deed r est r i ct i on r eser ved t he r i ght  f or  

t he subdi v i s i on devel oper s t o appr ove al l  bui l di ngs.   Dodge,  127 

Wi s.  2d at  64.   The cour t  hel d t hat  t he r est r i ct i on' s appr oval  

st andar d was ar bi t r ar y and concl uded " t hat  wher e,  as her e,  a 

common gr ant or  r eser ves t he r i ght  t o appr ove bui l di ng on a 

deeded pr oper t y  by ar bi t r ar y s t andar ds,  t he exer ci se of  t hat  

r i ght —and not  t he r est r i ct i on i t sel f —"  must  be r easonabl e.   I d.  

at  66 ( emphasi s added) .  
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¶49 Wei l and,  c i t i ng McKi nnon,  r eaf f i r med t hat  " t he 

r easonabl eness r equi r ement  f or  a deed r est r i ct i on i s gr ounded i n 

pr i nci pl es of  equi t y. "   Wei l and,  259 Wi s.  2d at  152.   Wei l and 

unequi vocal l y st at es t hat  " i f  t he i nt ent  of  a r est r i ct i ve 

covenant  can be cl ear l y ascer t ai ned f r om t he covenant  i t sel f ,  

t he r est r i ct i ons wi l l  be enf or ced. "   I d.  at  149 ( c i t i ng Zi nda,  

191 Wi s.  2d at  166) .   I n Wei l and,  t he subdi v i s i on devel oper s 

sought  i nj unct i ve r el i ef  agai nst  t he l ot  owner s,  al l egi ng t hat  

t he owner s er ect ed a manuf act ur ed st r uct ur e on t hei r  l ot  wi t hout  

pr eappr oval  i n v i ol at i on of  t he decl ar at i ons gover ni ng t he 

subdi v i s i on.   I d.  at  143.   The cour t  hel d t hat  i t  was r easonabl e 

t o enf or ce t he deed r est r i ct i on and af f i r med t he gr ant  of  

i nj unct i ve r el i ef .   I d.  at  151.  

¶50 I n t he case now bef or e us,  bot h t he cour t  of  appeal s 

and t he ci r cui t  cour t  c i t ed Per t zsch i n suppor t  of  t he 

pr oposi t i on t hat  unambi guous cont r act  t er ms need not  be assessed 

f or  t hei r  r easonabl eness.   Speci f i cal l y,  t hey r el i ed on t hi s 

passage:  

Because we r ej ect  t he ar gument  t hat  t he covenant s 
cont ai n no speci f i c  st andar d of  appr oval  f or  
boat houses,  we al so r ej ect  t he Associ at i on' s r el i ance 
on Dodge v.  Car auna .  .  .  .   [ B] ecause t he st andar ds 
of  appr oval  i n t hi s case ar e not  ar bi t r ar y,  but  ar e 
c l ear  and speci f i c ,  we ar e pr ecl uded f r om i nqui r i ng 
i nt o t he devel oper ' s i nt ent  or  i nt o any ot her  
evi dent i ar y mat t er s out si de t he f our  cor ner s of  t he 
agr eement .  

Per t zsch,  248 Wi s.  2d 219,  ¶10 n. 3.    

¶51 Sol owi cz cont ends t hat  Per t zsch shoul d be over r ul ed 

because i t  at t empt s t o el i mi nat e what  Sol owi cz cont ends i s  
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Wi sconsi n' s l ongst andi ng r easonabl eness r equi r ement .   We 

di sagr ee.   Rat her ,  Per t zsch i s t he l at est  i n a l ong l i ne of  

cases r ecogni z i ng t hat  t he r easonabl eness anal ysi s of  

unambi guous cont r act s i s l i mi t ed t o det er mi ni ng whet her  t he 

t er ms of  t he cont r act  wer e r easonabl y enf or ced. 26 

¶52 Her e,  we have concl uded t hat  t he t er ms of  t he 

Communi t y Decl ar at i on ar e unambi guous and t her ef or e,  i t s  t er ms 

need not  pass a t est  as t o t hei r  r easonabl eness i n or der  t o be 

enf or ceabl e.   

I I I .   CONCLUSI ON 

¶53 Two i ssues ar e pr esent ed f or  our  r evi ew:   ( 1)  whet her  

t he Communi t y Decl ar at i on,  whi ch af f ect s t he condomi ni ums,  i s 

ei t her  subj ect  t o or  cont r avenes Wi s.  St at .  ch.  703,  t he 

                                                 
26 Wi l l i s t on on Cont r act s suppor t s t hi s v i ew.   I t  st at es:  

[ Par t i es]  shoul d be per mi t t ed t o ent er  i nt o cont r act s  
t hat  act ual l y may be unr easonabl e or  whi ch may l ead t o 
har dshi p on one si de.   I t  i s  onl y wher e i t  t ur ns out  
t hat  one si de or  t he ot her  i s t o be penal i zed by t he 
enf or cement  of  t he t er ms of  a cont r act  so 
unconsci onabl e t hat  no decent ,  f ai r - mi nded per son 
woul d v i ew t he ensui ng r esul t  wi t hout  bei ng possessed 
of  a pr of ound sense of  i nj ust i ce,  t hat  equi t y  wi l l  
deny t he use of  i t s  good of f i ces i n t he enf or cement  of  
such unconsci onabi l i t y .  

Ri char d A.  Lor d,  8 Wi l l i s t on on Cont r act s § 18: 1 ( 4t h ed.  2009)  
( quot i ng Car l son v.  Hami l t on,  332 P. 2d 989,  990–91 ( Ut ah 1958) )  
( emphasi s added) .  

We decl i ne t o deci de whet her  t he Communi t y Decl ar at i on was 
r easonabl y enf or ced.   The i ssue was not  devel oped i n t he br i ef s 
t o t hi s cour t  or  at  or al  ar gument .   Fur t her ,  l i ke t he c i r cui t  
cour t ,  we concl ude t hat  no suppor t  has been shown f or  Sol owi cz' s 
" vague cl ai ms"  t hat  t he Devel oper  act ed i nappr opr i at el y,  
i l l egal l y or  i n bad f ai t h.    



No.  2008AP10   

 

32 
 

Condomi ni um Owner shi p Act ;  and ( 2)  whet her  t he Communi t y  

Decl ar at i on' s t er ms,  i f  unambi guous,  must  al so be r easonabl e t o 

be enf or ceabl e.   We concl ude t hat  ch.  703 does not  appl y t o t he 

Communi t y Decl ar at i on because t he Communi t y Decl ar at i on i s not  a 

document  t hat  cr eat es condomi ni ums.   Rat her ,  t he Communi t y 

Decl ar at i on pr ov i des t he devel opment  scheme f or  a 1, 600 acr e 

pl anned communi t y.   Mor eover ,  t he Communi t y Decl ar at i on does not  

cont r avene t he pr ot ect i ons of  ch.  703 because t he Devel oper  does 

not  exer ci se par t i cul ar i zed day- t o- day cont r ol  over  i ndi v i dual  

condomi ni ums;  r at her ,  par t i cul ar i zed day- t o- day cont r ol  of  t he 

t er ms of  i ndi v i dual  condomi ni ums i s vest ed i n t he uni t  owner s.   

Fur t her mor e,  because t he t er ms of  t he Communi t y Decl ar at i on ar e 

unambi guous,  t hose t er ms ar e not  r equi r ed t o be r easonabl e,  as 

wel l  as unambi guous,  i n or der  t o be enf or ceabl e.   Accor di ngl y,  

we af f i r m t he deci s i on of  t he cour t  of  appeal s t hat  af f i r med t he 

ci r cui t  cour t ' s  deci s i on gr ant i ng t he Devel oper ' s mot i on f or  

summar y j udgment  and denyi ng pl ai nt i f f s '  mot i on f or  summar y 

j udgment .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶54 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

t he mandat e but  wr i t e separ at el y.   My r at i onal e i s mor e nar r owl y 

l i nked t o t he f act s and post ur e of  t hi s case t han t he maj or i t y  

opi ni on may be r ead t o suggest .  

¶55 Thi s case i nvol ves a devel opi ng body of  l aw known as 

" communi t y associ at i on l aw, "  gover ni ng common- i nt er est  

communi t i es and t hei r  associ at i ons.   For  a di scussi on of  t hi s 

body of  l aw,  see Rest at ement  of  t he Law ( Thi r d)  of  Pr oper t y:  

Ser vi t udes,  ch.  6 ( 2000) .  

¶56 Absent  a demonst r at ed conf l i c t  wi t h t he Condomi ni um 

Act  or  a c l ai m f or  equi t abl e r el i ef ,  t he cour t  shoul d not  

under t ake a f ar - r eachi ng r evi ew of  t he Communi t y Decl ar at i on i n 

a decl ar at or y j udgment  act i on t o det er mi ne whet her  i t s 

pr ovi s i ons ar e per  se unr easonabl e.  

¶57 Fai l ur e of  t he Communi t y Decl ar at i on t o f ol l ow t he 

pr escr i pt i ons of  t he Condomi ni um Act  does not  r ender  t he 

Condomi ni um Act  i nappl i cabl e.   Her e,  each condomi ni um i s cr eat ed 

and gover ned by a separ at e Condomi ni um Decl ar at i on.   Each 

Condomi ni um Decl ar at i on expl i c i t l y  subj ect s t he pr oper t y t o t he 

r i ght s and pr i v i l eges set  out  by t he Condomi ni um Act .   The 

Communi t y Decl ar at i on r ecogni zes t hat  separ at e Condomi ni um 

Decl ar at i ons and Condomi ni um Associ at i ons ar e a par t  of  t he 

over al l  devel opment  and gover nance scheme at  Geneva Nat i onal .  

¶58 Thus i t  i s  appar ent  t hat  t he Communi t y Decl ar at i on and 

Condomi ni um Decl ar at i ons f unct i on i n t andem t o gover n t he r i ght s 

of  condomi ni um owner s at  Geneva Nat i onal .  
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¶59 Unl i ke Just i ce Pr osser ,  who vi ews t oday' s deci s i on as 

a bl uepr i nt  f or  evadi ng t he r equi r ement s of  t he Condomi ni um Act ,  

see Just i ce Pr osser ' s concur r ence,  ¶¶75- 76,  i n my vi ew t oday' s  

deci s i on r est s on t he f act  t hat  t he pl ai nt i f f s have not  shown 

speci f i c  i nt er f er ence by t he devel oper  wi t hi n t he sel f -

gover nance of  i ndi v i dual  condomi ni ums.   To t he ext ent  t hat  t he 

pl ai nt i f f s pr ot est  pot ent i al  i nt er f er ence wher e i t  has not  yet  

has occur r ed,  such cl ai ms ar e not  r i pe.    

¶60 The maj or i t y ' s di scussi on of  pl anned communi t i es hi nt s 

at  r ecogni z i ng,  wi t hout  benef i t  of  st at ut or y aut hor i zat i on,  a 

new l egal  f or m i n l ar ge- scal e pl anned communi t i es.   Di scussi on 

or  r ecogni t i on of  a novel  l egal  f or m i s unnecessar y t o r esol ve 

t hi s case.   No f eat ur e of  Geneva Nat i onal ,  i ncl udi ng i t s scal e,  

i t s  mi x of  pr oper t y uses,  or  i t s speci f i c  ameni t i es,  f r ees t he 

devel oper  t o v i ol at e t he r equi r ement s of  t he Condomi ni um Act  

wi t h r espect  t o t he condomi ni ums.   

¶61 The asser t i on t hat  pr i vat e pl anned communi t i es ( by 

what ever  l abel )  " f unct i on as semi - aut onomous,  pr i vat e quasi -

t owns, "  maj or i t y  op. ,  ¶19,  shoul d not  pr ovi de a basi s f or  

t oday' s deci s i on.   Muni ci pal i t i es and ot her  publ i c gover ni ng 

bodi es ar e account abl e t o c i t i zens and pr oper t y owner s i n many 

ways t he devel oper  at  Geneva Nat i onal  i s  not .   The Communi t y 

Decl ar at i on does not  appear  t o cr eat e any f i duci ar y or  t r ust  

r esponsi bi l i t i es pr ot ect i ng pr oper t y owner s '  i nt er est s.   Rat her ,  

t he Communi t y Associ at i on' s dut i es and r esponsi bi l i t i es ar e 

car r i ed out  " i n t he sol e and absol ut e di scr et i on of  t he Boar d of  

Di r ect or s. "  
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¶62 Cont r ol  of  t he gover nance st r uct ur e at  Geneva Nat i onal  

i s  i mpor t ant  t o t he pr oper t y owner s f or  many r easons,  but  

per haps most  f undament al  i s  t he abi l i t y  t o l evy assessment s 

agai nst  pr oper t y owner s.   Cour t s shoul d not  t r eat  t he 

devel opment  her e,  or  ot her s l i ke i t ,  as s i mpl y aki n t o pr i vat e 

muni ci pal i t i es.  

¶63 Yet  i n t he pr esent  case,  al t hough abuses can be 

i magi ned,  t he pl ai nt i f f s have not  demonst r at ed act i ons t hat  

cont r avene est abl i shed l aw.   Her e,  t he pl ai nt i f f s ar e not  

chal l engi ng any al l egedl y unj ust  enf or cement  of  par t i cul ar  

covenant  pr ovi s i ons.   Rat her ,  t hey ar gue t hat  even pr ovi s i ons of  

t he Communi t y Decl ar at i on t hat  have not  been enf or ced agai nst  

t hei r  i nt er est s shoul d be st r uck down as per  se unr easonabl e.    

¶64 The pl ai nt i f f s i dent i f y obj ect i onabl e act i ons by t he 

devel oper ,  but  t hey do so t o i l l ust r at e t hei r  gener al i zed cl ai m 

of  unr easonabl e cont r ol .   The pl ai nt i f f s do not  ar gue t hat  any 

one act i on or  assessment  of  dues or  f ees was by i t sel f  so 

unr easonabl e t hat  i t  cannot  be enf or ced.   A cour t  may decl i ne t o 

enf or ce t he t er ms of  a deed r est r i ct i on,  covenant ,  or  cont r act  

when such enf or cement  woul d be unj ust .    

¶65 Al t hough couched i n t er ms of  a decl ar at or y j udgment ,  

t he r el i ef  t he pl ai nt i f f s seek i s f or  t he cour t  t o t r i gger  t he 

pr ovi s i on t er mi nat i ng t he devel oper ' s power s and cont r ol .   As a 

pr act i cal  mat t er ,  t he pl ai nt i f f s ask t he cour t  t o oust  t he 

devel oper  f r om t he gover nance of  Geneva Nat i onal .   Rat her  t han 

i nvoki ng " r easonabl eness"  as a shi el d t o pr ot ect  agai nst  unj ust  

enf or cement  of  t he Communi t y Decl ar at i on by t he devel oper ,  t he 
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pl ai nt i f f s seek t o use " r easonabl eness"  as a swor d——or  at  l east  

as a shar p pen wi t h whi ch t o r ewr i t e t he Communi t y Decl ar at i on.   

The pl ai nt i f f s '  al l egat i ons of  unf ai r  cont r ol  i n t hi s case do 

not  j ust i f y t he pot ent i al l y  dr amat i c and l abor i ous r el i ef  whi ch 

t hey ask f r om t he cour t .  

¶66 For  t he f or egoi ng r easons I  wr i t e separ at el y.  
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¶67 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  under  t he f act s pr esent ed her e t he pl ai nt i f f s 

have f ai l ed t o show t hat  t he devel oper ' s act i ons cont r avene 

est abl i shed l aw.   I  wr i t e separ at el y,  however ,  t o ur ge t he 

l egi s l at ur e t o exami ne and consi der  enact i ng l egi s l at i on t hat  

woul d bal ance some of  t he power  and cont r ol  i ssues pr esent ed by 

t hi s case.  

¶68 I n 2008,  t he Uni f or m Law Commi ssi on ( ULC) 1 appr oved 

amendment s t o t he Uni f or m Common I nt er est  Owner shi p Act .   The 

amendment s addr ess a r ange of  s i gni f i cant  conf l i c t s bet ween uni t  

owner  associ at i ons and t he i ndi v i dual  member s of  t hose 

associ at i ons t hat  had ar i sen i n t he year s s i nce 1994,  when t he 

ULC had l ast  consi der ed amendment s t o t hi s uni f or m act .   The 

i nt ensi t y of  t he conf l i c t s bet ween owner s and associ at i ons had 

become a gr owi ng f ocus bot h i n t he medi a and at  pr of essi onal  

conf er ences.   Ther e was a per cept i on t hat  i ndi v i dual  uni t  owner s 

wer e undul y di sadvant aged i n t hei r  deal i ng wi t h t hose who 

cont r ol  t he deci s i on- maki ng appar at us.  

¶69 The ULC r ecogni zed t hat  s i mpl y of f er i ng amendment s 

mi ght  not  pr ove t o be a v i abl e appr oach f or  many st at es l i ke 

Wi sconsi n t hat  had not  yet  adopt ed t he Uni f or m Common I nt er est  

Owner shi p Act .   As a r esul t ,  i n 2008 i t  al so pr omul gat ed a f r ee-

st andi ng Uni f or m Common I nt er est  Owner s Bi l l  of  Ri ght s Act ,  

whi ch f ocuses on conf l i c t s bet ween associ at i ons and uni t  owner s.  

                                                 
1 The Uni f or m Law Commi ssi on i s al so r ef er r ed t o as t he 

Nat i onal  Conf er ence of  Commi ssi oner s on Uni f or m St at e Laws.   See 
Wi s.  St at .  § 13. 55.  
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¶70 Bot h uni f or m act s addr ess aspect s of  associ at i on 

gover nance,  wi t h par t i cul ar  f ocus on t he r el at i onshi p bet ween 

associ at i ons and i ndi v i dual  member s.   As common owner shi p 

i ncr eases,  so do t he compl exi t i es and cont r over si es associ at ed 

wi t h t hat  f or m of  owner shi p.   Ther ef or e,  I  suggest  t hat  t he 

chi ef  of  t he l egi s l at i ve r ef er ence bur eau consi der  r epor t i ng 

t hi s deci s i on t o t he l aw r evi s i on commi t t ee t o exami ne whet her  

l egi s l at i on shoul d be enact ed t o addr ess t hi s evol v i ng ar ea of  

l aw.   See Wi s.  St at .  § 13. 92( 2) ( j ) .   Accor di ngl y,  I  r espect f ul l y 

concur .    

¶71 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

j oi ns t hi s concur r ence.    
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¶72 DAVI D T.  PROSSER,  J.    (concurring).  The pr i nci pal  

quest i on bef or e t he cour t  i s  whet her  a devel oper / decl ar ant  may 

f i l e a r est r i ct i ve covenant  on i t s l and t hat  wi l l  gover n any 

f ut ur e condomi ni ums est abl i shed on t hat  l and and al so over r i de 

any pr ovi s i ons i n Wi s.  St at .  ch.  703——t he Condomi ni um Owner shi p 

Act ——t hat  conf l i c t  wi t h t he r est r i ct i ve covenant .  

¶73 The cour t  answer s t hi s quest i on " yes. "   I t  answer s 

t hi s quest i on " yes"  by excl udi ng f r om t he cover age of  Chapt er  

703 any f i l ed i nst r ument ,  i ncl udi ng a r est r i ct i ve covenant ,  t hat  

does not  opt  i nt o Chapt er  703 by compl yi ng wi t h t he det ai l ed 

pr ovi s i ons of  Wi s.  St at .  § 703. 09.  

¶74 The cour t ' s  anal ysi s i s l ocat ed i n ¶16.   I t  r eads i n 

par t :  

 We concl ude t hat  t he Communi t y Decl ar at i on [ i . e. ,  
t he devel oper / decl ar ant ' s r est r i ct i ve covenant ]  i s  not  
a condomi ni um i nst r ument  subj ect  t o ch.  703 .  .  .  .   
Condomi ni um i nst r ument s i ncl ude t he condomi ni um 
decl ar at i on,  pl at  and pl an.  .  .  .   [ T] o qual i f y as a 
condomi ni um decl ar at i on,  t he document  " shal l  cont ai n"  
" a st at ement  of  t he owner ' s i nt ent  t o subj ect  t he 
pr oper t y t o t he condomi ni um decl ar at i on"  under  t he 
Act ,  a name i nc l udi ng t he wor d " condomi ni um"  and a 
descr i pt i on of  t he condomi ni um' s common el ement s.   
Wi s.  St at .  § 703. 09( 1) ( a) ,  ( b) ,  ( d) .   No par t  of  t he 
Communi t y Decl ar at i on evi nces t he Decl ar ant ' s i nt ent  
t o subj ect  al l  1, 600 acr es t o ch.  703.  

Maj or i t y op. ,  ¶16 ( f oot not e omi t t ed) . 1 

¶75 The pr act i cal  ef f ect  of  t hi s anal ysi s i s c l ear .   At  

l east  pr ospect i vel y,  devel oper s wi l l  be per mi t t ed t o devel op 

condomi ni ums wi t hout  ever  cedi ng cont r ol  of  t hose condomi ni ums 

                                                 
1 The Wal wor t h Count y Ci r cui t  Cour t  adopt ed a s i mi l ar  

anal ysi s i n i t s deci s i on gr ant i ng summar y j udgment .  
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t o uni t  owner s i f  t hey f ol l ow t he si mpl e expedi ent  of  f i l i ng 

unambi guous,  car ef ul l y wor ded r est r i ct i ve covenant s bef or e t hey 

f i l e t hei r  condomi ni um decl ar at i ons.  

¶76 The cour t ' s  anal ysi s pr ovi des a bl uepr i nt  f or  evadi ng 

t he l i mi t at i ons and pr ot ect i ons cont ai ned i n t he Condomi ni um 

Owner shi p Act .   The hol e t he cour t  cr eat es i s so gr eat  t hat  

condomi ni um l aw i n Wi sconsi n may never  be t he same.  

¶77 Admi t t edl y,  t he cour t  of  appeal s r eached t he same 

r esul t .   See Sol owi cz v.  For war d Geneva Nat ' l ,  2009 WI  App 9,  

316 Wi s.  2d 211,  763 N. W. 2d 828.   However ,  t he cour t  of  appeal s  

expl ai ned t hat :  

Geneva Nat i onal  i s  a pr i vat e quasi - t own,  not  a 
condomi ni um.   I t  i s  a mast er - pl anned communi t y 
compr i s i ng 1600 acr es wi t h s i ngl e-  and mul t i - f ami l y 
homes,  commer ci al  and r ecr eat i onal  pr oper t y t hat  
cat er s t o peopl e who val ue i t s pr i zed gol f  cour ses and 
ot her  r ecr eat i onal  opt i ons.   Because such a compl ex 
communi t y r equi r es an ext ended t i me t o devel op and 
mar ket ,  we hol d t hat  mast er - pl anned communi t i es ar e 
not  subj ect  t o ch.  703.  

I d. ,  ¶1 ( emphasi s added) .  

¶78 The cour t  backs away f r om t he t er m " mast er - pl anned 

communi t y"  whi ch i s der i ved f r om t he Uni f or m Common I nt er est  

Owner shi p Act  ( UCI OA) ,  § 2- 123 ( 1994) ,  i nasmuch as Wi sconsi n has 

not  adopt ed UCI OA or  anyt hi ng l i ke i t .   I nst ead,  i t  empl oys t he 

t er m " pl anned communi t y. "   See,  e. g.  maj or i t y op. ,  ¶¶3,  11,  14,  

16,  18,  19,  20,  21,  22,  23,  24 n. 18,  28,  31,  53.   Si gni f i cant l y,  

however ,  t he cour t  does not  def i ne t he t er m " pl anned communi t y. "   

Thi s i s under st andabl e,  as t he t er m " pl anned communi t y"  appear s 
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i n t he Wi sconsi n St at ut es onl y once,  and onl y i n passi ng,  i n 

Wi s.  St at .  § 895. 07( 1) ( b) . 2 

¶79 The cour t ' s  use of  t he t er m " pl anned communi t y"  i s 

desi gned t o gi ve t he i mpr essi on t hat  i t s hol di ng appl i es t o 

mi xed- use condomi ni um pr oj ect s t hat  ar e v i s i onar y,  compl ex,  and 

bi g.   I n f act ,  however ,  i f  a pr oper l y f i l ed,  car ef ul l y wor ded 

r est r i ct i ve covenant  can t r ump t he pr ovi s i ons of  Chapt er  703,  

t he s i ze,  number  or  t ype of  t he af f ect ed condomi ni ums wi l l  not  

mat t er .   Onl y t he cont r ol l i ng ef f ect  of  t he r est r i ct i ve covenant  

wi l l  mat t er .  

¶80 Unf or t unat el y,  t he cour t  i s  not  wi l l i ng t o conf r ont  

t he huge gap i n Wi sconsi n l aw bet ween condomi ni ums under  Chapt er  

703 and uni t s of  l ocal  gover nment .   Nor  i s i t  wi l l i ng t o 

acknowl edge t he f ul l  ext ent  of  t he pr esent  devel oper ' s cont r ol  

of  Geneva Nat i onal  as a r esul t  of  t hat  gap.   Thi s devel oper  may 

be vi s i onar y and honor abl e i n ever y r espect .   But  t he pr ecedent  

cr eat ed by t he cour t ' s  opi ni on opens t he door  t o t he k i nd of  

abuses by devel oper s t hat  have spar ked cont r over sy t hr oughout  

t he count r y.   See Uni f .  Common I nt er est  Owner shi p Act ,  pr ef at or y 

not e t o t he 2008 amendment s,  7( I B)  U. L. A.  224 ( Mast er  Ed.  2009) .   

I  

                                                 
2 Wi sconsi n St at .  § 895. 07 i s ent i t l ed " Cl ai ms agai nst  

cont r act or s and suppl i er s. "   Subsect i on ( 1)  cont ai ns 
def i ni t i ons.   Par agr aph ( b)  r eads:  " ' Associ at i on'  means a 
homeowner ' s associ at i on,  condomi ni um associ at i on under  s.  
703. 02( 1m) ,  uni t  owner ' s associ at i on,  or  a nonpr of i t  cor por at i on 
cr eat ed t o own and oper at e por t i ons of  a pl anned communi t y t hat  
may assess uni t  owner s f or  t he cost s i ncur r ed i n t he per f or mance 
of  t he associ at i on' s obl i gat i ons. "   ( Emphasi s added. )   Wi sconsi n 
St at .  § 895. 07 di d not  become par t  of  Wi sconsi n l aw unt i l  Apr i l  
11,  2006.   See 2005 Wi s.  Act  201.  
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¶81 A det ai l ed st at ement  of  t he f act s i s necessar y t o 

under st and t hi s case.  

¶82 Geneva Nat i onal  descr i bes i t sel f  as " Sout her n 

Wi sconsi n' s most  not abl e year - r ound gol f  r esor t  communi t y. "   I t  

i s  l ocat ed on Lake Como,  f our  mi l es west  of  downt own Lake 

Geneva,  i n Wal wor t h Count y.   See www. gnbui l der s. com.  

¶83 On Jul y 25,  1989,  t he or i gi nal  devel oper ,  GN Par t ner s,  

was gr ant ed a condi t i onal  use per mi t  t o devel op i t s 1600 acr es 

of  pr oper t y.   The f ol l owi ng year ,  on May 21,  1990,  GN Par t ner s 

r ecor ded a l engt hy document  wi t h t he Wal wor t h Count y Regi st er  of  

Deeds.   Thi s document  was ent i t l ed " Decl ar at i on of  Covenant s,  

Condi t i ons,  Rest r i ct i ons and Easement s f or  t he Geneva Nat i onal  

Communi t y. "   Thi s document ,  whi ch t he cour t  r ef er s t o as t he 

" Communi t y Decl ar at i on, "  cont ai ned 12 ar t i c l es cover i ng mor e 

t han 70 pages.    

¶84 The Communi t y Decl ar at i on begi ns wi t h s i x " WHEREAS"  

cl auses t hat  r ead i n par t :  

 WHEREAS,  Decl ar ant  i s t he owner  i n f ee s i mpl e of  
cer t ai n r eal  pr oper t y l ocat ed i n t he Town of  Geneva,  
Wal wor t h Count y,  Wi sconsi n .  .  .  her ei naf t er  r ef er r ed 
t o as t he " Pr oper t y; "  

 WHEREAS,  Decl ar ant  i nt ends t o devel op t he 
Pr oper t y as a r esi dent i al ,  r ecr eat i onal  and commer ci al  
communi t y .  .  . ;  

 WHEREAS,  Decl ar ant  i nt ends t o const r uct  at  l east  
t wo pr i vat el y- owned gol f  cour ses,  a pr i vat el y- owned 
cl ubhouse,  and ot her  pr i vat el y- owned r ecr eat i onal  
f aci l i t i es on t he Pr oper t y.  

 .  .  .  .   

 WHEREAS,  Decl ar ant  i nt ends t o r eser ve t he r i ght ,  
exer ci sabl e i n i t s sol e and absol ut e di scr et i on,  t o 
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subj ect  t o t he pr ovi s i ons of  t hi s Decl ar at i on at  a 
l at er  t i me .  .  .  ( i )  al l  or  any por t i on of  t he r eal  
pr oper t y descr i bed .  .  .  and ( i i )  such ot her  r eal  
pr oper t y as Decl ar ant  shal l  own f r om t i me t o t i me.  

I d.  ( emphasi s added) .  

¶85 Ar t i c l e I  of  t he Communi t y Decl ar at i on i s ent i t l ed 

" DEFI NI TI ONS. "   Among t he 50 def i ni t i ons i n Ar t i c l e I  ar e t he 

f ol l owi ng:  

 ( e)  " Assessment "  shal l  mean and r ef er  t o a shar e 
of  t he Communi t y Expenses .  .  .  and ot her  char ges f r om 
t i me t o t i me assessed agai nst  a Uni t  and t he 
r espect i ve Uni t  Owner  by t he Communi t y 
Associ at i on .  .  .  .  

 .  .  .  .   

 ( i )  " Cl ub"  shal l  mean and r ef er  t o any one or  
mor e of  t hose cl ubs as may be l ocat ed on t he Pr oper t y 
and f or med by or  wi t h t he wr i t t en consent  of  
Decl ar ant ,  i ncl udi ng,  but  not  l i mi t ed t o,  t he Cl ub 
whi ch i s pr esent l y named Geneva Nat i onal  Gol f  Cl ub and 
any ot her  c l ub on t he Pr oper t y.   Decl ar ant  pr esent l y 
owns al l  of  t he Cl ubs.   The Cl ubs ar e not  owned or  
cont r ol l ed by t he Communi t y Associ at i on,  as 
her ei naf t er  def i ned .  .  .  .  

 .  .  .  .   

 ( q)  " Communi t y Expenses"  shal l  mean and r ef er  t o 
al l  expendi t ur es made or  expenses i ncur r ed by or  on 
behal f  of  t he Communi t y Associ at i on and t he Tr ust ,  as 
her ei naf t er  def i ned,  t oget her  wi t h al l  f unds assessed 
f or  cr eat i ng or  mai nt ai ni ng r eser ves,  as pr ovi ded i n 
t hi s Decl ar at i on .  .  .  .  

 ( r )  " Condomi ni um"  shal l  mean and r ef er  t o any 
par cel  of  l and wi t hi n t he Pr oper t y whi ch i s her eaf t er  
subj ect ed t o t he Condomi ni um Owner shi p Act  of  t he 
St at e of  Wi sconsi n.  

 .  .  .  .   

 ( t )  " Condomi ni um Decl ar at i on"  shal l  mean and 
r ef er  t o any i nst r ument ,  and any amendment s t her et o,  
whi ch i s r ecor ded i n t he Of f i ce of  t he Regi st er  of  
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Deeds of  Wal wor t h Count y .  .  .  and whi ch cr eat es a 
Condomi ni um f or  any par t  of  t he Pr oper t y.   Al l  
covenant s,  condi t i ons,  r est r i ct i ons,  easement s and 
ot her  pr ovi s i ons of  each such Condomi ni um Decl ar at i on 
shal l  be .  .  .  subj ect  and subor di nat e t o al l  
covenant s,  condi t i ons,  r est r i ct i ons,  easement s and 
ot her  pr ovi s i ons of  t hi s Decl ar at i on,  unl ess ot her wi se 
expr essl y pr ovi ded i n t hi s Decl ar at i on or  i n any 
amendment  t o t hi s Decl ar at i on.  

I d.  ( emphasi s added) .  

¶86 Ar t i c l e I I I  i s  ent i t l ed " PROPERTY RI GHTS AND 

EASEMENTS. "   Sect i on 3. 01 of  t he ar t i c l e r eads i n par t :  

Each Uni t  Owner  shal l  be ent i t l ed t o t he excl usi ve 
owner shi p and possessi on of  t he r espect i ve Uni t  and t o 
t he exer ci se of  easement  r i ght s i n accor dance wi t h 
t hi s Decl ar at i on;  pr ovi ded,  however ,  t hat  Decl ar ant  
her eby r eser ves t he r i ght ,  i n i t s sol e and absol ut e 
di scr et i on,  t o gr ant ,  t r ansf er  and assi gn,  i n whol e or  
i n par t ,  t o any addi t i onal  Per son f or  use i n common 
wi t h ot her s any or  al l  of  t he easement  r i ght s r eser ved 
or  gr ant ed by Decl ar ant  pur suant  t o t hi s Decl ar at i on.  

I d.  ( emphasi s added) . 3 

¶87 Ar t i c l e I V descr i bes t he " COMMUNI TY ASSOCI ATI ON. "  

¶88 Ar t i c l e V descr i bes t he " GENEVA NATI ONAL TRUST. "  

¶89 Ar t i c l e I X i s ent i t l ed " RI GHTS RESERVED TO DECLARANT. "   

Sect i on 9. 01 r eads i n par t  as f ol l ows:  

 Cont r ol  by Decl ar ant .   ANY OTHER LANGUAGE OR 
PROVI SI ON I N THI S DECLARATI ON,  I N THE ARTI CLES OF 
I NCORPORATI ON OF THE COMMUNI TY ASSOCI ATI ON OR I N THE 
BYLAWS OF THE COMMUNI TY ASSOCI ATI ON TO THE CONTRARY 
NOTWI THSTANDI NG,  pr i or  t o t he conveyance by Decl ar ant  
of  ei ght y- f i ve per cent  ( 85%)  of  t he maxi mum number  of  
Uni t s whi ch may be l ocat ed on Si ngl e- Fami l y Resi dence 
Gr ounds and Mul t i pl e- Fami l y Resi dence 
Gr ounds .  .  .  Decl ar ant  shal l  have t he r i ght ,  

                                                 
3 Ar t i c l e I ,  sect i on 1. 01( j j )  def i nes " Per son"  t o mean and 

r ef er  t o not  onl y " a nat ur al  per son"  but  al so a " cor por at i on,  
par t ner shi p,  associ at i on,  t r ust ,  or  ot her  l egal  ent i t y,  or  any 
combi nat i on t her eof . "  
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exer ci sabl e at  any t i me .  .  .  ( i )  t o r emove and t o 
appoi nt  a successor  f or  any member  or  member s of  t he 
Boar d of  Di r ect or s of  t he Communi t y Associ at i on,  any 
of f i cer  or  of f i cer s of  t he Communi t y Associ at i on,  and 
any management  company empl oyed by t he Communi t y 
Associ at i on i f ,  at  any t i me,  Decl ar ant  det er mi nes,  i n 
Decl ar ant ' s sol e and absol ut e di scr et i on,  t hat  any 
such member ,  of f i cer  or  management  company i s 
pr ej udi c i al  t o t he r i ght s of  Decl ar ant  .  .  .  and ( i i )  
t o exer ci se t he r i ght s and di schar ge t he dut i es and 
r esponsi bi l i t i es of  t he [ Geneva Nat i onal ]  Tr ust  and t o 
sel ect  ei t her  t he Communi t y Associ at i on or  any Cl ub 
Owner  t o act  under  t he condi t i ons and i n t he manner  
pr ovi ded i n Sect i on 5. 01 of  t hi s Decl ar at i on.  

I d.  ( emphasi s added) .  

¶90 Sect i on 9. 02 gi ves t he Decl ar ant  t he r i ght  t o execut e 

al l  document s and under t ake any act i ons af f ect i ng t he Pr oper t y  

whi ch,  i n t he Decl ar ant ' s " sol e and absol ut e di scr et i on, "  ar e 

ei t her  desi r abl e or  necessar y t o exer ci se or  enf or ce " any of  t he 

r i ght s r eser ved or  gr ant ed t o Decl ar ant . "   Sect i on 9. 03 gi ves 

t he Decl ar ant  " sol e and excl usi ve r i ght  t o use t he names ' Geneva 

Nat i onal '  and ' Geneva Nat i onal  Gol f  Cl ub. ' "   Sect i on 9. 05 

r ei t er at es Decl ar ant ' s " excl usi ve r i ght ,  i n i t s sol e and 

absol ut e di scr et i on, "  t o gr ant  or  assi gn easement  r i ght s t o 

addi t i onal  per sons.  

¶91 Sect i on 9. 04 i s ent i t l ed " I ndi v i dual  Condomi ni um 

Associ at i ons. "   Thi s sect i on r eads i n par t :  

 The Decl ar ant  r eser ves t he r i ght  t o r evi ew and,  
i n t he sol e and absol ut e di scr et i on of  Decl ar ant ,  
appr ove t he Decl ar at i on of  Condomi ni um,  Ar t i c l es of  
I ncor por at i on,  Decl ar at i on of  Covenant s,  Condi t i ons 
and Rest r i ct i ons,  Byl aws,  and r ul es and r egul at i ons of  
any Condomi ni um and any Condomi ni um Associ at i on 
cr eat ed f or  any por t i on of  t he Pr oper t y .  .  .  and t o 
al so so r evi ew and appr ove al l  amendment s t o al l  such 
document s i n i t s sol e and absol ut e di scr et i on,  and no 
such document s or  amendment s shal l  be ef f ect i ve unl ess 
and unt i l  appr oved i n wr i t i ng by Decl ar ant .  .  .  .   No 
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ar t i c l es of  i ncor por at i on shal l  be f i l ed wi t h t he 
Secr et ar y of  St at e .  .  .  no Condomi ni um Decl ar at i on 
and no decl ar at i on of  covenant s,  condi t i ons and 
r est r i ct i ons shal l  be ef f ect i ve or  f i l ed .  .  .  nor  
shal l  any amendment s t o any such document s be 
ef f ect i ve,  unl ess and unt i l  t he Decl ar ant  appr oves 
sai d document s i n wr i t i ng,  whi ch appr oval  shal l  be at  
t he sol e and absol ut e di scr et i on of  Decl ar ant .   Ther e 
shal l  be no ot her  communi t y associ at i on and no 
homeowner ' s associ at i on f or med wi t hi n t he Pr oper t y 
unl ess and unt i l  Decl ar ant  appr oves i n wr i t i ng any 
such f or mat i on.  

I d.  ( emphasi s added) .  

¶92 Ar t i c l e XI  of  t he i nst r ument  i s ent i t l ed " AMENDMENTS. "   

Sect i on 11. 01( a)  pr ovi des i n par t :  

 Dur i ng any per i od i n whi ch Decl ar ant  r et ai ns t he 
r i ght  t o r emove and appoi nt  successor s t o any 
di r ect or s .  .  .  Decl ar ant  may amend t hi s Decl ar at i on 
by an i nst r ument  r ecor ded [ wi t h]  t he Of f i ce of  t he 
Regi st er  of  Deeds .  .  .  wi t hout  t he appr oval  of  any 
Uni t  Owner  or  mor t gagee of  any par t  of  t he Pr oper t y 
[ wi t h a qual i f i cat i on,  as det er mi ned by Decl ar ant  i n 
i t s sol e and absol ut e di scr et i on] .  

I d.  ( emphasi s added) .  

¶93 Sect i on 11. 01( b)  pr ovi des i n par t  t hat  " Each Uni t  

Owner ,  by accept ance of  a deed or  ot her  conveyance t o a Uni t ,  

agr ees t o be bound by al l  amendment s per mi t t ed by t hi s Ar t i c l e 

XI . "  

¶94 Ar t i c l e XI I  i s  ent i t l ed " GENERAL PROVI SI ONS. "   The 

ar t i c l e r ei t er at es t hat  t he covenant s,  r est r i ct i ons,  condi t i ons,  

r eser vat i ons,  easement s,  char ges and l i ens cont ai ned i n t he 

Decl ar at i on " r un wi t h and bi nd t he l and"  and ar e enf or ceabl e by,  

among ot her s,  " t he Decl ar ant . "   Ar t i c l e XI I ,  § 12. 01.   The 

ar t i c l e gi ves t he Communi t y Associ at i on t he power  t o i mpose 

" r easonabl e mont hl y f i nes"  agai nst  Uni t  Owner s and t o " suspend a 
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Uni t  Owner ' s r i ght  t o vot e on mat t er s br ought  bef or e t he 

Member s. "   Ar t i c l e XI I ,  § 12. 09.  

¶95 Sect i on 12. 12 concl udes:  

 Di scr epanci es Bet ween Thi s Decl ar at i on and 
Document s Subsequent l y Recor ded.   I n t he event  of  any 
di scr epancy,  i nconsi st ency,  conf l i c t  or  cont r adi ct i on 
bet ween t he pr ovi s i ons of  t hi s Decl ar at i on and t he 
pr ovi s i ons of  any ot her  document  af f ect i ng t he 
Pr oper t y r ecor ded subsequent  t o t he r ecor di ng of  t hi s  
Decl ar at i on .  .  .  unl ess i t  i s  ot her wi se expr essl y 
pr ovi ded by or  wi t h t he consent  of  Decl ar ant  i n any 
amendment  t o t hi s Decl ar at i on or  i n any such ot her  
document  af f ect i ng t he Pr oper t y whi ch i s r ecor ded 
subsequent  t o t hi s Decl ar at i on,  t he pr ovi s i ons of  t hi s 
Decl ar at i on shal l  cont r ol  and shal l  r emai n i n f ul l  
f or ce and ef f ect .  

I d.  ( emphasi s added) .  

¶96 Shor t l y af t er  i t  r ecor ded t he Communi t y Decl ar at i on,  

GN Par t ner s r ecor ded mul t i pl e Condomi ni um Decl ar at i ons wi t h t he 

Wal wor t h Count y Regi st er  of  Deeds.   These document s wer e 

ent i t l ed " Decl ar at i on of  Condomi ni um Owner shi p and of  Easement s,  

Rest r i ct i ons,  Condi t i ons and Covenant s f or  Geneva Nat i onal  

Condomi ni um No.  ____. "  

¶97 The f i r st  page of  each Condomi ni um Decl ar at i on st at es:  

Decl ar ant  i nt ends by t hi s Decl ar at i on t o subj ect  t he 
Real  Est at e Par cel ,  t oget her  wi t h al l  bui l di ngs,  
st r uct ur es,  i mpr ovement s and ot her  per manent  f i x t ur es 
of  what soever  ki nd whi ch ar e now,  or  at  any t i me 
her eaf t er ,  l ocat ed t her eon,  and al l  r i ght s and 
pr i v i l eges bel ongi ng or  per t ai ni ng t her et o,  t o t he 
pr ovi s i ons of  t he Condomi ni um Owner shi p Act  of  t he 
St at e of  Wi sconsi n,  as amended f r om t i me t o t i me.  

I d.  ( emphasi s added) .  

¶98 The Condomi ni um Decl ar at i ons r equi r ed Decl ar ant  t o 

f or m t he Condomi ni um Mast er  Associ at i on,  I nc.   The Condomi ni um 
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Mast er  Associ at i on,  I nc.  i s  t he k i nd of  associ at i on descr i bed i n 

Wi s.  St at .  § 703. 155.  

¶99 The Condomi ni um Mast er  Associ at i on,  I nc.  i s  di f f er ent  

f r om ( 1)  t he Communi t y Associ at i on out l i ned i n Ar t i c l e I V of  t he 

Communi t y Decl ar at i on [ Rest r i ct i ve Covenant ] ,  and al so ( 2)  any 

associ at i on of  uni t  owner s,  see Wi s.  St at .  § 703. 15,  f or  any of  

t he mul t i pl e condomi ni ums wi t hi n t he Geneva Nat i onal  Pr oper t y.  

¶100 The power s of  t he Communi t y Associ at i on ar e ext ensi ve.   

They ar e spel l ed out  i n Sect i on 4. 02 of  t he Communi t y 

Decl ar at i on [ Rest r i ct i ve Covenant ] .   They i ncl ude t he power  t o 

pr ovi de f or  a gener al  f und;  l evy assessment s;  enf or ce any l i en 

f or  nonpayment  of  assessment s;  mai nt ai n pr i vat e r oadways and 

ot her  por t i ons of  t he Pr oper t y;  cont r act  wi t h any per son,  

i ncl udi ng Decl ar ant ,  f or  secur i t y ser vi ces,  wat er  suppl y,  

sani t ar y sewer  ser vi ce,  oper at i on,  mai nt enance,  and r epai r  of  

pr i vat e r oadways,  cabl e t el evi s i on,  and t el evi s i on ant ennae;  

buy,  sel l ,  l ease,  pl edge,  mor t gage and hol d t i t l e t o r eal  and 

per sonal  pr oper t y;  obt ai n secur ed and unsecur ed l oans;  encumber  

t he asset s of  t he Communi t y  Associ at i on t o pay Communi t y 

Expenses;  hi r e agent s,  empl oyees,  management  ser vi ces,  and 

pr of essi onal  ser vi ces;  and " t ake any ot her  l awf ul  act i on 

necessar y i n t he sol e and absol ut e di scr et i on of  t he Boar d of  

Di r ect or s"  t o exer ci se al l  power s and di schar ge al l  dut i es and 

r esponsi bi l i t i es and l i abi l i t i es of  t he Communi t y Associ at i on.   

The composi t i on and vot i ng power  of  t he f i ve member s of  t he 

Boar d of  Di r ect or s i s set  out  i n Ar t i c l e I V of  t he Communi t y 

Decl ar at i on,  as amended.  
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¶101 The power s and dut i es of  t he Condomi ni um Mast er  

Associ at i on ar e mor e l i mi t ed t han t he power s and dut i es of  t he 

Communi t y Associ at i on because t hey ar e admi ni st r at i ve onl y and 

i ncl ude such r out i ne t asks as r epai r  and mai nt enance of  mul t i -

f ami l y bui l di ngs,  l andscapi ng,  snow r emoval ,  st r eet  sweepi ng,  

and pr ovi di ng i nsur ance and common ar ea ut i l i t i es.   The 

Condomi ni um Mast er  Associ at i on,  consi st i ng of  r epr esent at i ves 

f r om al l  di st i nct  condomi ni um par cel s on t he Pr oper t y,  may l evy 

assessment s t o suppor t  i t s  l i mi t ed power s and dut i es.  

¶102 The ot her  ent i t y t hat  gover ns t he Pr oper t y i s t he 

Geneva Nat i onal  Tr ust ,  descr i bed i n Ar t i c l e V of  t he Communi t y 

Decl ar at i on.   The Geneva Nat i onal  Tr ust  i s  admi ni st er ed by t hr ee 

t r ust ees.   I t s pur pose i s " t o pr ovi de f or  t he or der l y 

devel opment  of  t he Pr oper t y,  t o pr eser ve and mai nt ai n t he 

nat ur al  envi r onment  wi t hi n t he Pr oper t y, "  see Sect i on 5. 01,  and 

" t o adopt  and enf or ce Ar chi t ect ur al  St andar ds as pr ovi ded i n 

Ar t i c l e VI I I . "   Sect i on 5. 03( a) .   However ,  t he Tr ust  al so i s 

empower ed " t o t ake any ot her  act i on appr opr i at e or  necessar y i n 

t he sol e and absol ut e j udgment  and di scr et i on of  t he Tr ust ees t o 

f ul f i l l  t he Tr ust  pur poses. "   Sect i on 5. 03( d) .  

¶103 Sect i on 5. 06,  ent i t l ed " Fi nanci al  Af f ai r s of  t he 

Tr ust , "  pr ovi des i n par t  t hat  " [ a] l l  cost s and expenses i ncur r ed 

by t he Tr ust  shal l  be pai d by t he Communi t y Associ at i on. "   " Al l  

cost s and expenses of  t he Tr ust  submi t t ed by t he Tr ust  t o t he 

Communi t y Associ at i on shal l  be i mmedi at el y pai d,  and t he Tr ust  

shal l  have no obl i gat i on t o seek or  obt ai n t he pr i or  consent  or  

t he subsequent  appr oval "  of  t he Communi t y Associ at i on.   I d.   I n 
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shor t ,  t he Communi t y Associ at i on i s r equi r ed t o assess Uni t  

owner s f or  t he expenses of  t he Tr ust .  

I I  

¶104 The i nt er est s of  t he or i gi nal  devel oper / decl ar ant ,  GN 

Par t ner s,  wer e acqui r ed by For war d Geneva Nat i onal  i n 2001.   

For war d Geneva Nat i onal ,  i n t ur n,  was acqui r ed by Keef e & 

Associ at es,  I nc.  i n 2005.   Ther e i s no di sput e t hat  For war d 

Geneva Nat i onal  i s  t he successor - i n- t i t l e t o t he or i gi nal  

devel oper / decl ar ant ' s i nt er est  i n t he Pr oper t y.   Ther e al so i s  

no di sput e t hat  whoever  cont r ol s For war d Geneva Nat i onal  i s  

ent i t l ed t o exer ci se al l  r i ght s t hat  GN Par t ner s was ent i t l ed t o 

exer ci se.  

¶105 The pr esent  devel oper ,  Keef e & Associ at es,  I nc. ,  has 

enor mous di r ect  power .   I t  has t he power  t o amend t he 

Rest r i ct i ve Covenant  wi t hout  t he appr oval  of  ot her s.   Thi s 

i ncl udes t he power  t o amend t he 85 per cent  pr ovi s i on t hat  i s 

s l at ed t o di mi ni sh t he devel oper ' s power  at  some poi nt  i n t he 

f ut ur e.   I t  has t he power  t o under t ake any act i on af f ect i ng t he 

Pr oper t y t hat  t he devel oper  deems desi r abl e or  necessar y t o 

exer ci se or  enf or ce any r i ght  r eser ved or  gr ant ed t o t he 

devel oper .   I t  has t he power  t o r emove el ect ed di r ect or s of  t he 

Communi t y Associ at i on,  of f i cer s of  t he Communi t y Associ at i on,  

and management  compani es hi r ed by t he Communi t y Associ at i on,  and 

t o appoi nt  successor s.   I t  al so has a never - endi ng power  t o name 

one of  t he f i ve di r ect or s of  t he Communi t y Associ at i on.   I n 

addi t i on,  i t  has t he power  t o exer ci se t he r i ght s and di schar ge 

t he dut i es of  t he Geneva Nat i onal  Tr ust .   And i t  has t he power  



No.   2008AP10. dt p 

 

13 
 

t o appr ove any condomi ni um decl ar at i on,  any byl aws,  and any 

r ul es and r egul at i ons of  any condomi ni um or  condomi ni um 

associ at i on wi t hi n t he Pr oper t y.   Consi der i ng t hi s l at t er  power ,  

i t  i s  di f f i cul t  t o under st and how t he cour t  of  appeal s coul d 

concl ude t hat  t he " Devel oper  has no cont r ol  over  t he Condomi ni um 

Mast er  Associ at i on. "   Sol owi cz,  316 Wi s.  2d 211,  ¶4,  and how 

t hat  concl usi on i s conf i dent l y r easser t ed i n t he cour t ' s  

opi ni on.   Maj or i t y op. ,  ¶5.  

¶106 The devel oper  al so has cont r ol  over  t he Geneva 

Nat i onal  Tr ust .   Accor di ng t o t he pet i t i oner s,  " The maj or i t y of  

t he Tr ust ees ar e pr i nci pal s of  t he Devel oper :  The unel ect ed 

Tr ust ees ar e Mi chael  Keef e,  Rober t  Keef e,  and t hei r  busi ness 

par t ner  Paul  Vot t o. "   The Tr ust  i s  i ndependent  of  t he Communi t y 

Associ at i on.   As a r esul t ,  t he Tr ust  may di ct at e t o t he 

Communi t y Associ at i on assessment s upon Uni t  owner s.  

¶107 Ost ensi bl y,  t he devel oper  has onl y f our  of  t he 19 

vot es t hat  ar e cast  by Di r ect or s of  t he Communi t y Associ at i on.   

I n 2006,  however ,  t he v i ce pr esi dent  of  t he Communi t y 

Associ at i on was Scot t  Lowel l ,  a bui l der  wi t h c l ose t i es t o Keef e 

& Associ at es.   I n December  2005 Keef e & Associ at es pur chased t he 

i nt er est  of  Har l ow,  LLC i n For war d Geneva Nat i onal .   At  a Geneva 

Nat i onal  Communi t y Town Hal l  meet i ng i n Febr uar y 2006,  Communi t y  

Associ at i on Tr easur er  Rob Keef e expl ai ned t hat  " Har l ow,  under  

t he l eader shi p of  Scot t  Lowel l ,  wi l l  r emai n act i ve wi t hi n Geneva 

Nat i onal  as a bui l der  and pr oper t y owner . "   Thus,  an of f i cer  of  

one of  t he f or mer  owner s of  For war d Geneva Nat i onal  r emai ns 
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act i ve,  i n par t ,  by ser vi ng as Vi ce Pr esi dent  of  t he Communi t y 

Associ at i on,  r epr esent i ng commer ci al  i nt er est s.  

¶108 The Secr et ar y of  t he Communi t y Associ at i on,  accor di ng 

t o a 2006 document  i n t he r ecor d,  was Kevi n Pal uch,  r epr esent i ng 

t he Pal oma Gol f  Gr oup,  I nc.  [ e. g. ,  a Cl ub] .   As not ed i n t he 

Communi t y Decl ar at i on,  al l  Cl ubs wer e owned by t he 

devel oper / decl ar ant  at  t he t i me t he Decl ar at i on was f i l ed.   I n 

2001 t he devel oper  al t er ed t he Decl ar at i on t o r educe t he 

assessment s on Cl ubs by shi f t i ng al l  assessment s r el at ed t o t he 

Swi m and Racquet  Cl ub t o r esi dent i al  uni t  owner s.   Thi s 

amendment  was si gned on behal f  of  t he devel oper  by Kevi n Pal uch,  

Vi ce Pr esi dent  of  Pal oma Devel opment  Gr oup,  I nc.   Pr esumabl y,  

what  t he devel oper  gi vet h i n t er ms of  assessment  r el i ef  t o 

Cl ubs,  t he devel oper  may t aket h away.  

¶109 To sum up,  Rober t  Keef e,  t he Pr esi dent  of  Keef e & 

Associ at es,  t he devel oper ,  i s  al so one of  t hr ee t r ust ees of  t he 

Geneva Nat i onal  Tr ust  and Tr easur er  of  t he Communi t y 

Associ at i on.   He has t he power  t o r emove any ot her  di r ect or  of  

t he Communi t y Associ at i on,  as wel l  as i t s execut i ve di r ect or ——

who i n 2006 al so happened t o be t he execut i ve di r ect or  of  t he 

Condomi ni um Mast er  Associ at i on.   I n r eal i t y,  t he devel oper  

cont r ol s bot h t he Geneva Nat i onal  Tr ust  and t he Communi t y 

Associ at i on.  

I I I  

¶110 One pur pose of  t he 1990 Communi t y Decl ar at i on was t o 

est abl i sh " an over al l  devel opment  scheme f or  t he 1, 600[ - ] acr e 

pl anned communi t y. "   Maj or i t y op. ,  ¶16.   An equal l y i mpor t ant  
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pur pose was t o assur e t he devel oper ' s cont r ol  of  t he " pl anned 

communi t y, "  i n ever y i mpor t ant  r espect ,  f or  as l ong as t he 

devel oper  wi shed t o r et ai n power .   The i nt ent  of  t he Communi t y 

Decl ar at i on i n t hi s l at t er  r egar d i s absol ut el y c l ear .   Ther e 

ar e no " checks and bal ances"  i n t he document .   The di sper sal  of  

power  i s l ar gel y i l l usor y.   As not ed above,  t he Communi t y 

Decl ar at i on t r umps t he Condomi ni um Owner shi p Act  whenever  t he 

t wo conf l i c t .  

¶111 Pet i t i oner s now chal l enge t he degr ee and dur at i on of  

t he devel oper ' s cont r ol  of  t he r esi dent i al  condomi ni ums at  

Geneva Nat i onal .   I n r evi ewi ng t hi s chal l enge,  t he cour t  appear s 

unt r oubl ed t hat  t he Geneva Nat i onal  " communi t y of  condomi ni ums"  

i s not  subj ect  t o t he Condomi ni um Owner shi p Act  except  when t he 

devel oper  want s i t  t o be.   I f  devel oper s ar e abl e t o secur e al l  

t he benef i t s of  t he condomi ni um f or m of  owner shi p wi t hout  

submi t t i ng t hemsel ves t o t he st at ut or y l i mi t at i ons of  t he 

Condomi ni um Owner shi p Act ,  t hey wi l l  r ender  t he st at ut or y 

pr ot ect i ons of  uni t  owner s a l egal  mi r age.  

¶112 As I  see i t ,  pet i t i oner s have pr esent ed a convi nci ng 

pi ct ur e of  one- si ded cont r ol  by t he devel oper .   However ,  t hey 

have not  const r uct ed a compel l i ng ar gument  t hat  t he Communi t y 

Decl ar at i on t hat  af f or ds t hi s cont r ol  i s  unl awf ul .   They have 

not  poi nt ed t o speci f i c  Wi sconsi n st at ut es t hat  i nval i dat e t he 

Communi t y Decl ar at i on nor  have t hey per suaded any j ust i ce t hat  

" publ i c pol i cy"  per mi t s and r equi r es t hi s cour t  t o r ewr i t e a 70-

page document  t o gi ve t hem a bet t er  deal .   The t r ut h i s,  t hi s 

cour t  i s  not  i n a posi t i on t o concoct  a r emedy f or  ever y al l eged 
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wr ong.   I n my vi ew,  t he pet i t i oner s have made a st r ong case f or  

t he Wi sconsi n l egi s l at ur e t o adopt  t he Uni f or m Common I nt er est  

Owner shi p Act  t o pr ovi de addi t i onal  pr ot ect i ons t o uni t  owner s.  

¶113 The i ndi v i dual  pr ovi s i ons i n t he Communi t y Decl ar at i on 

r el at ed t o devel oper  cont r ol  ar e not  ambi guous.   An ar gument  

mi ght  be made t hat  pr ovi s i ons of  t he Condomi ni um Decl ar at i ons 

ar e ambi guous i n cont ext  because t he decl ar ant ' s  st at ed i nt ent  

i n t he Condomi ni um Decl ar at i ons " t o subj ect  t he Real  Est at e 

Par cel  .  .  .  t o t he pr ovi s i ons of  t he Condomi ni um Owner shi p Act  

of  t he St at e of  Wi sconsi n"  i s deci s i vel y over come by mul t i pl e 

pr ovi s i ons i n t he Communi t y Decl ar at i on.   However ,  pet i t i oner s 

do not  make an ext ended ar gument  wi t h r espect  t o cont ext ual  

ambi gui t y4 and how i t  woul d af f ect  t he out come,  and t hey do not  

pr esent  evi dence t hat  t hey and ot her  uni t  owner s wer e duped when 

t hey acqui r ed t hei r  uni t s.  

¶114 Legi s l at i ve r edr ess appear s t o be t he most  pr omi si ng 

means of  ef f ect i ng gr eat er  bal ance among t he numer ous i nt er est s 

i n t hi s " pl anned communi t y. "   The 2008 amendment s t o t he Uni f or m 

Common I nt er est  Owner shi p Act  seek t o enhance t he pr ot ect i ons of  

uni t  owner s.   I n my vi ew,  gr eat er  bal ance among t he i nt er est s 

woul d make Geneva Nat i onal  a mor e appeal i ng venue f or  pr esent  

and f ut ur e r esi dent i al  uni t  owner s.  

¶115 For  t he f or egoi ng r easons,  I  r el uct ant l y concur .  

 

                                                 
4 See Fol kman v.  Quamme,  2003 WI  116,  264 Wi s.  2d 617,  665 

N. W. 2d 857.  
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