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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med and 

cause r emanded.  

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Al exander  & 

Bi shop,  Lt d. ,  seeks r evi ew of  a publ i shed deci s i on of  t he cour t  

of  appeal s af f i r mi ng t he or der s of  t he c i r cui t  cour t . 1  Af t er  

Al exander  & Bi shop br eached a cont r act  t o pur chase a par cel  of  

r eal  est at e f r om Ash Par k,  LLC,  t he c i r cui t  cour t  gr ant ed 

                                                 
1 Ash Par k,  LLC v.  Al exander  & Bi shop,  Lt d. ,  2009 WI  App 71,  

317 Wi s.  2d 772,  767 N. W. 2d 614,  af f i r mi ng or der s of  t he c i r cui t  
cour t  f or  Br own Count y,  Wi l l i am M.  At ki nson,  J.   
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summar y j udgment  i n f avor  of  Ash Par k and or der ed speci f i c 

per f or mance of  t he cont r act .   I t  al so i mposed i nt er est  on t he 

pur chase pr i ce.    

¶2 Al exander  & Bi shop asser t s t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on under  exi st i ng l aw by 

or der i ng speci f i c  per f or mance wi t hout  r equi r i ng Ash Par k t o 

demonst r at e t hat  a l egal  r emedy woul d be i nadequat e and by 

f ai l i ng t o i nqui r e whet her  per f or mance of  t he cont r act  woul d be 

possi bl e.   I n t he al t er nat i ve,  Al exander  & Bi shop asks us t o 

change Wi sconsi n l aw i n one of  t hr ee ways.   Fi r st ,  i t  cont ends 

t hat  a sel l er  of  r eal  est at e shoul d be r equi r ed t o demonst r at e 

t hat  a l egal  r emedy woul d be i nadequat e as a pr er equi s i t e t o an 

awar d of  speci f i c  per f or mance.   Second,  i t  ar gues t hat  or der i ng 

a j udi c i al  sal e of  t he pr oper t y and a money j udgment  f or  t he 

def i c i ency shoul d be a mandat or y pr ocedur e t o ef f ect uat e an 

awar d of  speci f i c  per f or mance.   Thi r d,  i t  asks us t o r equi r e 

mi t i gat i on of  damages when a sel l er  asks f or  l egal  i nt er est  i n 

addi t i on t o t he equi t abl e r emedy of  speci f i c  per f or mance.    

¶3 Fi nal l y,  Al exander  & Bi shop asser t s t hat  t he ci r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on by i mposi ng i nt er est  

on t he pur chase pr i ce.  

¶4 We concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on when i t  or der ed speci f i c  per f or mance of  

t hi s cont r act .   The cont r act  pr ovi des t hat  speci f i c  per f or mance 

i s an avai l abl e r emedy,  and nei t her  t he cont r act  nor  Wi sconsi n 

l aw r equi r es Ash Par k t o demonst r at e t hat  a l egal  r emedy woul d 

be i nadequat e as a pr econdi t i on t o r el i ef .   Fur t her ,  al t hough 
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i mpossi bi l i t y  i s  a def ense t o speci f i c  per f or mance,  Al exander  & 

Bi shop f ai l ed t o pr esent  evi dence t hat  per f or mance woul d be 

i mpossi bl e i n t he pr oceedi ngs bef or e t he c i r cui t  cour t .    

¶5 Addi t i onal l y,  we decl i ne t o al t er  l ongst andi ng 

Wi sconsi n l aw by i mposi ng a r equi r ement  t hat  a sel l er  of  r eal  

est at e demonst r at e t he i nadequacy of  l egal  damages as a 

pr er equi s i t e t o an or der  f or  speci f i c  per f or mance.   Al t hough a 

j udi c i al  sal e and def i c i ency j udgment  may be a means of  

ef f ect uat i ng an awar d of  speci f i c  per f or mance,  we concl ude t hat  

t hi s pr ocedur e i s not  mandat or y.   Rat her ,  i t  depends on t he 

f act s and equi t i es of  t he case.   Because a dut y t o mi t i gat e i s 

cont r ar y t o an awar d of  speci f i c  per f or mance and woul d pose 

pr act i cal  di f f i cul t i es f or  t he non- br eachi ng sel l er ,  we decl i ne 

t o r equi r e mi t i gat i on when a sel l er  asks f or  i nt er est  i n 

addi t i on t o speci f i c  per f or mance. 2    

¶6 Fi nal l y,  we concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on by or der i ng i nt er est  on t he 

pur chase pr i ce.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s and 

r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.    

I  

¶7 I n 2007,  Ash Par k was t he owner  of  a vacant  par cel  of  

r eal  est at e t hat  was subj ect  t o a mor t gage.   On Apr i l  6,  

                                                 
2 I n t he compl ai nt ,  Ash Par k made a c l ai m f or  consequent i al  

damages i ncl udi ng i t s cost s of  hol di ng t he pr oper t y.   The 
ci r cui t  cour t  made no det er mi nat i on r egar di ng t he nat ur e and 
ext ent  of  any hol di ng cost s.   The i ssue of  mi t i gat i on of  t hose 
cost s was not  addr essed by t he c i r cui t  cour t  and i s not  
pr esent ed her e.  
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Al exander  & Bi shop made an of f er  t o pur chase t he par cel  of  r eal  

est at e wi t h t he pl an of  devel opi ng i t  i nt o a mul t i - t enant  r et ai l  

shoppi ng cent er .    

¶8 Ash Par k submi t t ed a count er - of f er ,  whi ch i ncor por at ed 

by r ef er ence most  of  t he t er ms of  Al exander  & Bi shop' s of f er  t o 

pur chase.   I t  set  t he pur chase pr i ce at  $6. 3 mi l l i on,  wi t h t he 

c l osi ng dat e t o t ake pl ace on or  bef or e December  14,  2007.   The 

count er - of f er  was accept ed by Al exander  & Bi shop and i s t he 

cont r act  t hat  f or ms t he basi s of  t hi s l awsui t .    

¶9 The par t i es '  cont r act  i ncl uded a l easi ng cont i ngency 

t hat  gave Al exander  & Bi shop t he opt i on t o t er mi nat e t he 

cont r act  i f  i t  was unabl e t o secur e an anchor  t enant :  

Thi s Of f er  i s cont i ngent  upon Buyer  negot i at i ng a 
l ease wi t h Buyer ' s pr i nci pal  t enant  .  .  .  wi t h t er ms 
and condi t i ons accept abl e t o Buyer  .  .  .  on or  bef or e 
Jul y 20,  2007.   I f  Buyer  i s unabl e t o negot i at e such 
l ease by sai d dat e,  t hi s Of f er  may be t er mi nat ed at  
t he opt i on of  Buyer  and al l  ear nest  money shal l  be 
r et ur ned t o Buyer .  .  .  .     

Upon t i mel y not i ce,  Al exander  & Bi shop al so had t he r i ght  t o 

ext end t he l ease cont i ngency per i od:  

[ T] he Buyer  shal l  have t he r i ght  t o ext end t he l ease 
cont i ngency per i od f or  t wo ( 2)  addi t i onal  per i ods of  
t wo ( 2)  cal endar  mont hs,  i . e.  t o Sept ember  20,  2007 
and November  20,  2007,  pr ovi ded Buyer  ( 1)  pr ovi des 
wr i t t en not i ce t o Sel l er  of  i t s  i nt ent  t o exer ci se 
such ext ensi on pr i or  t o t he expi r at i on of  t he l ease 
cont i ngency per i od and ( 2)  pays t o Sel l er ,  wi t h i t s 
not i ce of  exer ci se,  a non- r ef undabl e ext ensi on 
f ee .  .  .   of  $25, 000 f or  each ext ensi on per i od.   The 
non- r ef undabl e ext ensi on f ee shal l  be non- r ef undabl e 
but  appl i cabl e t o t he pur chase pr i ce at  c l osi ng.    
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The cont r act  speci f i ed t hat  al l  cont i ngenci es woul d be wai ved i f  

not  i nvoked by Jul y 20,  2007.  

¶10 The cont r act  al so i ncl uded a def aul t  c l ause,  whi ch 

enumer at ed r emedi es i n t he event  of  a br each.   Among ot her  

r emedi es,  t he cont r act  expl i c i t l y  pr ovi ded f or  speci f i c  

per f or mance as a r emedy f or  " mat er i al  f ai l ur e t o per f or m any 

obl i gat i ons under  t hi s Of f er " :  

Sel l er  and Buyer  each have t he l egal  dut y t o use good 
f ai t h and due di l i gence i n compl et i ng t he t er ms and 
condi t i ons of  t hi s Of f er .   A mat er i al  f ai l ur e t o 
per f or m any obl i gat i on under  t hi s Of f er  i s a def aul t  
whi ch may subj ect  t he def aul t i ng par t y t o l i abi l i t y 
f or  damages or  ot her  l egal  r emedi es.    

I f  Buyer  def aul t s,  Sel l er  may:  

( 1)  sue f or  speci f i c  per f or mance and r equest  t he 
ear nest  money as par t i al  payment  of  t he pur chase 
pr i ce;  or  

( 2)  t er mi nat e t he Of f er  and have t he opt i on t o [ pur sue 
l i qui dat ed or  act ual  damages. ]  

I f  Sel l er  def aul t s,  Buyer  may:  

( 1)  sue f or  speci f i c  per f or mance;  or  

( 2)  t er mi nat e t he Of f er  and r equest  t he r et ur n of  t he 
ear nest  money,  sue f or  act ual  damages,  or  bot h.  

I n addi t i on,  t he Par t i es may seek any ot her  r emedi es 
avai l abl e i n l aw or  equi t y.    

The Par t i es under st and t hat  t he avai l abi l i t y  of  any 
j udi c i al  r emedy wi l l  depend upon t he ci r cumst ances of  
t he s i t uat i on and t he di scr et i on of  t he cour t s.  .  .  .    

¶11 Al exander  & Bi shop had not  secur ed an anchor  t enant  by 

Jul y 20,  2007,  and i t  exer ci sed i t s opt i on t o t er mi nat e t he 

cont r act .   However ,  on August  1,  t he par t i es s i gned an 
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" Agr eement  t o Rei nst at e Vacant  Land Of f er  t o Pur chase, "  whi ch 

st at ed t hat  " t he par t i es desi r e t o r ei nst at e t he Of f er  on i t s 

or i gi nal  t er ms,  except  as speci f i cal l y set  f or t h her ei n[ . ] "   I t  

pr ovi ded t hat  upon t he execut i on of  t he agr eement  by bot h 

par t i es " and t he deposi t  by t he Buyer  [ of ]  t he Ext ensi on Fee 

wi t h t he Escr ow Agent ,  t he Of f er  shal l  be f ul l y  r ei nst at ed i n 

accor dance wi t h i t s t er ms[ . ] "    

¶12 The r ei nst at ement  agr eement  di d not  al t er  t he 

ext ensi on dat es,  t he c l osi ng dat e,  or  t he t er ms of  t he l ease 

cont i ngency.   Thus,  unt i l  t he next  ext ensi on deadl i ne,  Al exander  

& Bi shop r et ai ned t wo opt i ons:  ( 1)  ext end t he l ease cont i ngency 

f or  an addi t i onal  per i od of  t wo mont hs,  or  ( 2)  t er mi nat e t he 

cont r act .   Al exander  & Bi shop di d not  exer ci se ei t her  one of  

t hese opt i ons.   As a r esul t ,  t he cont r act  became bi ndi ng on 

Sept ember  20.    

¶13 On Oct ober  9,  however ,  Al exander  & Bi shop i nf or med Ash 

Par k t hat  i t s pr ospect i ve anchor  t enant  was not  i nt er est ed i n 

i mmedi at el y l easi ng t he pr oper t y.   The par t i es di scussed 

amendi ng t hei r  agr eement ,  but  t hei r  negot i at i ons wer e 

unsuccessf ul .    

¶14 Ash Par k pr epar ed f or  t he December  14 cl osi ng,  but  t he 

c l osi ng di d not  t ake pl ace.   Shor t l y t her eaf t er ,  Ash Par k f i l ed 

a compl ai nt  f or  br each of  cont r act ,  demandi ng " j udgment  f r om and 

agai nst  t he Def endant  f or  spec i f i c  per f or mance or  damages at  
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l aw,  at  t he el ect i on of  [ Ash Par k] ,  i n accor dance wi t h t he t er ms 

of  t he par t i es '  Pur chase and Sal e Cont r act . " 3   

¶15 I n r esponse t o Ash Par k ' s mot i on f or  summar y j udgment ,  

Al exander  & Bi shop asser t ed t hat  t her e was no br each of  cont r act  

because t he cont r act  had not  been r ei nst at ed. 4  I t  acknowl edged 

t hat  speci f i c  per f or mance was an avai l abl e r emedy t hat  " r est s i n 

t he di scr et i on of  t he cour t , "  but  i t  cont ended t hat  speci f i c  

per f or mance " onl y comes i nt o pl ay when damages t hat  coul d be had 

at  l aw ar e an i nadequat e r emedy. "   Al exander  & Bi shop ar gued 

t hat  Ash Par k ' s damages " ar e sol el y economi c and ar e measur abl e 

upon sal e of  t he pr oper t y af t er  [ Ash Par k]  mi t i gat es i t s 

damages. "    

¶16 Fur t her ,  Al exander  & Bi shop cont ended t hat  Ash Par k 

had el ect ed t he r emedy of  l i qui dat ed damages consi st i ng of  

$50, 000 i n ear nest  money and t hat  such a r emedy was adequat e.   

I t  cont ended t hat  " [ i ] t  woul d be i nconsi st ent  [ f or  Ash Par k]  t o 

r et ai n t he ear nest  money and sue f or  speci f i c  per f or mance. "   

Al exander  & Bi shop di d not  ar gue t hat  speci f i c  per f or mance was 

i mpossi bl e because i t  coul d not  pay t he pur chase pr i ce.  

                                                 
3 Ash Par k al so demanded damages ar i s i ng subsequent  t o t he 

br each,  i ncl udi ng " hol di ng cost s,  t axes,  i nt er est ,  mai nt enance,  
commi ssi ons,  i nsur ance,  penal t i es and oppor t uni t y cost s,  
t oget her  wi t h st at ut or y cost s and di sbur sement s of  t hi s act i on. "  

4 Speci f i cal l y,  Al exander  & Bi shop ar gued t hat  because i t  
had f ai l ed t o deposi t  t he $25, 000 cal l ed f or  i n t he 
r ei nst at ement  agr eement ,  t he cont r act  had not  been r ei nst at ed.   
I n addi t i on,  i t  asser t ed t hat  Ash Par k had f ai l ed t o pr ovi de 
mer chant abl e t i t l e and f ai l ed t o di scl ose mat er i al  adver se 
condi t i ons of  t he pr oper t y.  
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¶17 Af t er  ar gument s,  t he c i r cui t  cour t  det er mi ned t hat  t he 

cont r act  had been r ei nst at ed and t hat  Al exander  & Bi shop had 

br eached t he cont r act . 5  The cour t  gr ant ed summar y j udgment  i n 

f avor  of  Ash Par k and or der ed t he par t i es t o speci f i cal l y 

per f or m t he cont r act .   I t  r easoned t hat  t he pr oper t y was uni que,  

t hat  speci f i c  per f or mance was t he pr ef er r ed r emedy under  

Wi sconsi n l aw,  and t hat  under  t he t er ms of  t he cont r act  t he 

par t i es had bar gai ned f or  t hi s r emedy:  

Thi s i s a uni que pi ece of  pr oper t y.   I  t hi nk speci f i c  
per f or mance i s act ual l y pr ef er r ed gi ven t he ci t at i ons 
[ t o Wi sconsi n cases i nvol v i ng l and t r ansact i ons] .   I  
agr ee i n most  cases or  many cases i t ' s  not  asked f or  
because of t en t he par t y agai nst  who i t ' s  at t empt ed t o 
be enf or ced doesn' t  have t he f i nanci al  abi l i t y  or  at  
l east  known abi l i t y  t o go t hr ough wi t h i t .  .  .  .  [ B] ut  
t hat  doesn' t  mean speci f i c  per f or mance shoul dn' t  be 
used by t he cour t s j ust  because i t ' s  not  [ used]  i n 
cer t ai n s i t uat i ons.   The par t i es ar e ent i t l ed t o what  
t hey cont r act ed f or ,  and t hey cont r act ed f or  t he 
pur chase of  t hi s pr oper t y.    

¶18 Af t er  t hi s or al  deci s i on,  Ash Par k asked t he ci r cui t  

cour t  t o i ncl ude an awar d of  i nt er est  i n i t s or der  as wel l  as a 

deadl i ne f or  per f or mance.   Al exander  & Bi shop obj ect ed.   On 

Apr i l  9,  2008,  t he cour t  ent er ed an or der  pr ovi di ng " t hat  

pl ai nt i f f  shal l  have j udgment  f r om and agai nst  t he def endant  f or  

speci f i c  per f or mance of  t he par t i es '  Pur chase and Sal e Cont r act  

                                                 
5 At  t he cour t  of  appeal s,  Al exander  & Bi shop cont i nued t o 

asser t  t hat  i t  di d not  br each t he cont r act .   The cour t  af f i r med 
t he ci r cui t  cour t ' s  deci s i on.   Al exander  & Bi shop di d not  
i ncl ude t hi s i ssue i n i t s pet i t i on f or  r evi ew.   At  or al  
ar gument ,  Al exander  & Bi shop' s counsel  conf i r med:  " For  pur poses 
of  t hi s appeal  bef or e t he cour t ,  we do not  cont est  t hat  t her e 
has been a br each of  t hi s cont r act . "  
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dat ed Apr i l  20,  2007,  and t he par t i es shal l  t ake such act i ons as  

ar e necessar y t o compl et e t he t r ansact i on. "   The or der  cont ai ned 

nei t her  an awar d of  i nt er est  nor  a deadl i ne f or  per f or mance.  

 ¶19 Shor t l y t her eaf t er ,  Ash Par k f i l ed var i ous mot i ons f or  

t he appoi nt ment  of  a r ecei ver  and f or  cont empt .   I t  asser t ed 

t hat  " [ i ] t  i s  c l ear  f r om t he cor r espondence,  f act s,  and 

ar gument s made by counsel  t hat  Al exander  & Bi shop has no 

i nt ent i on of  compl yi ng wi t h t hi s Cour t ' s  Or der  unt i l  t hey ar e 

f or ced t o do so. "    

¶20 Al exander  & Bi shop count er ed t hat  Ash Par k was not  

ent i t l ed t o t he appoi nt ment  of  a r ecei ver  and t hat  i t  woul d be 

" poi nt l ess"  because a r ecei ver  " woul d not  be abl e t o c l ose any 

f ast er  t han [ Al exander  & Bi shop] .   A r ecei ver  woul d not  be abl e 

t o pr ocur e f i nanci ng wi t hout  an anchor  t enant  and,  t her ef or e,  

woul d not  be abl e t o car r y t he j udgment  i nt o ef f ect . "    

¶21 Fur t her ,  i t  ar gued t hat  cont empt  pr oceedi ngs wer e 

i nappr opr i at e because t he or der  cont ai ned no deadl i ne f or  

per f or mance and because Ash Par k had not  demonst r at ed t hat  

Al exander  & Bi shop' s f ai l ur e t o per f or m was " i nt ent i onal . "   

Al exander  & Bi shop asser t ed t hat  " no devel oper  can obt ai n 

f i nanci ng f or  a shoppi ng mal l  devel opment  as pl anned her e,  
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wi t hout  a s i gned l ong- t er m anchor  t enant , "  and " wi t hout  a 

t enant ,  [ Al exander  & Bi shop]  cannot  c l ose. " 6   

¶22 On May 22,  Al exander  & Bi shop moved f or  

r econsi der at i on of  t he j udgment  f or  speci f i c  per f or mance.   I n 

t he al t er nat i ve,  i t  moved f or  r el i ef  f r om t he j udgment . 7  

¶23 The cour t  hear d sever al  mot i ons on May 30,  June 27,  

and Jul y 21.   Counsel  f or  Ash Par k ar gued:  " The pr act i cal  

pr obl em i s t hat  t her e i s no i ncent i ve f or  t he def endant  t o abi de 

by or  adher e t o t hi s Cour t ' s  or der  as cur r ent  c i r cumst ances 

pr esent l y exi st "  unl ess t he cour t  i mposed i nt er est ,  appoi nt ed a 

r ecei ver ,  or  or der ed cont empt  sanct i ons.   Counsel  f or  Al exander  

& Bi shop agr eed t hat  i nt er est  mi ght  be appr opr i at e,  but  

di sagr eed about  t he amount :  " I  woul d have t o concede t hat  under  

Est r een v.  Bl uhm[ 8]  t her e i s some aut hor i t y t o i mpose some 

i ncent i ves [ f or  per f or mi ng] ,  but  I  woul d di sagr ee t hat  t he 12 

                                                 
6 Af t er  we accept ed t he pet i t i on f or  r evi ew,  Ash Par k asked 

t hi s cour t  t o r equi r e Al exander  & Bi shop t o post  a bond pendi ng 
our  deci s i on on t he mer i t s of  t he case.   I t  c l ai med t hat  dur i ng 
t he pr oceedi ngs i n t he c i r cui t  cour t ,  Al exander  & Bi shop 
def er r ed 23 not es r ecei vabl e t ot al i ng mor e t han $12 mi l l i on.   I t  
asser t ed t hat  Al exander  & Bi shop was shuf f l i ng i t s asset s i n 
or der  t o ensur e i nsol vency and t o avoi d t he or der  f or  speci f i c  
per f or mance.   Al exander  & Bi shop r esponded t hat  t her e was no 
evi dence t hat  i t  at t empt ed t o avoi d c l osi ng on t he sal e t hr ough 
any f r audul ent  t r ansf er s.   I nst ead,  i t  asser t ed t hat  i t  had 
r ecl assi f i ed t he asset s i n r esponse t o an I RS audi t .  

7 Al exander  & Bi shop' s mot i ons f or  r econsi der at i on and 
r el i ef  f r om j udgment  wer e pr emi sed on t hei r  asser t i on t hat  Ash 
Par k had f ai l ed t o r eveal  r el evant  f act s.   The ci r cui t  cour t  
r ej ect ed t hese ar gument s,  see i nf r a,  ¶25,  and t he i ssues r ai sed 
i n t he mot i ons ar e not  bef or e t hi s cour t .  

8 79 Wi s.  2d 142,  255 N. W. 2d 473 ( 1977) .  
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per cent  money j udgment  r at e appl i es because t hi s i s not  a money 

j udgment . "    

¶24 The cour t  det er mi ned t hat  i t  woul d i mpose i nt er est ,  

but  i t  was i ni t i al l y  undeci ded about  t he r at e.   I t  expl ai ned i t s  

r easoni ng t o Al exander  & Bi shop:  " I ' ve got  t o gi ve some 

i ncent i ve.  .  .  .  Ther e has got  t o be some i ncent i ve t o get  t hi s 

r esol ved,  and i f  [ Ash Par k i s]  s i t t i ng wi t h al l  t he hol di ng 

cost s, "  t her e i s no i ncent i ve f or  Al exander  & Bi shop t o 

speci f i cal l y per f or m.   " [ Ash Par k has]  t o bel i eve t hat ,  you 

know,  def endant  wakes up i n t he mor ni ng wi t h a desi r e t o get  

t hi s t r ansact i on compl et ed and t he Cour t  or der  compl i ed wi t h. "    

¶25 On Jul y 21,  t he c i r cui t  cour t  or al l y deni ed Al exander  

& Bi shop' s mot i ons f or  r econsi der at i on and f or  r el i ef  f r om 

j udgment .   The cour t  hel d t he mot i on f or  r ecei ver shi p i n 

abeyance as Al exander  & Bi shop negot i at ed wi t h a pot ent i al  

t enant :  " I ' m hesi t ant  t o gr ant  [ t he mot i on t o appoi nt  a 

r ecei ver ] ,  as I  i ndi cat ed i n t he past ,  because I  t hi nk we' l l  

mor e l i kel y get  t hi s mat t er  r esol ved f ast er  t hr ough t he ef f or t s 

of  t he def endant s r at her  t han havi ng a r ecei ver  come i n. " 9 

¶26 On Jul y 21,  t he cour t  or der ed i nt er est  st ar t i ng at  a 

r at e of  5 per cent ,  whi ch woul d j ump t o a r at e of  7. 5 per cent  and 

i ncr ease one- hal f  per cent  each mont h unt i l  t he dat e of  c l osi ng.   

                                                 
9 Ul t i mat el y,  Ash Par k f i l ed f our  separ at e mot i ons f or  

cont empt .   The r ecor d does not  r ef l ect  whet her  t he c i r cui t  cour t  
r ul ed on t hese mot i ons.   However ,  dur i ng or al  ar gument  i n t hi s 
cour t ,  counsel  f or  Ash Par k st at ed:  " Cont empt  i s not  bef or e t hi s 
cour t .  .  .  .  I  f i l ed f our  mot i ons f or  cont empt ,  and I  l ost  ever y 
one of  t hem. "  
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The cour t  expl ai ned:  " Now,  I  r eal i ze t hat  t hat  can' t  go on 

f or ever .   And i f  at  some poi nt  counsel  want s t o t hen get  r el i ef  

f r om t hat  or der ,  t hey can f i l e a mot i on and expl ai n t o me t hat  

i t ' s  been one mont h or  t wo mont hs or  t hr ee mont hs and i t ' s 

become an unr easonabl e r at e. "  

¶27 On August  18,  however ,  t he cour t  ent er ed an or der  

st at i ng t hat  i t  had " r econsi der ed t he i ssue of  appr opr i at e 

i nt er est  r at es. "   I t  " vacat e[ d]  t he or al  deci si on pl aced upon 

t he r ecor d on Jul y 21,  2008, "  and i nst ead i mposed 5 per cent  

pr ej udgment  i nt er est  and 12 per cent  post j udgment  i nt er est  on t he 

pur chase pr i ce.   Al t hough t he ci r cui t  cour t  or der  i ndi cat ed t hat  

Ash Par k had r ef er enced Wi s.  St at .  § 815. 05( 8)  ( 2007- 08) 10 when 

ar gui ng f or  t he i mposi t i on of  i nt er est ,  t he c i r cui t  cour t  di d 

not  c i t e t o any st at ut e as aut hor i t y when i t  or der ed t he 

i nt er est .   The or der  speci f i ed t hat  i nt er est  woul d st op accr ui ng 

on t he dat e of  c l osi ng.    

¶28 The cour t  f ur t her  expl ai ned t hat  " [ Al exander  & 

Bi shop' s]  most  compel l i ng ar gument  agai nst  t he i mposi t i on of  

i nt er est  was t hat  t he pl ai nt i f f  i s  st i l l  owner  of  t he pr oper t y 

and r ecei ves t he benef i t s of  owner shi p post - c l osi ng dat e and 

post - j udgment  dat e. "   Yet ,  i t  concl uded t hat  t her e was no 

benef i c i al  use of  t he pr oper t y:   

                                                 
10 Wi s.  St at .  § 815. 05( 8)  pr ovi des t hat  " ever y execut i on 

upon a j udgment  f or  t he r ecover y of  money shal l  di r ect  t he 
col l ect i on of  i nt er est  at  t he r at e of  12% per  year [ . ] "   Al l  
subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-
08 ver si on unl ess ot her wi se i ndi cat ed.  
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I t  appear s f r om al l  st at ement s made by counsel  
t hat  .  .  .  t he onl y benef i t  of  hol di ng t he pr oper t y 
woul d be appr eci at i on.   Si nce t he pr oper t y i s bei ng 
hel d wi t hout  f ur t her  act i v i t y pendi ng def endant ' s 
compl i ance wi t h i t s cont r act ual  obl i gat i on,  any 
appr eci at i on of  t he mar ket  val ue woul d accr ue t o t he 
def endant .   The pl ai nt i f f  coul d r ent  t he l and and 
r ecei ve r ent  pr oceeds but  t he t ype of  devel opment  i n 
t he ar ea does not  appear  f easi bl e wi t hout  
i mpr ovement s.   I t  makes no sense f or  t he pl ai nt i f f  t o 
i mpr ove t he pr oper t y pendi ng cl osi ng. 11   

¶29 On appeal ,  t he cour t  of  appeal s concl uded t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on by 

or der i ng speci f i c  per f or mance and i nt er est .   Ash Par k,  LLC v.  

Al exander  & Bi shop,  Lt d. ,  2009 WI  App 71,  ¶¶6- 11,  317 

Wi s.  2d 772,  767 N. W. 2d 614.   Fur t her ,  i t  r ej ect ed Al exander  & 

Bi shop' s ar gument  t hat  when speci f i c  per f or mance i s or der ed i n 

f avor  of  a sel l er ,  " t he act ual  r emedy i s an or der  f or  j udi c i al  

sal e"  and def i c i ency j udgment .   I d. ,  ¶12.    

¶30 I n i t s pet i t i on f or  r evi ew,  Al exander  & Bi shop 

pr esent ed a s i ngl e i ssue:  " May a sel l er  of  r eal  est at e seek bot h 

speci f i c  per f or mance,  as wel l  as i nt er est  on t he pur chase pr i ce 

wi t hout  a r equi r ement  t hat  i t  mi t i gat e damages?"   Al exander  & 

                                                 
11 Al exander  & Bi shop appeal ed t hi s or der  on August  25,  

2008.   On November  7,  whi l e t he appeal  was pendi ng,  t he c i r cui t  
cour t  or der ed Al exander  & Bi shop t o begi n payi ng i nt er est  
i mmedi at el y and t o make quar t er l y payment s of  post j udgment  
i nt er est .   Al exander  & Bi shop separ at el y appeal ed t he November  7 
or der .   The cour t  of  appeal s r ever sed i n an unpubl i shed per  
cur i am dat ed June 2,  2009,  concl udi ng t hat  t he c i r cui t  cour t  
" di d not  have j ur i sdi ct i on"  t o ent er  t he or der  whi l e t he appeal  
was pendi ng at  t he cour t  of  appeal s.   Ash Par k,  LLC v.  Al exander  
& Bi shop,  Lt d. ,  No.  2009AP62- FT,  unpubl i shed sl i p op.  ¶6 ( Wi s.  
Ct .  App.  June 2,  2009) .   Ash Par k di d not  pet i t i on f or  r evi ew of  
t hat  deci s i on.  



No.  2008AP1735   

 

14 
 

Bi shop acknowl edged t hat  under  Wi sconsi n l aw,  speci f i c  

per f or mance i s an avai l abl e r emedy f or  a sel l er  of  l and af t er  

t he buyer ' s br each.   Yet ,  Al exander  & Bi shop asser t ed:  " Thi s 

case pr esent s t he Cour t  wi t h an oppor t uni t y t o exami ne and 

r eshape t he anal yt i cal  f r amewor k gover ni ng t he r emedi es 

avai l abl e t o a sel l er  of  r eal  est at e wher e t he pur chaser  wi l l  

not  or ,  as i n t hi s case,  cannot  per f or m. " 12   

I I  

¶31 Al exander  & Bi shop' s pet i t i on f or  r evi ew appear ed t o 

r ecogni ze t hat  t he c i r cui t  cour t  had di scr et i on t o awar d 

speci f i c  per f or mance t o a sel l er  of  r eal  est at e under  cur r ent  

l aw,  but  i t  asser t ed t hat  t he anal yt i cal  f r amewor k of  Wi sconsi n 

l aw shoul d be " r eshaped. "   Never t hel ess,  i n t hi s cour t ,  

Al exander  & Bi shop now cont ends t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on by or der i ng speci f i c  

per f or mance her e.   Addi t i onal l y ,  i t  asser t s t hat  t he cour t  

er r oneousl y exer ci sed i t s di scr et i on by or der i ng i nt er est  at  t he 

st at ut or y r at e.    

¶32 The deci s i on t o gr ant  or  deny t he equi t abl e r emedy of  

speci f i c  per f or mance i s wi t hi n t he di scr et i on of  t he c i r cui t  

cour t .   Ander son v.  Onsager ,  155 Wi s.  2d 504,  513,  455 

N. W. 2d 885 ( 1990) .   Li kewi se,  i n a case of  equi t y,  t he al l owance 

                                                 
12 When we gr ant ed t he pet i t i on f or  r evi ew,  we asked t he 

par t i es t o addr ess t he pr ocedur e t hat  shoul d accompany an or der  
f or  speci f i c  per f or mance by a buyer  i n a r eal  est at e 
t r ansact i on.   The par t i es '  ar gument s and pr oposal s ar e subsumed 
i n our  di scussi on bel ow.    
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of  i nt er est  i s  a mat t er  wi t hi n t he c i r cui t  cour t ' s  di scr et i on.   

Est r een v.  Bl uhm,  79 Wi s.  2d 142,  156,  255 N. W. 2d 473 ( 1977) .   A 

r evi ewi ng cour t  wi l l  af f i r m t he ci r cui t  cour t ' s  exer ci se of  

di scr et i on unl ess i t  was er r oneous.   The ci r cui t  cour t  

er r oneousl y exer ci ses i t s di scr et i on i f  i t  makes an er r or  of  l aw 

or  negl ect s t o base i t s deci s i on upon t he f act s  of  t he r ecor d.   

St at e v.  Fi scher ,  2010 WI  6,  ¶15,  322 Wi s.  2d 265,  778 

N. W. 2d 629.  

¶33 Whet her  we shoul d al t er  Wi sconsi n j ur i spr udence 

pr esent s a quest i on of  l aw.   We deci de quest i ons of  l aw 

i ndependent l y of  t he det er mi nat i ons r ender ed by t he c i r cui t  

cour t  and t he cour t  of  appeal s.     

¶34 We begi n by set t i ng f or t h t he sever al  r emedi es 

avai l abl e t o a sel l er  of  r eal  est at e upon t he buyer ' s br each.   

Then we det er mi ne whet her  t he c i r cui t  cour t  er r oneousl y  

exer ci sed i t s di scr et i on by awar di ng speci f i c  per f or mance.   

Next ,  we di scuss Al exander  & Bi shop' s pr oposal s f or  al t er i ng t he 

anal yt i cal  f r amewor k gover ni ng t he r emedi es avai l abl e t o a 

sel l er  of  r eal  est at e.   Fi nal l y,  we det er mi ne whet her  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by or der i ng 

i nt er est  on t he pur chase pr i ce.  

I I I .  Remedi es 

¶35 When a buyer  br eaches a cont r act ,  sever al  di f f er ent  

r emedi es may be avai l abl e t o t he sel l er .   2 Cont r act  Law i n 

Wi sconsi n §§ 13. 1,  13. 4 ( 3d ed.  2007) .   The sel l er  may seek 

act ual  damages,  of t en measur ed as t he di f f er ence bet ween t he 
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cont r act  pr i ce and t he val ue of  t he pr oper t y. 13  I d. ,  § 13. 6;  see 

al so 25 Samuel  Wi l l i s t on,  A Tr eat i se on t he Law of  Cont r act s,  

§ 66: 80 at  8- 9 ( 4t h ed.  2002) .   The sel l er  may sel ect  l i qui dat ed 

damages——t ypi cal l y,  r et ent i on of  ear nest  money.   2 Cont r act  Law 

i n Wi sconsi n,  supr a,  §§ 13. 36,  13. 62.   Fi nal l y,  t he sel l er  may 

seek speci f i c  per f or mance of  t he cont r act .   I d.  § 13. 53.   

¶36 Act ual  damages and l i qui dat ed damages ar e consi der ed 

damages at  l aw——a l egal  r emedy.   By cont r ast ,  speci f i c  

per f or mance i s  an equi t abl e r emedy t hat  seeks t o awar d 

per f or mance of  t he cont r act  as speci f i cal l y agr eed.   I d.  

§ 13. 53.   The pur pose of  speci f i c  per f or mance i s t o or der  t he 

br eachi ng par t y t o do t hat  whi ch i t  agr eed t o do i n t he 

cont r act .   I d.    

¶37 Her e,  t he par t i es '  cont r act  pr ovi ded speci f i c  

per f or mance as one of  sever al  r emedi es Ash Par k coul d seek i n 

t he event  of  Al exander  & Bi shop' s br each. 14  When a cont r act  

speci f i es r emedi es avai l abl e f or  br each of  cont r act ,  t he 

i nt ent i on of  t he par t i es gener al l y gover ns.   Mor i t z v.  

Br oadf oot ,  35 Wi s.  2d 343,  347- 48,  151 N. W. 2d 142 ( 1967) .   

                                                 
13 The sel l er  may sel l  t he pr oper t y t o a t hi r d- par t y buyer  

and seek a money j udgment  f or  t he def i c i ency agai nst  t he 
br eachi ng buyer .   Al t er nat i vel y,  t he sel l er  may choose t o keep 
t he pr oper t y and seek t he di f f er ence bet ween t he cont r act  pr i ce 
and t he f ai r  mar ket  val ue of  t he pr oper t y.   When a sel l er  seeks 
damages f or  br each of  cont r act ,  t he i nj ur ed par t y has a dut y t o 
use r easonabl e means t o mi t i gat e damages.   2 Cont r act  Law i n 
Wi sconsi n § 13. 30 ( 3d ed.  2007) .   

14 The cont r act  l i s t ed act ual  damages,  r et ent i on of  t he 
ear nest  money,  speci f i c  per f or mance,  and " any ot her  r emedi es 
avai l abl e i n l aw or  equi t y"  as r emedi es avai l abl e t o t he sel l er .  
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Addi t i onal l y,  under  Wi sconsi n common l aw,  speci f i c  per f or mance 

i s a r emedy avai l abl e t o a sel l er  of  r eal  est at e.   See,  e. g. ,  

Hei ns v.  Thompson & Fl i et h Lumber  Co. ,  165 Wi s.  563,  571,  163 

N. W.  173 ( 1917) ;  see al so Ander son,  155 Wi s.  2d at  511- 12 

( r eaf f i r mi ng t he r ul e of  Hei ns) .    

¶38 The avai l abi l i t y  of  speci f i c  per f or mance as a r emedy 

does not  mean t hat  t he cour t  wi l l  aut omat i cal l y gr ant  speci f i c  

per f or mance upon a sel l er ' s r equest .   Rat her ,  as an equi t abl e 

r emedy,  an awar d of  speci f i c  per f or mance i s di scr et i onar y.   

Ander son,  155 Wi s.  2d at  513.   The f ai r ness of  or der i ng speci f i c  

per f or mance depends on t he f act s  and equi t i es of  t he i ndi v i dual  

case bef or e t he c i r cui t  cour t  and wi l l  var y f r om case t o case. 15   

¶39 Bef or e or der i ng speci f i c  per f or mance,  t he cour t  must  

be sat i sf i ed t hat  t he c l ai m i s f ai r ,  j ust ,  r easonabl e,  and not  

t he pr oduct  of  an unconsci onabl e or  oppr essi ve bar gai n.   

Cont r act  Law i n Wi sconsi n,  supr a,  § 13. 61 ( c i t i ng McKi nnon v.  

Benedi ct ,  38 Wi s.  2d 607,  619,  157 N. W. 2d 665 ( 1968) ) ;  see al so 

Ander son,  155 Wi s.  2d at  512.   Fur t her ,  i mpossi bi l i t y  of  

per f or mance i s a def ense t o speci f i c  per f or mance:  " [ W] her e i t  

woul d be i mpossi bl e f or  a par t y t o per f or m t he cont r act ,  

                                                 
15 To t he ext ent  t hat  Hei ns i mpl i ed t hat  a c i r cui t  cour t  

l acks di scr et i on t o det er mi ne whet her  speci f i c  per f or mance i s an 
avai l abl e r emedy,  t hi s hol di ng was modi f i ed by Ander son:  " We do 
not  i nt er pr et  Hei ns or  any of  i t s  pr ogeny t o depr i ve t he t r i al  
cour t  of  di scr et i on i n det er mi ni ng whet her  or  not  t o gr ant  
speci f i c  per f or mance on a cont r act  f or  t he conveyance of  r eal  
est at e. "   Ander son v.  Onsager ,  155 Wi s.  2d 504,  512,  455 
N. W. 2d 885 ( 1990) .    
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speci f i c  per f or mance wi l l  not  be gr ant ed. " 16  Ander son,  155 

Wi s.  2d at  512.  

I V.  Ci r cui t  Cour t ' s  Exer ci se of  Di scr et i on 

¶40 Al exander  & Bi shop cont ends t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on by f ai l i ng t o " hol d an 

evi dent i ar y hear i ng t o det er mi ne whet her  speci f i c  per f or mance 

was appr opr i at e, "  ei t her  because t he sel l er  mi ght  be abl e t o 

sel l  t he pr oper t y t o someone el se,  or  because t he buyer  coul d 

demonst r at e t hat  i t  was unabl e t o c l ose.   I n essence,  t hi s 

ar gument  char ges t he ci r cui t  cour t  wi t h t wo di scr et e er r or s.   

Fi r st ,  Al exander  & Bi shop asser t s t hat  t he c i r cui t  cour t  er r ed 

by not  r equi r i ng Ash Par k t o demonst r at e t hat  i t  had no adequat e 

r emedy at  l aw.   Second,  i t  asser t s t hat  t he c i r cui t  cour t  er r ed 

by f ai l i ng t o det er mi ne whet her  per f or mance of  t he cont r act  was 

" i mpossi bl e. "   We addr ess each ar gument  i n t ur n.    

A 

¶41 I n some cont ext s,  speci f i c  per f or mance i s unavai l abl e 

wher e l egal  damages ar e adequat e t o r emedy t he br each.   See,  

e. g. ,  Rest at ement  ( Second)  of  Cont r act s § 359 ( 1981) ;  25 

Wi l l i s t on,  supr a,  § 67: 1 at  184 ( " [ T] he gener al  r ul e def i ni ng 

t he i nst ances wher e speci f i c  per f or mance wi l l  be gr ant ed may be 

st at ed as f ol l ows:  wher e damages ar e an i nadequat e r emedy and 

t he nat ur e of  t he cont r act  i s  such t hat  speci f i c  enf or cement  of  

                                                 
16 Wi l l i s t on expl ai ns t hat  " equi t y  wi l l  not  decr ee t hat  t he 

def endant  shal l  do what  i s c l ear l y beyond i t s power . "   25 Samuel  
Wi l l i s t on,  A Tr eat i se on t he Law of  Cont r act s,  § 67: 12 at  223 
( 4t h ed.  2002) .   
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i t  wi l l  not  be i mpossi bl e or  i nvol ve t oo gr eat  pr act i cal  

di f f i cul t i es .  .  .  equi t y wi l l  gr ant  a decr ee of  speci f i c  

per f or mance. " ) ;  Cont r act  Law i n Wi sconsi n,  supr a,  § 13. 53. ;  

Wel ch v.  Chi ppewa Sal es Co. ,  252 Wi s.  166,  168,  31 N. W. 2d 170 

( 1948) .    

¶42 I n t he cont ext  of  cont r act s f or  l and,  however ,  

Wi sconsi n l aw does not  r equi r e a sel l er  t o demonst r at e t he 

i nadequacy of  a r emedy at  l aw as a pr er equi s i t e t o an awar d of  

speci f i c  per f or mance.   Wi sconsi n st at ut es pr ovi de t hat  " speci f i c  

per f or mance of  cont r act  or  covenant "  i s  an avai l abl e r emedy f or  

" any per son havi ng an i nt er est  i n r eal  pr oper t y .  .  .  unl ess t he 

use of  a r emedy i s deni ed i n a speci f i c  s i t uat i on. "   

Wi s.  St at .  § 840. 03( 1) ( f ) .  

¶43 Fur t her ,  Wi sconsi n cour t s have not  r est r i ct ed a 

sel l er ' s r emedy of  speci f i c  per f or mance t o cases i n whi ch a 

r emedy at  l aw i s i nadequat e.   I n Hei ns,  t he sel l er  of  a par cel  

of  l and sought  speci f i c  per f or mance,  and t hi s cour t  det er mi ned 

t hat  speci f i c  per f or mance was an avai l abl e r emedy.   165 Wi s.  at  

571.   Si mi l ar l y,  i n Taf t  v.  Reddy,  191 Wi s.  144,  150,  210 N. W.  

364 ( 1926) ,  t hi s cour t  concl uded t hat  " t he [ l and cont r act ]  

vendor ' s r i ght  t o speci f i c  per f or mance i s est abl i shed beyond 

quest i on[ . ] "   See al so Yee v.  Gi uf f r e,  176 Wi s.  2d 189,  194 n. 3,  

499 N. W. 2d 926 ( Ct .  App.  1993) .   None of  t hese cases r equi r es 

t he sel l er  t o demonst r at e t hat  a l egal  r emedy woul d be 

i nadequat e.  

¶44 Al exander  & Bi shop ci t es Henr i kson v.  Henr i kson,  143 

Wi s.  314,  127 N. W.  962 ( 1910) ,  f or  t he pr oposi t i on t hat  speci f i c  
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per f or mance i s unavai l abl e as a r emedy when t he buyer  br eaches a 

cont r act  t o pur chase l and and t her e i s an adequat e r emedy at  

l aw.   Henr i kson does not  suppor t  Al exander  & Bi shop' s ar gument .   

I n t hat  case,  t her e was no val i d and enf or ceabl e cont r act  t o 

t r ansf er  l and.   Rat her ,  t he agr eement  at  i ssue was an or al  

cont r act  t hat  di d not  sat i sf y t he st at ut e of  f r auds.   I d.  at  

317.   Henr i kson does not  addr ess t he r emedi es avai l abl e t o a 

sel l er  when t he buyer  br eaches an enf or ceabl e cont r act  f or  t he 

sal e of  l and.  

¶45 Wi sconsi n l aw i s consi st ent  wi t h t he gener al  r ul e 

acr oss j ur i sdi ct i ons.   Cour t s have t r adi t i onal l y awar ded 

speci f i c  per f or mance of  a cont r act  f or  t he sal e of  l and wi t hout  

a pr er equi s i t e t hat  t he non- br eachi ng par t y demonst r at e t hat  

l egal  damages woul d be i nadequat e.   Rest at ement  ( Second)  of  

Cont r act s § 360 cmt .  e ( 1981)  ( " Cont r act s f or  t he sal e of  l and 

have t r adi t i onal l y been accor ded a speci al  pl ace i n t he l aw of  

speci f i c  per f or mance.  .  .  .  [ T] he sel l er  who has not  yet  

conveyed i s gener al l y gr ant ed speci f i c  per f or mance on br each by 

t he buyer . " ) ;  Edwar d Yor i o,  Cont r act  Enf or cement :  Speci f i c  

Per f or mance and I nj unct i ons 281 ( 1989)  ( " Tr adi t i onal l y,  when a 

buyer  r eneged on a pr omi se t o pur chase r eal t y,  speci f i c  

per f or mance was al most  uni ver sal l y avai l abl e t o r emedy t he 

br each. " ) .   

¶46 Al t hough Ash Par k does cont end t hat  damages at  l aw 

woul d be an i nadequat e r emedy, 17 we need not  deci de t hi s f act ual  

                                                 
17 See di scussi on i nf r a,  ¶¶67- 69.  
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quest i on her e.   We concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on by or der i ng speci f i c  

per f or mance wi t hout  r equi r i ng Ash Par k t o demonst r at e t hat  a 

r emedy at  l aw woul d be i nadequat e.  

B 

¶47 We t ur n t o Al exander  & Bi shop' s  second ar gument  t hat  

per f or mance of  t he cont r act  woul d be i mpossi bl e.   Wi sconsi n l aw 

r ecogni zes i mpossi bi l i t y  as a def ense t o speci f i c  per f or mance.   

Ander son,  155 Wi s.  2d at  512- 13.   " The def ense of  i mpossi bi l i t y  

r est s on t he common- sense pr i nci pl e t hat  a cour t  of  equi t y wi l l  

not  or der  an i mpossi bl e act . "   Yor i o,  supr a,  § 5. 5 at  112.    

¶48 I n i t s ar gument s t o t hi s cour t ,  Al exander  & Bi shop 

asser t s t hat  i t  i s  " i mpossi bl e"  f or  i t  t o per f or m t he cont r act :  

" [ T] he anchor  t enant  never  commi t t ed whi ch made i t  i mpossi bl e 

f or  Al exander  & Bi shop t o get  f i nanci ng and cl ose on t he deal . "    

¶49 However ,  Al exander  & Bi shop never  asser t ed 

i mpossi bi l i t y  i n t he c i r cui t  cour t  as a def ense t o speci f i c  

per f or mance——ei t her  i n opposi t i on t o Ash Par k ' s mot i on f or  

summar y j udgment  or  i n i t s mot i on f or  r econsi der at i on or  r el i ef  

f r om j udgment . 18  Fur t her ,  i n i t s or al  r ul i ng gr ant i ng speci f i c  

                                                 
18 Fur t her ,  Al exander  & Bi shop di d not  asser t  t hat  t he 

cont r act  was unf ai r ,  unj ust ,  or  unr easonabl e,  or  t hat  
per f or mance of  t he cont r act  woul d be oppr essi ve.   Rat her ,  i t  
asser t ed t hat  t her e was no br each of  cont r act  and even i f  t her e 
was,  Ash Par k had el ect ed l i qui dat ed damages as a r emedy by 
r et ai ni ng t he ear nest  money.   I t  cont ended t hat  i t  woul d be 
" i nconsi st ent "  t o al l ow Ash Par k t o r et ai n t he ear nest  money and 
al so sue f or  speci f i c  per f or mance.   But  see Mor i t z v.  Br oadf oot ,  
35 Wi s.  2d 343,  349- 50,  151 N. W. 2d 142 ( 1967) .  
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per f or mance,  t he c i r cui t  cour t  appear ed t o r ecogni ze t hat  t he 

f i nanci al  i nabi l i t y  of  a buyer  coul d pr ecl ude such an awar d. 19  

Yet ,  Al exander  & Bi shop never  asked t he ci r cui t  cour t  t o 

det er mi ne whet her  i t  woul d be " i mpossi bl e"  f or  Al exander  & 

Bi shop t o per f or m.    

¶50 As a r esul t ,  t he c i r cui t  cour t  has not  made any 

f act ual  f i ndi ngs about  whet her  per f or mance woul d be i mpossi bl e,  

and t her e i s no f i ndi ng of  f act  f or  t hi s cour t  t o r evi ew.   " [ W] e 

wi l l  not  consi der  f act ual  mat t er s r ai sed f or  t he f i r st  t i me on 

appeal ;  our  r evi ew i s conf i ned t o t he f act s i n t he r ecor d bef or e 

t he t r i al  cour t  at  t he t i me i t  deci ded t he mot i on f or  summar y 

j udgment . "   Coopman v.  St at e Far m,  179 Wi s.  2d 548,  556,  508 

N. W. 2d 610 ( Ct .  App.  1993) ;  see al so Li nd v.  Lund,  266 Wi s.  232,  

237,  63 N. W. 2d 313 ( 1954) .  

¶51 Al exander  & Bi shop' s asser t i on t hat  t he c i r cui t  cour t  

shoul d have hel d a hear i ng at  i t s  own i ni t i at i ve i gnor es a 

l i t i gant ' s r esponsi bi l i t y  t o devel op i t s case i n t he c i r cui t  

cour t  and t o r ai se ar gument s on i t s own behal f .   Her e,  Al exander  

& Bi shop had t he oppor t uni t y t o r ai se def enses and t o r equest  an 

evi dent i ar y hear i ng,  but  i t  f ai l ed t o do so.   

¶52 I t  was not  unt i l  mont hs af t er  t he awar d of  speci f i c  

per f or mance when f aced wi t h t he possi bi l i t y  of  cont empt  

sanct i ons t hat  Al exander  & Bi shop f i r st  cont ended t hat  i t  di d 

                                                 
19 The cour t  st at ed:  " [ I ] n most  cases or  many cases 

[ speci f i c  per f or mance i s]  not  asked f or  because of t en t he par t y  
agai nst  who i t ' s  at t empt ed t o be enf or ced doesn' t  have t he 
f i nanci al  abi l i t y  or  at  l east  known abi l i t y  t o go t hr ough wi t h 
i t [ . ] "  
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not  have t he f i nanci al  abi l i t y  t o per f or m t he cont r act .   

Al exander  & Bi shop asser t ed t hat  " no devel oper  can obt ai n 

f i nanci ng f or  a shoppi ng mal l  devel opment  as pl anned her e,  

wi t hout  a s i gned l ong- t er m anchor  t enant . "   Thus,  i t  ar gued,  

cont empt  sanct i ons shoul d not  be i mposed because " wi t hout  a 

t enant ,  [ Al exander  & Bi shop]  cannot  c l ose. "     

¶53 Even i f  Al exander  & Bi shop' s asser t i on t hat  i t  cannot  

obt ai n f i nanci ng f or  a shoppi ng mal l  devel opment  wi t hout  an 

anchor  t enant  i s t r ue——a quest i on of  f act  we do not  deci de on 

appeal ——i t  does not  necessar i l y  f ol l ow t hat  i t  i s  i mpossi bl e f or  

Al exander  & Bi shop t o speci f i cal l y per f or m t hi s cont r act .   The 

or der  f or  speci f i c  per f or mance does not  r equi r e Al exander  & 

Bi shop t o f i nance and devel op a shoppi ng mal l ,  whi ch coul d 

i ndeed r equi r e a l ar ge i nvest ment  of  capi t al .   Rat her ,  t he or der  

r equi r es t hat  i t  pur chase onl y t hi s par cel  of  vacant  l and.   

¶54 Wi t hout  maki ng a v i abl e ar gument  i dent i f y i ng how t he 

ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on,  Al exander  & 

Bi shop essent i al l y  asks us t o r eeval uat e t he f act s and equi t i es 

i n t hi s case.   We decl i ne t o usur p t he equi t abl e f unct i on of  t he 

c i r cui t  cour t .  

¶55 We concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on when i t  awar ded speci f i c  per f or mance t o 

Ash Par k.   The cour t  r ecogni zed t hat  speci f i c  per f or mance was a 

r emedy t hat  was expr essl y i ncl uded i n t he par t i es '  cont r act .   

Fur t her ,  i t  r ecogni zed t hat  speci f i c  per f or mance i s al so an 

avai l abl e r emedy under  t he common l aw.   I f  l at er  pr oven,  

Al exander  & Bi shop' s al l eged f i nanci al  i nabi l i t y  t o per f or m may 
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be cause f or  t he c i r cui t  cour t  t o modi f y  i t s j udgment . 20  

However ,  Al exander  & Bi shop' s bar e al l egat i ons do not  pr ovi de a 

basi s f or  t hi s cour t  t o concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.  

V.  Pr oposed Changes t o Wi sconsi n Law 

¶56 Havi ng det er mi ned t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on under  cur r ent  Wi sconsi n l aw,  

we exami ne next  Al exander  & Bi shop' s var i ous pr oposal s f or  

changi ng t he l aw.   Al exander  & Bi shop has ur ged us t o " t weak"  

cur r ent  l aw i n one of  t hr ee ways.    

¶57 Al exander  & Bi shop' s f i r st  pr oposal  asks us t o 

har moni ze t he l aw of  r emedi es avai l abl e t o a sel l er  of  r eal  

est at e wi t h t he r emedi es avai l abl e t o a sel l er  of  goods by 

decl ar i ng t hat  speci f i c  per f or mance may not  be or der ed when 

t her e i s an adequat e r emedy at  l aw.   Thi s pr oposal  woul d 

pr ecl ude a c i r cui t  cour t  f r om or der i ng speci f i c  per f or mance i n 

t he f i r st  i nst ance unl ess t he cour t  det er mi ned t hat  money 

damages wer e i nadequat e.   

¶58 Al exander  & Bi shop' s second and t hi r d pr oposal s woul d 

per mi t  t he cour t  t o or der  speci f i c  per f or mance even wi t hout  

concl udi ng t hat  money damages wer e i nadequat e.   However ,  t hese 

pr oposal s woul d al t er  t he admi ni st r at i on or  enf or cement  of  t he 

r emedy of  speci f i c  per f or mance once or der ed.   Al exander  & Bi shop 

                                                 
20 Wi sconsi n st at ut es pr ovi de t hat  a par t y make seek r el i ef  

f r om a j udgment  or  or der  under  some ci r cumst ances,  i ncl udi ng 
when " [ i ] t  i s  no l onger  equi t abl e t hat  t he j udgment  shoul d have 
pr ospect i ve appl i cat i on[ . ] "   Wi s.  St at .  § 806. 07( g) .  



No.  2008AP1735   

 

25 
 

encour ages us t o adopt  a r ul e r equi r i ng a mandat or y j udi c i al  

sal e and money j udgment  f or  any def i c i ency once speci f i c  

per f or mance has been or der ed and t he buyer  cannot  or  wi l l  not  

pay.   I n t he al t er nat i ve,  i t  asks us t o hol d t hat  a sel l er  who 

i s awar ded i nt er est  i n addi t i on t o speci f i c  per f or mance has a 

dut y t o mi t i gat e i t s damages by at t empt i ng t o r esel l  t he 

pr oper t y.    

¶59 Al l  t hr ee pr oposal s woul d af f ect  t he v i abi l i t y  and 

meani ngf ul ness of  speci f i c  per f or mance as a r emedy f or  sel l er s  

of  r eal  est at e under  Wi sconsi n l aw.   We addr ess each pr oposal  i n 

t ur n.  

A 

¶60 Al exander  & Bi shop asser t s t hat  we shoul d har moni ze 

t he r emedi es f or  a buyer ' s br each of  a r eal  est at e cont r act  wi t h 

t he r emedi es avai l abl e f or  a buyer ' s br each of  a cont r act  f or  

goods. 21  Typi cal l y,  speci f i c  per f or mance wi l l  not  be decr eed as 

a sel l er ' s r emedy f or  br each of  a cont r act  t o sel l  per sonal  

pr oper t y unl ess a r emedy at  l aw i s i nadequat e.   Wel ch v.  

Chi ppewa Sal es Co. ,  252 Wi s.  166,  168,  31 N. W. 2d 170 ( 1948) .  

¶61 I n suppor t ,  i t  of f er s t he Uni f or m Land Tr ansact i ons 

Act ,  whi ch was dr af t ed i n 1975.   The uni f or m act  does not  

r ecogni ze t he r emedy of  speci f i c  per f or mance f or  a sel l er  of  

                                                 
21 The Uni f or m Commer ci al  Code,  whi ch cover s t he sal e of  

goods,  does not  per mi t  speci f i c  per f or mance as a sel l er ' s r emedy 
when l egal  damages woul d be an adequat e r emedy.   Wi s.  St at .  
§ 402. 716;  see al so Wel ch v.  Chi ppewa Sal es Co. ,  252 Wi s.  166,  
168,  31 N. W. 2d 170 ( 1948) .  
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r eal  est at e and does not  per mi t  a sel l er  t o br i ng an act i on f or  

t he pr i ce under  most  c i r cumst ances. 22   

¶62 I n t he 35 year s s i nce i t  was dr af t ed,  no st at e has 

adopt ed t he Uni f or m Land Tr ansact i ons Act . 23  Ronal d Bent on 

Br own,  What ever  Happened t o t he Uni f or m Land Tr ansact i ons Act ?,  

20 Nova L.  Rev.  1017,  1018 ( 1996) .   Fur t her mor e,  t he uni f or m act  

was wi t hdr awn by t he Nat i onal  Conf er ence on Uni f or m St at e Laws 

i n 1990.   I d.   We ar e not  per suaded t hat  we shoul d al t er  our  

l ongst andi ng pr act i ces by adopt i ng an act  t hat  has s i nce been 

wi t hdr awn by t he Nat i onal  Conf er ence on Uni f or m St at e Laws.    

¶63 We concl ude t hat  gr ant i ng or  denyi ng speci f i c  

per f or mance as a r emedy i s best  l ef t  t o t he sound di scr et i on of  

t he c i r cui t  cour t  on a case- by- case basi s.   I n exer ci s i ng i t s 

di scr et i on,  a c i r cui t  cour t  may consi der  whet her  a r emedy at  l aw 

woul d be adequat e t o r emedy a buyer ' s br each.   I f  t he cour t  

det er mi nes t hat  l egal  damages ar e per f ect l y adequat e,  t he cour t  

may i n i t s di scr et i on choose t o awar d damages at  l aw r at her  t han 

speci f i c  per f or mance.   Yet ,  because t hi s deci s i on i s best  made 

                                                 
22 The comment s t o t he Uni f or m Land Tr ansact i ons Act  expl ai n 

t hat  t he act  " abandons t he exi st i ng r ul e under  whi ch a sel l er  of  
a f r eehol d i nt er est  i s  aut omat i cal l y ent i t l ed t o speci f i c 
per f or mance.  .  .  .  [ T] hi s sect i on gi ves t he sel l er  t he r i ght  t o 
t he pr i ce of  t he r eal  est at e onl y wher e i t  i s  not  r esal eabl e at  
a r easonabl e pr i ce wi t h r easonabl e ef f or t .   The act i on f or  t he 
pr i ce i s not  f or  speci f i c  per f or mance and i s not  an act i on ' i n 
equi t y. ' "   Uni f or m Land Tr ansact i ons Act  § 2- 506 cmt .  1 ( 1975) .   

23 But  see Kuhn v.  Spat i al  Desi gn,  I nc. ,  585 A. 2d 967,  971 
( N. J.  Super .  1991) ;  Lawson v.  Menef ee,  132 S. W. 3d 890 ( Ky.  App.  
2004) .  
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on t he f act s and equi t i es of  each i ndi v i dual  case,  we decl i ne t o 

adopt  t he r ul e pr oposed by Al exander  & Bi shop.     

B 

¶64 We t ur n next  t o Al exander  & Bi shop' s second pr oposal .   

I t  asks us t o gr af t  ont o t he doct r i ne of  speci f i c  per f or mance a 

mandat or y pr ocedur e f or  t ur ni ng an equi t abl e or der  i nt o a 

j udgment  f or  money by r equi r i ng a j udi c i al  sal e and money 

j udgment  f or  any def i c i ency. 24  Al exander  & Bi shop asser t s t hat  

an or der  f or  speci f i c  per f or mance shoul d be not hi ng mor e t han a 

j udgment  f or  t he pur chase pr i ce,  and t hat  t he pr ocedur e out l i ned 

above woul d be mor e equi t abl e f or  bot h par t i es.  

¶65 We decl i ne t o adopt  Al exander  & Bi shop' s pr oposal  t o 

r equi r e t hi s pr ocedur e f or  t hr ee r easons.   Fi r st ,  t he pr oposal  

woul d col l apse t wo di st i nct  r emedi es——speci f i c  per f or mance and 

act ual  l egal  damages——i nt o one,  r emovi ng f or  al l  pr act i cal  

pur poses speci f i c  per f or mance f r om t he l i s t  of  avai l abl e 

r emedi es t o a sel l er .    

                                                 
24 I n addi t i on,  Al exander  & Bi shop asser t s t hat  t he cour t  

shoul d r equi r e a r edempt i on per i od bef or e t he j udi c i al  sal e.   I t  
expl ai ns t hat  a r edempt i on per i od woul d gi ve t he buyer  t he 
abi l i t y  t o c l ose and obt ai n t he pr oper t y bef or e i t  was sol d t o a 
t hi r d par t y.    

Al exander  & Bi shop' s r equest  f or  a r edempt i on per i od i s  
somewhat  i r oni c,  gi ven t he f act s of  t hi s case.   Al t hough Ash 
Par k ur ged t he ci r cui t  cour t  t o i ncl ude a deadl i ne f or  
per f or mance i n i t s or der  f or  speci f i c  per f or mance,  Al exander  & 
Bi shop obj ect ed t o t he i ncl usi on of  any deadl i nes.   Fur t her ,  
Al exander  & Bi shop has r et ai ned t he oppor t uni t y t o " r edeem"  t he 
pr oper t y t hr oughout  t he pendency of  t hi s appeal .  
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¶66 Al exander  & Bi shop expl ai ns t hat  " a monet ar y j udgment  

woul d be ent er ed .  .  .  ,  but  t he j udgment  woul d not  be f or  t he 

f ul l  pur chase pr i ce[ . ] "   Rat her ,  t he buyer  " woul d be r esponsi bl e 

f or  t he sel l er ' s damages,  but  not  mor e. "   Yet ,  i f  speci f i c  

per f or mance meant  not hi ng ot her  t han a j udi c i al  sal e and 

def i c i ency j udgment ,  i t  woul d not  di f f er  f r om a j udgment  f or  

act ual  damages.    

¶67 Ther e may be r easons,  however ,  t hat  a sel l er  mi ght  

pr ef er  speci f i c  per f or mance t o act ual  damages.   I n t hi s case,  

f or  exampl e,  Ash Par k expl ai ned t hat  t her e i s a mor t gage on t he 

pr oper t y and t hat  Ash Par k woul d be r equi r ed t o sat i sf y t he 

mor t gage bef or e i t  coul d t r ansf er  t he t i t l e t o a t hi r d- par t y  

pur chaser  at  a j udi c i al  sal e.  

¶68 At  or al  ar gument ,  counsel  f or  Ash Par k asser t ed:  " I f  

my cl i ent  sel l s t he pr oper t y at  a j udi c i al  sal e,  he cour t s 

f i nanci al  r ui n[ . ] "   He ar gued t hat  i f  t he pr oper t y was sol d f or  

a sum of  money t hat  was l ess t han t he exi st i ng mor t gage,  hi s 

c l i ent  woul d have t o make up t he di f f er ence.    

¶69 Addi t i onal l y,  a mandat or y j udi c i al  sal e woul d r equi r e 

t he sel l er  t o r el i nqui sh i t s i nt er est  i n t he pr oper t y t o a t hi r d 

par t y bef or e i t  coul d pur sue a def i c i ency j udgment  agai nst  t he 

buyer .   I f  t he pr oper t y sol d f or  l ess t han i t s act ual  val ue,  t he 

sel l er  woul d be depr i ved of  bot h t he pr oper t y and i t s f ai r  

mar ket  val ue unt i l  i t  coul d execut e i t s j udgment  f or  t he 

def i c i ency agai nst  t he br eachi ng buyer .   Al exander  & Bi shop' s 

pr oposal  t o col l apse act ual  damages and speci f i c  per f or mance 

i nt o one r emedy woul d make t he par t i cul ar  benef i t s of  speci f i c  
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per f or mance unavai l abl e t o an i nnocent  sel l er  af t er  t he buyer ' s 

br each. 25   

¶70 The second r eason we decl i ne t o adopt  Al exander  & 

Bi shop' s pr oposal  i s  t hat  i t  woul d r equi r e us t o r ewr i t e t he 

par t i es '  cont r act .   Her e,  t he par t i es '  bar gai n i ncl uded t he 

r emedy of  speci f i c  per f or mance under  t he appr opr i at e 

c i r cumst ances.   When a cont r act  speci f i es r emedi es avai l abl e i n 

t he event  of  a br each,  t he i nt ent i on of  t he par t i es gener al l y 

gover ns.   Mor i t z,  35 Wi s.  2d at  348.    

¶71 Yet ,  as di scussed above,  Al exander  & Bi shop' s pr oposal  

woul d col l apse t he r emedi es of  l egal  damages and speci f i c  

per f or mance,  r esul t i ng i n speci f i c  per f or mance i n name onl y.   I t  

woul d r ender  meani ngl ess t he par t i es '  agr eement  t hat  speci f i c  

per f or mance i s an avai l abl e r emedy i n t he appr opr i at e 

c i r cumst ances.   We decl i ne t o r ewr i t e t hi s cont r act  by r educi ng 

t he number  or  avai l abi l i t y  of  bar gai ned- f or  r emedi es.    

¶72 The t hi r d r eason t hat  we do not  accept  Al exander  & 

Bi shop' s pr oposal  t o mandat e a j udi c i al  sal e i s t hat  a mandat or y 

pr ocedur e i s ant i t het i cal  t o t he concept  of  equi t abl e r el i ef .   

                                                 
25 The Rest at ement  ( Second)  of  Cont r act s i dent i f i es sever al  

addi t i onal  r easons t hat  a sel l er  mi ght  pr ef er  speci f i c  
per f or mance over  l egal  damages.   Fi r st ,  t he val ue of  l and i s t o 
some ext ent  specul at i ve.   I t  may be di f f i cul t  f or  a sel l er  t o 
pr ove wi t h r easonabl e cer t ai nt y t he di f f er ence bet ween t he 
cont r act  pr i ce and t he mar ket  pr i ce of  t he l and.   Rest at ement  2d 
Cont r act s § 360 cmt .  e ( 1981) .   Second,  t he l and may not  be 
i mmedi at el y conver t i bl e i nt o money and t he sel l er  may be 
depr i ved of  f unds wi t h whi ch t he sel l er  coul d have made ot her  
i nvest ment s.   I d.   Thi r d,  t he ex i st ence of  t he cont r act ,  even i f  
br oken by t he buyer ,  oper at es as a c l og on sal eabi l i t y  so t hat  
i t  may be di f f i cul t  t o f i nd a pur chaser  at  a f ai r  pr i ce.   I d.  
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I n cont r ast  t o r emedi es at  l aw,  a def i ni ng char act er i st i c of  an 

equi t abl e r emedy i s t hat  i t  i s  f l exi bl e and adapt abl e t o t he 

c i r cumst ances pr esent ed i n a par t i cul ar  case.    

¶73 Pomer oy' s Equi t y Jur i spr udence expl ai ns t hat  " t he 

cour t  of  equi t y has t he power  of  devi s i ng i t s r emedy and shapi ng 

i t  so as t o f i t  t he changi ng ci r cumst ances of  ever y case and t he 

compl ex r el at i ons of  al l  t he par t i es. "   1 John Nor t on Pomer oy,  A 

Tr eat i se on Equi t y Jur i spr udence § 109 at  141 ( 5t h ed.  1941) .   

Fur t her ,  " equi t abl e r emedi es al so di f f er  f r om t he l egal  ones i n 

t he manner  of  t hei r  admi ni st r at i on, "  whi ch shoul d be " nat ur al  

and f l exi bl e. "   I d.  § 113 at  150.     

¶74 Wi sconsi n cases have r ecogni zed t hat  once a cour t  has 

det er mi ned t hat  equi t abl e r el i ef  i s  appr opr i at e,  i t  has wi de 

l at i t ude t o f ashi on t he r emedy based on t he equi t i es of  t he 

case.   See Town of  Fond du Lac v.  Ci t y of  Fond du Lac,  22 

Wi s.  2d 525,  531- 32,  126 N. W. 2d 206 ( 1964) ;  Amer i can Medi cal  

Ser vs.  I nc.  v.  Mut ual  Fed.  Savi ngs & Loan,  52 Wi s.  2d 198,  205,  

188 N. W. 2d 529 ( 1971)  ( " The cour t  of  equi t y has al ways had a 

t r adi t i onal  power  t o adapt  i t s r emedi es t o t he exi genci es and 

t he needs of  t he case;  t hat  was one of  t he gr eat  v i r t ues and 

r easons f or  t he exi st ence of  cour t s of  equi t y. " ) .   Al exander  & 

Bi shop' s pr oposal  woul d denude speci f i c  per f or mance of  t he 

adapt abi l i t y  t hat  al l ows t he ci r cui t  cour t  t o f ashi on a r emedy 

t o t he f act s and equi t i es of  a par t i cul ar  case.    

¶75 Al exander  & Bi shop al so cont ends t hat  a c i r cui t  cour t  

shoul d r ef r ai n f r om enf or ci ng an or der  f or  speci f i c  per f or mance 

t hr ough cont empt  pr oceedi ngs.   I t  asser t s t hat  cont empt  
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sanct i ons woul d be i nequi t abl e when t he r equi r ed per f or mance 

i nvol ves t he payment  of  money.   I t  ar gues t hat  t he publ i c pol i cy  

agai nst  debt or s '  pr i sons mi l i t at es agai nst  cont empt  as a 

mechani sm of  enf or cement .  

¶76 Cont empt  pr oceedi ngs ar e a t ypi cal  means of  enf or ci ng 

an equi t abl e or der  f or  speci f i c  per f or mance. 26  See Yor i o,  supr a,  

§ 4. 5. 2 at  96 ( " Under  Amer i can l aw,  t he ul t i mat e f or ce of  an 

equi t abl e decr ee der i ves f r om t he cour t ' s  abi l i t y  t o puni sh 

v i ol at i ons of  i t s  or der  by f i nes or  i mpr i sonment  f or  cont empt  of  

cour t . " ) .    

¶77 Al exander  & Bi shop' s di scussi on of  debt or s '  pr i sons 

gl osses over  a key di st i nct i on.   Ther e i s a di f f er ence bet ween a 

buyer  who i s unwi l l i ng t o per f or m and one who i s unabl e.   Each 

i s subj ect  t o di f f er ent  t r eat ment  by a cour t  i n equi t y and under  

t he l aw of  cont empt .    

¶78 A par t y ' s unwi l l i ngness t o obey a cour t  or der  i s t he 

ver y def i ni t i on of  cont empt .   Wi sconsi n St at .  § 785. 01( b)  

def i nes " cont empt  of  cour t "  as i nt ent i onal  " [ d] i sobedi ence,  

r esi st ance or  obst r uct i on of  t he aut hor i t y,  pr ocess or  or der  of  

a cour t . "    

                                                 
26 A l eadi ng t r eat i se expl ai ns t hat  equi t abl e decr ees " ar e 

of t en enf or ced coer ci vel y,  t hr ough t he cont empt  power .   They may 
al so be enf or ced i n ot her ,  l ess dr ast i c ways,  however . "   3 Dan 
B.  Dobbs,  Law of  Remedi es § 2. 8 at  186 ( 2d ed.  1993) .   For  
i nst ance,  Dobbs expl ai ns t hat  equi t abl e or der s may under  
appr opr i at e c i r cumst ances be enf or ced by t he appoi nt ment  of  a 
r ecei ver ,  i d.  § 2. 8( 1)  at  189- 90,  by execut i on,  i d.  at  191,  or  
by suppl ement al  pr oceedi ngs t o compel  a def endant  t o r eveal  
asset s,  i d.  at  191- 92.    



No.  2008AP1735   

 

32 
 

¶79 By cont r ast ,  i nabi l i t y  t o per f or m pr ecl udes t he 

i mposi t i on of  cont empt  sanct i ons.   O' Connor  v.  O' Connor ,  48 

Wi s.  2d 535,  542,  180 N. W. 2d 735 ( 1970) ;  see al so 3 Dobbs,  Law 

of  Remedi es § 2. 8( 7)  at  218- 19 ( 2d ed.  1993)  ( di scussi ng t he 

bur den of  pr oof ) .   Just  as i mpossi bi l i t y  i s  a def ense t o an 

or der  f or  speci f i c  per f or mance,  i nabi l i t y  t o obey t hat  or der  i s 

a def ense t o cont empt .   I n O' Connor ,  t hi s cour t  expl ai ned t hat  

" i t  has l ong been set t l ed i n Wi sconsi n t hat  a per son cannot  be 

hel d i n cont empt  of  cour t  f or  t he f ai l ur e t o pay money unl ess 

t he r ef usal  i s  wi l l f ul  and cont empt uous and not  t he r esul t  of  

hi s i nabi l i t y  t o pay. "   48 Wi s.  2d at  542.   

¶80 I f  an equi t abl e cour t  concl udes t hat  a buyer  subj ect  

t o an or der  f or  speci f i c  per f or mance i s unabl e t o per f or m,  i t  

woul d er r oneousl y exer ci se i t s di scr et i on by or der i ng cont empt  

sanct i ons.   I n such a case,  a j udi c i al  sal e and def i c i ency 

j udgment  coul d be an equi t abl e and appr opr i at e pr ocedur e. 27   
                                                 

27 Thi s i s what  was r ecogni zed i n Hei ns,  wher e we sai d a 
sel l er ' s speci f i c  per f or mance i s " pr obabl y,  gener al l y enf or ced 
by t he sal e of  t he l and t o sat i sf y t he amount  due f or  pur chase 
money and cost s,  and a j udgment  f or  t he def i c i ency,  i f  any,  
enf or ceabl e by execut i on. "   Hei ns v.  Thompson & Fl i et h Lumber  
Co. ,  165 Wi s.  563,  572,  163 N. W.  173 ( 1917) .   When t he r esul t  of  
compel l i ng per f or mance woul d be har sh,  we obser ved t hat  r esor t  
t o a j udi c i al  sal e and def i c i ency j udgment  " i s t he bet t er  
pr act i ce .  .  .  especi al l y i n absence of  some speci al  
c i r cumst ances showi ng cl ear l y t hat  such r emedi es ar e i nadequat e 
t o f ul l y  pr ot ect  t he vendor ' s r i ght . "   I d.  

Si mi l ar l y,  i n t he cont ext  of  an i nst al l ment  cont r act  t hat  
was par t i al l y  per f or med,  t he Kal l enbach cour t  equat ed an or der  
f or  speci f i c  per f or mance wi t h a j udi c i al  sal e and def i c i ency 
j udgment .   Kal l enbach v.  Lake Publ i cat i ons,  I nc. ,  30 Wi s.  2d 
647,  651,  142 N. W. 2d 212 ( 1966) ;  see al so Taf t  v.  Reddy,  191 
Wi s.  144,  210 N. W.  364 ( 1926) .  
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¶81 Her e,  we emphasi ze t hat  t her e i s no f i ndi ng t hat  

Al exander  & Bi shop i s unabl e t o per f or m.   Al exander  & Bi shop 

never  asked t he ci r cui t  cour t  t o or der  a j udi c i al  sal e and di d 

not  devel op a f act ual  r ecor d demonst r at i ng why a j udi c i al  sal e 

mi ght  be an appr opr i at e pr ocedur e under  t he f act s of  t he case.   

Rat her ,  i t  asks us t o decl ar e t hat  a j udi c i al  sal e i s a 

mandat or y pr ocedur e t o ef f ect uat e an awar d of  speci f i c  

per f or mance.    

¶82 For  t he r easons st at ed above,  we decl i ne t o gr af t  ont o 

t he equi t abl e r emedy of  speci f i c  per f or mance a mandat or y r emedy 

of  a j udi c i al  sal e.   I t  i s  t he c i r cui t  cour t ,  r at her  t han t hi s 

cour t  on r evi ew,  t hat  shoul d make t he f act ual  f i ndi ngs,  wei gh 

t he equi t i es,  and exer ci se i t s  di scr et i on t o det er mi ne t he 

appr opr i at e pr ocedur e f or  admi ni st er i ng and enf or ci ng an or der  

f or  speci f i c  per f or mance.    

C 

¶83 Fi nal l y,  Al exander  & Bi shop asks us t o " c l ar i f y"  t hat  

" an i mpor t ant  component  of  speci f i c  per f or mance i s t hat  t he 

sel l er  must  t ake adequat e st eps t o mi ni mi ze i t s damages. "   I t  

concedes t hat  a r equi r ement  t o mi t i gat e damages i s i nconsi st ent  

wi t h t he r emedy of  speci f i c  per f or mance. 28  See Yor i o,  supr a,  

                                                 
28 At  or al  ar gument ,  counsel  f or  Al exander  & Bi shop 

expl ai ned:  " Mi t i gat i on cer t ai nl y  comes i nt o pl ay i f  you' r e goi ng 
t o have ot her  t ypes of  damages.   Mi t i gat i on i s a damages 
concept ,  and i f  you' r e goi ng t o have ot her  t ypes of  damages 
beyond speci f i c  per f or mance,  t he sel l er  has t o seek t o mi t i gat e 
t hose damages. "   
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§ 8. 2. 3 at  181.   Yet ,  i t  asser t s t hat  i f  t he sel l er  seeks 

i nt er est  i n addi t i on t o t he equi t abl e r emedy of  speci f i c  

per f or mance,  t he doct r i ne of  mi t i gat i on shoul d come i nt o pl ay.  

¶84 I n a s i t uat i on wher e speci f i c  per f or mance i s or der ed 

due t o t he buyer ' s br each,  however ,  a dut y t o mi t i gat e woul d 

cr eat e sever al  pr act i cal  di f f i cul t i es.   Fi r st ,  a sel l er  

r equest i ng speci f i c  per f or mance must  be abl e t o demonst r at e t hat  

i t  i s  " r eady,  wi l l i ng,  and abl e"  t o per f or m t he cont r act  by 

del i ver i ng t he t i t l e t o t he buyer .   Ander son,  155 Wi s.  2d at  

516;  2 Cont r act  Law i n Wi sconsi n,  supr a,  § 13. 60.   The sel l er  

cannot  be r eady,  wi l l i ng,  and abl e t o per f or m t he cont r act  af t er  

havi ng commi t t ed t o sel l  t he pr oper t y t o anot her  buyer .  

¶85 Second,  i t  woul d be ext r emel y di f f i cul t  f or  a sel l er  

t o mar ket  a pr oper t y t o a t hi r d- par t y buyer  when t hat  pr oper t y 

i s subj ect  t o a cour t  or der  f or  speci f i c  per f or mance.   Pot ent i al  

t hi r d- par t y buyer s mi ght  cor r ect l y assume t hat  t hey wer e wal ki ng 

i nt o a l egal  mi nef i el d,  wager i ng on whet her  t he sel l er ,  who i s 

subj ect  t o a cour t  or der  t o del i ver  t he t i t l e t o anot her  buyer ,  

coul d act ual l y del i ver  t he t i t l e.    

¶86 For  t hese r easons,  we decl i ne t o i mpose a dut y t o 

mi t i gat e on a sel l er  who r equest s i nt er est  i n addi t i on t o 

speci f i c  per f or mance. 29   

                                                 
29 I n t he compl ai nt ,  Ash Par k made a c l ai m f or  consequent i al  

damages.   See,  supr a,  ¶14 n. 3.    
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VI .  I nt er est  

¶87 We t ur n next  t o t he c i r cui t  cour t ' s  awar d of  i nt er est .   

Al exander  & Bi shop asser t s t hat  t he cour t  er r oneousl y exer ci sed 

i t s di scr et i on by or der i ng i t  t o pay i nt er est  on t he pur chase 

pr i ce.   I n Est r een v.  Bl uhm,  t hi s cour t  expl ai ned t hat  t he 

al l owance of  i nt er est  i n a case of  equi t y i s dependent  upon t he 

var i ous equi t abl e c i r cumst ances of  t he case.   79 Wi s.  2d 142,  

156,  255 N. W. 2d 473 ( 1977) .    

¶88 When i ni t i al l y  deci di ng t hat  i nt er est  woul d be 

or der ed,  t he c i r cui t  cour t  expl ai ned t hat  i t s i nt ent i on was t o 

gi ve Al exander  & Bi shop an i ncent i ve t o pr ompt l y compl y wi t h t he 

cour t ' s  or der :  " Ther e has got  t o be some i ncent i ve t o get  t hi s  

r esol ved,  and i f  [ Ash Par k i s]  s i t t i ng wi t h al l  t he hol di ng 

cost s, "  t her e i s l i t t l e i ncent i ve f or  Al exander  & Bi shop t o t ake 

t he necessar y st eps t o c l ose t he deal .   Mot i vat i ng t he par t i es 

t o compl y wi t h t he cour t ' s  or der  i s a pr oper  consi der at i on when 

deci di ng t o i mpose i nt er est .  

                                                                                                                                                             
Al exander  & Bi shop al so ar gues t hat  mi t i gat i on shoul d be 

r equi r ed when t he sel l er  r equest s damages i n addi t i on t o an 
or der  f or  speci f i c  per f or mance.   Some aut hor i t i es have st at ed 
t hat  damages may be appr opr i at e i n addi t i on t o speci f i c  
per f or mance t o " adj ust  f or  t he del ay i n per f or mance bet ween t he 
dat e speci f i ed i n t he cont r act  and t he dat e on whi ch t he 
equi t abl e decr ee i ssues[ . ] "   See,  e. g. ,  Edwar d Yor i o,  Cont r act  
Enf or cement :  Speci f i c  Per f or mance and I nj unct i ons § 9. 4 at  228 
( 1989) .    

Her e,  t he c i r cui t  cour t  has not  made a det er mi nat i on about  
t he nat ur e and ext ent ,  i f  any,  of  Ash Par k' s consequent i al  
damages.   Accor di ngl y,  no i ssue of  mi t i gat i on of  consequent i al  
damages has been pr esent ed i n t hi s cour t .  
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¶89 Al exander  & Bi shop acknowl edges t hat  Wi sconsi n cases 

aut hor i ze a cour t  t o awar d i nt er est  i n conj unct i on wi t h an awar d 

of  speci f i c  per f or mance. 30  Yet ,  i t  cont ends t hat  t he c i r cui t  

cour t ' s  exer ci se of  di scr et i on was er r oneous under  t he f act s of  

t hi s case.   I t  c i t es t o Est r een f or  t he pr oposi t i on t hat  i t  i s  

gener al l y " i nequi t abl e t o per mi t  ei t her  par t y .  .  .  t o enj oy 

bot h t he benef i c i al  use of  t he pr oper t y and t he use of  t he 

pur chase money .  .  .  . "   79 Wi s.  2d at  156.   I n essence,  

Al exander  & Bi shop cont ends t hat  Ash Par k i s obt ai ni ng a doubl e 

r ecover y because i t  r et ai ned t he benef i c i al  use of  t he pr oper t y  

at  t he same t i me t hat  i nt er est  accr ued on t he pur chase pr i ce.    

¶90 The ci r cui t  cour t  expl i c i t l y  consi der ed t he ar gument  

t hat  awar di ng i nt er est  woul d v i ol at e t he cour t ' s  di r ect i ve i n 

Est r een.   However ,  i t  concl uded t hat  Ash Par k had no benef i c i al  

use of  t he pr oper t y f or  t wo r easons.   Fi r st ,  i t  was not  f easi bl e 

f or  Ash Par k t o r ent  t he pr oper t y wi t hout  maki ng i mpr ovement s. 31  

Second,  any appr eci at i on i n t he pr oper t y ' s mar ket  val ue woul d 

accr ue t o Al exander  & Bi shop,  r at her  t han t o Ash Par k.   

Al exander  & Bi shop makes no ar gument  t hat  t hese f i ndi ngs of  f act  

                                                 
30  I n Bunt r ock v.  Hof f man,  t he def endant  was a buyer  who 

br eached a cont r act  t o pur chase r eal  est at e.   178 Wi s.  5,  189 
N. W.  572 ( 1922) .   Thi s cour t  st at ed t hat  " i t  i s  f ai r  and 
equi t abl e t o char ge t he def endant  wi t h i nt er est "  because t he 
sel l er  " was depr i ved of  a pr oper  i ncome on t he amount  of  t he 
pur chase pr i ce. "   I d.  at  18.    

31 Dur i ng t he hear i ng,  t he cour t  expl ai ned:  " I f  you ar e 
buyi ng a $6. 3 mi l l i on on- goi ng hot el ,  you' r e r i ght ,  he' s 
col l ect i ng t he r ent s f r om t he hot el .   But  i f  he' s sel l i ng you a 
pi ece of  vacant  l and,  he doesn' t  have much i ncome of f  a pi ece of  
vacant  l and. "    
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ar e c l ear l y er r oneous.   Based on our  r evi ew of  t he r ecor d,  we 

concl ude t hat  i t  i s  not .    

¶91 Al exander  & Bi shop al so advances t hat  t he c i r cui t  

cour t  er r ed when i t  or der ed i nt er est  at  t he st at ut or y r at e.   

Wi sconsi n St at .  § 815. 05( 8)  pr ovi des t hat  " ever y execut i on upon 

a j udgment  f or  t he r ecover y of  money shal l  di r ect  t he col l ect i on 

of  i nt er est  at  t he r at e of  12% per  year [ . ] " 32  Al exander  & Bi shop 

cont ends t hat  because an or der  of  speci f i c  per f or mance i s not  a 

j udgment  f or  t he r ecover y of  money,  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on by i mposi ng i nt er est  at  t he 

st at ut or y r at e.   

¶92 We agr ee wi t h Al exander  & Bi shop t hat  t he or der  f or  

speci f i c  per f or mance i s not  " a j udgment  f or  t he r ecover y of  

money"  and t her ef or e i mposi t i on of  i nt er est  pur suant  t o Wi s.  

St at .  § 815. 05 i s i nappr opr i at e. 33  Her e,  however ,  t he cour t  

or der ed i nt er est  based upon equi t abl e consi der at i ons r at her  t han 

pur suant  t o t he st at ut e.    

¶93 The r ecor d r eveal s t hat  t he c i r cui t  cour t  i mposed 

i nt er est  t o mot i vat e Al exander  & Bi shop t o per f or m,  t o 

compensat e Ash Par k f or  t he cost s i nvol ved i n hol di ng t he 

                                                 
32 I n addi t i on t o 12 per cent  post j udgment  i nt er est ,  t he 

c i r cui t  cour t  or der ed 5 per cent  pr ej udgment  i nt er est .  

33 We di sagr ee wi t h t he cour t  of  appeal s t hat  t hi s act i on 
ar guabl y f al l s  wi t hi n Wi s.  St at .  § 815. 05( 8) .   Ash Par k,  317 
Wi s.  2d 772,  ¶27.   Never t hel ess,  we agr ee t hat  t he amount  owed 
t o Ash Par k i s " det er mi nabl e by a r easonabl y cer t ai n st andar d of  
measur ement . "   See Beacon Bowl  v.  Wi s.  El ec.  Power  Co. ,  176 
Wi s.  2d 740,  776- 77,  501 N. W. 2d 788 ( 1993) .     
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pr oper t y,  and because Ash Par k had been depr i ved of  t he use of  

t he pur chase pr i ce.   Al t hough Ash Par k r ef er enced Wi s.  St at .  

§ 815. 05( 8)  when ar gui ng f or  t he i mposi t i on of  i nt er est ,  t he 

c i r cui t  cour t  di d not  c i t e t o any st at ut e when i t  or der ed 

i nt er est .   The ci r cui t  cour t  r ecogni zed t hat  " [ b] ecause t hi s was 

speci f i c  per f or mance,  I ' m not  r equi r ed t o gi ve i nt er est  at  [ t he 

st at ut or y r at e] . "  

¶94 Fur t her ,  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on when i t  r econsi der ed t he appr opr i at e 

r at e of  i nt er est  i n i t s or der  of  August  18.   The cour t  made 

cl ear  t hat  t he awar d of  i nt er est  was based on t he equi t i es of  

t he case.   I t  expl ai ned,  " [ M] y goal  i s  t o t r y t o get  some amount  

of  money whi ch mot i vat es [ Al exander  & Bi shop]  t o per f or m. "   

However ,  t he cour t  al so r ecogni zed t hat  t he equi t i es of  t he case 

mi ght  change as t he case evol ved.    

¶95 Or i gi nal l y,  Al exander  & Bi shop r epr esent ed t o t he 

cour t  t hat  t he par t i es wer e on t he ver ge of  c l osi ng.   As t i me 

passed and t he par t i es f ai l ed t o c l ose,  t he cour t  was j ust i f i ed 

i n or der i ng a hi gher  r at e of  i nt er est  t o mot i vat e Al exander  & 

Bi shop t o c l ose.   Al t hough t he c i r cui t  cour t  was not  r equi r ed t o 

set  i nt er est  at  t he st at ut or y r at e,  i t  di d not  er r oneousl y  

exer ci se i t s di scr et i on by doi ng so. 34   

                                                 
34 I n Est r een,  f or  exampl e,  t hi s cour t  or der ed i nt er est  on 

t he pur chase pr i ce based upon equi t abl e consi der at i ons.   Because 
t he cont r act  di d not  pr ovi de f or  a di f f er ent  r at e of  i nt er est ,  
t he cour t  set  i t  at  t he st at ut or y r at e.   79 Wi s.  2d at  158.    
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VI I  

¶96 I n sum,  we concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  or der ed speci f i c 

per f or mance of  t hi s cont r act .   The cont r act  pr ovi des t hat  

speci f i c  per f or mance i s an avai l abl e r emedy,  and nei t her  t he 

cont r act  nor  Wi sconsi n l aw r equi r es Ash Par k t o demonst r at e t hat  

a l egal  r emedy woul d be i nadequat e as a pr econdi t i on t o r el i ef .   

Fur t her ,  al t hough i mpossi bi l i t y  i s  a def ense t o speci f i c  

per f or mance,  Al exander  & Bi shop f ai l ed t o pr esent  evi dence t hat  

per f or mance woul d be i mpossi bl e i n t he pr oceedi ngs bef or e t he 

c i r cui t  cour t .    

¶97 Addi t i onal l y,  we decl i ne t o al t er  l ongst andi ng 

Wi sconsi n l aw by i mposi ng a r equi r ement  t hat  a sel l er  of  r eal  

est at e demonst r at e t he i nadequacy of  l egal  damages as a 

pr er equi s i t e t o an or der  f or  speci f i c  per f or mance.   Al t hough a 

j udi c i al  sal e and def i c i ency j udgment  may be a means of  

ef f ect uat i ng an awar d of  speci f i c  per f or mance,  we concl ude t hat  

t hi s pr ocedur e i s not  mandat or y.   Rat her ,  i t  depends on t he 

f act s and equi t i es of  t he case.   Because a dut y t o mi t i gat e i s 

cont r ar y t o an awar d of  speci f i c  per f or mance and woul d pose 

pr act i cal  di f f i cul t i es f or  t he non- br eachi ng sel l er ,  we decl i ne 

t o r equi r e mi t i gat i on when a sel l er  asks f or  i nt er est  i n 

addi t i on t o speci f i c  per f or mance.    

¶98 Fi nal l y,  we concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on by or der i ng i nt er est  on t he 

pur chase pr i ce.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s and 

r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.    
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By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med,  and t he cause r emanded t o t he c i r cui t  cour t .   
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