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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Modified and 

affirmed, and as modified, cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    Thi s case i s bef or e t he cour t  

on a pet i t i on and a cr oss- pet i t i on f or  r evi ew of  a deci s i on of  

t he cour t  of  appeal s. 1  I t  i nvol ves a cont r act ual  di sput e bet ween 

Jon Hauser  ( " Hauser " )  and Rober t  Ehl i nger  ( " Ehl i nger " ) ,  who ar e 

t he j oi nt  and equal  shar ehol der s of  Eval d Moul di ng,  I nc.  

( " Eval d" ) ,  a Wi sconsi n cor por at i on l ocat ed i n Wat er t own.   The 

                                                 
1 See Ehl i nger  v.  Hauser  & Eval d Moul di ng,  I nc. ,  2008 WI  App 

123,  313 Wi s.  2d 718,  758 N. W. 2d 476,  af f i r mi ng deci s i ons of  t he 
c i r cui t  cour t  f or  Jef f er son Count y,  Jacquel i ne R.  Er wi n,  J.  
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par t i es '  Buy- Sel l  Agr eement  pr ovi des t hat  i f  one of  t he 

shar ehol der s becomes t ot al l y di sabl ed,  t he non- di sabl ed 

shar ehol der  i s ent i t l ed t o pur chase hi s shar es at  " book val ue. "    

¶2 Hauser  cont ends t hat  bot h t he c i r cui t  cour t  and cour t  

of  appeal s i ncor r ect l y concl uded t hat  t he buyout  agr eement  i s 

unenf or ceabl e.   Fi r st ,  he asser t s t hat  t he c i r cui t  cour t  er r ed 

when i t  det er mi ned t hat  t he undef i ned t er m " book val ue"  r ender ed 

t he buyout  agr eement  unenf or ceabl e.   Second,  Hauser  ar gues t hat  

t he cour t  of  appeal s i ncor r ect l y det er mi ned t hat  suppor t i ng 

document at i on i s a necessar y component  of  a comput at i on under  

gener al l y accept ed account i ng pr act i ces ( " GAAP" ) .   Thi r d,  he 

asser t s t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on when i t  deni ed hi m f ur t her  oppor t uni t y t o chal l enge 

and count er  t he speci al  magi st r at e' s concl usi ons.   He ar gues 

t hat  t he meani ng of  " book val ue"  i s ambi guous and t hat  he i s 

ent i t l ed t o a t r i al  t o det er mi ne t he i nt ent  of  t he par t i es.  

¶3 We concl ude t hat  t he c i r cui t  cour t  di d not  er r  when i t  

det er mi ned t hat  t he agr eement  was unenf or ceabl e.   Bot h par t i es 

agr ee t hat  Ehl i nger  i s ent i t l ed t o exami ne Eval d' s books t o 

det er mi ne whet her  t hey accur at el y r ef l ect  t he cor por at i on' s 

asset s and l i abi l i t i es,  a t ask t hat  t he speci al  magi st r at e was 

unabl e t o per f or m due t o t he st at e of  Eval d' s r ecor ds.   

Accor di ngl y,  we need not  r esol ve whet her  t he cont r act  i s  

i ndef i ni t e or  ambi guous her e because under  t hese ci r cumst ances,  

i t  cannot  be enf or ced.    

¶4 Addi t i onal l y,  t o t he ext ent  t hat  Hauser ' s 

char act er i zat i on of  t he cour t  of  appeal s '  deci s i on i s accur at e,  
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we det er mi ne t hat  hi s ar gument  about  t he scope of  GAAP f ai l s.   

The quest i on i s  not  what  i s r equi r ed under  GAAP,  but  what  i s 

r equi r ed t o det er mi ne t he par t i es '  r i ght s.    

¶5 Fi nal l y,  we concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  deni ed Hauser  t he 

oppor t uni t y t o subj ect  t he speci al  magi st r at e t o a br oader  scope 

of  cr oss- exami nat i on,  t o depose t he speci al  magi st r at e,  and t o 

pr esent  hi s own exper t  wi t ness i n r ebut t al .  

¶6 I n hi s cr oss- pet i t i on,  Ehl i nger  ar gues t hat  t he 

c i r cui t  cour t  er r oneousl y per mi t t ed t he def endant s '  l i t i gat i on 

expenses t o be pai d by t he cor por at i on.   Thi s deci s i on woul d not  

be er r oneous i f  Hauser  was ent i t l ed t o i ndemni f i cat i on or  i f  

Eval d spent  i t s asset s i n i t s own def ense.   We det er mi ne t hat  

Hauser  was not  ent i t l ed t o i ndemni f i cat i on by Eval d accor di ng t o 

t he pr ovi s i ons of  Wi s.  St at .  § 180. 0855 ( 2007- 08) . 2  Fur t her ,  

under  t hese f act s,  t he l i t i gat i on expenses wer e not  i ncur r ed by 

t he cor por at i on f or  i t s own def ense.   Ther ef or e,  we concl ude 

t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  di scr et i on when 

i t  per mi t t ed t he cor por at i on t o pay Hauser ' s l i t i gat i on 

expenses. 3  
                                                 

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on.  

3 The f i r st  i ssue addr esses whet her  t he buyout  agr eement  i s 
unenf or ceabl e.   Four  j ust i ces ( Chi ef  Just i ce Abr ahamson and 
Just i ces Br adl ey,  Pr osser ,  and Roggensack)  concl ude t hat  t he 
agr eement  i s unenf or ceabl e,  al t hough t hey di f f er  on t he 
r at i onal e.   See supr a,  ¶3;  concur r ence,  ¶122.   Two j ust i ces 
( Just i ces Zi egl er  and Gabl eman)  woul d r emand t o t he c i r cui t  
cour t  f or  a det er mi nat i on of  whet her  t he cont r act  i s  
enf or ceabl e.    
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¶7 Accor di ngl y,  we af f i r m t he cour t  of  appeal s as 

modi f i ed i n t hi s  opi ni on and r emand t o t he c i r cui t  cour t  f or  t he 

appoi nt ment  of  a r ecei ver . 4    

I  

¶8 The pr ocedur al  hi st or y of  t hi s case i s l engt hy.   I t  

encompasses over  seven year s of  l i t i gat i on bet ween t wo f or mer  

f r i ends,  Wi l l i am Ehl i nger  and Jon Hauser ,  t he sol e and equal  

shar ehol der s of  Eval d Moul di ng,  I nc.   Bot h men ar e cor por at e 

of f i cer s,  but  Hauser  manages Eval d' s day- t o- day oper at i ons. 5   

                                                                                                                                                             
I n r egar ds t o t he second i ssue,  al l  j ust i ces agr ee t hat  we 

need not  deci de what  i s r equi r ed t o do a compi l at i on under  GAAP 
and t hat  Hauser ' s ar gument  f ai l s .    

Answer i ng t he t hi r d i ssue,  f our  j ust i ces ( Chi ef  Just i ce 
Abr ahamson and Just i ces Br adl ey,  Pr osser ,  and Roggensack)  
concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 
di scr et i on when i t  deni ed Hauser  f ur t her  oppor t uni t y t o 
chal l enge and count er  t he speci al  magi st r at e' s concl usi ons.   Two 
j ust i ces ( Just i ces Zi egl er  and Gabl eman)  woul d r emand t o t he 
c i r cui t  cour t  f or  f ur t her  devel opment  on t hi s i ssue.  

Fi nal l y,  t he f our t h i ssue i s whet her  t he c i r cui t  cour t  
er r oneousl y per mi t t ed t he cor por at i on t o pay Hauser ' s l i t i gat i on 
expenses.   Four  j ust i ces ( Chi ef  Just i ce Abr ahamson and Just i ces 
Br adl ey,  Roggensack,  and Zi egl er )  concl ude t hat  t he c i r cui t  
cour t  er r oneousl y exer ci sed i t s di scr et i on.   Two j ust i ces 
( Just i ces Pr osser  and Gabl eman)  concl ude t hat  t he c i r cui t  cour t  
di d not  er r .  

4 I n appoi nt i ng a r ecei ver ,  t he ci r cui t  cour t  shal l  hol d a 
hear i ng and descr i be t he power s and dut i es of  t he r ecei ver .   
Wi s.  St at .  §§ 180. 1432( 1) ,  180. 1432( 2) .   The r ecei ver  may sel l  
t he asset s of  t he busi ness i n par t s or  as a whol e.   See Wi s.  
St at .  § 180. 1432( 3) ( a) .  

5 Hauser  i s Eval d' s Pr esi dent ,  Chi ef  Execut i ve Of f i cer ,  and 
Tr easur er .   He manages Eval d' s day- t o- day oper at i ons.   Ehl i nger  
i s Eval d' s Secr et ar y.   
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¶9 Eval d' s shar ehol der s have not  hel d a meet i ng s i nce 

2002,  and t hey l ast  successf ul l y el ect ed cor por at e of f i cer s i n 

1995.   These f ai l ur es ar e caused i n par t  by an ongoi ng di sput e 

over  t he pr ovi s i ons of  a Buy- Sel l  Agr eement  execut ed by Ehl i nger  

and Hauser  i n 1992. 6   

¶10 The agr eement  pr ovi des f or  t he t r ansf er  of  a di sabl ed 

shar ehol der ' s shar es upon t ot al  di sabi l i t y . 7  The pur chase pr i ce 

f or  t he di sabl ed shar ehol der ' s shar es i s set  f or t h i n t he 

agr eement  as f ol l ows:  

For  t r ansf er s of  al l  of  a Shar ehol der ' s 
st ock .  .  .  upon hi s becomi ng di sabl ed,  t he pur chase 
pr i ce of  a Shar ehol der ' s shar es of  st ock shal l  be 
$350, 000. 00 or  Book Val ue whi chever  i s gr eat er  .  .  .  .   
For  t r ansf er s of  al l  of  a Shar ehol der ' s st ock on 
t hr eat  of  i nvol unt ar y t r ansf er ,  t he pur chase pr i ce of  
a Shar ehol der ' s shar es of  st ock shal l  be t he book 

                                                 

6 The openi ng par agr aph of  t he Buy- Sel l  Agr eement  st at es:  

Agr eement  made t hi s 14 day of  August  1992,  by and 
bet ween Wi l l i am N.  Ehl i nger  and hi s wi f e,  Kat hl een L.  
Ehl i nger  ( " Ehl i nger " ) ,  and Jon A.  Hauser  and hi s  wi f e,  
Di ana M.  Hauser  ( " Hauser " ) ,  t he Shar ehol der s of  al l  of  
t he i ssued and out st andi ng st ock of  Eval d Moul di ng 
Company,  I nc. ,  a Wi sconsi n Cor por at i on ( " t he 
Cor por at i on" ) .    

7 Upon a Shar ehol der  becomi ng t ot al l y di sabl ed as 
def i ned her eaf t er ,  f or  a per i od of  t went y- f our  ( 24)  
consecut i ve mont hs,  t he ot her  Shar ehol der  shal l  have 
t he f i r st  r i ght  t o pur chase al l  or  par t  of  t he st ock 
owned by t he di sabl ed Shar ehol der .  .  .  .  The di sabl ed 
Shar ehol der  or  hi s l egal  r epr esent at i ve shal l  sel l  al l  
of  t he st ock owned by t he di sabl ed Shar ehol der  at  t he 
Agr eed Pur chase Pr i ce as def i ned i n Sect i on 6 her eof  
and upon t he t er ms and condi t i ons set  f or t h her ei n.   
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val ue of  sai d shar es as of  t he end of  t he l ast  f i scal  
year .   

The agr eement  was si gned by Hauser  and Ehl i nger  i n t hei r  

capaci t i es as cor por at e of f i cer s  and as shar ehol der s.   Shor t l y  

af t er  t he par t i es s i gned t he agr eement ,  Ehl i nger  devel oped 

Par ki nson' s Di sease.    

¶11 I n December  2000,  Ehl i nger  and Hauser  met  f or  di nner  

at  a r est aur ant  i n Wat er t own.   Accor di ng t o Hauser ' s not es,  

Ehl i nger  sai d t hat  he had l ost  i nt er est  i n t he busi ness and 

asked Hauser  t o make an of f er  t o pur chase hi s shar es.   The 

par t i es di d not  agr ee t o any buyout  t er ms at  t he meet i ng,  but  

t hey di d agr ee t hat  Ehl i nger  was ent i t l ed t o i nspect  Eval d' s 

books.  

¶12 On June 20,  2001,  Hauser  sent  a l et t er  t o Ehl i nger  

i nvoki ng t he di sabi l i t y  buyout  agr eement .   He st at ed t hat  he 

i nt ended t o i ni t i at e t he pr ocess of  buyi ng out  Ehl i nger ' s ent i r e 

i nt er est  i n Eval d.   The l et t er  expl ai ned:  

Accor di ng t o Sect i on 3 of  t he Agr eement ,  when a 
shar ehol der  becomes " t ot al l y di sabl ed" ,  t hat  
shar ehol der  must  sel l  t hei r  i nt er est  i n Eval d Moul di ng 
Company.   Fur t her ,  t hi s sect i on al so st at es t hat  t he 
ot her  shar ehol der  has t he f i r st  r i ght  t o pur chase t hi s 
i nt er est .   Jon Hauser  wi l l  act  on t hi s r i ght  t o 
pur chase your  i nt er est  i n Eval d Moul di ng Company.    

Hauser  encl osed Eval d' s most  r ecent  f i scal  year - end st at ement .   

Based on t hat  s t at ement ,  Hauser  cal cul at ed t he book val ue of  

Ehl i nger ' s shar es t o be $431, 400 and expl ai ned t hat  t he f i r st  

payment  i nst al l ment  woul d be sent  " i mmedi at el y upon t he 

accept ance of  t hi s pur chase of f er . "   Ehl i nger  di d not  accept  

Hauser ' s of f er .  
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¶13 Ehl i nger  cal l ed a meet i ng of  t he shar ehol der s on 

Apr i l  22,  2002.   He moved t hat  Eval d' s books be audi t ed i n or der  

t o det er mi ne t he val ue of  t he cor por at i on,  but  Hauser  decl i ned 

t o second t he mot i on.   The shar ehol der s al so at t empt ed t o hol d 

t hei r  annual  el ect i on of  cor por at e of f i cer s,  but  due t o 

deadl ock,  t hey wer e unabl e t o do so. 8 

¶14 Hauser  at t empt ed t o hol d a c l osi ng on Ehl i nger ' s 

shar es.   On Apr i l  30,  he sent  Ehl i nger  a check f or  $86, 280,  20 

per cent  of  what  Hauser  cal cul at ed t o be t he book val ue of  t he 

shar es.   Ehl i nger  r ef used t he of f er  and never  cashed t he check.    

¶15 Ehl i nger  f i l ed sui t  seeki ng j udi c i al  di ssol ut i on.   He 

al l eged t hat  t he shar ehol der s of  t he cor por at i on wer e at  an 

i mpasse and had f ai l ed t o el ect  of f i cer s f or  mor e t han t wo 

successi ve year s.    

¶16 He al so sought  a decl ar at or y j udgment  t hat  t he buyout  

agr eement  was " unenf or ceabl e f or  l ack of  essent i al  t er ms, "  

i ncl udi ng t he def i ni t i on and means of  det er mi ni ng " book val ue. "   

                                                 
8 Accor di ng t o t he Apr i l  22,  2002 mi nut es t aken by Ehl i nger  

and subsequent l y r ej ect ed by Hauser :  

Mr .  Ehl i nger  t hen nomi nat ed hi msel f  as a di r ect or  f or  
t he comi ng year .   Mr .  Hauser  t hen nomi nat ed hi msel f  as 
a di r ect or  f or  t he comi ng year .   Mr .  Ehl i nger  vot ed 
al l  of  hi s shar es f or  hi s el ect i on as a di r ect or  and 
Mr .  Hauser  vot ed nay.   Mr .  Hauser  vot ed al l  of  hi s 
shar es f or  hi s  el ect i on,  and Mr .  Ehl i nger  vot ed nay.   
Si nce nei t her  candi dat e r ecei ved a vot e of  a maj or i t y 
of  t he shar es,  Mr .  Hauser  decl ar ed t hat  nei t her  
candi dat e had been el ect ed at  t he meet i ng and t hat ,  
accor di ngl y,  bot h di r ect or s woul d r emai n i n of f i ce by 
v i r t ue of  t hei r  pr evi ous el ect i on and cont i nui ng 
st at us as di r ect or s.    
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Fur t her ,  Ehl i nger  cont ended t hat  even i f  t he cont r act  was 

enf or ceabl e,  " det er mi ni ng t he t r ue book val ue woul d be di f f i cul t  

or  i mpossi bl e due t o t he way t he def endant  has kept  Eval d' s 

books. "   He asser t ed t hat  " [ b] ecause of  t he ambi gui t y of  t he 

agr eement  and t he def endant ' s subsequent  act i ons t her e has never  

been a meet i ng of  mi nds bet ween t he par t i es as t o t he meani ng of  

book val ue i n t he 1992 Buy- Sel l  Agr eement . " 9  

¶17 The par t i es engaged i n di scover y.   Bot h par t i es 

submi t t ed exper t  r epor t s pur por t i ng t o det er mi ne t he book val ue 

and f ai r  mar ket  val ue of  Eval d.   Di scover y was compl et ed i n 

Sept ember  2003.  

¶18 Ehl i nger  moved f or  summar y j udgment  on t wo gr ounds.   

He ar gued t hat  Hauser  was not  ent i t l ed t o i nvoke t he di sabi l i t y  

buyout  agr eement  because Ehl i nger  was not  " t ot al l y di sabl ed"  

wi t hi n t he meani ng of  t he agr eement .   Fur t her ,  he sought  summar y 

j udgment  or der i ng t he j udi c i al  di ssol ut i on of  Eval d due t o 

shar ehol der  i mpasse.    

¶19 Hauser  ar gued t hat  no such i mpasse exi st ed because t he 

cor por at i on had i ni t i at ed t he pr ocess of  buyi ng out  Ehl i nger ' s  

shar es.   As a r esul t ,  Hauser  cont ended,  Ehl i nger  coul d di sput e 

t he pr i ce Eval d woul d pay f or  t he shar es but  he no l onger  had 

t he aut hor i t y t o vot e t he shar es.   Hauser  moved f or  summar y 

                                                 
9 Ehl i nger  al so sought  an account i ng of  Hauser  and 

Ehl i nger ' s par t ner shi p and an i nj unct i on pr event i ng Hauser  f r om 
vot i ng Ehl i nger ' s shar es by pr oxy.   These cl ai ms ar e not  
r el evant  t o t hi s appeal .  



No.  2007AP477   

 

9 
 

j udgment  decl ar i ng t hat  he had val i dl y exer ci sed t he di sabi l i t y  

buyout  agr eement .  

¶20 The cour t  i ssued an or der  on Januar y 12,  2004.   I t  

decl i ned t o gr ant  summar y j udgment  t o ei t her  par t y r egar di ng t he 

enf or ceabi l i t y  or  appl i cabi l i t y  of  t he buyout  agr eement .   

I nst ead,  i t  concl uded t hat  t her e wer e mat er i al  i ssues of  f act  i n 

di sput e.    

¶21 Fur t her ,  f i ndi ng t hat  t he shar ehol der s wer e deadl ocked 

and had f ai l ed t o el ect  of f i cer s f or  mor e t han t wo successi ve 

year s,  t he cour t  or der ed j udi c i al  di ssol ut i on pendi ng r esol ut i on 

of  t he cont r act  i ssue:  

The pl ai nt i f f ' s  mot i on f or  summar y j udgment  or der i ng 
t he di ssol ut i on and l i qui dat i on of  Eval d Moul di ng 
Company,  I nc.  .  .  .  and appoi nt i ng a r ecei ver  t o make 
an account i ng of  t he f i nanci al  af f ai r s of  Eval d and t o 
di spose of  i t s  busi ness f or  t he benef i t  of  i t s  
shar ehol der s i s gr ant ed pendi ng r esol ut i on of  t he 
par t i es di sput e about  def endant ' s exer ci se of  t he 
opt i on t o pur chase pl ai nt i f f ' s  shar es.   I f  def endant  
pr evai l s,  pl ai nt i f f ' s  c l ai m f or  di ssol ut i on wi l l  be 
moot .   I f  pl ai nt i f f  pr evai l s,  f i nal  j udgment  of  
di ssol ut i on wi l l  be ent er ed.    

¶22 The cour t  det er mi ned t hat  no al t er nat i ve t o 

di ssol ut i on coul d r esol ve t he deadl ock bet ween t he shar ehol der s:  

Whi l e t he def endant  ur ges t he Cour t  t o consi der  
al t er nat i ves t o di ssol ut i on,  none r esol ve t he i mpasse.   
One sol ut i on of f er ed by t he def endant  i s t o or der  an 
account i ng.   Thi s exer ci se has been under t aken at  
l east  once .  .  .  and t he under l y i ng conf l i c t  
cont i nues.   Nor  wi l l  decl ar at i on of  di v i dends,  capi t al  
di st r i but i on or  money damages pr ovi de adequat e r emedy.   
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The shar ehol der s have been deadl ocked f or  year s and 
r emai n so t oday wi t hout  expect at i on of  ext r i cat i on. 10   

¶23 I n May,  Jul y,  and Sept ember  of  2005,  t he cour t  hel d a 

f i ve- day bench t r i al  on t he appl i cabi l i t y  and enf or ceabi l i t y  of  

t he buyout  agr eement .  I t  f ound t hat  Ehl i nger  was " t ot al l y 

di sabl ed"  wi t hi n t he meani ng of  t he agr eement .   Fur t her ,  t he 

cour t  det er mi ned t hat  t he agr eement  " r equi r es t he sal e of  t he 

di sabl ed shar ehol der ' s st ock on t he occur r ence of  t ot al  

di sabi l i t y . "     

¶24 The cour t  st opped shor t  of  or der i ng t he sal e and 

di smi ssi ng t he act i on,  however .   I t  det er mi ned t hat  t her e was an 

out st andi ng di sput e about  t he enf or ceabi l i t y  of  t he agr eement  

t hat  r equi r ed t he cour t  t o addr ess t he meani ng of  t he t er m " book  

val ue" :  

The r emedy sought  by Mr .  Hauser  i s di smi ssal .   And I  
hesi t at e t o di smi ss t he case because I  per cei ve 
addi t i onal ——an addi t i onal  unr esol ved cont r act  di sput e 
r egar di ng t he meani ng of  " book val ue"  and I  don' t  want  
t o l eave t he par t i es wi t hout  r ecour se i n t hi s  l awsui t .   
I  don' t  want  t o have you come back i n some ot her  f or um 
and have t hat  del ay.   

.  .  .  I  don' t  want  t o di smi ss i f  t her e ar e f ur t her  
cont r act  t er ms[ ] l i ke book val ue t o be i nt er pr et ed.  

.  .  .  .    

And what  I  t hi nk I ' m goi ng t o get  f r om Pl ai nt i f f  i s  
t hat  t her e i s mor e t han one way t o cal cul at e book 
val ue,  and what  I ' m goi ng t o get  f r om t he Def endant  

                                                 
10 Wi s.  St at .  § 180. 1430( 2) ( a)  per mi t s a cour t  t o or der  

di ssol ut i on of  a cor por at i on due t o shar ehol der  deadl ock.   
Hauser  has not  appeal ed t he gr ant  of  summar y j udgment  or der i ng 
di ssol ut i on.   Addi t i onal l y,  he has not  ar gued on appeal  t hat  t he 
c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  
det er mi ned t hat  gr ounds f or  di ssol ut i on exi st ed.    
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i s:  Thi s i s how we have cal cul at ed book val ue f or  
Eval d by cust om and pr act i ce and t hat ' s what ' s  
det er mi nat i ve.   

Thus,  t he cour t  r et ai ned j ur i sdi ct i on of  t he case.   Nei t her  

par t y obj ect ed.  

¶25 The cour t  or der ed each par t y  t o pr ovi de a def i ni t i on 

of  " book val ue. "   I t  expl ai ned t hat  t he par t i es '  def i ni t i ons 

woul d be pr ovi ded t o a speci al  magi st r at e,  who woul d det er mi ne 

book val ue accor di ng t o t he cour t ' s  i nst r uct i ons.    

¶26 Bot h par t i es agr eed t hat  " book val ue"  woul d be def i ned 

as " asset s mi nus l i abi l i t i es. "   They di f f er ed,  however ,  on how 

t o det er mi ne whi ch asset s and l i abi l i t i es shoul d be comput ed i n 

t he cal cul at i on,  and what  degr ee of  ver i f i cat i on was needed.   

Ehl i nger  ar gued t hat  t he company' s f i nanci al  st at ement s wer e 

cal cul at ed f or  t ax pur poses and t hus f ai l ed t o r epr esent  t he 

t r ue wor t h of  t he asset s of  t he cor por at i on.   He f ur t her  

asser t ed t hat  def i c i enci es of  suppor t i ng document at i on " make 

cl ear  t hat  s i mpl y f ocusi ng on t he def i ni t i on of  book val ue i s 

t oo s i mpl i st i c. "   

¶27 The cour t  appoi nt ed Del  Chmi el ewski ,  a cer t i f i ed 

publ i c account ant ,  as t he speci al  magi st r at e.   Dur i ng a hear i ng 

hel d i n Oct ober  2005,  t he cour t  expl ai ned:   

[ I ] t ' s  my pr esent  i nt ent i on t o i nst r uct  t he Speci al  
Magi st r at e t o r evi ew t he subj ect  year - end st at ement  
and r epor t  any devi at i on f r om t he pr i or  t wo- year s '  
account i ng met hod,  and t o r epor t  any devi at i on f r om 
gener al l y- accept ed account i ng met hods and t o 
r ecal cul at e as necessar y t o come t o book val ue.  .  .  .  
[ Y] ou' r e r equi r ed t o answer  i nqui r i es of  t he Speci al  
Magi st r at e,  but  I  don' t  want  any advocacy.      

Fur t her :  
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When I  say gener al l y- accept ed account i ng pr i nci pl es,  I  
don' t  mean t o adopt  any set  of  r ul es.   I  expect  Mr .  
Chmi el ewski ——[ w] ho does pl ent y of  books f or  pl ent y of  
smal l  cor por at i ons——t o know what ' s gener al l y 
accept abl e and what ' s not .   And hi s concl usi ons coul d 
be subj ect  t o exami nat i on by you f ol ks.   You know,  I  
j ust  don' t  t hi nk t hi s i s goi ng t o be as much of  an 
i mpedi ment  or  as myst er i ous as you f ol ks f ear .   I  
t hi nk i t ' s  goi ng t o be r eal  st r ai ght f or war d.   

The cour t  di d not  speci f y t he st at ut e under  whi ch t he speci al  

magi st r at e was appoi nt ed,  or  whet her  he woul d per f or m t he r ol e 

of  a r ef er ee or  an exper t .    

¶28 Nei t her  of  t he par t i es obj ect ed t o t he speci al  

magi st r at e' s appoi nt ment  or  t he i nst r uct i ons pr ovi ded by t he 

cour t .   Hauser ' s at t or ney cl ar i f i ed:   

I  t hi nk what  t he Cour t ' s  sayi ng i s t hat  Mr .  
Chmi el ewski  i s  goi ng t o l ook at  t hese t hi ngs;  he' s 
goi ng t o say:  .  .  .  i n t hese account i ng s i t uat i ons i s 
t hi s good account i ng or  not ?  I s t hi s r easonabl e,  
accur at e account i ng or  not ?  I f  t hat ' s t he way he' s 
goi ng t o do i t ,  I  got  no pr obl em wi t h t hat .   I  
woul dn' t  want  t her e t o be some suggest i on t hat  t her e' s 
an el abor at e set  of  r ul es whi ch i s cal l ed GAAP i n t he 
sense of  a f or mal  r ef er ence .  .  .  .     

¶29 I n an or der  set t i ng out  i nst r uct i ons f or  t he speci al  

magi st r at e,  t he cour t  st at ed:  

The Cour t ' s  speci al  magi st r at e wi l l  det er mi ne Eval d' s 
Mar ch 31,  2001,  book val ue usi ng gener al l y accept ed 
account i ng pr i nci pl es whi ch ar e appr opr i at e f or  t he 
s i ze,  f unct i on and st r uct ur e of  t hi s cor por at i on.   The 
speci al  magi st r at e wi l l  advi se t he Cour t  of  any 
depar t ur es f r om GAAP i n hi s r epor t  t o t he Cour t .   
Fi nal l y,  t he speci al  magi st r at e wi l l  r epor t  any 
subst ant i al  i nconsi st enci es i n t he r epor t i ng 
met hodol ogy used by Eval d i n 2001 vi s a v i s  t he 
pr evi ous t wo year s.    

Nei t her  par t y obj ect ed t o t he or der ,  and over  t he next  sever al  

mont hs,  t he speci al  magi st r at e obt ai ned document s f r om Eval d.  
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¶30 Dur i ng t he cour se of  hi s i nqui r y,  t he speci al  

magi st r at e di scover ed t hat  i t  was i mpossi bl e t o ver i f y Eval d' s  

f i nanci al  st at ement s.   Some of  t he suppor t i ng document at i on 

under l y i ng Eval d' s comput er  summar i es had been di scar ded or  wer e 

ot her wi se unavai l abl e. 11  The speci al  magi st r at e det er mi ned t hat  

he coul d not  conf i r m t hat  t he f i nanci al  st at ement s r epr esent ed 

" book val ue. "  

¶31 Speci f i cal l y,  hi s May 8,  2006 r epor t  expl ai ned:  

We have ver i f i ed t hat  al l  of  t he i t ems on Eval d' s 
bal ance sheet  have been r ecor ded i n accor dance wi t h 
GAAP f or  F/ Y/ E 3/ 31/ 01 except  t he f ol l owi ng i t ems.   
Eval d has st at ed t hat  t hey ar e not  abl e t o pr ovi de t he 
i nf or mat i on needed t o ver i f y i t ems 1 t hr ough 5 because 
t hei r  comput er  sof t war e summar i zes dat a and t he 
i nf or mat i on f or  t he F/ Y/ E 3/ 31/ 01 i s not  r et r i evabl e.  

( 1)  Physi cal  i nvent or y 

( 2)  Account s r ecei vabl e and i nvoi ce cut of f  pr ocedur es 

( 3)  Account s payabl e and cut of f  pr ocedur es 

( 4)  The use of  PO cl ear i ng account  

( 5)  The use of  I C cl ear i ng account  

 .  .  .   

Si nce t he val ue of  t he busi ness i s based on t he 
bal ance sheet ,  i t  i s  necessar y t o have back up 
document s t o suppor t  t he number s r epor t ed on t he 
bal ance sheet .  .  .  .  Wi t hout  ver i f i cat i on of  t he 
af or ement i oned we cannot  conf i r m t hat  t he i t ems 
ment i oned above,  whi ch ar e pr esent ed on Eval d' s 
bal ance sheet  ar e gener at ed i n accor dance t o Gener al l y 
Accept ed Account i ng Pr i nci pl es.  

                                                 
11 Hauser  asser t ed t hat  account i ng det ai l  i nf or mat i on was 

l ost  i n a comput er  syst em cr ash.   Ehl i nger  di d not  ar gue t hat  
t he l oss of  t hi s i nf or mat i on was i nt ent i onal .  
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¶32 Ehl i nger  f i l ed a mot i on aski ng t he cour t  t o r econsi der  

i t s pr i or  deci s i on t hat  he was not  ent i t l ed t o a decl ar at or y 

j udgment .   He asser t ed t hat  t he buyout  agr eement  was not  

enf or ceabl e because t he book val ue of  Eval d coul d not  be 

cal cul at ed.   Hauser  opposed t he mot i on,  and t he cour t  set  t he 

mat t er  f or  t r i al  on June 29,  2006.   Two days bef or e t r i al ,  

Hauser  r equest ed an oppor t uni t y t o cr oss- exami ne t he speci al  

magi st r at e.    

¶33 At  t he out set  of  what  t he cour t  expect ed woul d be a 

one- day t r i al ,  t he cour t  c l ar i f i ed t he r ol e of  t he speci al  

magi st r at e:  

[ O] ur  pr i mar y pur pose t oday i s t o addr ess,  see i f  we 
can det er mi ne book val ue t o ef f ect uat e t he Cour t ' s 
ear l i er  or der .   I  woul d l i ke t o gi ve bot h counsel  an 
oppor t uni t y t o gi ve me a br i ef  st at ement ,  of f er  
evi dence t hat  you mi ght  have,  and t hen ar gument .  

Regar di ng cal l i ng t he speci al  magi st r at e as wi t ness,  I  
di dn' t  t al k t o Mr .  Chmi el ewski  about  t hi s,  but  I  woul d 
al l ow ei t her  of  you t o quest i on hi m r egar di ng j ust  a 
coupl e of  t hi ngs whi ch ar e essent i al l y  c l ar i f i cat i on 
of  hi s r epor t s.   One i s  any ar i t hmet i cal  cal cul at i on 
he' s made;  t wo i s what ,  what  sour ces he had as a base 
t o t he f i gur es t hat  he used;  and t hi r d,  t he opi ni ons 
t hat  he made i n hi s r epor t  t o t he Cour t .   He' s not  
anybody' s exper t  wi t ness;  but  I  woul d,  i f  you have 
quest i ons j ust  on t hose aspect s  of  hi s r epor t ,  al l ow 
hi m t o t est i f y.  

¶34 Hauser  cal l ed Eval d' s account ant  and bookkeeper  as 

f act  wi t nesses.   He cal l ed t he account ant  t hat  Ehl i nger  had 

engaged as an exper t  wi t ness.   Addi t i onal l y,  he cal l ed t he 

speci al  magi st r at e as a wi t ness and cr oss- exami ned hi m 
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ext ensi vel y.   The exami nat i on of  t he speci al  magi st r at e occupi es 

126 pages of  t he t r i al  t r anscr i pt .    

¶35 The speci al  magi st r at e t est i f i ed t hat  he was unabl e t o 

cal cul at e Eval d' s book val ue based on t he f i nanci al  r ecor ds t hat  

wer e pr ovi ded:  

The comput er  r ecor ds t hat  I  [ was]  gi ven 
r eal l y .  .  .  wer e i n summar i zed f or m.   And so t he 
st andar d t hat  I ' m t r y i ng t o appl y i s di f f i cul t  t o 
appl y i n a summar i zed manner ,  because you haven' t  got  
any assur ances as t o what  i t ' s  made up of  
because .  .  .  t he account i ng pr ocedur es t hat  happen on 
a day- t o- day basi s ar e k i nd of  t r anspar ent ,  you can' t  
see t hem.  .  .  .  And by bei ng abl e t o see t hat  some 
nor mal  account i ng pr ocedur es wer e appl i ed,  t hen you 
can assur e your sel f  t hat  at  l east  i t  l ooks l i ke t he 
document s wer e pr epar ed pr oper l y t o suppor t  t he 
f i nanci al  st at ement .    

He t est i f i ed t hat  he was unabl e t o val i dat e 76 per cent  of  

Eval d' s asset s and 90 per cent  of  Eval d' s l i abi l i t i es.  

¶36 Hauser  ar gued t hat  t he r equi s i t e i nf or mat i on was 

avai l abl e and bl amed t he speci al  magi st r at e f or  f ai l i ng t o ask 

f or  i t .   Addi t i onal l y,  he r equest ed t hat  t he cour t  per mi t  hi m t o 

pr esent  an exper t  account ant  t o r ebut  t he speci al  magi st r at e' s  

concl usi ons.   The cour t  decl i ned t o do so,  but  i t  adj our ned t he 

t r i al  unt i l  August  so t hat  t he speci al  magi st r at e coul d conduct  

mor e i nvest i gat i on:  

I  deny your  r equest  f or  a——f or  t i me f or  you t o have 
your  own exper t  pr ovi de a r epor t  on book val ue.   I  
wi l l ,  however ,  assi gn t he speci al  magi st r at e t o do as 
he t est i f i ed t hi s mor ni ng he coul d do,  and t hat  i s,  
avai l  hi msel f  of  t hose i t ems whi ch ar e avai l abl e and 
whi ch he mi st akenl y t hought  wer en' t  .  .  .  .    
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¶37 On August  10,  2006,  f our  days bef or e t he t r i al  was t o 

r ecommence,  Hauser  submi t t ed mul t i pl e document s t o t he cour t .   

They i ncl uded a " mot i on i n l i mi ne t o excl ude t he exper t  opi ni on"  

of  t he speci al  magi st r at e,  a " mot i on f or  a deposi t i on and f ul l  

cr oss exami nat i on and t he oppor t uni t y t o pr esent  a r ebut t al  

exper t , "  and a " mot i on t hat  no adver se i nf er ence f r om mi ssi ng 

r ecor ds i s appr opr i at e. "    

¶38 On August  11,  t he speci al  magi st r at e submi t t ed a 

r evi sed r epor t  st at i ng t hat  he coul d not  subst ant i at e t he 

bal ance f or  phys i cal  i nvent or y,  account s r ecei vabl e,  or  account s 

payabl e.   He expl ai ned t hat  t he pr obl ems wer e due t o Eval d' s 

account i ng sof t war e,  whi ch summar i zed r epor t s:  

Thi s summar i z i ng caused a l ot  of  r epor t s,  whi ch any 
nor mal  account i ng syst em woul d have,  t o be unavai l abl e 
f or  t he F/ Y/ E 3/ 31/ 01.   We coul d not  v i ew a det ai l ed 
l i s t i ng or  subsi di ar y l edger  r epor t  of  t he A/ R agi ng 
r epor t ,  t he A/ R account ,  t he A/ P account ,  t he 
i nvent or y account ,  t he PO cl ear i ng account  or  t he I C 
cl ear i ng account ,  as of  3/ 31/ 01.  

¶39 The second day of  t r i al  was hel d on Monday,  August  14.   

The cour t  was unabl e t o addr ess Hauser ' s mot i ons bef or e 

r ecei v i ng evi dence because t hey wer e unt i mel y.    

¶40 Hauser  agai n cr oss- exami ned t he speci al  magi st r at e at  

l engt h.   The speci al  magi st r at e t est i f i ed t hat  he was unabl e t o 

ver i f y Eval d' s f i nanci al  st at ement s because t he cor por at i on had 

not  r et ai ned subsi di ar y l edger s whi ch wer e necessar y t o suppor t  

t he bal ance sheet .   

¶41 I n a wr i t t en or der  dat ed November  29,  2006,  t he cour t  

det er mi ned t hat  t he t er m " book val ue"  was i ndef i ni t e,  pr ecl udi ng 
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t he enf or ceabi l i t y  of  t he cont r act .   The cour t  concl uded t hat  i t  

coul d not  " cur e t he cont r act  def i c i ency by gr af t i ng a 

r equi r ement  t hat  t he val ue be ascer t ai ned by usi ng gener al l y 

accept ed account i ng pr i nci pl es appr opr i at e f or  a cor por at i on of  

Eval d Moul di ng' s s i ze,  st r uct ur e and f unct i on. "   Fur t her :  

As t he Cour t ' s  speci al  magi st r at e made hi s i nqui r y,  
r epor t  and pr esent at i on,  i t  became cl ear  t hat  t he 
par t i es '  cont r act ual  t er m was t oo vague t o cur e.   
" Book val ue"  coul d mean anyt hi ng f r om si mpl e adopt i on 
of  t he year  end st at ement  t o an audi t ed det er mi nat i on.   
The Cour t ' s  at t empt  t o gi ve def i ni t e meani ng t o t he 
cont r act  t er m i s as ar bi t r ar y as any ot her  def i ni t i on.   

Al t hough t he par t i es di scussed wai t i ng f or  t he year  
end st at ement  i n t hei r  December  2000 meet i ng,  any 
i nf er ence t hat  t hi s di scussi on r at i f i ed Def endant s '  
def i ni t i on of  book val ue i s v i t i at ed by t he par t i es '  
agr eement  t o have Pl ai nt i f f  r evi ew t he books 
t her eaf t er .   The par t i es '  conduct  i s i nsuf f i c i ent  t o 
gi ve def i ni t e meani ng t o t he vague t er m.    

( Ci t at i ons omi t t ed) .  

¶42 Hauser  submi t t ed a " mot i on f or  r econsi der at i on,  and 

f or  an or der  set t i ng f or  t r i al  t he i ssue of  t he ambi gui t y of  t he 

t er m book val ue i n t he buy/ sel l  agr eement . "   He ar gued t hat  

" book val ue"  was ambi guous r at her  t han i ndef i ni t e and t hat  t he 

cour t  commi t t ed a mani f est  er r or  of  l aw.   At  a Januar y 2007 

hear i ng,  he r emi nded t he cour t  of  t he pr esumpt i ve val i di t y of  

cont r act s:  

Counsel :  The l aw i s ver y c l ear  i n Wi sconsi n t hat  
cour t s do not  l ook f or  ways——l ook f or  f i nger hol es t o 
voi d cont r act s.  

Cour t :  Wel l ,  c l ear l y not  what  I  di d her e.   I  sought  
and st r uggl ed t o t r y t o hol d t hi s cont r act  t oget her .     

The cour t  deni ed hi s mot i on.  
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¶43 I n Febr uar y,  Ehl i nger  submi t t ed a mot i on,  t i t l ed a 

mot i on f or  r econsi der at i on,  r equest i ng an i nj unct i on pr ohi bi t i ng 

Hauser  f r om di r ect i ng t he cor por at i on t o pay f or  t he l i t i gat i on 

expenses. 12  The cour t  deni ed t he mot i on,  concl udi ng t hat  t he 

cor por at i on had an " i nt er est "  i n t he l awsui t  and i t  woul d be 

" i mpossi bl e as we si t  her e t oday"  t o assi gn f ees bet ween Hauser  

and t he cor por at i on.   

¶44 Hauser  appeal ed,  and Ehl i nger  cr oss- appeal ed.   The 

cour t  of  appeal s af f i r med t he ci r cui t  cour t  wi t h some 

modi f i cat i on of  i t s  r at i onal e. 13  Ehl i nger  v.  Hauser  & Eval d 

Moul di ng,  I nc. ,  2008 WI  App 123,  313 Wi s.  2d 718,  758 

N. W. 2d 476.   I t  di d not  det er mi ne t hat  t he t er m " book val ue"  was 

i ndef i ni t e.   I d. ,  ¶30.   Rat her ,  i t  concl uded t hat  t he t er m was 

ambi guous and t hat  t he c i r cui t  cour t  r esol ved t he ambi gui t y by 

r easonabl y det er mi ni ng t hat  t he par t i es i nt ended " book val ue"  t o 

be cal cul at ed usi ng GAAP r at her  t han by s i mpl y accept i ng t he 

cal cul at i on l i s t ed on Eval d' s year - end st at ement .   I d. ,  ¶31.  

¶45 Regar di ng Ehl i nger ' s cr oss- pet i t i on,  t he cour t  of  

appeal s concl uded t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on when i t  det er mi ned t hat  Eval d' s asset s  

coul d be used t o pay t he def endant s '  l i t i gat i on expenses.   I d. ,  

¶¶46,  48.   Addi t i onal l y,  i t  concl uded t hat  Hauser  was ent i t l ed 

                                                 
12 Ehl i nger  had asked f or  a s i mi l ar  i nj unct i on on f our  

occasi ons dur i ng t he cour se of  t he l i t i gat i on.   The cour t  never  
gr ant ed an i nj unct i on.  

13 The cour t  of  appeal s '  mandat e negl ect ed t o acknowl edge 
t he necessi t y of  r emandi ng t o t he c i r cui t  cour t  f or  f ur t her  
pr oceedi ngs.  
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t o cor por at e i ndemni f i cat i on f or  hi s own l i t i gat i on expenses.   

I d. ,  ¶48.   

I I  

¶46 Thi s case r equi r es us t o exami ne sever al  deci s i ons of  

t he c i r cui t  cour t  and t he cour t  of  appeal s.   We must  det er mi ne 

whet her  t he c i r cui t  cour t  er r ed when i t  concl uded t hat  t he 

undef i ned t er m " book val ue"  r ender ed t he buyout  agr eement  

unenf or ceabl e.   I n addi t i on,  we must  det er mi ne whet her  t he cour t  

of  appeal s er r ed by concl udi ng t hat  suppor t i ng document at i on i s 

a necessar y component  of  a GAAP comput at i on.  

¶47 The i nt er pr et at i on of  a cont r act  i s  gener al l y a 

quest i on of  l aw.   Levy v.  Levy,  130 Wi s.  2d 523,  528- 29,  388 

N. W. 2d 170 ( 1986) .   The necessar y component s of  a GAAP 

comput at i on i s al so a quest i on of  l aw.   We det er mi ne quest i ons 

of  l aw i ndependent l y of  t he concl usi ons r ender ed by t he c i r cui t  

cour t  and t he cour t  of  appeal s.   I d.  at  529.     

¶48 We al so must  det er mi ne whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  deni ed Hauser  

f ur t her  oppor t uni t y t o chal l enge and count er  t he speci al  

magi st r at e' s concl usi ons and when i t  per mi t t ed t he cor por at i on 

t o f und t he l i t i gat i on expenses i ncur r ed i n t hese pr oceedi ngs.   

We wi l l  uphol d t he c i r cui t  cour t ' s  exer ci se of  di scr et i on i f  i t  

" exami ned t he r el evant  f act s,  appl i ed a pr oper  s t andar d of  l aw,  

and,  usi ng a demonst r at ed r at i onal  pr ocess,  ar r i ved at  a 

concl usi on t hat  a r easonabl e j udge coul d r each. "   DeWi t t  Ross & 

St evens,  S. C.  v.  Gal axy Gami ng & Raci ng Lt d. ,  2004 WI  92,  ¶21,  

273 Wi s.  2d 577,  682 N. W. 2d 839.  
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I I I  

¶49 We begi n by addr essi ng t he i ssues set  f or t h i n 

Hauser ' s pet i t i on f or  r evi ew.   Hauser  r ai ses t hr ee i ssues:  ( A)  

di d t he c i r cui t  cour t  er r  when i t  det er mi ned t hat  t he undef i ned 

t er m " book val ue"  r ender ed t he agr eement  unenf or ceabl e; 14 ( B)  di d 

t he cour t  of  appeal s er r  by concl udi ng t hat  suppor t i ng 

document at i on i s a " necessar y component "  of  a GAAP comput at i on;  

and ( C)  di d t he c i r cui t  cour t  er r oneousl y  exer ci se i t s  

di scr et i on when i t  deni ed Hauser ' s mot i on t o subj ect  t he speci al  

magi st r at e t o compl et e cr oss- exami nat i on,  t o depose t he speci al  

magi st r at e,  and t o pr esent  hi s own exper t  wi t ness i n r ebut t al ?  

We addr ess t hese i ssues i n t ur n.     

A 

¶50 The di sabi l i t y  buyout  agr eement  set s t he pr i ce f or  t he 

di sabl ed shar ehol der ' s shar es at  " book val ue. "   Never t hel ess,  

t he agr eement  does not  def i ne " book val ue. "   Bot h par t i es agr ee 

t hat  i n t he absence of  a cont r act ual  def i ni t i on,  " book val ue"  

r ef er s t o t he val ue of  t he asset s of  a company af t er  deduct i ng 

                                                 
14 I n hi s br i ef  t o t hi s cour t ,  Hauser  cont ends t hat  t he 

cour t  of  appeal s er r ed when i t  concl uded t hat  " book val ue"  was 
ambi guous,  but  t hen uphel d t he c i r cui t  cour t ' s  r easonabl e 
i nt er pr et at i on of  t he t er m wi t hout  a t r i al .   I n hi s br i ef  t o t he 
cour t  of  appeal s,  Hauser  ar gued t hat  t he c i r cui t  cour t  er r ed by 
concl udi ng t hat  t he t er m " book val ue"  was i ndef i ni t e.   
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i t s l i abi l i t i es. 15  The par t i es di sagr ee,  however ,  as t o whi ch 

asset s and l i abi l i t i es shoul d be i ncl uded i n t he cal cul at i on and 

how t hose val ues shoul d be cal cul at ed.  

¶51 I n hi s compl ai nt ,  Ehl i nger  al l eged t hat  t he agr eement  

was unenf or ceabl e because,  among ot her  r easons,  i t  di d not  

i ndi cat e how " book val ue"  woul d be comput ed.   Over  t he cour se of  

sever al  year s of  c i r cui t  cour t  pr oceedi ngs,  t he cour t  at t empt ed 

t o gi ve meani ng t o t he t er m.   

¶52 Dur i ng t he pr oceedi ngs at  t he c i r cui t  cour t ,  Hauser  

asser t ed t hat  t he par t i es i nt ended " book val ue"  t o r ef er  t o t he 

val ue of  asset s  mi nus l i abi l i t i es comput ed on t he year - end 

f i nanci al  st at ement s,  whi ch ar e cal cul at ed i n or der  t o mi ni mi ze 

t ax l i abi l i t y .   By cont r ast ,  Ehl i nger  ar gued t hat  " book val ue"  

r ef er s t o t he val ue of  asset s mi nus l i abi l i t i es,  comput ed 

accor di ng t o gener al l y accept ed account i ng pr i nci pl es ( GAAP) .  

¶53 Hauser  now ar gues t hat  t he c i r cui t  cour t  er r ed when,  

wi t hout  hol di ng a t r i al  on t he i nt ent  of  t he par t i es,  i t  

concl uded t hat  t he t er m " book val ue"  was " t oo vague t o be 

cur ed. "   He asser t s t hat  t he t er m may be ambi guous,  but  i t  i s  

not  i ndef i ni t e.   Ther ef or e,  he ar gues t hat  a t r i al  on t he 

                                                 
15 But  see Schumann v.  Samuel s,  31 Wi s.  2d 373,  377,  142 

N. W. 2d 777 ( 1966) .   I n Schumann,  t he cour t  concl uded t hat  i n t he 
absence of  a cont r act ual  def i ni t i on,  " book val ue"  r ef er r ed t o 
t he " mar ket  val ue of  t he asset s of  t he company af t er  deduct i ng 
i t s l i abi l i t i es. "   ( Emphasi s added. )   Nei t her  par t y c i t es t o 
Schumann f or  t hi s pr emi se or  appear s t o advance t he Schumann 
def i ni t i on.     
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par t i es '  i nt ent  i s necessar y t o sol ve what  he consi der s t o be a 

cont r act ual  ambi gui t y. 16   

¶54 Ther e ar e t wo di st i nct  quest i ons embedded wi t hi n our  

i nqui r y.   Fi r st ,  can t he par t i es '  agr eement  be i nt er pr et ed t o 

gi ve meani ng t o t he t er m " book val ue" ?  Second,  i f  i t  can be so 

i nt er pr et ed,  what  was t he dol l ar  amount  of  " book val ue"  on 

Mar ch 31,  2001? 

¶55 The ci r cui t  cour t  concl uded t hat  t he t er m " book val ue"  

was vague and i ndef i ni t e,  and t hat  t he agr eement  was t her ef or e 

unenf or ceabl e.   The cour t  of  appeal s r ej ect ed t he ci r cui t  

cour t ' s  concl usi on t hat  t he t er m was i ndef i ni t e.   Rat her ,  i t  

concl uded t hat  t he t er m was ambi guous.    

¶56 A cont r act  can be ambi guous wi t hout  bei ng i ndef i ni t e.   

See Management  Comput er  Ser vs. ,  I nc.  v.  Hawki ns,  Ash,  Bapt i e & 

Co. ,  206 Wi s.  2d 158,  178,  557 N. W. 2d 67 ( 1996)  ( " An ambi guous 

cont r act  i s  not  necessar i l y  i ndef i ni t e. " ) .   A cont r act  i s  

ambi guous when i t  i s  " f ai r l y  suscept i bl e of  mor e t han one 

const r uct i on. "   I d.  at  177.   I f  a cont r act  t er m i s ambi guous,  

ext r i nsi c evi dence may be used t o hel p const r ue i t s meani ng.   

I d.  

                                                 
16 I t  shoul d be not ed t hat  over  t he cour se of  seven year s,  

t he c i r cui t  cour t  hel d seven days of  t r i al  r egar di ng t he 
enf or ceabi l i t y  of  t he buyout  agr eement :  May 9,  2005,  May 10,  
2005,  Jul y 26,  2005,  Jul y 27,  2005,  Sept ember  7,  2005,  June 26,  
2006,  and August  14,  2006.   Addi t i onal  hear i ngs wer e hel d on t he 
f ol l owi ng dat es:  May 7,  2002,  Oct ober  19,  2005,  November  17,  
2005,  Oct ober  31,  2006,  Januar y 17,  2007,  and Febr uar y 28,  2007.  
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¶57 By cont r ast ,  " t he def i ni t eness r equi r ement  i s r el evant  

t o cont r act  f or mat i on,  not  i nt er pr et at i on. "   I d.  at  178.   A 

cont r act  r equi r es mut ual  assent  of  t he par t i es and " must  be 

def i ni t e as t o t he par t i es '  basi c commi t ment s and obl i gat i ons. "   

I d.   Mut ual  assent  i s j udged based on an obj ect i ve st andar d,  

l ooki ng t o t he expr ess wor ds used i n a cont r act .   I d.   

" Vagueness or  i ndef i ni t eness as t o an essent i al  t er m of  t he 

agr eement  pr event s t he cr eat i on of  an enf or ceabl e cont r act . "   

I d.  

¶58 We have expl ai ned t hat  " [ b] ook val ue i s a t er m of  

ambi guous meani ng"  when i t  i s  not  f ur t her  def i ned by a cont r act .   

Schumann v.  Samuel s,  31 Wi s.  2d 373,  376,  142 N. W. 2d 777 ( 1966) .   

Under  some ci r cumst ances,  an undef i ned t er m mi ght  not  onl y be 

ambi guous,  but  i t  mi ght  be i ndef i ni t e as wel l .   I f  a cont r act  

t er m i s i ndef i ni t e,  a t r i al  cannot  cur e t he cont r act  def i c i ency.  

¶59 Her e,  however ,  we need not  r esol ve whet her  t he buyout  

agr eement  i s i ndef i ni t e,  ambi guous,  nei t her ,  or  bot h because 

r esol ut i on of  t hat  quest i on woul d not  change t he out come of  t hi s 

case.   I f  we concl uded t hat  t he cont r act  was i ndef i ni t e,  f ur t her  

f act - f i ndi ng coul d not  cur e t he def i c i ency and t he agr eement  

woul d not  be enf or ced.   Mor eover ,  i f  we det er mi ned t hat  t he 

agr eement  was ambi guous,  a t r i al  on t he par t i es '  i nt ent i ons 

woul d be a super f l uous exer ci se due t o t he speci f i c  

c i r cumst ances pr esent ed i n t hi s  case.   Because Ehl i nger  cannot  

now val i dat e any cl ai med " book val ue, "  t he cont r act  cannot  be 

enf or ced r egar dl ess of  how t he t er m coul d be def i ned.  
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¶60 The par t i es agr ee t hat  Ehl i nger  i s ent i t l ed t o exami ne 

t he books i n or der  t o val i dat e t hat  t he buyout  pr i ce accur at el y 

r ef l ect ed Eval d' s book val ue. 17  See Townsend v.  LaCr osse Tr ai l er  

Cor p. ,  254 Wi s.  31,  35 N. W. 2d 325 ( 1948) .   Thi s  i s a t ask t hat  

t he speci al  magi st r at e was unabl e t o per f or m due t o t he st at e of  

Eval d' s f i nanci al  r ecor ds.  

¶61 I n Townsend,  we concl uded t hat  t he empl oyee-

st ockhol der  had t he " r i ght  t o go behi nd t he f i nanci al  st at ement  

i n or der  t o exami ne al l  of  t he books,  r ecor ds,  and f i l es of  t he 

def endant  cor por at i on whi ch mi ght  r ef l ect  t he book val ue"  of  hi s 

st ock.   I d.  at  37.   I n t hat  case,  a cont r act  bet ween an empl oyee 

and hi s empl oyer  pr ovi ded t hat  upon t he empl oyee' s t er mi nat i on,  

t he cor por at i on had t he r i ght  t o buy out  t he f or mer  empl oyee' s 

st ocks at  a pr i ce equal  t o one- hal f  of  t hei r  book val ue.   We 

eval uat ed t he empl oyee' s r equest  t o exami ne account i ng r ecor ds 

                                                 
17 I n hi s br i ef ,  Hauser  agr eed t hat  " Shar ehol der s i n a 

Wi sconsi n cor por at i on have a st at ut or y r i ght  t o i nspect  and copy 
t he account i ng r ecor ds of  t he cor por at i on. "    

At  or al  ar gument ,  one of  t he j ust i ces sought  t o c l ar i f y  
Hauser ' s ar gument :   

Cour t :  Your  posi t i on i s j ust  l ook at  t he books.  Look 
at  t he val ue of  t he asset s on t he books,  l ook at  t he 
val ue of  l i abi l i t i es on t he books,  and di v i de i t  i n 
hal f ,  r i ght ?   

Hauser ' s at t or ney:  Cl ear l y t hat ' s our  posi t i on.   But  I  
do want  t o c l ar i f y i t  was never  our  posi t i on t hat  Dr .  
Ehl i nger  woul dn' t  have t he r i ght  t o di g i nt o t he books 
t o make sur e t hat  t he books accur at el y—— 

Cour t :  Sur e.  
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t o suppor t  hi s ar gument  t hat  t he cor por at i on' s f i nanci al  

st at ement s di d not  accur at el y r ef l ect  t he book val ue of  t he 

cor por at i on.    

¶62 The cor por at i on ar gued t hat  t he empl oyee " shoul d be 

l i mi t ed t o an exami nat i on of  t he f i nanci al  st at ement  pr epar ed by 

t he company' s audi t or s .  .  .  because such st at ement  def i ni t el y 

set s t he book val ue of  t he st ock. "   I d.  at  36.   We r ej ect ed t he 

cor por at i on' s cont ent i on t hat  a f i nanci al  st at ement  " def i ni t el y 

set s t he book val ue of  t he st ock, "  hol di ng t hat  t he book val ue 

i s not  j ust  any val ue t hat  may be ar bi t r ar i l y  ent er ed upon t he 

books of  a company.   I d.  at  37.  

¶63 I n t hi s case i f  we deci ded t hat  t he cont r act  was 

ambi guous and a t r i al  on t he meani ng of  " book val ue"  was 

war r ant ed,  t he f act - f i nder  mi ght  accept  Hauser ' s posi t i on t hat  

t he par t i es i nt ended " book val ue"  t o mean t he val ue of  asset s 

mi nus l i abi l i t i es cal cul at ed f or  t ax pur poses as r ecor ded on t he 

year - end st at ement .   Under  t hose ci r cumst ances,  Ehl i nger  woul d 

be ent i t l ed t o " go behi nd t he f i nanci al  st at ement  i n or der  t o 

exami ne al l  of  t he books,  r ecor ds,  and f i l es"  of  Eval d whi ch 

mi ght  r ef l ect  t hat  val ue.   Thi s t ask cannot  now be per f or med.  

¶64 Al t er nat el y,  t he f act - f i nder  mi ght  accept  Ehl i nger ' s 

posi t i on t hat  t he par t i es i nt ended " book val ue"  t o mean t he 

val ue of  asset s  mi nus l i abi l i t i es,  comput ed accor di ng t o GAAP.   

Agai n,  Ehl i nger  woul d be ent i t l ed t o exami ne t he books,  r ecor ds,  

and f i l es,  whi ch cannot  now be done.  

¶65 Her e,  r egar dl ess of  whet her  t he par t i es i nt ended 

asset s and l i abi l i t i es t o be comput ed on a cost  basi s,  a t ax 
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basi s,  a f ai r  mar ket  val ue basi s,  or  any ot her  basi s,  t he 

unavai l abi l i t y  of  Eval d' s f i nanci al  r ecor ds pr event s Ehl i nger  

f r om exer ci s i ng hi s r i ght  t o exami ne t he books i n or der  t o 

assess t he accur acy of  t he buyout  pr i ce.   Fr om bot h a pr act i cal  

and a l egal  st andpoi nt ,  t he unavai l abi l i t y  of  t he r ecor ds 

pr ecl udes t hi s agr eement  f r om bei ng enf or ced. 18  

¶66 Typi cal l y,  an appel l at e cour t  shoul d deci de cases on 

t he nar r owest  possi bl e gr ounds.   St at e v.  Bl al ock,  150 

Wi s.  2d 688,  703,  442 N. W. 2d 514 ( Ct .  App.  1989) .   I ssues t hat  

ar e not  di sposi t i ve need not  be addr essed.   Gr oss v.  Hof f man,  

227 Wi s.  296,  300,  277 N. W.  663 ( 1938) .   A cour t  gener al l y wi l l  

not  engage i n an exer ci se whi ch c i r cumst ances have r ender ed 

pur el y academi c.   St at e ex r el .  Ol son v.  Li t scher ,  2000 WI  App 

61,  ¶3,  233 Wi s.  2d 685,  608 N. W. 2d 425.  

¶67 Her e,  t he r esol ut i on of  whet her  t he t er m " book val ue"  

i s i ndef i ni t e or  ambi guous has no pr act i cal  ef f ect  upon t he 

exi st i ng cont r over sy.   We t her ef or e need not  r esol ve t he 

                                                 
18 We accept  Hauser ' s cont ent i on t hat  t he dest r uct i on of  

some of  Eval d' s books,  r ecor ds,  and f i l es was uni nt ent i onal ,  and 
we dr aw no i nf er ence based on t hei r  absence.   We do not  i nf er  
t hat  t he f i nanci al  st at ement s pr epar ed by Eval d i naccur at el y 
r epr esent  t he cor por at i on' s " book val ue"  as val ued on a t ax 
basi s.   Conver sel y,  we cannot  make t he opposi t e i nf er ence——t hat  
Eval d' s f i nanci al  st at ement s r epr esent  t he act ual  " book val ue"  
val ued on a t ax basi s.  
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quest i on. 19  We concl ude t hat ,  under  t he c i r cumst ances pr esent ed,  

t he c i r cui t  cour t  di d not  er r  when i t  det er mi ned t hat  t he buyout  

agr eement  coul d not  be enf or ced.  

B 

¶68 I n addi t i on,  Hauser  cont ends t hat  t he cour t  of  appeal s 

er r ed by concl udi ng t hat  suppor t i ng document at i on i s a 

" necessar y component "  of  a val i d GAAP comput at i on.   See 

Ehl i nger ,  313 Wi s.  2d 718,  ¶35.   He asser t s t hat  under  GAAP,  a 

compi l at i on does not  r equi r e suppor t i ng document at i on.    

¶69 As a t hr eshol d mat t er ,  Hauser  may be mi sconst r ui ng t he 

cour t  of  appeal s '  concl usi on.   I t  i s  not  c l ear  whet her  t he cour t  

of  appeal s made a gener al  st at ement  t hat  suppor t i ng 

document at i on i s a necessar y component  of  a val i d GAAP 

comput at i on i n al l  cases,  or  whet her  i t  det er mi ned onl y t hat  

suppor t i ng document at i on was r equi r ed under  t he f act s of  t hi s 

case. 20    

                                                 
19 Cont r ar y t o Just i ce Roggensack' s asser t i on,  we do not  

assume t hat  t he par t i es i nt ended Eval d' s Mar ch 31,  2001 bal ance 
sheet  t o be t he basi s f or  det er mi ni ng book val ue.   Just i ce 
Roggensack' s concur r ence,  ¶123.   Fur t her ,  we do not  cont end t hat  
avai l abi l i t y  of  t he document s t hat  under l i e Eval d' s bal ance 
sheet  coul d cur e any ambi gui t y or  i ndef i ni t eness i n t he pr oposed 
buy- sel l  agr eement .   I d.   We si mpl y det er mi ne t hat  we need not  
answer  t he quest i on of  what  ( i f  anyt hi ng)  t he par t i es i nt ended 
by " book val ue"  because r esol ut i on of  t he quest i on woul d not  
change t he out come of  t he case.  

20 The cour t  st at ed,  " [ W] e ar e sat i sf i ed t hat  t he use of  
GAAP,  r at her  t han t he use of  Hauser ' s cal cul at i ons,  i s  t he mor e 
r easonabl e const r uct i on of  ' book val ue. '   I n addi t i on,  t he 
suppor t i ng document at i on was a necessar y component  of  a val i d 
GAAP comput at i on. "   Ehl i nger ,  313 Wi s.  2d 718,  ¶35.   
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 ¶70 Even i f  Hauser  cor r ect l y const r ues t he cour t  of  

appeal s '  concl usi on,  Hauser ' s asser t i on mi sses t he mar k.   The 

quest i on bef or e t he cour t  i s  not  what  i s r equi r ed t o do a 

compi l at i on under  GAAP,  but  what  i s r equi r ed t o det er mi ne t he 

par t i es '  cont r act ual  r i ght s.    

¶71 Dur i ng t he t wo- day t r i al  over  t he cor por at i on' s book 

val ue,  Hauser  cr oss- exami ned t he speci al  magi st r at e.   The 

speci al  magi st r at e agr eed t hat  account ant s per f or m t hr ee l evel s  

of  ser vi ce under  GAAP:  compi l at i ons,  r evi ews,  and audi t s. 21  He 

agr eed t hat  i t  was not  necessar y t o ver i f y f i nanci al  st at ement s 

when per f or mi ng a compi l at i on.    

¶72 Hauser  ar gues t hat ,  based on t he ci r cui t  cour t ' s  

i nst r uct i ons,  t he speci al  magi st r at e was r equi r ed t o " accept  t he 

r epr esent at i ons of  Eval d Moul di ng,  I nc.  and Hauser . "   He asser t s 

t hat  i n per f or mi ng a compi l at i on,  t he speci al  magi st r at e was not  

per mi t t ed t o expr ess any assur ance on t he st at ement s.     

¶73 Hauser ' s posi t i on mi sconst r ues t he ci r cui t  cour t ' s  

i nst r uct i ons t o t he speci al  magi st r at e.   The ci r cui t  cour t  di d 

not  ask t he speci al  magi st r at e t o per f or m a compi l at i on.   

I nst ead,  i t  asked hi m t o " det er mi ne Eval d' s Mar ch 31,  2001 book 

                                                 
21 As t he Thi r d Ci r cui t  expl ai ned,  a compi l at i on pr ovi des 

" t he l owest  l evel  of  assur ance r egar di ng an ent i t y ' s f i nanci al  
st at ement s, "  expr essi ng " nei t her  an opi ni on nor  any l evel  of  
assur ance. "   Ot t o v.  Pennsyl vani a St at e Edu.  Ass' n,  330 F. 3d 
125,  133 ( 3d Ci r .  2003) .   A r evi ew pr ovi des " l i mi t ed assur ance 
on t he ent i t y ' s f i nanci al  st at ement s. "   An audi t  pr ovi des " t he 
hi ghest  l evel  of  assur ance, "  and t he account ant  " pr ovi des 
ver i f i cat i on of  t he f i nanci al  st at ement s '  c l ai ms and asser t i ons,  
and expr esses an opi ni on on t he ent i t y ' s f i nanci al s. "   I d.  
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val ue usi ng gener al l y accept ed account i ng pr i nci pl es whi ch ar e 

appr opr i at e f or  t he s i ze,  f unct i on and st r uct ur e of  t hi s  

cor por at i on. "   The speci al  magi st r at e concl uded t hat  he coul d 

not  det er mi ne Eval d' s book val ue wi t hout  knowi ng t he basi s f r om 

whi ch t he number s on t he cor por at i on' s f i nanci al  st at ement s wer e 

comput ed.  

¶74 The pr obl em wi t h Hauser ' s ar gument  i s t hat  i t  assumes 

t hat  by " book val ue, "  t he par t i es i nt ended not hi ng mor e t han t he 

number  t aken f r om Eval d' s year - end st at ement .   Hauser ' s ar gument  

i s t ant amount  t o an asser t i on t hat  Ehl i nger  i s r equi r ed t o 

accept  t he val ue l i s t ed on Eval d' s year - end f i nanci al  st at ement  

wi t hout  f ur t her  i nqui r y.   Yet  we soundl y r ej ect ed t hat  ar gument  

i n Townsend.   See supr a,  ¶¶61- 62.   Al t hough a cor por at i on may 

keep i t s books wi t hi n t he conf i nes of  t he l aw and as i t  sees 

f i t , 22 t he company' s f i nanci al  st at ement s do not  " def i ni t el y 

set [ ]  t he book val ue of  t he st ock. "   Townsend,  254 Wi s.  at  36.  

C 

¶75 Fi nal l y,  Hauser  cont ends t hat  t he c i r cui t  cour t  

er r oneousl y deni ed hi s mot i on t o depose and f ul l y cr oss- exami ne 

t he speci al  magi st r at e and t o pr esent  an exper t  wi t ness i n 

r ebut t al .   He asser t s t hat  t he speci al  magi st r at e was appoi nt ed 

not  as a r ef er ee under  Wi s.  St at .  § 805. 06,  but  r at her  as a 

cour t - appoi nt ed exper t  under  Wi s.  St at .  § 907. 06.   As such,  

                                                 
22 By t hese det er mi nat i ons,  we do not  r equi r e account ant s t o 

use GAAP i nst ead of  t ax account i ng pr i nci pl es when keepi ng t hei r  
c l i ent ' s books.   I nst ead,  we si mpl y r eaf f i r m our  pr i or  case l aw 
r egar di ng t he det er mi nat i on of  a cor por at i on' s book val ue i n a 
shar ehol der  di sput e.  
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Hauser  ar gues t hat  t he cour t  er r ed by pr event i ng hi m f r om usi ng 

al l  of  t he t ool s of  t he adver sar y syst em t o chal l enge and 

count er  t he speci al  magi st r at e' s concl usi ons.  

¶76 The Wi sconsi n st at ut es aut hor i ze a cour t  t o appoi nt  a 

r ef er ee t o det er mi ne " mat t er s of  account "  and ot her  compl i cat ed 

i ssues. 23  " The r ol e of  a r ef er ee i s t o hel p t he cour t  i n cases 

wher e t he exper t i se of  t he r ef er ee i s needed"  t o assi st  t he 

cour t  i n obt ai ni ng f act s and ar r i v i ng at  a cor r ect  r esul t  i n 

compl i cat ed l i t i gat i on.   Pat r i c i a Gr aczyk,  The New Wi sconsi n 

Rul es of  Ci v i l  Pr ocedur e Chapt er s 805- 807,  59 Mar q.  L.  Rev.  671,  

683- 84 ( 1976) .    

¶77 The pr ocedur e f or  appoi nt i ng a r ef er ee i n Wi sconsi n i s 

s i mi l ar  t o t he pr ocedur e f or  appoi nt i ng a mast er  under  t he 

Feder al  Rul es of  Ci v i l  Pr ocedur e,  Rul e 53.   The cour t  or der  

appoi nt i ng a r ef er ee and descr i bi ng t he r ef er ee' s power s i s 

cal l ed a " r ef er ence. "   I f  a par t y wi shes t o cont est  t he 

r ef er ence,  i t  shoul d move t he cour t  t o r evoke t he r ef er ence.   3A 

Jay E.  Gr eni g,  Wi sconsi n Pr act i ce Ser i es:  Ci v i l  Pr ocedur e 35 ( 3d 

ed.  2003)  ( c i t i ng La Buy v.  Howes Leat her  Co. ,  352 U. S.  249 

( 1957) ) .  

¶78 Sect i on 805. 06( 3)  pr ovi des a c i r cui t  cour t  wi t h br oad 

di scr et i on i n cr af t i ng t he r ef er ence.   Al t hough a r ef er ee i s 

                                                 
23 " A r ef er ence shal l  be t he except i on and not  t he 

r ul e.  .  .  .  [ I ] n act i ons t o be t r i ed wi t hout  a j ur y,  save i n 
mat t er s of  account  and of  di f f i cul t  comput at i on of  damages,  a 
r ef er ence shal l  be made onl y upon a showi ng t hat  some 
except i onal  condi t i on r equi r es i t . "   Wi s.  St at .  § 805. 06( 2)  
( emphasi s added) .  
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gener al l y per mi t t ed t o conduct  hear i ngs and subpoena wi t nesses,  

t he r ef er ence may speci f y or  l i mi t  t he r ef er ee' s  power s.   I t  may 

di r ect  t he r ef er ee t o " r ecei ve and r epor t  evi dence onl y. "   Wi s.  

St at .  § 805. 06( 3) ;  see al so Gr eni g,  supr a,  at  36 ( " The or der  may 

di r ect  t he r ef er ee t o r epor t  onl y upon par t i cul ar  i ssues,  t o do 

or  per f or m par t i cul ar  act s,  or  t o r ecei ve and r epor t  evi dence 

onl y. " ) .  

¶79 The r ef er ee must  f i l e hi s or  her  r epor t  wi t h t he c l er k 

of  cour t .   Wi s.  St at .  § 805. 06( 5) ( a) .   Par t i es may obj ect  t o t he 

r ef er ee' s r epor t  wi t hi n 10 days of  f i l i ng.   Upon obj ect i on and 

af t er  a hear i ng,  t he cour t  i s  per mi t t ed t o adopt  t he r epor t ,  

modi f y i t ,  r ej ect  i t  i n whol e or  i n par t ,  r ecei ve f ur t her  

evi dence,  or  r ecommi t  i t  wi t h i nst r uct i ons.   Wi s.  St at .  

§ 805. 06( 5) ( b) .     

¶80 Wi sconsi n st at ut es al so per mi t  a cour t  t o appoi nt  an 

exper t  wi t ness.   See Wi s.  St at .  § 907. 06.   When t he cour t  

appoi nt s an exper t  wi t ness,  t he par t i es may t ake t he exper t ' s  

deposi t i on and t he exper t  can be cal l ed as a wi t ness by ei t her  

t he cour t  or  a par t y.   Hauser  cont ends t hat  because t he r ef er ee 

di d not  conduct  hear i ngs or  f i l e hi s r epor t  wi t h t he cour t ,  he 

was an exper t  wi t ness,  subj ect  t o di scover y and f ul l  cr oss-

exami nat i on.   

¶81 The cour t  di d not  c i t e t o ei t her  t he r ef er ee st at ut e 

or  t he cour t - appoi nt ed exper t  wi t ness st at ut e when i t  appoi nt ed 

t he speci al  magi st r at e and i nst r uct ed hi m t o det er mi ne t he book 

val ue of  Eval d.   Never t hel ess,  i t  i s  appar ent  f r om t he r ecor d 

t hat  at  t he t i me of  appoi nt ment ,  t he par t i es and t he cour t  
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under st ood t he r ol e of  t he speci al  magi st r at e t o be anal ogous t o 

a r ef er ee or  a mast er .   Comput at i on of  Eval d' s book val ue was a 

" mat t er [ ]  of  account "  t hat  had pr oved t o be a compl i cat ed i ssue 

whi ch t he par t i es had di sput ed over  t he cour se of  sever al  year s.   

I t  appear s t hat  t he cour t  det er mi ned t hat  i t  r equi r ed t he 

exper t i se of  t he speci al  magi s t r at e t o hel p t he cour t  obt ai n 

f act s and ar r i ve at  a cor r ect  r esul t .    

¶82 I n i t s or der  appoi nt i ng t he speci al  magi st r at e,  t he 

cour t  speci f i ed t he magi st r at e' s r ol e as f ol l ows:  he " wi l l  

det er mi ne Eval d' s Mar ch 31,  2001 book val ue, "  " wi l l  advi se t he 

Cour t  of  any depar t ur es f r om GAAP, "  and " wi l l  r epor t  any 

subst ant i al  i nconsi st enci es"  i n Eval d' s books.   Dur i ng a 

hear i ng,  t he cour t  c l ar i f i ed t hat  t he speci al  magi st r at e was t o 

r ecei ve and r epor t  evi dence onl y.   The cour t  st at ed:  " [ Y] ou' r e 

r equi r ed t o answer  i nqui r i es of  t he Speci al  Magi st r at e,  but  I  

don' t  want  any advocacy. "   Fur t her ,  t he cour t  pr ohi bi t ed ex 

par t e conver sat i ons.  

¶83 Hauser  agr eed t o t he pr ocedur e out l i ned by t he cour t .   

Dur i ng a hear i ng,  hi s at t or ney st at ed:  

I  t hi nk what  t he Cour t ' s  sayi ng i s t hat  Mr .  
Chmi el ewski  i s  goi ng t o l ook at  t hese t hi ngs;  he' s 
goi ng t o say:  .  .  .  i n t hese account i ng s i t uat i ons i s 
t hi s good account i ng or  not ?  I s t hi s r easonabl e,  
accur at e account i ng or  not ?  I f  t hat ' s t he way he' s 
goi ng t o do i t ,  I  got  no pr obl em wi t h t hat .  

I t  was onl y af t er  t he speci al  magi st r at e' s r epor t  was compl et e 

and he concl uded t hat  he was unabl e t o ver i f y Eval d' s asset s and 

l i abi l i t i es t hat  Hauser  f i r st  obj ect ed t o t he pr oceedi ngs.   The 
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r ecor d does not  evi nce an under st andi ng by t he par t i es t hat  t he 

speci al  magi st r at e was appoi nt ed as an exper t  wi t ness.    

¶84 The cour t  f i r st  di scussed t he speci al  magi st r at e' s 

appoi nt ment  at  a hear i ng hel d on Oct ober  19,  2005.   Over  t he 

cour se of  t he f ol l owi ng ni ne mont hs,  t he speci al  magi st r at e 

i nvest i gat ed Eval d' s books,  communi cat ed wi t h t he par t i es,  and 

pr epar ed dr af t s of  hi s r epor t .    

¶85 Nei t her  par t y asser t ed a r i ght  t o cr oss- exami ne t he 

speci al  magi st r at e unt i l  June 27,  2006,  t wo days bef or e t r i al .   

At  t hat  poi nt ,  Hauser  f i r st  asser t ed t hat  t he speci al  magi st r at e 

was an exper t  wi t ness subj ect  t o cr oss- exami nat i on.   The ci r cui t  

cour t  per mi t t ed a l i mi t ed cr oss- exami nat i on of  t he speci al  

magi st r at e,  but  i t  c l ar i f i ed t hat  " [ h] e' s not  anybody' s exper t  

wi t ness. "    

¶86 Fur t her ,  nei t her  par t y r equest ed an oppor t uni t y t o 

depose t he speci al  magi st r at e or  pr esent  r ebut t al  exper t  

t est i mony unt i l  af t er  t he t r i al  had al r eady commenced.   Towar d 

t he end of  t he f i r st  day24 and i n r esponse t o an obj ect i on by 

opposi ng counsel ,  Hauser ' s at t or ney f i r st  suggest ed t hat  he 

shoul d be ent i t l ed t o depose t he speci al  magi st r at e and pr esent  

hi s own exper t  wi t ness.   

¶87 Under  t hese ci r cumst ances,  Hauser  f or f ei t ed hi s r i ght  

t o obj ect  t o t he pr ocedur es speci f i ed by t he cour t  i n t he 

                                                 
24 I t  appear s t hat  t he par t i es and t he cour t  expect ed t he 

t r i al  t o l ast  onl y one day and f or  t he cour t  t o i ssue a f i nal  
j udgment  based on t he cour t ' s  deci s i on.   I n f act ,  due t o 
unr esol ved quest i ons t hat  emer ged dur i ng t he t r i al ,  t he cour t  
was r equi r ed t o schedul e a second day.    
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r ef er ence.   See St at e v.  Ndi na,  2009 WI  21,  ¶¶29- 30,  315 

Wi s.  2d 653,  761 N. W. 2d 612.   We concl ude t hat  t he c i r cui t  cour t  

di d not  er r oneousl y exer ci se i t s di scr et i on when i t  deni ed 

Hauser  t he oppor t uni t y t o subj ect  t he speci al  magi st r at e t o a 

br oader  scope of  cr oss- exami nat i on,  t o depose t he speci al  

magi st r at e,  and t o pr esent  hi s own exper t  wi t ness i n r ebut t al .  

¶88 At  or al  ar gument ,  bot h par t i es expr essed admi r at i on 

f or  t he c i r cui t  cour t ' s  per si s t ent  and pr agmat i c at t empt s t o 

r esol ve t hi s compl i cat ed l i t i gat i on.   Never t hel ess,  Hauser  

poi nt s t o cer t ai n pr ocedur al  i r r egul ar i t i es at  t he c i r cui t  

cour t .   For  i nst ance,  al t hough t he speci al  magi st r at e submi t t ed 

hi s r epor t  t o t he cour t  and t he cl er k of  cour t s pr ovi ded t he 

r epor t  t o t he par t i es,  t her e i s no i ndi cat i on t hat  t he c l er k of  

cour t s f i l ed t he r epor t  i n t he c i r cui t  cour t  r ecor d. 25  See Wi s.  

                                                 
25 Just i ce Zi egl er ' s concur r ence/ di ssent  asser t s t hat  t he 

par t i es coul d not  have been cl ear  about  t hei r  oppor t uni t y t o 
obj ect  t o t he speci al  magi st r at e' s r epor t .   See Just i ce 
Zi egl er ' s concur r ence/ di ssent ,  ¶207.   Such an asser t i on i s a 
mi sr ead of  t he r ecor d.  

The r ecor d r eveal s t hat  t he c l er k of  cour t  pr ovi ded t he 
speci al  magi st r at e' s r epor t  t o t he par t i es at  some t i me pr i or  t o 
June 1,  2006——at  l east  29 days bef or e t he June 29 t r i al .   The 
r ecor d al so r eveal s t hat  Hauser  exer ci sed hi s  oppor t uni t y t o 
obj ect .    

Hauser  f i r st  obj ect ed t o t he r epor t  by l et t er  on June 6.   
He asser t ed t hat  t he r epor t  i naccur at el y st at ed t hat  Eval d was 
an S- Cor por at i on r at her  t han a C- Cor por at i on,  and t hat  t he 
r epor t  f ai l ed t o account  f or  a cal cul at i on of  an accr ual  f or  
def er r ed i ncome t axes.   The speci al  magi st r at e adj ust ed hi s 
r epor t  t o r ef l ect  t hat  Eval d was a C- Cor por at i on.  
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St at .  § 805. 06( 5) ( a) .   Fur t her ,  dur i ng Ehl i nger ' s cr oss-

exami nat i on of  t he speci al  magi s t r at e,  he asked t he magi st r at e 

about  hi s opi ni ons " t o a r easonabl e degr ee of  account i ng 

cer t ai nt y" ——a phr ase gener al l y r eser ved f or  exper t  wi t nesses.  

¶89 Because r ef er ee appoi nt ment s ar e an except i onal  

pr ocedur e, 26 t he cour t ,  t he par t i es,  and t he r ef er ee wi l l  of t en 

be unf ami l i ar  wi t h t he pr ocess.   I t  woul d have been bet t er  had 

t he r ef er ence mor e cl ear l y def i ned t he speci al  magi st r at e' s 

power s and r esponsi bi l i t i es.   A r ef er ence shoul d c l ear l y  

del i neat e t he cour t ' s  expect at i ons r egar di ng t he t ypes of  

evi dence t he r ef er ee shoul d exami ne and t he f or m of  t he r epor t ,  

i ncl udi ng whet her  t he r ef er ee shoul d make f i ndi ngs of  f act  and 

concl usi ons of  l aw.   Expl i c i t  par amet er s t hat  ar e enumer at ed i n 

a r ef er ence wi l l  hel p c l ar i f y t he pr ocedur es and keep t he cour t ,  

t he par t i es,  and t he r ef er ee on t r ack.    

¶90 Never t hel ess,  on t hi s r ecor d we ar e sat i sf i ed t hat  at  

t he t i me t he or der  appoi nt i ng t he speci al  magi st r at e was i ssued,  

t he cour t  and t he par t i es cont empl at ed t hat  t he speci al  

magi st r at e woul d f ul f i l l  t he r ol e of  a r ef er ee.   We ar e al so 

sat i sf i ed t hat  t he par t i es wer e gi ven a f ul l  oppor t uni t y t o 

                                                                                                                                                             
The June 29 t r i al  was schedul ed as a one- day t r i al .   At  

t r i al ,  Hauser  agai n obj ect ed t o t he r epor t ,  asser t i ng t hat  t he 
speci al  magi st r at e had f ai l ed t o consi der  cer t ai n f i nanci al  
document s.   The cour t  adj our ned t he t r i al  so t hat  t he speci al  
magi st r at e coul d consi der  t hese document s.   However ,  t he speci al  
magi st r at e i ndi cat ed t hat  t he document s di d not  al t er  hi s 
concl usi on t hat  he was unabl e t o det er mi ne t he book val ue of  
Eval d.  

26 See Wi s.  St at .  § 805. 06( 1) .    
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obj ect  t o t he speci al  magi st r at e' s f act ual  det er mi nat i ons.   We 

t her ef or e concl ude t hat  t he c i r cui t  cour t ' s  exer ci se of  

di scr et i on was not  er r oneous.    

I V 

¶91 We t ur n next  t o Ehl i nger ' s cr oss- pet i t i on f or  r evi ew,  

whi ch pr esent s an i ssue of  f i r st  i mpr essi on i n Wi sconsi n.   

Ehl i nger  ar gues t hi s i s pr i mar i l y a di sput e bet ween shar ehol der s 

and i t  was i mpr oper  f or  Hauser ' s l i t i gat i on expenses t o be pai d 

f r om t he cor por at e t i l l .    

¶92 Bot h Hauser  and Eval d ar e named par t i es i n t hi s 

di sput e.   Dur i ng t he pr oceedi ngs i n c i r cui t  cour t ,  Ehl i nger  

l ear ned t hat  Hauser  was di r ect i ng t he cor por at i on t o pay f or  t he 

def endant s '  l i t i gat i on expenses.   On f our  occasi ons,  Ehl i nger  

asked t he ci r cui t  cour t  t o enj oi n Hauser  f r om payi ng f or  t he 

l i t i gat i on wi t h cor por at e f unds.  

¶93 I n addr essi ng Ehl i nger ' s concer n,  t he c i r cui t  cour t  

opi ned t hat  i t  pr esent ed a c l ose cal l .   Wi t hout  f ur t her  

di scussi on,  t he cour t  concl uded t hat  t he cor por at i on had an 

i nt er est  and t hat  i s was mor e t han a nomi nal  par t y i n t he 

l i t i gat i on:   

I  t hi nk t hat  t he pr ospect i ve at t or ney f ee sour ci ng i s 
a c l oser  i ssue.   But  i t  seems t o me t hat  t he 
Cor por at i on i s mor e t han a nomi nal  par t y;  i t  does have 
an i nt er est  her e and,  seems t o me,  woul d be i mpossi bl e 
f or  t he Cour t  as we si t  her e t oday t o ascer t ai n 
pr ospect i vel y how t o assi gn any at t or ney' s f ees.    

Accor di ngl y,  i t  deni ed Ehl i nger ' s mot i on.  

¶94 Ehl i nger  cont ends t hat  t hi s act i on i s pr i mar i l y a 

di sput e bet ween t wo shar ehol der s,  and t hat  t he cor por at i on i s 
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onl y a par t y t o t he act i on so t hat  t he cour t  has j ur i sdi ct i on t o 

or der  i t s di ssol ut i on.   Thus,  he ar gues t hat  i t  was i mpr oper  f or  

t he def endant s '  l i t i gat i on expenses t o be pai d f r om t he 

cor por at e t i l l .  

¶95 Under  t hese ci r cumst ances,  i t  woul d be appr opr i at e f or  

t he cor por at i on t o f und t he l awsui t  i f  ei t her  Eval d i ndemni f i ed 

Hauser  f or  act i ons he t ook i n hi s capaci t y as a cor por at e 

of f i cer  or  t he cor por at i on spent  i t s f unds i n i t s own def ense.   

We addr ess t hese ar gument s i n t ur n.   

¶96 I n hi s br i ef  t o t hi s cour t ,  Hauser  cont ended t hat  he 

had been i ndemni f i ed by t he cor por at i on f or  expenses i ncur r ed on 

hi s behal f  as a cor por at e of f i cer .   Wi s.  St at .  § 180. 0851( 1)  and 

( 2)  r equi r e i ndemni f i cat i on of  an of f i cer  under  cer t ai n 

c i r cumst ances when t he of f i cer  " was a par t y because he or  she i s  

a di r ect or  or  of f i cer  of  t he cor por at i on. "     

¶97 Under  t he st at ut e,  however ,  i ndemni f i cat i on i s not  

sel f - execut i ng.   Rat her ,  cer t ai n f or mal i t i es ar e r equi r ed.   

Ther e i s a good pol i cy r eason f or  t hese f or mal i t i es.   They 

pr event  af t er - t he- f act  j ust i f i cat i on f or  t aki ng cor por at e f unds 

f or  per sonal  use.   Wi t hout  t hese f or mal i t i es,  an of f i cer  coul d 

di r ect  t he cor por at i on t o pay f unds f or  hi s own def ense and onl y  

l at er  asser t  t hat  he had been i ndemni f i ed by t he cor por at i on.  

¶98 " A di r ect or  or  of f i cer  who seeks i ndemni f i cat i on under  

[ 180. 0851]  shal l  make a wr i t t en r equest  t o t he cor por at i on. "   

Wi s.  St at .  § 180. 0851( 3) .   Fur t her ,  i f  t he of f i cer  want s t he 

cor por at i on t o pay t he expenses i n advance of  a f i nal  

di sposi t i on,  t he of f i cer  must  pr ovi de t he cor por at i on wi t h " [ a]  
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wr i t t en af f i r mat i on of  hi s or  her  good f ai t h bel i ef  t hat  he or  

she has not  br eached or  f ai l ed t o per f or m hi s or  her  dut i es t o 

t he cor por at i on"  as wel l  as " [ a]  wr i t t en under t aki ng,  execut ed 

per sonal l y or  on hi s or  her  behal f ,  t o r epay t he al l owance"  i f  

i t  i s  l at er  det er mi ned t hat  i ndemni f i cat i on i s  not  r equi r ed.   

Wi s.  St at .  § 180. 0853.    

¶99 An of f i cer  who i s " successf ul  on t he mer i t s or  

ot her wi se"  i s ent i t l ed t o i ndemni f i cat i on under  sect i on 

180. 0851( 1) . 27  An of f i cer  who was not  successf ul  may st i l l  be 

ent i t l ed t o i ndemni f i cat i on under  sub.  ( 2) ,  but  t her e must  be a 

" det er mi nat i on of  whet her  i ndemni f i cat i on i s r equi r ed. "   Wi s.  

St at .  § 180. 0851( 2) ( b) .   Sect i on 180. 0855 pr escr i bes s i x 

pr ocedur es by whi ch t he det er mi nat i on t hat  a di r ect or  i s 

ent i t l ed t o i ndemni f i cat i on can be made. 28   

                                                 
27 Wi s.  St at .  § 180. 0851( 1)  pr ovi des t hat  " [ a]  cor por at i on 

shal l  i ndemni f y a di r ect or  or  of f i cer ,  t o t he ext ent  t hat  he or  
she has been successf ul  on t he mer i t s or  ot her wi se i n t he 
def ense of  a pr oceedi ng,  f or  al l  r easonabl e expenses i ncur r ed i n 
t he pr oceedi ng .  .  .  . "   Hauser  does not  asser t  t hat  he i s 
ent i t l ed t o i ndemni f i cat i on under  sub.  ( 1) ,  l i kel y because he 
has not  been successf ul  i n t he def ense of  t hi s pr oceedi ng and 
di d not  f ol l ow t he pr ocedur al  r equi r ement s i n sect i on 
180. 0851( 3)  and sect i on 180. 0853.  

28 Sect i on 180. 0855 pr ovi des t hat  t he di r ect or  seeki ng 
i ndemni f i cat i on shal l  sel ect  one of  t he f ol l owi ng si x means f or  
det er mi ni ng t he r i ght  t o i ndemni f i cat i on:  ( 1)  a maj or i t y vot e of  
a quor um of  di s i nt er est ed di r ect or s;  ( 2)  i ndependent  l egal  
counsel ;  ( 3)  a panel  of  t hr ee ar bi t r at or s;  ( 4)  an af f i r mat i ve 
vot e of  t he shar es ( but  not  t he shar es of  any shar ehol der  
i nt er est ed i n t he l i t i gat i on) ;  ( 5)  cour t  or der  under  § 180. 0854;  
or  ( 6)  any ot her  met hod pr ovi ded f or  i n any addi t i onal  r i ght  
( not  appl i cabl e her e) .  
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¶100 Gi ven t he deadl ock of  t he boar d of  di r ect or s i n t hi s 

case,  t he onl y v i abl e opt i on woul d have been a cour t  or der .   

Sect i on 180. 0854( 1)  pr ovi des t hat  " a di r ect or  or  of f i cer  who i s  

a par t y t o a pr oceedi ng may appl y f or  i ndemni f i cat i on t o t he 

cour t  conduct i ng t he pr oceedi ng or  t o anot her  cour t  of  compet ent  

j ur i sdi ct i on. "   The cour t  " shal l  or der  i ndemni f i cat i on"  i f  i t  

det er mi nes t hat  t he di r ect or  i s ent i t l ed t o i ndemni f i cat i on 

under  t he st at ut e or  t hat  t he of f i cer  i s f ai r l y  and r easonabl y 

ent i t l ed t o i ndemni f i cat i on i n v i ew of  al l  t he r el evant  

c i r cumst ances.   I d.  § 180. 0854( 2) .  

¶101 I n hi s br i ef  i n t hi s cour t ,  Hauser  cont ended t hat  t he 

c i r cui t  cour t  or der ed hi s i ndemni f i cat i on under  Wi s.  St at .  

§ 180. 0854( 1) .   The r ecor d does not  suppor t  t hi s asser t i on.    

¶102 Hauser  di d not  f ol l ow any of  t he f or mal i t i es descr i bed 

above.   Ther e i s no i ndi cat i on i n t he r ecor d t hat  Hauser  made a 

wr i t t en r equest  t o Eval d f or  i ndemni f i cat i on as r equi r ed by 

sect i on 180. 0851( 3) .   Fur t her ,  t her e i s no i ndi cat i on t hat  he 

pr ovi ded a wr i t t en af f i r mat i on of  hi s good f ai t h bel i ef  and a 

wr i t t en under t ak i ng t o r epay t he al l owance i f  necessar y as 

r equi r ed by sect i on 180. 0853.   Fi nal l y,  t her e i s no i ndi cat i on 

t hat  he appl i ed t o t he cour t  f or  i ndemni f i cat i on under  sect i on 

180. 0854. 29  Rat her ,  i t  appear s t hat  he si mpl y di r ect ed t he 

                                                 
29 The cour t  of  appeal s mi st akenl y concl uded t hat  " t he 

c i r cui t  cour t  di d i n f act  or der  t hat  Hauser  be i ndemni f i ed. "   
Ehl i nger ,  313 Wi s.  2d 718,  ¶48.   I n f act ,  t her e i s no i ndi cat i on 
t hat  Hauser  ever  appl i ed t o t he cour t  f or  i ndemni f i cat i on,  and 
t her e i s no or der  f or  i ndemni f i cat i on i n t he r ecor d.   
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cor por at i on t o pay al l  l egal  expendi t ur es f or  t he pendi ng 

l awsui t .    

¶103 We need not  det er mi ne her e whet her  Hauser  coul d have 

been i ndemni f i ed by cour t  or der  had he f ol l owed t he st at ut or y 

pr ocedur e.   Rat her ,  we si mpl y obser ve t hat  Hauser  di d not  f ol l ow 

t hat  pr ocedur e and was t her ef or e not  ent i t l ed t o i ndemni f i cat i on 

by Eval d.    

¶104 At  or al  ar gument ,  Hauser  abandoned t he asser t i on t hat  

he had been i ndemni f i ed and i nst ead ar gued t hat  under  t hese 

ci r cumst ances,  he coul d have been i ndemni f i ed.   When hi s 

at t or ney was asked t o pi npoi nt  t he or der  f or  i ndemni f i cat i on,  he 

r esponded t hat  he coul d not :   

Wel l ,  l et  me bur y t hi s i ndemni f i cat i on i ssue.   I  don' t  
t hi nk i t  was ever  asked f or ,  and f r ankl y I  don' t  t hi nk 
t he t r i al  cour t  ever  expl i c i t l y  or der ed i t .   I  t hi nk 
t he cour t  of  appeal s was essent i al l y  sayi ng t hat  t he 
t r i al  cour t  coul d have done so and per haps i mpl i edl y 
di d so when i t  deni ed al l  of  Dr .  Ehl i nger ' s mot i ons.  

                                                                                                                                                             
Just i ce Pr osser  suggest s t hat  by f ai l i ng t o r ul e on 

Ehl i nger ' s mot i ons t o enj oi n t he cor por at i on f r om payi ng t he 
l i t i gat i on expenses,  t he c i r cui t  cour t  exer ci sed i t s di scr et i on 
t o or der  Hauser ' s i ndemni f i cat i on.   See Just i ce Pr osser ' s 
concur r ence/ di ssent ,  ¶193.   Thi s asser t i on i s i ncor r ect  f or  t wo 
r easons.    

Fi r st ,  t he st at ut e does not  aut hor i ze i ndemni f i cat i on by 
def aul t .   A cour t ' s  f ai l ur e t o r ul e on a mot i on cannot  be t he 
f unct i onal  equi val ent  of  or der i ng i ndemni f i cat i on.   Second,  when 
t he cour t  f i nal l y deni ed Ehl i nger ' s mot i on f or  an i nj unct i on i n 
Febr uar y of  2007,  t he cour t  di d not  c i t e or  di scuss st at ut or y 
i ndemni f i cat i on at  al l .   See supr a,  ¶93.   Accor di ngl y,  t he 
c i r cui t  cour t  di d not  " exer ci se i t s di scr et i on"  on t he subj ect  
of  i ndemni f i cat i on.   Cf .  Just i ce Pr osser ' s concur r ence/ di ssent  
¶¶193- 194.  
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¶105 Havi ng abandoned t he ar gument  t hat  he was i ndemni f i ed 

by Eval d,  Hauser  now r est s excl usi vel y on t he asser t i on t hat  t he 

l i t i gat i on expenses wer e i ncur r ed i n def ense of  t he cor por at i on.   

He not es t hat  Eval d i s a named par t y,  and he asser t s t hat  Eval d 

coul d r et ai n counsel  t o r epr esent  i t s own i nt er est  i n a 

di ssol ut i on pr oceedi ng.    

¶106 Hauser  c i t es t o Pet i t i on of  Levi t t ,  492 N. Y. S. 2d 736 

( N. Y.  App.  Di v.  1985) ,  as aut hor i t y f or  hi s ar gument .   That  

case,  however ,  t ends t o under mi ne hi s ar gument .   The Levi t t  

cour t  c l ear l y st at es t hat  " i n t he usual  di ssol ut i on 

pr oceedi ng,  .  .  .  t he cor por at i on appear s as a nomi nal  par t y and 

t he pr oceedi ng amount s t o a di sput e bet ween t he shar ehol der s[ . ] "   

I d.  at  742.   The cor por at i on appear s as a par t y " f or  t he l i mi t ed 

and passi ve pur pose of  r ender i ng i t  amenabl e t o t he or der s of  

t he cour t . "   I d.  ( c i t i ng Mat t er  of  Cl ement e Br os. ,  239 N. Y. S. 2d 

703 ( N. Y.  App.  Di v.  1963) ) .    

¶107 The Levi t t  cour t  acknowl edged t hat  t her e ar e 

except i ons t o t hi s gener al  r ul e:  

[ T] her e appear s t o be mer i t  t o [ t he non- di ssent i ng 
st ockhol der ]  Toohey' s c l ai m t hat ,  i nasmuch as he had 
al r eady exer ci sed hi s buy- out  opt i on under  [ New Yor k 
l aw] ,  al l  t hat  r emai ns i s a det er mi nat i on of  t he f ai r  
val ue of  t he [ ot her  shar ehol der ' s]  st ock,  and once 
t hat  i s made,  he wi l l  be t he benef i c i al  owner  of  al l  
t he cor por at e st ock.   Ther ef or e,  i t  may be f ound t hat ,  
as t o t he per i od af t er  Toohey' s exer ci se of  t he buy-
out  opt i on .  .  .  ,  t her e was no i mpr opr i et y i n hi s use 
of  cor por at e f unds t o pay hi s own l egal  expenses.   
Cor por at e f unds coul d not ,  however ,  be pr oper l y used 
t o pay hi s  counsel  f ees i ncur r ed pr i or  t o t hat  
el ect i on.  

I d.  
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¶108 I n t hi s case,  t he quest i on at  t he cor e of  t he par t i es '  

di sput e was whet her  Hauser  was ent i t l ed t o i nvoke t he di sabi l i t y  

buyout  agr eement  and t hus become t he " benef i c i al  owner  of  al l  

t he cor por at e st ock. "   The ci r cui t  cour t  concl uded t hat  he was 

not .   As such,  t hi s case does not  f i t  under  t he except i on 

enumer at ed i n Pet i t i on of  Levi t t .   Rat her ,  t hi s i s " t he usual  

di ssol ut i on pr oceedi ng, "  whi ch " amount s t o a di sput e bet ween t he 

shar ehol der s. " 30   

¶109 We acknowl edge t hat  under  some ci r cumst ances,  a 

cor por at i on can and does r et ai n counsel  f or  i t s  own def ense i n a 

di ssol ut i on pr oceedi ng.   I n Esposi t o v.  Ri ver si de Sand & Gr avel  

Co. ,  191 N. E.  363 ( Mass.  1934) ,  t he def endant  caused t he 

cor por at i on t o r et ai n counsel  t o r esi st  di ssol ut i on and di r ect ed 

t he payment  of  cor por at e f unds f or  t he l i t i gat i on expenses.   The 

cour t  concl uded t hat  t hese act i ons wer e r easonabl e:  

[ T] he cor por at i on was at t acked;  [ ]  bot h a t empor ar y 
and a per manent  r ecei ver  f or  t he cor por at i on was 
pr ayed f or  i n t he bi l l ;  and [ ]  t her e was a pr ayer  f or  
t he l i qui dat i on of  t he asset s of  t he cor por at i on.   
.  .  .  t he pr act i cal  danger  t o t he cor por at i on cannot  
be pr onounced so negl i gi bl e t hat  i t  coul d wel l  have 
i gnor ed t he pl ai nt i f f ' s  sui t  as t he pl ai nt i f f  now 

                                                 
30 See al so Rei nschr ei ber  v.  Li pp,  416 N. Y. S. 2d 31 ( N. Y.  

App.  Di v.  1979)  ( concl udi ng t hat  " [ t ] he t r i al  cour t  abused i t s 
di scr et i on i n di r ect i ng t hat  t he f unds of  t he cor por at i ons be 
used t o r ei mbur se t he [ shar ehol der  r esi st i ng di ssol ut i on]  f or  
t he cost  of  at t or ney' s f ees i ncur r ed i n def endi ng t he 
di ssol ut i on pr oceedi ngs. " ) ;  Appl i cat i on of  Cant el mo,  104 
N. Y. S. 2d 282 ( N. Y.  App.  Di v.  1951)  ( " I n t he di ssol ut i on 
pr oceedi ng of  t he cor por at i on [ whi ch had t wo 50 per cent  
shar ehol der s, ]  t he cour t  had no power  t o f i x  t he f ees of  
at t or neys who wer e r et ai ned by [ one of  t he shar ehol der s]  t o 
r esi st  t he di ssol ut i on. " )  
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cont ends.   The cor por at i on was not  a mer e nomi nal  
def endant .  

I d.  at  364.    

¶110 We have r epeat edl y st r essed,  however ,  t hat  t he 

i nt er est s of  shar ehol der s and t he cor por at i on ar e not  al ways t he 

same.   See,  e. g. ,  But t on v.  Hof f man,  61 Wi s.  20,  20 N. W.  667 

( 1884) ;  Mi l waukee Toy Co.  v.  I ndust r i al  Commi ssi on,  203 Wi s.  

493,  234 N. W.  748 ( 1931) .   Addi t i onal l y,  t he cor por at i on may not  

assume a " mi l i t ant  al i gnment  on t he si de of  one of  t wo equal ,  

di scor dant  st ockhol der s. "   Mat t er  of  Cl ement e Br os. ,  239 

N. Y. S. 2d at  706.   I n t hi s case,  Eval d does not  have an i nt er est  

i n whet her  Ehl i nger  r emai ns a shar ehol der .  

¶111 Her e,  onl y one answer ,  s i gned by At t or ney Ahr ens,  was 

f i l ed i n r esponse t o t he compl ai nt .   Thr oughout  t he pr oceedi ngs 

and i n t he cour t  f i l i ngs,  At t or ney Ahr ens r epeat edl y s i gned on 

t he def endant s '  behal f . 31  The si ngul ar i t y of  At t or ney Ahr ens'  

r epr esent at i on i s i ndi c i a t hat  onl y one i nt er est  i s  bei ng 

                                                 
31 For  i nst ance,  At t or ney Ahr ens was t he onl y counsel  t o 

s i gn t he f ol l owi ng document s on behal f  of  t he def endant s:  
Def endant s '  Mot i on t o Di smi ss Pur suant  t o Wi s.  St at .  § 805. 17( 1)  
( f i l ed August  29,  2005) ,  Def endant ' s [ s i c]  Mot i on f or  Par t i al  
Reconsi der at i on of  Sept ember  9,  2005 Rul i ng Regar di ng 
Par t i cul ar i zat i on and Tr i al  of  Any Cl ai m by Pl ai nt i f f  of  Wast e 
By Def endant s ( f i l ed Sept ember  9,  2005) ,  Not i ce of  Mot i on and 
Mot i on i n Li mi ne ( f i l ed Januar y 27,  2006) ;  St i pul at i on and Or der  
( st i pul at i ng t o t he ent r y of  exhi bi t s f or  t he 2005 t r i al ,  f i l ed 
June 21,  2006) ;  Not i ce of  Mot i on and Mot i on f or  Reconsi der at i on 
and f or  an Or der  Set t i ng f or  Tr i al  t he I ssue of  t he Ambi gui t y of  
t he Ter m Book Val ue i n t he Buy/ Sel l  Agr eement  and Whet her  
Def endant ' s [ s i c]  Subst ant i al l y  Per f or med ( f i l ed December  11,  
2006) ;  Not i ce of  Appeal  ( f i l ed Apr i l  25,  2007) .   
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r epr esent ed——t hat  of  Hauser ,  one of  t he t wo equal ,  di scor dant  

shar ehol der s.    

¶112 A r evi ew of  t he r ecor d under scor es t he concl usi on t hat  

t hi s i s a di sput e bet ween shar ehol der s and Eval d i s mer el y a 

nomi nal  par t y.   I n hi s compl ai nt ,  Ehl i nger  asked t he cour t  t o 

ent er  a j udgment  decl ar i ng t hat  Hauser  " has no pr esent  

r i ght  .  .  .  t o r equi r e pl ai nt i f f  t o t ender  hi s  shar es of  Eval d 

Moul di ng,  I nc.  f or  r edempt i on by t hat  cor por at i on. "   He sought  

j udi c i al  di ssol ut i on of  t he cor por at i on because " [ t ] he 

shar ehol der s of  Eval d ar e deadl ocked i n vot i ng power . "    

¶113 Ehl i nger  c l ar i f i ed t hat  " Eval d i s named as a def endant  

because pl ai nt i f f  seeks j udi c i al  di ssol ut i on of  Eval d because of  

i mpasse and because of  t he act i ons of  def endant  Hauser . "   Under  

t hese f act s,  t he cor por at i on was not  made a def endant  i n any way 

r el at ed t o t he cor por at i on' s act i ons t owar ds Ehl i nger .   Rat her ,  

i t  i s  Hauser ' s act i ons t hat  f or m t he basi s of  t he compl ai nt .    

¶114 We have concl uded t hat  Hauser  was not  ent i t l ed t o 

i ndemni f i cat i on accor di ng t o t he pr ovi s i ons of  Wi s.  St at .  

§ 180. 0855.   We f ur t her  det er mi ne t hat  Eval d may not  mi l i t ant l y  

al i gn i t sel f  on t he s i de of  Hauser ,  one of  t wo equal ,  di scor dant  

shar ehol der s,  by payi ng f or  expenses i ncur r ed by Hauser  i n 

def ense of  hi s act i ons as a shar ehol der .    

¶115 Her e,  al t hough t he cour t  concl uded t hat  Eval d had an 

i nt er est  i n t he di sput e,  i t  di d not  def i ne t hat  i nt er est  or  

appl y t he r el evant  l aw.   Ther ef or e,  we concl ude t hat  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on by f ai l i ng t o enj oi n 
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Hauser  f r om char gi ng t he l i t i gat i on expenses t o t he cor por at i on.   

See St at e v.  Del gado,  223 Wi s.  2d 270,  281,  588 N. W. 2d 1 ( 1999) .  

V 

¶116 I n sum,  we concl ude t hat  t he c i r cui t  cour t  di d not  er r  

when i t  det er mi ned t hat  t he agr eement  was unenf or ceabl e.   Bot h 

par t i es agr ee t hat  Ehl i nger  i s ent i t l ed t o exami ne Eval d' s books 

t o det er mi ne whet her  t hey accur at el y r ef l ect  t he cor por at i on' s  

asset s and l i abi l i t i es,  a t ask t hat  t he speci al  magi st r at e was 

unabl e t o per f or m due t o t he st at e of  Eval d' s r ecor ds.   

Accor di ngl y,  we need not  r esol ve whet her  t he cont r act  i s  

i ndef i ni t e or  ambi guous her e because under  t hese ci r cumst ances,  

i t  cannot  be enf or ced.    

¶117 Fur t her ,  t o t he ext ent  t hat  Hauser ' s char act er i zat i on 

of  t he cour t  of  appeal s '  deci s i on i s accur at e,  we det er mi ne t hat  

hi s ar gument  about  t he scope of  GAAP f ai l s.   The quest i on i s not  

what  i s r equi r ed under  GAAP,  but  what  i s r equi r ed t o det er mi ne 

t he par t i es '  r i ght s.    

¶118 We al so concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  deni ed Hauser  t he 

oppor t uni t y t o subj ect  t he speci al  magi st r at e t o a br oader  scope 

of  cr oss- exami nat i on,  t o depose t he speci al  magi st r at e,  and t o 

pr esent  hi s own exper t  wi t ness i n r ebut t al .  

¶119 Fi nal l y,  we concl ude t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  per mi t t ed t he 

cor por at i on t o pay Hauser ' s l i t i gat i on expenses.   We det er mi ne 

t hat  Hauser  was not  ent i t l ed t o i ndemni f i cat i on by Eval d 

accor di ng t o t he pr ovi s i ons of  Wi s.  St at .  § 180. 0855.   Fur t her ,  
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under  t hese f act s,  t he l i t i gat i on expenses wer e not  i ncur r ed by 

t he cor por at i on f or  i t s own def ense.    

¶120 Accor di ngl y,  we af f i r m t he cour t  of  appeal s as 

modi f i ed i n t hi s  opi ni on and r emand t o t he c i r cui t  cour t  f or  t he 

appoi nt ment  of  a r ecei ver .     

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and af f i r med and,  as modi f i ed,  t he cause i s r emanded.  

¶121 N.  PATRI CK CROOKS,  J. ,  di d not  par t i c i pat e.  
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¶122 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  wr i t e 

i n concur r ence because I  concl ude t hat  Wi l l i am Ehl i nger  

( Ehl i nger )  and Jon Hauser  ( Hauser )  had no bi ndi ng buy- sel l  

agr eement  i n r egar d t o val ui ng a shar ehol der ' s i nt er est  i n Eval d 

Moul di ng,  I nc.  ( Eval d) .   The pr oposed buy- sel l  agr eement  i s 

i r r et r i evabl y i ndef i ni t e i n t hat  i t  does not  def i ne an essent i al  

t er m of  t he pr oposed agr eement ,  i . e. ,  on what  basi s Eval d' s 

asset s and l i abi l i t i es ar e t o be val ued i n cal cul at i ng book 

val ue.   Accor di ngl y,  I  concl ude t hat  t he pr oposed buy- sel l  

agr eement  i s unenf or ceabl e.   

¶123 I  al so wr i t e i n concur r ence because I  concl ude t hat  

t he maj or i t y ' s t heor y t hat  t he pr oposed buy- sel l  agr eement  i s 

unenf or ceabl e due t o Hauser ' s f ai l ur e t o pr eser ve suf f i c i ent  

cor por at e r ecor ds t o ver i f y Eval d' s Mar ch 31,  2001 bal ance sheet  

r est s on t hr ee unspoken assumpt i ons,  wi t h whi ch I  am not  i n 

agr eement .   The f i r st  assumpt i on i s t hat  t he pr oposed buy- sel l  

agr eement  bet ween Ehl i nger  and Hauser  i nt ended Eval d' s Mar ch 31,  

2001 bal ance sheet  t o be t he bas i s f or  det er mi ni ng book val ue no 

mat t er  on what  basi s t hat  bal ance sheet ' s asset s and l i abi l i t i es 

wer e val ued.   The second assumpt i on i s t hat  Hauser  had an 

obl i gat i on t o mai nt ai n document s suf f i c i ent  t o ver i f y Eval d' s 

Mar ch 31,  2001 bal ance sheet .   The t hi r d assumpt i on i s t hat  

havi ng t he document s t hat  under l i e Eval d' s Mar ch 31,  2001 

bal ance sheet  wi l l  cur e any ambi gui t y or  i ndef i ni t eness i n t he 

pr oposed buy- sel l  agr eement .   None of  t hose assumpt i ons i s 
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war r ant ed.   Accor di ngl y,  f or  t he r easons set  f or t h bel ow,  I  

r espect f ul l y concur .  

I .   BACKGROUND 

¶124 The l engt hy hi st or y of  t hi s case i s abl y set  out  i n 

t he maj or i t y opi ni on and need not  be r epeat ed her e.   Suf f i ce i t  

t o say t hat  on June 20,  2001,  Hauser  i nvoked t he di sabi l i t y  

buyout  pr ovi s i on of  t he pr oposed buy- sel l  agr eement  based on 

Ehl i nger ' s di sabi l i t y .   Because t hat  agr eement  used t he t er m 

" book val ue"  as t he measur e f or  det er mi ni ng a shar ehol der ' s 

i nt er est  i n Eval d,  Hauser  cal cul at ed what  he asser t ed was t he 

book val ue of  Eval d at  t he r el evant  t i me,  t he end of  Eval d' s 

f i scal  year ,  Mar ch 31,  2001.   Hauser  of f er ed Ehl i nger  $431, 400 

t o pur chase hi s st ock i n Eval d.    

¶125 Ehl i nger  agr eed t hat  Eval d' s book val ue was t he 

measur e f or  ascer t ai ni ng t he val ue of  hi s st ock,  but  he 

concl uded t hat  book val ue had been under st at ed.   Ther ef or e,  he 

r ef used Hauser ' s of f er .  

¶126 Ehl i nger  al so asked t hat  Eval d' s f i nanci al  r ecor ds be 

audi t ed and t he book val ue be det er mi ned based on t hat  audi t .   

Hauser  r ef used,  and because Hauser  and Ehl i nger  ar e equal  

shar ehol der s,  no audi t  was done.    

¶127 I n t he l awsui t  t hat  i s  now bef or e us,  Ehl i nger  

asser t ed t hat  Hauser  had cal cul at ed book val ue on a t ax basi s,  

t hat  t he account s r ecei vabl e wer e under val ued and t hat  al l  of  

t he l i abi l i t i es l i s t ed on t he Mar ch 31,  2001 bal ance sheet  wer e 

not  val i d obl i gat i ons of  Eval d.   Ther ef or e,  he asser t ed t hat  t he 

Mar ch 31,  2001 bal ance sheet  coul d not  be used t o det er mi ne t he 
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t r ue book val ue of  Eval d.   He al so asser t ed t hat  he had not  been 

pr ovi ded wi t h suf f i c i ent  suppor t i ng document at i on t o f ul l y  

r evi ew Hauser ' s det er mi nat i on of  book val ue.    

¶128 The ci r cui t  cour t  appoi nt ed a speci al  magi st r at e t o 

det er mi ne whet her  book val ue coul d be cal cul at ed.   However ,  t he 

speci al  magi st r at e concl uded t hat  he coul d not  ver i f y Eval d' s 

book val ue at  f i scal  year  end because of  t he l ack of  suppor t i ng 

document at i on.   He expl ai ned t hat  he coul d not  ver i f y Eval d' s 

physi cal  i nvent or y,  account s r ecei vabl e and account s payabl e,  

al l  of  whi ch wer e mat er i al  t o a det er mi nat i on of  book val ue.    

¶129 Ther eaf t er ,  t he c i r cui t  cour t  det er mi ned t hat  t he 

pr oposed buy- sel l  agr eement  was hopel essl y i ndef i ni t e and 

t her ef or e,  unenf or ceabl e.   Hauser  appeal ed.   Af t er  concl udi ng 

t hat  t he pr oposed buy- sel l  agr eement  was ambi guous,  not  

i ndef i ni t e,  t he cour t  of  appeal s af f i r med t he ci r cui t  cour t .   

Ehl i nger  v.  Hauser  & Eval d Moul di ng,  I nc. ,  2008 WI  App 123,  ¶31,  

313 Wi s.  2d 718,  758 N. W. 2d 476.    

¶130 The maj or i t y opi ni on concl udes t hat  t he l ack of  

document at i on t o ver i f y t he Mar ch 31,  2001 bal ance sheet  makes 

i t  unnecessar y t o det er mi ne whet her  t he c i r cui t  cour t  was 

cor r ect  i n det er mi ni ng t hat  t he pr oposed buy- sel l  agr eement  was 

i ndef i ni t e or  t he cour t  of  appeal s was cor r ect  i n det er mi ni ng 

t hat  t he pr oposed agr eement  was ambi guous. 1 

                                                 
1 Maj or i t y op. ,  ¶59.  
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I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶131 Whet her  an agr eement 2 i s  ambi guous i s a quest i on of  l aw 

f or  our  i ndependent  r evi ew.   Mor an v.  Sher n,  60 Wi s.  2d 39,  46-

47,  208 N. W. 2d 348 ( 1973) ;  Town of  Neenah Sani t ar y Di st .  No.  2 

v.  Ci t y of  Neenah,  2002 WI  App 155,  ¶9,  256 Wi s.  2d 296,  647 

N. W. 2d 913.   We al so deci de as a quest i on of  l aw whet her  a 

pr oposed agr eement  i s i ndef i ni t e.   See Ger r ut h Real t y Co.  v.  

Pi r e,  17 Wi s.  2d 89,  94- 95,  115 N. W. 2d 557 ( 1962) .    

B.   Gener al  Cont r act  Pr i nci pl es 

¶132 An agr eement  i s  ambi guous i f  i t  i s  capabl e of  mor e 

t han one r easonabl e i nt er pr et at i on.   Mgmt .  Comput er  Ser vs. ,  I nc.  

v.  Hawki ns,  Ash,  Bapt i e & Co. ,  206 Wi s.  2d 158,  177,  557 N. W. 2d 

67 ( 1996) .   An agr eement  i s i ndef i ni t e when an essent i al  t er m of  

t he agr eement  i s  so uncer t ai n as t o pr event  t he cr eat i on of  an 

enf or ceabl e cont r act .   I d.  at  178.   Det er mi ni ng t hat  a cont r act  

i s  ambi guous or  t hat  i t  i s  i ndef i ni t e has di f f er ent  consequences 

f or  t he par t i es t o a pr oposed cont r act .    

¶133 I f  an al l eged agr eement  i s ambi guous,  t he l aw pr esumes 

t hat  a bi ndi ng cont r act  has been made and a f act  quest i on ar i ses 

as t o what  t he par t i es meant  by t he ambi guous t er m at  t he t i me 

t he agr eement  was made.   Bank of  Sun Pr ai r i e v.  Opst ei n,  86 

Wi s.  2d 669,  674- 76,  273 N. W. 2d 279 ( 1979) ;  Lemke v.  Lar sen Co. ,  

35 Wi s.  2d 427,  431- 32,  151 N. W. 2d 17 ( 1967) .   Addi t i onal l y,  

when an agr eement  i s ambi guous,  t he meani ng of  t he agr eement  i s 

                                                 
2 I  use agr eement  and cont r act  i nt er changeabl y i n t hi s 

concur r ence.  
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not  det er mi ned sol el y by t he f ace of  t he agr eement ;  ext r aneous 

evi dence of  t he i nt ent  of  t he par t i es may al so be consi der ed.   

Pat t i  v.  W.  Mach.  Co. ,  72 Wi s.  2d 348,  351,  241 N. W. 2d 158 

( 1976) .   The par t i es t o t he agr eement  may t est i f y about  what  

t hey i nt ended t he ambi guous t er m t o mean when t hey ent er ed i nt o 

t he cont r act .   I d.  at  354- 55.   The t r i er - of - f act  wi l l  t hen 

det er mi ne what  t he par t i es i nt ended.   I d.  

¶134 On t he ot her  hand,  i f  an al l eged agr eement  i s 

i ndef i ni t e as t o an essent i al  t er m,  no enf or ceabl e agr eement  has 

been made because t he par t i es have not  agr eed t o t hei r  

par t i cul ar i zed obl i gat i ons.   Shet ney v.  Shet ney,  49 Wi s.  2d 26,  

38,  181 N. W. 2d 516 ( 1970) ;  1 Cor bi n on Cont r act s § 95,  at  394 

( 1963) .   The r equi r ement  t hat  a cont r act ' s essent i al  t er ms be 

def i ni t e st ems f r om r equi r i ng mut ual  assent ,  or  a " meet i ng of  

t he mi nds, "  t o cr eat e an enf or ceabl e agr eement .   1 Cor bi n on 

Cont r act s § 4. 13,  at  634- 37 ( r ev.  ed.  1993) .    

¶135 As we have expl ai ned,  an i ndef i ni t e agr eement  i s no 

agr eement  at  al l .   Ger r ut h Real t y,  17 Wi s.  2d at  93.   St at ed 

ot her wi se,  " t he def i ni t eness r equi r ement  i s r el evant  t o cont r act  

f or mat i on,  not  [ cont r act ]  i nt er pr et at i on. "   Mgmt .  Comput er  

Ser vs. ,  206 Wi s.  2d at  178.    

¶136 An enf or ceabl e agr eement  i s not  cr eat ed when an 

essent i al  t er m i s i ndef i ni t e.   I d.   An essent i al  t er m i s 

def i ni t e when t her e i s mut ual  assent  as t o i t s meani ng by t he 

par t i es t o t he agr eement .   I d.   An obj ect i ve st andar d i s used t o 

det er mi ne whet her  t her e has been mut ual  assent .   I d.   I f  an 

essent i al  t er m of  an agr eement  i s i ndef i ni t e,  i t  r ender s t he 
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cont r act  unenf or ceabl e and our  anal ysi s of  t he al l eged agr eement  

ends wi t h t hat  det er mi nat i on.  

C.   Pr oposed Buy- Sel l  Agr eement  

¶137 The ci r cui t  cour t  hel d ext ensi ve hear i ngs on t he 

meani ng of  book val ue.   At  t hei r  concl usi on,  t he cour t  f ound 

t hat  " ' [ b] ook val ue'  coul d mean anyt hi ng f r om si mpl e adopt i on of  

t he year  end st at ement  t o an audi t ed det er mi nat i on. "   Memor andum 

Deci s i on 1 ( Jef f er son Count y Ci r .  Ct .  Nov.  29,  2006) .   I t  al so 

f ound t hat  " [ t ] he par t i es '  conduct  i s i nsuf f i c i ent  t o gi ve 

def i ni t e meani ng t o t he vague t er m. "   I d.  at  2.   The ci r cui t  

cour t  t hen concl uded t hat  i t  must  " gr ant [ ]  Pl ai nt i f f ' s  mot i on t o 

decl ar e ' book val ue'  undet er mi nabl e. "   I d.    

¶138 On r evi ew,  we sust ai n a c i r cui t  cour t ' s  f i ndi ngs of  

f act  unl ess t hey ar e c l ear l y er r oneous.   Phel ps v.  Physi c i ans 

I ns.  Co.  of  Wi s. ,  I nc. ,  2009 WI  74,  ¶34,  319 Wi s.  2d 1,  768 

N. W. 2d 615 ( c i t i ng St ei nbach v.  Gr een Lake Sani t ar y Di st . ,  2006 

WI  63,  ¶10,  291 Wi s.  2d 11,  715 N. W. 2d 195) .   Whet her  an al l eged 

cont r act  i s  i ndef i ni t e can be det er mi ned by t he t r i er - of - f act  or  

as a mat t er  of  l aw.   Mgmt .  Comput er  Ser vs. ,  206 Wi s.  2d at  178.   

Her e,  accor di ng t o t he f i ndi ngs and concl usi ons of  t he c i r cui t  

cour t ,  t he i ndef i ni t eness of  book val ue coul d not  be made mor e 

cer t ai n by sur r oundi ng ci r cumst ances.   See Ger r ut h Real t y,  17 

Wi s.  2d at  92.    

¶139 I  concl ude t hat  t he c i r cui t  cour t ' s  f i ndi ngs ar e not  

c l ear l y er r oneous and t hat  t he pr oposed buy- sel l  agr eement  i s 

i ncur abl y i ndef i ni t e.   Fi r st ,  t her e i s not hi ng i n t he r ecor d 

f r om whi ch t o ascer t ai n t he basi s upon whi ch t he par t i es deci ded 
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t hat  book val ue was t o be cal cul at ed,  when t he pr oposed 

agr eement  was si gned. 3  Yet ,  t hat  i s  t he r el evant  t i mef r ame f or  

est abl i shi ng t he meani ng of  book val ue.   See Bank of  Sun 

Pr ai r i e,  86 Wi s.  2d at  674- 76.   

¶140 Second,  whi l e book val ue i s gener al l y accept ed as t he 

asset s of  a cor por at i on l ess i t s l i abi l i t i es,  t her e i s no 

uni ver sal  met hod by whi ch a cor por at i on val ues i t s asset s and 

l i abi l i t i es.   For  exampl e,  asset s coul d be val ued on a cost  

basi s,  a t ax basi s,  a f ai r  mar ket  val ue basi s or  some ot her  

basi s.   The pr oposed buy- sel l  agr eement  i s s i l ent  about  

val uat i on of  Eval d' s asset s and l i abi l i t i es f or  pur poses of  a 

shar ehol der  buyout .   Book val ue,  wi t h no f ur t her  i nst r uct i ons 

about  what  i s t o be i ncl uded and on what  basi s val uat i on i s t o 

be made,  i s t oo amor phous a t er m t o pr ovi de t he def i ni t eness 

necessar y t o cr eat e an enf or ceabl e agr eement .    

¶141 For  exampl e,  i n Gar dner  v.  Gar dner ,  190 Wi s.  2d 216,  

527 N. W. 2d 701 ( Ct .  App.  1994) ,  t he cour t  of  appeal s uphel d a 

set t l ement  agr eement  because t he wi f e was i nf or med by separ at e 

counsel  t hat  t her e was a di f f er ence bet ween book val ue and t he 

f ai r  mar ket  val ue of  cer t ai n st ock.   I d.  at  230–31.   Ther ef or e,  

she coul d not  compl ai n t hat  her  husband had not  adequat el y 

di scl osed a maj or  asset  i n t he est at e,  whi ch was l i s t ed as book 

val ue.   I d.   I n Wi sconsi n Depar t ment  of  Revenue v.  Ri ver  Ci t y 

Ref use Removal ,  I nc. ,  2007 WI  27,  299 Wi s.  2d 561,  729 N. W. 2d 

396,  we descr i bed a comput at i on of  book val ue as " subt r act i ng 

                                                 
3 The pr oposed buy- sel l  agr eement  was si gned on August  14,  

1992.  
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t he accumul at ed depr eci at i on"  f r om " t he or i gi nal  pur chase pr i ce"  

of  asset s,  dur i ng a t r ansf er  of  asset s bet ween a subsi di ar y and 

a par ent  company.   I d. ,  ¶8.  

¶142 I n Schumann v.  Samuel s,  31 Wi s.  2d 373,  142 N. W. 2d 777 

( 1966) ,  t he par t i es had a par t ner shi p agr eement  t hat  addr essed 

buyout s upon r et i r ement .   I n r egar d t o val uat i on,  t hat  agr eement  

pr ovi ded:   

" [ B] ooks shal l  be kept  on .  .  .  a cash r ecei pt s and 
di sbur sement s met hod of  account i ng,  wi t h use of  
i nvent or i es.   However ,  t hi s r esul t  i s  t o be achi eved 
by maki ng t he dai l y ent r i es on t he accr ual  syst em and 
adj ust i ng t hem on any val uat i on dat e t o t he cash 
r ecei pt s and di sbur sement s met hod,  wi t h use of  
i nvent or i es. "   

I d.  at  374.    

¶143 Schumann deci ded t o r et i r e,  and Samuel s el ect ed t o 

pur chase hi s i nt er est  under  t he above quot ed pr ovi s i on of  t he 

par t ner shi p agr eement .   I d.  at  375.   We concl uded t hat  even 

t hough bot h par t i es agr eed t hat  Schumann' s i nt er est  coul d be 

pur chased f or  book val ue,  t he agr eement  was never t hel ess 

unenf or ceabl e.   I d.  at  376- 77.   As we expl ai ned,  " [ t ] her e i s no 

doubt  t hat  ' book val ue'  can be al most  anyt hi ng t hat  t he par t i es 

t o a cont r act  c l ear l y def i ne i t  t o be. "   I d.   We t hen r emar ked 

t hat  i n Townsend v.  La Cr osse Tr ai l er  Cor p. ,  254 Wi s.  31,  35 

N. W. 2d 325 ( 1948) ,  we sai d t hat  book val ue was " ' t he mar ket  

val ue of  t he asset s ' "  l ess t he company' s l i abi l i t i es.   Schumann,  

31 Wi s.  2d at  377 ( quot i ng Townsend,  254 Wi s.  at  36) .   We t hen 

i mposed Townsend' s det er mi nat i on of  book val ue on t he par t i es.   

I d.   
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¶144 Whi l e we may have r eached t he cor r ect  r esul t  f or  t he 

par t i es i n Schumann,  we cannot  appl y i t s r easoni ng her e because 

Townsend di d not  deci de t hat  book val ue equal ed " mar ket  val ue"  

of  asset s l ess t he company' s l i abi l i t i es.   Rat her ,  Townsend was 

a di scover y case i n a pr e- compl ai nt  f i l i ng post ur e wher e t he 

pl ai nt i f f  want ed t o v i ew a l i s t  of  document s t o det er mi ne 

whet her  he coul d f i l e a compl ai nt  al l egi ng t hat  t he bal ance 

sheet  pr ovi ded t o hi m was f r audul ent l y const r uct ed.   Townsend,  

254 Wi s.  at  36- 37.   Suf f i ce i t  t o say t hat  t he def i ni t i ons 

ascr i bed t o book val ue and t he met hods used i n cal cul at i ng book 

val ue var y consi der abl y f r om case t o case.    

¶145 Thi r d,  Hauser  does not  cont end t hat  t he ci r cui t  

cour t ' s  f i ndi ng,  t hat  book val ue under  t he buy- sel l  agr eement  

coul d mean anyt hi ng f r om si mpl e adopt i on of  a year  end st at ement  

t o an audi t ed det er mi nat i on,  i s  c l ear l y er r oneous.   I nst ead,  he 

ar gues t hat  t he c i r cui t  cour t  " i ncor r ect l y di agnosed t he pr obl em 

as i ndef i ni t eness i nst ead of  ambi gui t y. "   Hauser ' s br i ef  i n 

chi ef ,  17.   The f i ndi ngs of  t he c i r cui t  cour t  cannot  be set  

asi de by s i mpl y cont endi ng t hat  t he l egal  i ssue i s whet her  t he 

pr oposed agr eement  i s ambi guous r at her  t han i ndef i ni t e.   

¶146 I  concl ude t hat  t he pr oposed agr eement  i s i ndef i ni t e 

as a mat t er  of  l aw,  i r r espect i ve of  whet her  t hat  concl usi on i s 

based on t he ci r cui t  cour t ' s  f i ndi ngs of  f act  or  i s  s i mpl y 

der i ved f r om t he f ace of  t he agr eement .   The ci r cui t  cour t ' s  

f i ndi ngs of  f act  ar e not  c l ear l y er r oneous,  and t her e i s no 

expl anat i on i n t he pr oposed agr eement  f r om whi ch one can 

obj ect i vel y det er mi ne t he basi s on whi ch Eval d' s asset s and 
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l i abi l i t i es ar e t o be val ued when cal cul at i ng book val ue.   

Accor di ngl y,  I  woul d af f i r m t he cour t  of  appeal s '  af f i r mance of  

t he c i r cui t  cour t ,  al bei t  on a di f f er ent  basi s.   

D.   The Maj or i t y Opi ni on 

¶147 The maj or i t y opi ni on concl udes t hat  i t  i s not  

necessar y t o det er mi ne whet her  t he pr oposed buy- sel l  agr eement  

i s ambi guous or  i ndef i ni t e. 4  The maj or i t y opi ni on asser t s:  

Because Ehl i nger  cannot  now val i dat e any cl ai med " book 
val ue, "  t he cont r act  cannot  be enf or ced r egar dl ess of  
how t he t er m coul d be def i ned. 5   

¶148 The maj or i t y opi ni on concl udes t hat  Ehl i nger  had t he 

r i ght  t o i nspect  t he document at i on under l y i ng t he Mar ch 31,  2001 

bal ance sheet . 6  Based on t hi s concl usi on,  t he maj or i t y opi ni on 

t hen assumes,  wi t hout  so st at i ng,  t hat  Hauser  had an obl i gat i on 

t o mai nt ai n document at i on suf f i c i ent  t o ver i f y t he f i gur es on 

Eval d' s bal ance sheet .   Such an obl i gat i on coul d ar i se by 

cont r act  f or  Hauser  or  per haps by st at ut e,  i f  Eval d had t he 

obl i gat i on.   See Kast en v.  Dor al  Dent al  USA,  LLC,  2007 WI  76,  

¶5,  301 Wi s.  2d 598,  733 N. W. 2d 300.   However ,  no par t y 

t est i f i ed t o an agr eement  t hat  Hauser  woul d per manent l y mai nt ai n 

suppor t i ng document at i on f or  Eval d' s bal ance sheet s and t he 

pr oposed buy- sel l  agr eement  cont ai ns no such obl i gat i on.    

                                                 
4 Maj or i t y op. ,  ¶3.  

5 I d. ,  ¶59.  

6 I d. ,  ¶¶3,  60.  
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¶149 Fur t her mor e,  no st at ut e r equi r es Eval d t o per manent l y 

mai nt ai n suppor t i ng document at i on f or  i t s bal ance sheet s. 7  

Wi sconsi n' s busi ness cor por at i on l aw i s cont ai ned i n ch.  180.   

Wi sconsi n St at .  § 180. 1602 addr esses t he i nspect i on of  cor por at e 

r ecor ds by a shar ehol der .   A shar ehol der  who qual i f i es f or  t he 

r i ght  t o i nspect  cor por at e r ecor ds under  § 180. 1602( 2) ( b) 8 has a 

st at ut or y r i ght  t o i nspect  t he cor por at i on' s byl aws under  

§ 180. 1602( 1m)  and t hr ee addi t i onal  cat egor i es of  r ecor ds 

pur suant  t o § 180. 1602( 2) ( a) .   Those cat egor i es of  cor por at e 

r ecor ds ar e:   

1.  Excer pt s f r om any mi nut es or  r ecor ds t hat  
t he cor por at i on i s r equi r ed t o keep as per manent  
r ecor ds under  s.  180. 1601( 1) . 9 

2.  Account i ng r ecor ds of  t he cor por at i on.  

                                                 
7 I t  i s  i mpor t ant  t o poi nt  out  t hat  no f our  j ust i ces agr ee 

t hat  Hauser  or  Eval d had an obl i gat i on t o r et ai n suppor t i ng 
document at i on f or  Eval d' s bal ance sheet s.  

8 Ther e i s no quest i on t hat  Ehl i nger  i s a shar ehol der  who 
qual i f i es f or  t he st at ut or y r i ght  t o i nspect  t he t hr ee 
cat egor i es of  r ecor ds l i s t ed i n Wi s.  St at .  § 180. 1602( 2) ( a) .  

9 Wi sconsi n St at .  § 180. 1601( 1)  pr ovi des:  

( 1)  A cor por at i on shal l  keep as per manent  r ecor ds 
any of  t he f ol l owi ng t hat  has been pr epar ed:  

( a)  Mi nut es of  meet i ngs of  i t s  shar ehol der s and 
boar d of  di r ect or s.  

( b)  Recor ds of  act i ons t aken by t he shar ehol der s 
or  boar d of  di r ect or s wi t hout  a meet i ng.  

( c)  Recor ds of  act i ons t aken by a commi t t ee of  
t he boar d of  di r ect or s i n pl ace of  t he boar d of  
di r ect or s and on behal f  of  t he cor por at i on.   
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3.  The r ecor d of  shar ehol der s,  except  as 
pr ovi ded i n s.  180. 1603( 3) .  

§ 180. 1602( 2) ( a) .   I n r egar d t o " account i ng r ecor ds"  of  a 

cor por at i on,  Wi s.  St at .  § 180. 1601( 2)  pr ovi des t hat  a 

" cor por at i on shal l  mai nt ai n appr opr i at e account i ng r ecor ds. "   

However ,  nowher e i n ch.  180 ar e " appr opr i at e account i ng r ecor ds"  

def i ned.    

¶150 I n addi t i on,  t her e i s no r equi r ement  t hat  a 

cor por at i on per manent l y mai nt ai n account i ng r ecor ds.   Wi sconsi n 

St at .  § 180. 1601( 1)  i dent i f i es t hose r ecor ds t hat  must  be 

mai nt ai ned per manent l y. 10  The l i s t i ng i n § 180. 1601( 1)  i ncl udes 

mi nut es,  act i ons t aken wi t hout  a meet i ng and commi t t ee act i ons 

t aken on behal f  of  t he cor por at i on.   Account i ng r ecor ds ar e not  

among t hose cor por at e r ecor ds t hat  ar e r equi r ed t o be mai nt ai ned 

per manent l y.   

¶151 Chapt er  180,  Wi sconsi n' s cur r ent  busi ness cor por at i on 

l aw,  was cr eat ed by 1989 Wi s.  Act  303,  § 13.   The t ype of  

account i ng r ecor ds f or  whi ch ch.  180 pr ovi des a shar ehol der ' s 

r i ght  of  i nspect i on has r ecei ved l i t t l e j udi c i al  scr ut i ny.   

However ,  pr i or  t o t he enact ment  of  1989 Wi s.  Act  303,  Wi s.  St at .  

§ 180. 43( 1)  ( 1987- 88)  was t he pr edecessor  of  Wi s.  St at .  

§ 180. 1602( 2) .   Sect i on 180. 43( 1)  ( 1987- 88)  pr ov i ded i n r el evant  

par t :  

Each cor por at i on shal l  keep cor r ect  and compl et e books 
and r ecor ds of  account  and .  .  .  mi nut es of  t he 
pr oceedi ngs of  i t s  shar ehol der s and boar d of  di r ect or s 
.  .  .  [ and]  a r ecor d of  i t s  shar ehol der s .  .  .  .   

                                                 
10 See supr a not e 9.  
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¶152 The cour t  of  appeal s i nt er pr et ed Wi s.  St at .  

§ 180. 43( 1) 11 i n Bi t t er s v.  Mi l cut ,  I nc. ,  117 Wi s.  2d 48,  343 

N. W. 2d 418 ( Ct .  App.  1983) .   I n Bi t t er s,  t he cour t  of  appeal s 

addr essed a shar ehol der ' s r equest  t o i nspect  " i nt er i m cor por at e 

f i nanci al  st at ement s. "   I d.  at  48.   The ci r cui t  cour t  i n Bi t t er s 

concl uded t hat  t he i nt er i m f i nanci al  st at ement s wer e not  wi t hi n 

t he scope of  cor por at e document s t o whi ch a shar ehol der ' s r i ght  

of  i nspect i on under  § 180. 43( 1)  appl i ed.   I d.  at  49.   I n 

af f i r mi ng t he ci r cui t  cour t ,  t he cour t  of  appeal s concl uded t hat  

a cor por at i on' s obl i gat i on t o per mi t  shar ehol der  i nspect i on of  

t he " books and r ecor ds of  account  .  .  .  undoubt edl y [ i s ]  one f or  

an annual  f i nanci al  st at ement . "   I d.  at  51.    

¶153 Her e,  t he maj or i t y opi ni on pr esumes t hat  Eval d had an 

obl i gat i on t o mai nt ai n document at i on under l y i ng an annual  

f i nanci al  st at ement ,  t he Mar ch 31,  2001 bal ance sheet . 12  

However ,  such an obl i gat i on does not  ar i se under  ei t her  t he 

pr oposed buy- sel l  agr eement  or  under  a st at ut e.   

¶154 And f i nal l y,  even i f  Eval d had mai nt ai ned t he 

document at i on under l y i ng t he Mar ch 31,  2001 bal ance sheet  on 

whi ch Hauser  asser t ed t hat  he cal cul at ed t he book val ue of  

Eval d,  a cour t ,  never t hel ess,  coul d not  cal cul at e t he book val ue 

of  Eval d.   Thi s i s so because of  t he i r r et r i evabl e 

                                                 
11 Bi t t er s does not  speci f y whi ch ver si on of  Wi s.  St at .  

§ 180. 43( 1)  i t  i nt er pr et ed;  however ,  t he r el evant  t ext  of  t he 
st at ut e i s t he same as t he above- quot ed 1987–88 ver si on.   See 
Bi t t er s v.  Mi l cut ,  I nc. ,  117 Wi s.  2d 48,  50 n. 1,  343 N. W. 2d 418 
( Ct .  App.  1983) .  

12 See maj or i t y op. ,  ¶60.  
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i ndef i ni t eness i nher ent  i n t he undef i ned,  essent i al  t er m " book 

val ue"  i n t he pr oposed buy- sel l  agr eement .    

¶155 To expl ai n f ur t her ,  book val ue may be based on 

di f f er ent  val uat i on met hods and st i l l  be cal l ed " book val ue. "   

The pr oposed buy- sel l  agr eement  gi ves no di r ect i on as t o whet her  

t he asset s wer e t o be val ued on a cost  basi s,  a t ax basi s,  a 

f ai r  mar ket  val ue basi s or  some ot her  basi s when a shar ehol der  

i s bei ng bought  out .   Each choi ce woul d pr oduce a di f f er ent  book  

val ue.   Al so,  t her e i s no i ndi cat i on of  how t he l i abi l i t i es wer e 

t o be val ued.   The document at i on f r om whi ch t he Mar ch 31,  2001 

bal ance sheet  was const r uct ed mi ght  i ndi cat e on what  basi s t he 

Mar ch 31,  2001 bal ance sheet  was st at ed,  but  i t  wi l l  not  

i ndi cat e whet her  t he val uat i on basi s used f or  t he bal ance sheet  

compor t s wi t h t he t er m " book val ue"  i n t he pr oposed buy- sel l  

agr eement .   Accor di ngl y,  t he mi ssi ng,  under l y i ng r ecor ds do not  

r emove t he necessi t y t o anal yze whet her  t he pr oposed buy- sel l  

agr eement  i s i ndef i ni t e or  mer el y ambi guous.  

I I I .   CONCLUSI ON 

¶156 I  concl ude t hat  t he par t i es had no bi ndi ng buy- sel l  

agr eement  i n r egar d t o val ui ng a shar ehol der ' s i nt er est  i n Eval d 

because t he pr oposed buy- sel l  agr eement  i s i r r et r i evabl y 

i ndef i ni t e i n t hat  i t  does not  def i ne an essent i al  t er m of  t he 

pr oposed agr eement ,  i . e. ,  on what  basi s Eval d' s asset s and 

l i abi l i t i es ar e t o be val ued i n cal cul at i ng book val ue.   

Accor di ngl y,  I  concl ude t hat  t he pr oposed buy- sel l  agr eement  i s 

unenf or ceabl e.   
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¶157 I  al so concl ude t hat  t he maj or i t y ' s t heor y t hat  t he 

pr oposed buy- sel l  agr eement  i s unenf or ceabl e due t o Hauser ' s 

f ai l ur e t o pr eser ve suf f i c i ent  cor por at e r ecor ds t o ver i f y 

Eval d' s Mar ch 31,  2001 bal ance sheet  r est s on t hr ee unspoken 

assumpt i ons,  wi t h whi ch I  am not  i n agr eement .   The f i r st  

assumpt i on i s t hat  t he pr oposed buy- sel l  agr eement  bet ween 

Ehl i nger  and Hauser  i nt ended Eval d' s Mar ch 31,  2001 bal ance 

sheet  t o be t he basi s f or  det er mi ni ng book val ue no mat t er  on 

what  basi s t hat  bal ance sheet ' s asset s and l i abi l i t i es wer e 

val ued.   The second assumpt i on i s t hat  Hauser  had an obl i gat i on 

t o mai nt ai n document s suf f i c i ent  t o ver i f y Eval d' s Mar ch 31,  

2001 bal ance sheet .   The t hi r d assumpt i on i s t hat  havi ng t he 

document s t hat  under l i e Eval d' s Mar ch 31,  2001 bal ance sheet  

wi l l  cur e any ambi gui t y or  i ndef i ni t eness i n t he pr oposed buy-

sel l  agr eement .   None of  t hose assumpt i ons i s war r ant ed.   

Accor di ngl y,  f or  t he r easons set  f or t h above,  I  r espect f ul l y 

concur .  
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¶158 DAVI D T.  PROSSER,  J.    (concurring in part, dissenting 

in part).  The maj or i t y opi ni on af f i r ms t he deci s i ons of  t he 

c i r cui t  cour t  and t he cour t  of  appeal s t hat  t he buyout  ( Buy-

Sel l )  agr eement ,  under  al l  t he f act s and ci r cumst ances,  i s 

unenf or ceabl e;  and i t  r emands t he case t o t he c i r cui t  cour t  f or  

appoi nt ment  of  a r ecei ver .   I  concur  i n t hese det er mi nat i ons.  

¶159 I  do not  agr ee,  however ,  t hat  t he c i r cui t  cour t  er r ed 

when i t  per mi t t ed Eval d Moul di ng,  I nc.  t o pay at t or ney f ees f or  

r epr esent at i on of  t he cor por at i on and i t s pr esi dent ,  chi ef  

execut i ve of f i cer ,  and t r easur er ,  Jon A.  Hauser ,  who al so i s a 

cor por at i on di r ect or .   I n my vi ew,  t he maj or i t y ' s deci s i on on 

t hi s i ssue over l ooks cr i t i cal  f act s and r esul t s i n a mi st aken 

i nt er pr et at i on of  t he i ndemni f i cat i on pr ovi s i ons of  t he 

Wi sconsi n cor por at i on st at ut es.   Because t he maj or i t y ' s deci s i on 

on i ndemni f i cat i on of  at t or ney f ees has r ami f i cat i ons wel l  

beyond t hi s case,  I  r espect f ul l y di ssent .  

I  

¶160 Dr .  Wi l l i am Ehl i nger  was a dent i st  who pr act i ced i n 

Wat er t own.   I n addi t i on t o hi s  dent al  pr act i ce,  Dr .  Ehl i nger  

i nvest ed i n a number  of  busi ness ent er pr i ses,  i ncl udi ng Eval d 

Moul di ng,  I nc.   Fr om 1981 unt i l  1985,  Dr .  Ehl i nger ,  Jon Hauser ,  

and a t hi r d shar ehol der ,  James Saf f or d,  each owned one- t hi r d 

i nt er est  i n Eval d.   I n 1985 Dr .  Ehl i nger  and Hauser  bought  out  

Saf f or d' s i nt er est .   I n 1989 Hauser  t ook over  r unni ng t he 

busi ness.   I n 1992 Dr .  Ehl i nger  and Hauser  ent er ed i nt o t he Buy-

Sel l  Agr eement  at  i ssue i n t hi s case.  



No.   2007AP477. dt p 

 

2 
 

¶161 The 1992 Buy- Sel l  Agr eement  i ncl uded t he f ol l owi ng 

pr ovi s i ons:  

 3.  Tr ansf er  upon Di sabi l i t y .   Upon a 
Shar ehol der  becomi ng t ot al l y di sabl ed as def i ned 
her eaf t er ,  f or  a per i od of  t went y- f our  ( 24)  
consecut i ve mont hs,  t he ot her  Shar ehol der  shal l  have 
t he f i r st  r i ght  t o pur chase al l  or  par t  of  t he st ock 
owned by t he di sabl ed Shar ehol der .   Any par t  of  t he 
st ock owned by t he di sabl ed Shar ehol der  not  i ni t i al l y  
pur chased by t he ot her  Shar ehol der  shal l  t hen be 
of f er ed t o t he Cor por at i on f or  pur chase.   Any par t  of  
t he st ock owned by t he di sabl ed Shar ehol der  not  
pur chased by t he Cor por at i on must  t hen be pur chased by 
t he ot her  Shar ehol der .   The di sabl ed Shar ehol der  or  
hi s l egal  r epr esent at i ve shal l  sel l  al l  of  t he st ock 
owned by t he di sabl ed Shar ehol der  at  t he Agr eed 
Pur chase Pr i ce as def i ned i n Sect i on 6 her eof  upon t he 
t er ms and condi t i ons set  f or t h her ei n.   I f  t her e i s no 
di sabi l i t y  buy- out  i nsur ance f or  a St ockhol der ,  
" t ot al l y di sabl ed"  as used her ei n shal l  be def i ned as 
bei ng unabl e t o per f or m al l  t he subst ant i al  and 
mat er i al  dut i es of  hi s empl oyment  wi t h Eval d Moul di ng 
Company,  I nc. ;  or  of  t he occupat i on or  pr of essi on he 
pr act i ced on t he dat e he became di sabl ed.  .  .  .  

 .  .  .  .   

 6.  Pur chase Pr i ce.  

 ( a)  For  t r ansf er s of  al l  of  a Shar ehol der ' s 
st ock at  hi s deat h,  or  upon hi s becomi ng di sabl ed,  t he 
pur chase pr i ce of  a Shar ehol der ' s shar es of  st ock 
shal l  be $350, 000. 00 or  Book Val ue whi chever  i s 
gr eat er ,  except  i f  t he Shar ehol der s have det er mi ned by 
unani mous r esol ut i on passed subsequent  t o t he dat e of  
t hi s agr eement  t hat  t he pur chase pr i ce shal l  be ot her  
t han $350, 000. 00,  t hen t he most  r ecent  such r esol ut i on 
shal l  det er mi ne t he pur chase pr i ce.   For  t r ansf er s of  
al l  of  a Shar ehol der ' s st ock on t hr eat  of  i nvol unt ar y 
t r ansf er ,  t he pur chase pr i ce of  a Shar ehol der ' s shar es 
of  st ock shal l  be t he book val ue of  sai d shar es as of  
t he end of  t he l ast  f i scal  year .  

 .  .  .  .   

 ( 3)  For  t r ansf er s on a Shar ehol der  bei ng 
di sabl ed f or  t went y- f our  ( 24)  consecut i ve mont hs,  
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except  f or  payment  f unded by di sabi l i t y  buy- out  
i nsur ance,  payment  shal l  be made 20% wi t hi n ni net y 
( 90)  days of  t he end of  t he t went y- f our  ( 24)  
consecut i ve mont hs of  di sabi l i t y,  and 80% wi t hi n s i xt y 
( 60)  mont hs af t er  sai d i ni t i al  payment .   The por t i on 
of  t he pur chase payment  not  pai d wi t hi n ni net y ( 90)  
days of  t he end of  t he t went y- f our  ( 24)  consecut i ve 
mont hs of  di sabi l i t y  shal l  bear  annual  i nt er est  equal  
t o t he pr i me r at e at  Bank One,  Wat er t own,  Wi sconsi n,  
or  at  i t s  successor  banki ng i nst i t ut i on,  and shal l  be 
adj ust ed at  t he end of  each annual  quar t er .   I nt er est  
shal l  be pai d at  t he end of  each annual  quar t er ,  and 
t her e shal l  be no pr epayment  penal t y.   For  t r ansf er s 
upon such t went y- f our  ( 24)  consecut i ve mont h 
di sabi l i t y  whi ch ar e f unded by di sabi l i t y  buy- out  
i nsur ance payment  shal l  be sought  f r om t he i nsur er  and 
pai d over  t o t he di sabl ed Shar ehol der ,  as soon as 
pr act i cabl e.  

 .  .  .  .   

 8.  Cl osi ng of  Tr ansact i ons.   The Cl osi ng of  any 
t r ansact i on her eunder  shal l  t ake pl ace at  t he 
pr i nci pal  of f i ce of  t he Cor por at i on on t he dat e agr eed 
upon by t he par t i es,  pr ovi ded however ,  t hat  unl ess 
ot her wi se agr eed:  

 .  .  .  .   

 ( b)  Di sabi l i t y  Tr ansf er s.   I n t he event  of  a 
t r ansf er  upon di sabi l i t y  as her ei nabove pr ovi ded,  such 
cl osi ng f or  payment s not  f unded by i nsur ance,  shal l  
t ake pl ace f or  t he f i r st  20% payment ,  at  10: 00 a. m.  on 
t he 90t h day af t er  t went y- f our  ( 24)  consecut i ve mont hs 
of  di sabi l i t y .   The r emai ni ng 80% shal l  be payabl e on 
a mont hl y basi s wi t h i nt er est  as set  f or t h i n 
par agr aph 6( b) ( 3)  above.  

( Emphasi s added. )  

¶162 I n May 1993 Dr .  Ehl i nger  was di agnosed wi t h 

Par ki nson' s di sease.   He t ook a l eave of  absence f r om hi s dent al  

pr act i ce t o seek medi cal  t r eat ment .   He was never  abl e t o r esume 

hi s pr act i ce but  di d engage i n ot her  busi ness act i v i t i es.  

¶163 I n December  2000 Dr .  Ehl i nger  asked Hauser  t o make an 

of f er  f or  hi s one- hal f  i nt er est  i n Eval d.   Maj or i t y op. ,  ¶11.   
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I n June 2001 Hauser  sent  a l et t er  t o Dr .  Ehl i nger  i nvoki ng t he 

di sabi l i t y  pr ovi s i on of  t he Buy- Sel l  Agr eement .   Maj or i t y op. ,  

¶12.   Hauser  cal cul at ed t he book val ue of  Dr .  Ehl i nger ' s shar es 

i n Eval d at  $431, 400.   I d.   Dr .  Ehl i nger  di d not  accept  t hi s 

pur chase of f er ,  whi ch was based on Eval d' s most  r ecent  f i scal  

year - end st at ement .   I d.  

¶164 Dr .  Ehl i nger  may have been annoyed at  t he manner  i n 

whi ch Hauser  made hi s pur chase of f er .   He cl ear l y was not  

sat i sf i ed wi t h t he s i ze of  t he of f er .   He subsequent l y cal l ed a 

meet i ng of  t he shar ehol der s and di r ect or s f or  Apr i l  22,  2002.   

Dr .  Ehl i nger  made a mot i on at  t hat  meet i ng t hat  Eval d' s books be 

audi t ed but  i t  was not  adopt ed.   The shar ehol der s f ai l ed t o 

el ect  di r ect or s.  I d. ,  ¶13.   Hauser ' s subsequent  ef f or t  t o c l ose 

on hi s ear l i er  pur chase of f er  al so f ai l ed when Dr .  Ehl i nger  

r ef used t o cash Hauser ' s 20 per cent  check.  

¶165 On Apr i l  30,  2003,  Dr .  Ehl i nger  f i l ed sui t  agai nst  

Hauser  and Eval d Moul di ng.   The sui t  asked t he cour t  t o ( 1)  

di ssol ve t he cor por at i on and appoi nt  a r ecei ver ,  as pr ovi ded i n 

Wi s.  St at .  §§ 180. 1431 and 180. 1432;  ( 2)  obt ai n an account i ng of  

a separ at e di ssol ved par t ner shi p and l i qui dat e and di st r i but e 

i t s asset s;  ( 3)  decl ar e t he r espect i ve r i ght s of  t he par t i es 

under  t he 1992 Buy- Sel l  Agr eement ;  and ( 4)  i ssue a pr el i mi nar y 

i nj unct i on agai nst  Hauser  t o r est r ai n hi m f r om i mpl ement i ng 

r edempt i on of  Dr .  Ehl i nger ' s st ock or  exer ci s i ng a pr oxy vot e of  

Dr .  Ehl i nger ' s shar es.  

¶166 I n hi s sui t ,  Dr .  Ehl i nger  descr i bed Hauser  as " t he 

Pr esi dent ,  Tr easur er  and Chi ef  Execut i ve Of f i cer  of  Eval d 
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Moul di ng,  I nc. "   Dr .  Ehl i nger  al l eged t hat  he sought  di ssol ut i on 

of  Eval d,  i n par t ,  " because of  t he act i ons of  def endant  Hauser . "   

He compl ai ned about  t he amount  of  compensat i on and bonuses pai d 

t o Hauser ;  t he empl oyment  and compensat i on of  Hauser ' s 

r el at i ves;  t he amount  and nat ur e of  expenses pai d t o Hauser  and 

hi s r el at i ves;  Hauser ' s r ef usal  t o consi der  Ehl i nger ' s r el at i ves 

f or  empl oyment  by Eval d;  and " t he nonpayment  of  di v i dends. "  

¶167 The sui t  al l eged:  " On Mar ch 26,  2002,  t he pl ai nt i f f  

ser ved not i ce of  an annual  meet i ng of  t he shar ehol der s and 

di r ect or s of  Eval d t o addr ess t he mat t er s t hat  wer e i n di sput e 

r egar di ng t he oper at i on of  Eval d. "   ( Emphasi s added. )   At  t he 

Apr i l  22 meet i ng,  Dr .  Ehl i nger  made numer ous mot i ons.   These 

mot i ons wer e r ecount ed i n t he compl ai nt .   The compl ai nt  al l eged 

t hat  t he " def endant  r ef used"  t o appr ove Dr .  Ehl i nger ' s mot i ons.   

The compl ai nt  di st i ngui shed act i ons not  appr oved by " t he 

shar ehol der s"  f r om mot i ons not  appr oved by t he " def endant . "  

¶168 The compl ai nt  s t at ed:  " t he di r ect or s of  Eval d ar e 

deadl ocked i n t he management  of  i t s  cor por at e af f ai r s. "   

( Emphasi s added. )  

¶169 The compl ai nt  t wi ce asser t ed t hat  f i nanci al  st at ement s 

of  t he cor por at i on wer e " pr epar ed by t he def endant  [ Hauser ] . "  

¶170 Par agr aph 33 st at ed:  

 The def endant  has assumed t ot al  cont r ol  of  Eval d 
and has f or  over  7 year s oper at ed Eval d i n a manner  
t hat  benef i t s pr i mar i l y and di spr opor t i onat el y t he 
def endant  and t he member s of  hi s f ami l y.   The 
def endant  i s t hus act i ng and wi l l  act  i n a manner  t hat  
i s  oppr essi ve t o t he pl ai nt i f f ,  whi ch const i t ut es 
gr ounds f or  t he j udi c i al  di ssol ut i on of  t he 
cor por at i on at  t he r equest  of  t he pl ai nt i f f  under  
Sect i on 180. 1430( 2) ( b)  of  t he Wi sconsi n St at ut es.  
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¶171 I n sum,  al t hough Hauser  was undoubt edl y a shar ehol der ,  

he i s r epeat edl y  r ef er r ed t o i n t he compl ai nt  i n hi s capaci t y as 

an of f i cer  or  di r ect or .  

¶172 I n t he compl ai nt ,  Dr .  Ehl i nger  al so named Eval d 

Moul di ng as a def endant .   The sui t  al l eged t hat  " Eval d i s named 

as a def endant  because pl ai nt i f f  seeks j udi c i al  di ssol ut i on of  

Eval d because of  i mpasse and because of  t he act i ons of  def endant  

Hauser . "   Compl ai nt ,  ¶3 ( emphasi s added) .   Dr .  Ehl i nger  asked 

t hat  a r ecei ver  be appoi nt ed by t he cour t .   He asked t hat  t he 

r ecei ver ,  i n t ur n,  " make an account i ng"  of  t he cor por at i on and 

" di spose of  i t s  busi ness. "   The compl ai nt  was si gned by At t or ney 

Ral ph J.  Ehl i nger .  

¶173 The cr i t i cal  i ssue i n t hi s di ssent  i s whet her  t he 

c i r cui t  cour t  er r ed when i t  per mi t t ed t he cor por at i on t o pay 

at t or ney f ees t o r epr esent  t he cor por at i on' s r i ght s and 

i nt er est s i n l i t i gat i on t o di ssol ve t he cor por at i on,  and 

at t or ney f ees t o r epr esent  i t s  of f i cer / di r ect or  Jon Hauser ,  

whose conduct  i s al l eged t o pr ovi de t he gr ounds f or  di ssol ut i on.   

I n shor t ,  di d t he c i r cui t  cour t  er r  i n al l owi ng at t or ney f ees 

af t er  t hor oughl y consi der i ng t he f act s above? 

I I  

¶174 I n t he 1980s,  a nat i onal  " di r ect or  and of f i cer  

l i abi l i t y  cr i s i s"  l ed t o enact ment  of  l egi s l at i on t o " gi ve added 

pr ot ect i on t o cor por at e of f i c i al s who act  wi t hi n t he scope of  

t hei r  cor por at e dut i es. "   Paul  Mi l akovi ch,  A Compr ehensi ve 

Appr oach:  Di r ect or  and Of f i cer  I ndemni f i cat i on i n Wi sconsi n,  71 

Mar q.  L.  Rev.  407,  407 ( 1988) .   Wi sconsi n passed l egi s l at i on t o 
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addr ess t hi s " cr i s i s"  i n 1987.   1987 Wi s.  Act  13.   The new 

l egi s l at i on cr eat ed Wi s.  St at .  § 180. 044 ( 1987- 88) .   1989 Wi s.  

Act  303 r enumber ed § 180. 044 t o § 180. 0851 and made 

i nsi gni f i cant  modi f i cat i ons.   Sect i on 180. 0851 now r eads:  

 Mandat or y i ndemni f i cat i on.   ( 1)  A cor por at i on 
shal l  i ndemni f y a di r ect or  or  of f i cer ,  t o t he ext ent  
t hat  he or  she has been successf ul  on t he mer i t s or  
ot her wi se i n t he def ense of  a pr oceedi ng,  f or  al l  
r easonabl e expenses i ncur r ed i n t he pr oceedi ng i f  t he 
di r ect or  or  of f i cer  was a par t y  because he or  she i s a 
di r ect or  or  of f i cer  of  t he cor por at i on.  

 ( 2) ( a)  I n cases not  i ncl uded under  sub.  ( 1) ,  a 
cor por at i on shal l  i ndemni f y a di r ect or  or  of f i cer  
agai nst  l i abi l i t y  i ncur r ed by t he di r ect or  or  of f i cer  
i n a pr oceedi ng t o whi ch t he di r ect or  or  of f i cer  was a 
par t y because he or  she i s a di r ect or  or  of f i cer  of  
t he cor por at i on,  unl ess l i abi l i t y  was i ncur r ed because 
t he di r ect or  or  of f i cer  br eached or  f ai l ed t o per f or m 
a dut y t hat  he or  she owes t o t he cor por at i on and t he 
br each or  f ai l ur e t o per f or m const i t ut es any of  t he 
f ol l owi ng:  

  1.  A wi l l f ul  f ai l ur e t o deal  f ai r l y  wi t h 
t he cor por at i on or  i t s shar ehol der s i n connect i on wi t h 
a mat t er  i n whi ch t he di r ect or  or  of f i cer  has a 
mat er i al  conf l i c t  of  i nt er est .  

  2.  A v i ol at i on of  t he cr i mi nal  l aw,  unl ess 
t he di r ect or  or  of f i cer  had r easonabl e cause t o 
bel i eve t hat  hi s or  her  conduct  was l awf ul  or  no 
r easonabl e cause t o bel i eve t hat  hi s or  her  conduct  
was unl awf ul .  

  3.  A t r ansact i on f r om whi ch t he di r ect or  
or  of f i cer  der i ved an i mpr oper  per sonal  pr of i t .  

  4.  Wi l l f ul  mi sconduct .  

 ( b)  Det er mi nat i on of  whet her  i ndemni f i cat i on i s 
r equi r ed under  t hi s subsect i on shal l  be made under  s.  
180. 0855.  

 ( c)  The t er mi nat i on of  a pr oceedi ng by j udgment ,  
or der ,  set t l ement  or  convi ct i on,  or  upon a pl ea of  no 
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cont est  or  an equi val ent  pl ea,  does not ,  by i t sel f ,  
cr eat e a pr esumpt i on t hat  i ndemni f i cat i on of  t he 
di r ect or  or  of f i cer  i s not  r equi r ed under  t hi s  
subsect i on.  

 ( 3)  A di r ect or  or  of f i cer  who seeks 
i ndemni f i cat i on under  t hi s sect i on shal l  make a 
wr i t t en r equest  t o t he cor por at i on.  

 ( 4) ( a)  I ndemni f i cat i on under  t hi s sect i on i s 
not  r equi r ed t o t he ext ent  l i mi t ed by t he ar t i c l es of  
i ncor por at i on under  s.  180. 0852.  

 ( b)  I ndemni f i cat i on under  t hi s sect i on i s not  
r equi r ed i f  t he di r ect or  or  of f i cer  has pr evi ousl y 
r ecei ved i ndemni f i cat i on or  al l owance of  expenses f r om 
any per son,  i ncl udi ng t he cor por at i on,  i n connect i on 
wi t h t he same pr oceedi ng.  

Wi s.  St at .  § 180. 0851 ( emphasi s added) .  

¶175 I n hi s Comment ,  Paul  Mi l akovi ch made t he f ol l owi ng 

obser vat i ons:  

Wi sconsi n has r ecent l y j oi ned numer ous ot her  st at es i n 
passi ng pr ot ect i ve st at ut es .  .  .  .   Wi t h t he adopt i on 
of  t hese st at ut es,  di r ect or s and of f i cer s of  Wi sconsi n 
cor por at i ons can make deci s i ons wi t hout  t he 
unr easonabl e t hr eat  of  out r ageous l i t i gat i on expenses 
or  per sonal  l i abi l i t y .  

 .  .  .  .   

 I n codi f y i ng i t s i ndemni f i cat i on pr ovi s i ons f or  
di r ect or s and of f i cer s,  t he Wi sconsi n l egi s l at ur e t ook 
a r at her  uni que appr oach.   Whi l e most  st at es have 
adopt ed mandat or y i ndemni f i cat i on pr ovi s i ons i n 
l i mi t ed s i t uat i ons and per mi ssi ve i ndemni f i cat i on i n 
al l  ot her s,  Wi sconsi n has combi ned bot h appr oaches 
i nt o a s i ngl e mandat or y i ndemni f i cat i on sect i on.   
Wi sconsi n cont i nues t o r equi r e a cor por at i on t o 
i ndemni f y i t s di r ect or s and of f i cer s t o t he ext ent  
t hey wer e successf ul  on t he mer i t s i n t he def ense of  a 
pr oceedi ng.   However ,  t he di f f er ence under  t he 1987 
l egi s l at i on can be seen i n c i r cumst ances whi ch do not  
f al l  wi t hi n t hi s " success on t he mer i t "  l anguage.   
Sect i on 180. 044( 2)  of  t he Wi sconsi n St at ut es now 
pr ovi des t hat  a cor por at i on shal l  i ndemni f y a di r ect or  
or  of f i cer  agai nst  l i abi l i t y  unl ess i t  i s  det er mi ned 
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t hat  t he di r ect or  or  of f i cer  br eached or  f ai l ed t o 
per f or m a dut y he or  she owed t o t he cor por at i on and 
t he br each or  f ai l ur e t o per f or m const i t ut es:  

 ( a)  A wi l f ul  f ai l ur e t o deal  f ai r l y  wi t h t he 
cor por at i on or  i t s shar ehol der s i n connect i on wi t h a 
mat t er  i n whi ch t he di r ect or  or  of f i cer  has a mat er i al  
conf l i c t  of  i nt er est ;  

 ( b)  A v i ol at i on of  cr i mi nal  l aw,  unl ess t he 
di r ect or  or  of f i cer  has r easonabl e cause t o bel i eve 
hi s or  her  conduct  was l awf ul  or  no r easonabl e cause 
t o bel i eve hi s or  her  conduct  was unl awf ul ;  

 ( c)  A t r ansact i on f r om whi ch t he di r ect or  or  
of f i cer  der i ved an i mpr oper  per sonal  pr of i t ;  or  

 ( d)  Wi l f ul  mi sconduct .  

I f  any of  t hese cr i t er i a occur ,  t he di r ect or  or  
of f i cer  cannot  be i ndemni f i ed under  Wi sconsi n l aw.   
Li ke t he st at ut e deal i ng wi t h t he l i mi t at i on of  a 
di r ect or ' s l i abi l i t y ,  t hi s pr ovi s i on appl i es t o al l  
Wi sconsi n cor por at i ons unl ess t he cor por at i on pr ovi des 
ot her wi se.  

Mi l akovi ch,  supr a,  at  428- 29 ( f oot not es omi t t ed) .  

 The ar ea of  di r ect or  and of f i cer  i ndemni f i cat i on 
i s one i n whi ch t he Wi sconsi n l egi s l at ur e has adopt ed 
a vast l y di f f er ent  appr oach t han t hat  adopt ed by ot her  
st at es.   Most  s t at es r equi r e i ndemni f i cat i on t o t he 
ext ent  a di r ect or  or  of f i cer  i s successf ul  on t he 
mer i t s of  hi s  or  her  act i ons and t hey per mi t  
i ndemni f i cat i on i n most  ot her  c i r cumst ances.   
Wi sconsi n,  on t he ot her  hand,  r equi r es i ndemni f i cat i on 
i n i nst ances when t he of f i cer  or  di r ect or  i s 
successf ul  on t he mer i t s and i n s i t uat i ons i n whi ch 
t he cor por at e of f i c i al  i s  not  successf ul  on t he 
mer i t s,  as l ong as t he i ndi v i dual ' s conduct  does not  
f al l  wi t hi n t he st at ut or y excl usi ons.   Thi s 
i ndemni f i cat i on pr ovi s i on i s uni que i n t hat  i t  
pr ovi des a di r ect or  or  of f i cer  t he assur ance t hat  
i ndemni f i cat i on wi l l  be avai l abl e,  unl ess t he 
cor por at i on l i mi t s t hi s r i ght  i n i t s ar t i c l es of  
i ncor por at i on.  

I d.  at  436 ( f oot not es omi t t ed) .  
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¶176 These 1988 obser vat i ons ar e echoed i n t he Wi sconsi n 

Pr act i ce Ser i es by Jay E.  Gr eni g and Nat han Fi shbach.   They 

wr i t e:  

 The " mandat or y"  i ndemni f i cat i on r i ght s ar e 
st r ai ght f or war d and consi st ent  wi t h common past  
pr act i ces.   They ar e not  mandat or y,  however ,  s i nce any 
cor por at i on may l i mi t  t hem i n i t s ar t i c l es of  
i ncor por at i on.   Under  t hese pr ovi s i ons,  an of f i cer  or  
di r ect or  i s ent i t l ed t o i ndemni f i cat i on f or  expenses 
( i ncl udi ng r easonabl e at t or ney f ees)  i f  t hey 
successf ul l y def end i n a pr oceedi ng i n whi ch t hey ar e 
a par t y because t hey ar e such of f i cer  or  di r ect or .   
Even i f  t he of f i cer  or  di r ect or  i s unsuccessf ul  i n i t s 
def ense of  a pr oceedi ng,  i t  i s  ent i t l ed t o 
i ndemni f i cat i on by t he cor por at i on f or  al l  l i abi l i t y ,  
i ncl udi ng expenses,  unl ess t he l i abi l i t y  r esul t ed f r om 
cr i mi nal i t y,  wi l l f ul  mi sconduct ,  conf l i c t  of  i nt er est ,  
or  i mpr oper  per sonal  pr of i t  by t he di r ect or .  

2 Gr eni g & Fi shbach,  Wi sconsi n Pr act i ce Ser i es:  Met hods of  

Pr act i ce § 52. 71 ( 4t h ed.  2004) . 1 

I I I  

¶177 We must  exami ne t he t ext  of  Wi s.  St at .  § 180. 0851,  

consi der i ng t hi s hi st or i cal  and anal yt i cal  backgr ound.   

Subsect i on ( 1)  r eads as f ol l ows:  

Mandat or y i ndemni f i cat i on.   ( 1)  A cor por at i on 
shal l  i ndemni f y a di r ect or  or  of f i cer ,  t o t he ext ent  
t hat  he or  she has been successf ul  on t he mer i t s or  
ot her wi se i n t he def ense of  a pr oceedi ng,  f or  al l  
r easonabl e expenses i ncur r ed i n t he pr oceedi ng i f  t he 
di r ect or  or  of f i cer  was a par t y  because he or  she i s a 
di r ect or  or  of f i cer  of  t he cor por at i on.  

Wi s.  St at .  § 180. 0851( 1)  ( emphasi s added) .  

                                                 
1 Dr .  Ehl i nger  does not  poi nt  t o any l i mi t at i on on 

i ndemni f i cat i on i n Eval d Moul di ng' s ar t i c l es of  i ncor por at i on i n 
t hi s case.  
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¶178 Thi s subsect i on pr esent s sever al  obvi ous quest i ons i n 

l i ght  of  Jon Hauser ' s st at us as a di r ect or  and of f i cer ,  as wel l  

as a shar ehol der .   What  does t he phr ase " i f  t he di r ect or  or  

of f i cer  was a par t y because he or  she i s a di r ect or  or  of f i cer  

of  t he cor por at i on"  mean?  Does i t  mean t hat  i f  t he " di r ect or  or  

of f i cer "  al so i s a s i gni f i cant  shar ehol der ,  t he di r ect or  or  

of f i cer  l oses hi s r i ght  t o mandat or y i ndemni f i cat i on?  Does i t  

mean t hat  i f  a di r ect or  or  of f i cer  i s sued par t l y i n hi s  

capaci t y as a di r ect or  or  of f i cer  and par t l y i n hi s capaci t y as 

a shar ehol der ,  t he di r ect or  or  of f i cer  l oses hi s r i ght  t o 

mandat or y i ndemni f i cat i on? 

¶179 I n my vi ew,  a di r ect or  or  of f i cer  has a r i ght  t o 

i ndemni f i cat i on " t o t he ext ent  t hat  he or  she has been 

successf ul  on t he mer i t s or  ot her wi se i n t he def ense of  a 

pr oceedi ng .  .  .  i f  t he di r ect or  or  of f i cer  was a par t y because 

he or  she i s a di r ect or  or  of f i cer  of  t he cor por at i on. "   Wi s.  

St at .  § 180. 0851( 1) .    

¶180 The l engt hy r endi t i on of  t he f act s i n t hi s  di ssent  

est abl i shes beyond di sput e t hat  Hauser  was sued i n l ar ge par t  

because of  hi s act i ons as a di r ect or  or  of f i cer .   For  i nst ance,  

i n Par agr aph 33 of  t he Compl ai nt ,  quot ed i n ¶170 above,  Hauser  

i s accused of  act i ng i n a " manner  t hat  i s  oppr essi ve t o t he 

pl ai nt i f f ,  whi ch const i t ut es gr ounds f or  t he j udi c i al  

di ssol ut i on of  t he cor por at i on .  .  .  under  Sect i on 

180. 1430( 2) ( b) . "   Sect i on 180. 1430( 2) ( b)  pr ovi des t hat  t he 

c i r cui t  cour t  may di ssol ve a cor por at i on i f  a shar ehol der  [ e. g. ,  

Dr .  Ehl i nger ]  est abl i shes " ( b)  [ t ] hat  t he di r ect or s or  t hose i n 
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cont r ol  of  t he cor por at i on [ e. g. ,  Hauser ]  have act ed,  ar e act i ng 

or  wi l l  act  i n a manner  t hat  i s  i l l egal ,  oppr essi ve or  

f r audul ent . "   Wi s.  St at .  § 180. 1430( 2) ( b)  ( emphasi s added) .  

¶181 Par agr aph 33 of  t he compl ai nt  i s  onl y par t  of  t he 

evi dence t hat  Hauser  was sued i n hi s capaci t y as a di r ect or  or  

of f i cer .   Dr .  Ehl i nger  al l eged t hat  Hauser  pr epar ed t he 

f i nanci al  st at ement s,  and Hauser  was f or ced t o def end t hem.   Dr .  

Ehl i nger  al l eged t hat  Hauser  r ef used t o consi der  Dr .  Ehl i nger ' s 

r el at i ves f or  empl oyment .   I n my vi ew,  any i nt er pr et at i on of  t he 

st at ut e t hat  di squal i f i es a di r ect or  or  of f i cer  f r om mandat or y  

i ndemni f i cat i on i f  t he di r ect or  or  of f i cer  i s not  sued 

excl usi vel y as a di r ect or  or  of f i cer ,  i s  dead wr ong.  

¶182 A second quest i on i n i nt er pr et i ng Wi s.  St at .  

§ 180. 0851( 1)  concer ns t he phr ase " t o t he ext ent  t hat  

he .  .  .  has been successf ul  on t he mer i t s or  ot her wi se i n t he 

def ense. "   By i t s t er ms,  t hi s phr ase cannot  mean t hat  t he 

di r ect or  or  of f i cer  must  pr evai l  on t he bot t om l i ne or  i n ever y 

r espect .  

¶183 One of  t he cr i t i cal  i ssues i n t he l i t i gat i on was 

whet her  Dr .  Ehl i nger  was di sabl ed,  t her eby gi v i ng Hauser  t he 

r i ght  t o i nvoke t he di sabi l i t y  pr ovi s i on of  t he Buy- Sel l  

Agr eement .   Dr .  Ehl i nger  al l eged i n hi s compl ai nt  t hat  he " i s 

not  t ot al l y di sabl ed and has not  i n t he past  been t ot al l y 

di sabl ed f or  pur poses of  t he 1992 Buy- Sel l  Agr eement . "   See,  

compl ai nt  at  ¶48.   The ci r cui t  cour t  f ound,  however ,  t hat  Dr .  

Ehl i nger  was " t ot al l y di sabl ed"  wi t hi n t he meani ng of  t he 

agr eement .   See maj or i t y op. ,  ¶23.   Thi s det er mi nat i on was made 
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af t er  a " f i ve- day bench t r i al . "   I d.   Af t er  t hi s f i ndi ng,  t he 

cour t  moved on t o a det er mi nat i on of  " book val ue. "   I n addi t i on,  

many of  Dr .  Ehl i nger ' s al l egat i ons agai nst  Hauser  wer e never  

f ound as f act s by t he c i r cui t  cour t .   The ci r cui t  cour t  di d not  

f i nd t hat  Hauser  made " i mpr oper  per sonal  pr of i t "  or  t hat  hi s 

act i on was " i l l egal ,  oppr essi ve or  f r audul ent . "   Mor eover ,  even 

t hough t he cor por at i on i s on t r ack t o be di ssol ved,  i t  i s  not  

yet  cer t ai n t hat  Dr .  Ehl i nger ' s f i nal  shar e of  t he asset s wi l l  

exceed Hauser ' s of f er  of  $431, 400.   As a r esul t ,  i t  cannot  be 

sai d t hat  Hauser  was not  successf ul  t o any ext ent  i n t he t r i al .  

¶184 I f  Hauser  was sued because he was a di r ect or  or  

of f i cer  of  t he cor por at i on and i f  he was successf ul  " on t he 

mer i t s or  ot her wi se"  t o some ext ent  i n t he def ense of  t he 

pr oceedi ng,  he i s ent i t l ed t o " r easonabl e expenses"  as a mat t er  

of  l aw.   He i s  ent i t l ed t o r easonabl e expenses " t o t he ext ent "  

he was successf ul ,  under  Wi s.  St at .  § 180. 0851( 1) .  

¶185 Di r ect or / of f i cer  i ndemni f i cat i on i s not  a mat t er  of  

di scr et i on under  subsect i on ( 1) .   When cer t ai n f act s ar e 

pr esent ,  a di r ect or  or  of f i cer  has a r i ght  t o i ndemni f i cat i on.   

The ci r cui t  cour t  must  be gi ven l at i t ude t o det er mi ne t he 

" ext ent "  of  success and t he r easonabl eness of  expenses,  but  i t  

cannot  deny r easonabl e expenses al t oget her .   The maj or i t y makes 

a pr of ound l egal  er r or  i f  i t  di squal i f i es Hauser  because he was 

not  sued excl usi vel y as a di r ect or  or  of f i cer  or  because he di d 

not  pr evai l  compl et el y i n t he c i r cui t  cour t .  

¶186 The maj or i t y at t empt s t o avoi d c l ear  answer s t o t he 

i ssues sur r oundi ng § 180. 0851( 1)  by asser t i ng t hat  Hauser  f ai l ed 
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t o compl y wi t h t he " f or mal i t i es"  of  appl y i ng f or  i ndemni f i cat i on 

under  § 180. 0851( 1)  by maki ng a wr i t t en r equest  t o t he 

cor por at i on,  per  § 180. 0851( 3) .   Maj or i t y op. ,  ¶¶97- 98.  

¶187 The maj or i t y ser i ousl y suggest s t hat  Jon Hauser  i s 

di squal i f i ed f r om r ecei v i ng t he mandat ed i ndemni f i cat i on under  

subsect i on ( 1)  because he f ai l ed t o s i t  down and wr i t e a l et t er  

t o Eval d' s pr esi dent ,  Jon Hauser ,  or  Eval d' s t r easur er ,  Jon 

Hauser ,  r equest i ng payment  of  at t or ney f ees.   Thi s 

di squal i f i cat i on assumes t hat  t her e i s no document  t hat  Hauser  

coul d pr oduce t hat  woul d qual i f y as " a wr i t t en r equest "  and t hat  

he coul d not  make such a wr i t t en r equest  now.   The maj or i t y does 

not  come t o gr i ps wi t h t he meani ng of  Wi s.  St at .  

§ 180. 0851( 4) ( b) .  

¶188 The maj or i t y t hen moves t o Wi s.  St at .  § 180. 0851( 2) ,  

whi ch al so r equi r es i ndemni f i cat i on unl ess t he di r ect or  or  

of f i cer  " br eached or  f ai l ed t o per f or m a dut y"  owed t o t he 

cor por at i on but  al so r equi r es t he di r ect or  or  of f i cer  t o f ol l ow 

one of  t he " means"  set  out  i n Wi s.  St at .  § 180. 0855 t o secur e 

i ndemni f i cat i on.  

¶189 Wi sconsi n St at .  § 180. 0851( 2)  pr ovi des:  

 ( 2) ( a)  I n cases not  i ncl uded under  sub.  ( 1) ,  a 
cor por at i on shal l  i ndemni f y a di r ect or  or  of f i cer  
agai nst  l i abi l i t y  i ncur r ed by t he di r ect or  or  of f i cer  
i n a pr oceedi ng t o whi ch t he di r ect or  or  of f i cer  was a 
par t y because he or  she i s a di r ect or  or  of f i cer  of  
t he cor por at i on,  unl ess l i abi l i t y  was i ncur r ed because 
t he di r ect or  or  of f i cer  br eached or  f ai l ed t o per f or m 
a dut y t hat  he or  she owes t o t he cor por at i on and t he 
br each or  f ai l ur e t o per f or m const i t ut es any of  t he 
f ol l owi ng:  

  1.  A wi l l f ul  f ai l ur e t o deal  f ai r l y  wi t h 
t he cor por at i on or  i t s shar ehol der s i n connect i on wi t h 
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a mat t er  i n whi ch t he di r ect or  or  of f i cer  has a 
mat er i al  conf l i c t  of  i nt er est .  

  2.  A v i ol at i on of  t he cr i mi nal  l aw,  unl ess 
t he di r ect or  or  of f i cer  had r easonabl e cause t o 
bel i eve t hat  hi s or  her  conduct  was l awf ul  or  no 
r easonabl e cause t o bel i eve t hat  hi s or  her  conduct  
was unl awf ul .  

  3.  A t r ansact i on f r om whi ch t he di r ect or  
or  of f i cer  der i ved an i mpr oper  per sonal  pr of i t .  

  4.  Wi l l f ul  mi sconduct .  

 ( b)  Det er mi nat i on of  whet her  i ndemni f i cat i on i s 
r equi r ed under  t hi s subsect i on shal l  be made under  s.  
180. 0855.  

 ( c)  The t er mi nat i on of  a pr oceedi ng by j udgment ,  
or der ,  set t l ement  or  convi ct i on,  or  upon a pl ea of  no 
cont est  or  an equi val ent  pl ea,  does not ,  by i t sel f ,  
cr eat e a pr esumpt i on t hat  i ndemni f i cat i on of  t he 
di r ect or  or  of f i cer  i s not  r equi r ed under  t hi s  
subsect i on.  

 ( 3)   A di r ect or  or  of f i cer  who seeks 
i ndemni f i cat i on under  t hi s sect i on shal l  make a 
wr i t t en r equest  t o t he cor por at i on.  

 ( 4) ( a)  I ndemni f i cat i on under  t hi s sect i on i s 
not  r equi r ed t o t he ext ent  l i mi t ed by t he ar t i c l es of  
i ncor por at i on under  s.  180. 0852.  

 ( b)   I ndemni f i cat i on under  t hi s sect i on i s 
not  r equi r ed i f  t he di r ect or  or  of f i cer  has pr ev i ousl y 
r ecei ved i ndemni f i cat i on or  al l owance of  expenses f r om 
any per son,  i ncl udi ng t he cor por at i on,  i n connect i on 
wi t h t he same pr oceedi ng.   ( Emphasi s added. )  

¶190 The maj or i t y does not  deny at t or ney f ees because t he 

ci r cui t  cour t  made a det er mi nat i on t hat  Hauser  " br eached or  

f ai l ed t o per f or m a dut y t hat  he"  owed t o t he cor por at i on " and 

t he br each or  f ai l ur e"  const i t ut ed one of  t he f our  di squal i f y i ng 

act i ons set  out  i n subsect i on ( 2) ( a) 1.  t hr ough 4.   Rat her ,  t he 

maj or i t y concl udes t hat  Hauser  may have been el i gi bl e f or  
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at t or ney f ees under  Wi s.  St at .  § 180. 0851( 2)  but  he f ai l ed t o 

seek t hem i n a pr oper  manner  under  Wi s.  St at .  § 180. 0855( 5)  ( " By 

a cour t  under  s.  180. 0854. " ) .   Maj or i t y op. ,  ¶¶97,  103,  119.    

¶191 Ther e ar e t wo pr obl ems wi t h t hi s l egal  concl usi on.   

Fi r st ,  t her e i s no t i me l i mi t  f or  an appl i cat i on f or  

i ndemni f i cat i on.   A di r ect or  or  of f i cer  who i s a par t y t o a 

pr oceedi ng may appl y f or  i ndemni f i cat i on t o t he cour t  conduct i ng 

t he pr oceedi ng or  t o anot her  cour t  of  compet ent  j ur i sdi ct i on.   

Wi s.  St at .  § 180. 0854( 1) .   The st at ut e does not  pr escr i be a 

t i me.   I n my vi ew,  i t  i s  not  t oo l at e t o appl y now.   See Wi s.  

St at .  § 180. 0851( 4) ( b) .   Suppor t  f or  t hi s i nt er pr et at i on i s 

f ound i n Wi s.  St at .  § 180. 0851( 2) ( c) :  " The t er mi nat i on of  a 

pr oceedi ng by j udgment  [ or ]  or der  .  .  .  does not ,  by i t sel f ,  

cr eat e a pr esumpt i on t hat  i ndemni f i cat i on of  t he di r ect or  or  

of f i cer  i s not  r equi r ed under  t hi s subsect i on. "   Wi s.  St at .  

§ 180. 0851( 2) ( c)  ( emphasi s added) .   I f  not hi ng el se,  Hauser  

appl i ed t o t he cour t  of  appeal s when he f i l ed hi s br i ef  i n t he 

cr oss- appeal .  

¶192 Second,  as t he maj or i t y not es,  " [ o] n f our  occasi ons,  

[ Dr . ]  Ehl i nger  asked t he ci r cui t  cour t  t o enj oi n Hauser  f r om 

payi ng f or  t he l i t i gat i on wi t h cor por at e f unds. "   Maj or i t y op. ,  

¶92.   On f our  occasi ons,  t he cour t  deni ed t he mot i ons.   The 

cour t  of  appeal s t her eaf t er  af f i r med t he ci r cui t  cour t .   The 

maj or i t y sei zes on anot her  t echni cal i t y——t hat  Hauser  di d not  

i ni t i at e an appl i cat i on t o t he c i r cui t  cour t  f or  appr oval  of  

at t or ney f ees——t o avoi d det er mi ni ng t he i ssue on t he mer i t s.   

Nonet hel ess,  f our  t i mes t he i ssue was bef or e t he c i r cui t  cour t .   
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Four  t i mes t he c i r cui t  cour t  knew t hat  t he cour t  was r equi r ed t o 

or der  i ndemni f i cat i on i f  i t  det er mi ned t hat  di r ect or  Hauser  or  

of f i cer  Hauser  was ent i t l ed t o i ndemni f i cat i on under  

§ 180. 0851( 1)  or  ( 2) ,  or  i f  di r ect or  Hauser  or  of f i cer  Hauser  

was " f ai r l y  and r easonabl y ent i t l ed t o i ndemni f i cat i on i n v i ew 

of  al l  t he r el evant  c i r cumst ances,  r egar dl ess of  whet her  

i ndemni f i cat i on i s r equi r ed under  s.  180. 0851( 2) . "   Wi s.  St at .  

§ 180. 0854( 2) ( b) .   The cour t  made f our  deci s i ons.   I t  i s  

v i r t ual l y i mpossi bl e now f or  an appel l at e cour t  t o concl ude t hat  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on on ei t her  

t he f act s or  t he l aw under  subsect i on ( 2) .  

¶193 Unl ess t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on,  t he amount  of  an at t or ney f ee awar d t ypi cal l y i s 

l ef t  t o t he di scr et i on of  t he c i r cui t  cour t .   St uar t  v.  

Wei sf l og' s Showr oom,  2008 WI  22,  ¶14,  308 Wi s.  2d 103,  746 

N. W. 2d 762.   Appel l at e r evi ew of  an awar d of  at t or ney f ees i s 

l i mi t ed t o whet her  t he t r i al  cour t  pr oper l y exer ci sed i t s 

di scr et i on.   Benkoski  v.  Fl ood,  2001 WI  App 84,  ¶10,  242 

Wi s.  2d 652,  626 N. W. 2d 851 ( c i t i ng Hughes v.  Chr ysl er  Mot or s 

Cor p. ,  197 Wi s.  2d 973,  987,  542 N. W. 2d 148 ( 1996) ) .   " Whi l e t he 

basi s f or  an exer ci se of  di scr et i on shoul d be set  f or t h i n t he 

r ecor d,  i t  wi l l  be uphel d i f  t he appel l at e cour t  can f i nd f act s 

of  r ecor d whi ch woul d suppor t  t he c i r cui t  cour t ' s  deci s i on. "   

Pepl i nski  v.  Fobe' s Roof i ng,  I nc. ,  193 Wi s.  2d 6,  20,  531 

N. W. 2d 597 ( 1995) .   St at ed di f f er ent l y,  " [ a]  r evi ewi ng cour t  i s  

obl i ged t o uphol d a di scr et i onar y deci s i on of  a t r i al  cour t ,  i f  

i t  can concl ude ab i ni t i o t hat  t her e ar e f act s of  r ecor d whi ch 
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woul d suppor t  t he t r i al  j udge' s deci s i on had di scr et i on been 

exer ci sed on t he basi s of  t hose f act s. "   Schmi d v.  Ol sen,  111 

Wi s.  2d 228,  237,  330 N. W. 2d 547 ( 1983)  ( c i t i ng Mai er  Const r . ,  

I nc.  v.  Ryan,  81 Wi s.  2d 463,  473,  260 N. W. 2d 700 ( 1978) ) .  

¶194 The di scussi on above per t ai ns t o Hauser   per sonal l y,  

as a di r ect or  and of f i cer .   But  t he cor por at i on al so was 

ent i t l ed t o r epr esent at i on,  because t he ci r cui t  cour t  det er mi ned 

t hat  Eval d Moul di ng was " mor e t han a nomi nal  par t y. "   Dr .  

Ehl i nger ' s sui t  was,  i n par t ,  a sui t  f or  decl ar at or y j udgment  t o 

det er mi ne t he r i ght s of  t he par t i es under  t he Buy- Sel l  

agr eement .   The cor por at i on was expl i c i t l y  ment i oned i n t he Buy-

Sel l  Agr eement  and gi ven aut hor i t y t o buy shar es.   Mor e 

i mpor t ant ,  Dr .  Ehl i nger ' s sui t  was i nt ended t o di ssol ve t he 

cor por at i on.   Cor por at e di ssol ut i on i s not  aut omat i c.   Di ckman 

v.  Vol l mer ,  2007 WI  App 141,  ¶27,  303 Wi s.  2d 241,  736 

N. W. 2d 202.   When t he cour t  appoi nt s a r ecei ver ,  however ,  t he 

r ecei ver  may be pai d " f r om t he asset s of  t he cor por at i on. "   Wi s.  

St at .  § 180. 1432( 4) .  

¶195 A cor por at i on i s an ent i t y " di st i nct  and apar t  f r om 

i t s member s or  st ockhol der s. "   Legi on Cl ubhouse,  I nc.  v.  Ci t y of  

Madi son,  248 Wi s.  380,  385,  21 N. W. 2d 668 ( 1946) .   A cor por at i on 

i s t r eat ed as an ent i t y separ at e f r om i t s st ockhol der s " under  

al l  or di nar y c i r cumst ances. "   Jonas v.  St at e,  19 Wi s.  2d 638,  

644,  121 N. W. 2d 235 ( 1963) .   These j udi c i al  pr onouncement s ar e 

gr ounded i n t he cor por at i on st at ut es,  whi ch pr ovi de i n Wi s.  

St at .  § 180. 0302:   

Gener al  power s.   Unl ess i t s ar t i c l es of  
i ncor por at i on pr ovi de ot her wi se,  a cor por at i on has 
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per pet ual  dur at i on and successi on i n i t s cor por at e 
name and has t he same power s as a nat ur al  per son t o do 
al l  t hi ngs necessar y or  conveni ent  t o car r y out  i t s 
busi ness and af f ai r s,  i ncl udi ng but  not  l i mi t ed t o 
power  t o do al l  of  t he f ol l owi ng:  

( 1)  Sue and be sued,  compl ai n and def end i n i t s 
cor por at e name.  

.  .  .  .   

( 10)  Conduct  i t s busi ness .  .  .  and exer ci se t he 
power s gr ant ed by t hi s chapt er  i n or  out si de t hi s 
st at e.  

Wi s.  St at .  § 180. 0302.   

¶196 The cor por at i on' s power  t o sue and be sued and t o 

def end i n i t s cor por at e name necessar i l y  ent ai l s t he r i ght  t o 

r et ai n and compensat e counsel .   I n hi s compl ai nt ,  Dr .  Ehl i nger  

asked t he cour t  t o " di spose of  [ t he cor por at i on' s]  busi ness. "   

The cor por at i on had t he r i ght  t o r esi st  t hat  r equest .  

¶197 Thi s cour t  shoul d not  assume t hat ,  upon r emand,  a 

r ecei ver  wi l l  sel l  Eval d Moul di ng,  t hat  Jon Hauser  wi l l  pur chase 

t he cor por at i on,  and t hat  Dr .  Ehl i nger  wi l l  emer ge f r om t hi s 

l i t i gat i on a much weal t hi er  man.   We do not  know whet her  Hauser  

wi l l  have t he means t o pur chase t he busi ness i f  he i s f or ced t o 

r epay al l  at t or ney f ees t o t he cor por at i on.  We do not  know 

whet her  t hi s cor por at i on wi l l  sur vi ve i n any f or m.  

¶198 I  bel i eve t he maj or i t y i s i ncor r ect  on t he f act s and 

t he l aw and i s  doi ng ser i ous damage t o Wi sconsi n' s cor por at e 

i ndemni f i cat i on st at ut e.   For  t he r easons her ei n st at ed,  I  

r espect f ul l y di ssent .  

¶199 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns ¶¶159- 198 of  t hi s opi ni on.  
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¶200 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring in part, 

dissenting in part).  I  agr ee wi t h t he maj or i t y opi ni on t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

per mi t t ed t he cor por at i on,  Eval d Moul di ng,  I nc.  ( Eval d) ,  t o pay 

Jon Hauser ' s l i t i gat i on expenses.   Maj or i t y op. ,  ¶¶111- 113.   

However ,  I  ot her wi se di ssent  f r om t he maj or i t y opi ni on,  whi ch 

r emands t hi s case t o t he c i r cui t  cour t  f or  t he appoi nt ment  of  a 

r ecei ver .   I  woul d i nst ead r emand t he case t o t he c i r cui t  cour t  

f or  f ul l  devel opment  of  t he r ecor d.    

¶201 Of  gr eat  concer n t o me i s t he c i r cui t  cour t ' s  

appoi nt ment  of  a " speci al  magi st r at e"  who di d not  f unct i on 

pur el y as a r ef er ee or  an exper t  wi t ness and i nst ead act ed,  

wi t hout  f or ewar ni ng t o t he par t i es,  as a hybr i d of  bot h.   When a 

cour t  appoi nt s a r ef er ee or  an exper t  wi t ness,  t hat  appoi nt ee i s 

subj ect  t o cer t ai n r equi r ement s whi ch pr ovi de t he par t i es wi t h 

adequat e saf eguar ds and t he abi l i t y  t o make a r ecor d.   The 

pr ocedur es t hat  pr ovi de t hese saf eguar ds,  however ,  ar e di f f er ent  

dependi ng on t he t ype of  appoi nt ment .   I n t he case at  i ssue,  i f  

t he speci al  magi st r at e was i ndeed appoi nt ed as a r ef er ee,  t he 

par t i es wer e deni ed t hose saf eguar ds and t hus wer e pr ecl uded 

f r om maki ng a f ul l  r ecor d r egar di ng t he r ef er ee' s act i ons.   I f ,  

on t he ot her  hand,  t he speci al  magi st r at e was appoi nt ed as an 

exper t  wi t ness,  t he par t i es wer e deni ed t hei r  st at ut or i l y-

i mposed oppor t uni t y t o depose and f ul l y cr oss- exami ne hi m.   A 

cour t  t hat  appoi nt s such an i ndi v i dual  shoul d al ways ensur e t hat  

t he par t i es f ul l y  under st and t he r ol e and scope of  t he 

appoi nt ee,  and t he appoi nt ee' s i nvol vement  shoul d never  
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ef f ect uat e as a deni al  of  t he par t i es '  r i ght  t o f ul l y  devel op 

t he case and make a compl et e r ecor d.   Her e,  I  di ssent  because 

t he par t i es wer e depr i ved of  t he oppor t uni t y t o f ul l y  devel op 

evi dence and make a compl et e r ecor d.    

¶202 I n addi t i on,  I  bel i eve t hat  t he maj or i t y opi ni on er r s 

by concl udi ng t hat  i t  " need not  r esol ve whet her  t he buyout  

agr eement  i s i ndef i ni t e,  ambi guous,  nei t her ,  or  bot h because 

r esol ut i on of  t hat  quest i on woul d not  change t he out come of  t hi s 

case. "   Maj or i t y op. ,  ¶59.   I f  t he agr eement  i s ambi guous,  t hen 

t hi s case shoul d r et ur n t o t he c i r cui t  cour t  f or  a t r i al  on t he 

det er mi nat i on of  t he ambi guous l anguage.   I n cont r ast ,  i f  t he 

agr eement  i s i ndef i ni t e,  t hen i t  i s  unenf or ceabl e.   However ,  

s i nce t he par t i es wer e depr i ved of  t he oppor t uni t y t o devel op 

t hei r  case bel ow,  I  woul d r eser ve t hat  i ssue and r emand t hi s 

case t o t he c i r cui t  cour t  f or  di scover y and f or  a det er mi nat i on 

af t er  t he par t i es have been al l owed t he oppor t uni t y t o f ul l y  

devel op t hei r  ar gument s.   For  t hose r easons,  I  r espect f ul l y 

di ssent .  

¶203 I n t hi s case,  t he c i r cui t  cour t  appoi nt ed Del  

Chmi el ewski ,  a cer t i f i ed publ i c account ant ,  as a " speci al  

magi st r at e"  t o " det er mi ne Eval d' s Mar ch 31,  2001 book val ue 

usi ng gener al l y accept ed account i ng pr i nci pl es [ GAAP]  whi ch ar e 

appr opr i at e f or  t he s i ze,  f unct i on and st r uct ur e of  t hi s  

cor por at i on. "   The ci r cui t  cour t  f ur t her  i nst r uct ed t he speci al  

magi st r at e t o " advi se t he Cour t  of  any depar t ur es f r om GAAP i n 

hi s r epor t  t o t he Cour t "  and t o " r epor t  any subst ant i al  

i nconsi st enci es i n t he r epor t i ng met hodol ogy used by Eval d i n 
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2001 vi s á v i s t he pr evi ous t wo year s. "   As t he maj or i t y opi ni on 

poi nt s out ,  see ¶27,  i t  i s  not  c l ear  under  what  aut hor i t y t he 

c i r cui t  cour t  appoi nt ed t he speci al  magi st r at e.   Fr om t he r ecor d 

now bef or e t hi s cour t ,  i t  appear s t hat  t he speci al  magi st r at e 

di d not  f unct i on pur el y as a r ef er ee or  an exper t  wi t ness and 

i nst ead mor phed i nt o a hybr i d of  bot h wi t h t he par t i es bei ng 

depr i ved of  t he saf eguar ds of  each.  

¶204 The st at ut es pr ovi di ng f or  cour t - appoi nt ed r ef er ees 

and exper t  wi t nesses ar e r i f e wi t h pr ocedur al  saf eguar ds t hat  

ensur e l i t i gant s due pr ocess of  l aw.   Mandat i ng t hat  cour t -

appoi nt ed r ef er ees " shal l  be t he except i on and not  t he r ul e, "  

Wi s.  St at .  § 805. 06 per mi t s t he cour t  t o appoi nt  a r ef er ee " when 

t he i ssues ar e compl i cat ed, "  i ncl udi ng " mat t er s  of  account  and 

of  di f f i cul t  comput at i on of  damages. "   See §§ 805. 06( 1) ,  ( 2) .   

Rel evant  t o t hi s case,  t he cour t  may di r ect  t he r ef er ee " t o 

r ecei ve and r epor t  evi dence onl y, "  § 805. 06( 3) ,  but  t he r ef er ee 

must  pr epar e a r epor t  upon t he mat t er s submi t t ed by t he cour t ' s  

or der  and " shal l  f i l e t he r epor t  wi t h t he c l er k  of  t he cour t , "  

§ 805. 06( 5) ( a) .   " Wi t hi n 10 days af t er  bei ng ser ved wi t h not i ce 

of  t he f i l i ng of  t he r epor t  any par t y may ser ve wr i t t en 

obj ect i ons t her et o upon t he ot her  par t i es. "   § 805. 06( 5) ( b) .  

¶205 On t he ot her  hand,  pur suant  t o Wi s.  St at .  § 907. 06,  

t he cour t  may appoi nt  an exper t  wi t ness.   The cour t - appoi nt ed 

exper t  wi t ness " shal l  be i nf or med of  t he wi t ness' s dut i es by t he 

j udge i n wr i t i ng,  a copy of  whi ch shal l  be f i l ed wi t h t he c l er k,  

or  at  a conf er ence i n whi ch t he par t i es shal l  have oppor t uni t y 

t o par t i c i pat e. "   § 907. 06( 1) .   The cour t - appoi nt ed exper t  
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wi t ness " shal l  advi se t he par t i es of  t he wi t ness' s f i ndi ngs"  and 

may be deposed by any par t y,  may be cal l ed t o t est i f y by t he 

j udge or  any par t y,  and " shal l  be subj ect  t o cr oss- exami nat i on 

by each par t y. "   I d.    

¶206 Fr om t he r ecor d bef or e t hi s cour t ,  i t  appear s t hat  t he 

cour t - appoi nt ed " speci al  magi st r at e"  was a r ef er ee t ur ned exper t  

wi t ness.   The ci r cui t  cour t  appoi nt ed t he speci al  magi st r at e t o 

det er mi ne Eval d' s Mar ch 31,  2001 book val ue,  whi ch ar guabl y i s a 

" mat t er [ ]  of  account "  f or  whi ch a r ef er ee i s  appoi nt ed under  

Wi s.  St at .  § 805. 06( 2) .   The ci r cui t  cour t  i nst r uct ed t he 

par t i es t hat  t hey ar e " r equi r ed t o answer  i nqui r i es of  t he 

Speci al  Magi st r at e"  but  c l ar i f i ed t hat  i t  does not  want  

advocacy.   Fur t her mor e,  i n a st at ement  l at ched ont o by bot h t he 

cour t  of  appeal s,  Ehl i nger  v.  Hauser ,  2008 WI  App 123,  ¶42,  313 

Wi s.  2d 718,  758 N. W. 2d 476,  and t he maj or i t y opi ni on,  see ¶85,  

t he c i r cui t  cour t  deni ed t hat  t he speci al  magi st r at e was 

" anybody' s exper t  wi t ness. "    

¶207 Never t hel ess,  t he speci al  magi st r at e emer ged as at  

l east  a quasi  exper t  wi t ness.   He was cal l ed t o t est i f y,  and t he 

ci r cui t  cour t  per mi t t ed t he par t i es t o conduct  a l i mi t ed cr oss-

exami nat i on of  hi m:  

Regar di ng cal l i ng t he speci al  magi st r at e as wi t ness,  I  
di dn' t  t al k t o Mr .  Chmi el ewski  about  t hi s,  but  I  woul d 
al l ow ei t her  of  you t o quest i on hi m r egar di ng j ust  a 
coupl e of  t hi ngs whi ch ar e essent i al l y  c l ar i f i cat i on 
of  hi s r epor t s.   One i s  any ar i t hmet i cal  cal cul at i on 
he' s made;  t wo i s what ,  what  sour ces he had as a base 
t o t he f i gur es t hat  he used;  and t hi r d,  t he opi ni ons 
t hat  he made i n hi s r epor t  t o t he Cour t .   He' s not  
anybody' s exper t  wi t ness;  but  I  woul d,  i f  you have 
quest i ons j ust  on t hose aspect s  of  hi s r epor t ,  al l ow 
hi m t o t est i f y.  
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I ndeed,  dur i ng t he l i mi t ed cr oss- exami nat i on,  t he speci al  

magi st r at e was asked whet her  he was abl e t o f or m an opi ni on on 

Eval d' s Mar ch 31,  2001 book val ue " t o a r easonabl e degr ee of  

account i ng cer t ai nt y. "   A degr ee of  cer t i t ude i s a r equi r ement  

pl aced on exper t  wi t nesses.   See Dr exl er  v.  Al l  Am.  Li f e & Cas.  

Co. ,  72 Wi s.  2d 420,  432,  241 N. W. 2d 401 ( 1976)  ( c i t i ng St at e v.  

Wi nd,  60 Wi s.  2d 267,  273,  208 N. W. 2d 357 ( 1973) ) .   Fi nal l y,  t he 

speci al  magi st r at e never  f i l ed hi s r epor t ,  or  any accompanyi ng 

t r anscr i pt s or  exhi bi t s,  wi t h t he c l er k of  cour t  as st at ut or i l y  

r equi r ed of  r ef er ees under  Wi s.  St at .  § 805. 06( 5) ( a) . 1  Wi t hout  

t he r equi s i t e f i l i ng,  t he par t i es coul d not  have been cl ear  as 

t o t he speci al  magi st r at e' s r ol e and t hei r  r i ght s and 

obl i gat i ons t her et o,  i ncl udi ng t he oppor t uni t y t o obj ect  

" [ w] i t hi n 10 days af t er  bei ng ser ved wi t h not i ce of  t he f i l i ng. "   

See § 805. 06( 5) ( b) .  

¶208 Despi t e acknowl edgi ng t hese " cer t ai n pr ocedur al  

i r r egul ar i t i es, "  maj or i t y op. ,  ¶88,  t he maj or i t y opi ni on 

never t hel ess concl udes t hat  " [ t ] he r ecor d does not  evi nce an 

under st andi ng by t he par t i es t hat  t he speci al  magi st r at e was 

                                                 
1 I n i t s ent i r et y,  Wi s.  St at .  § 805. 06( 5) ( a)  pr ovi des:   

The r ef er ee shal l  pr epar e a r epor t  upon t he mat t er s 
submi t t ed by t he or der  of  r ef er ence and,  i f  r equi r ed 
t o make f i ndi ngs of  f act  and concl usi ons of  l aw,  t he 
r ef er ee shal l  set  t hem f or t h i n t he r epor t .   The 
r ef er ee shal l  f i l e t he r epor t  wi t h t he c l er k of  t he 
cour t  and i n an act i on t o be t r i ed wi t hout  a j ur y,  
unl ess ot her wi se di r ect ed by t he or der  of  r ef er ence,  
shal l  f i l e wi t h i t  a t r anscr i pt  of  t he pr oceedi ngs and 
of  t he evi dence and t he or i gi nal  exhi bi t s.   The cl er k 
shal l  f or t hwi t h mai l  t o al l  par t i es not i ce of  t he 
f i l i ng.  
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appoi nt ed as an exper t  wi t ness, "  i d. ,  ¶83.   The maj or i t y opi ni on 

f ur t her  concl udes t hat  " Hauser  f or f ei t ed hi s r i ght  t o obj ect  t o 

t he pr ocedur es speci f i ed by t he cour t  i n t he r ef er ence. "   I d. ,  

¶87.   The maj or i t y opi ni on oppor t unel y f r ames Hauser ' s obj ect i on 

as one ai med at  t he pr ocedur es i n t he cour t ' s  r ef er ence.   By 

doi ng so,  t he maj or i t y evades t he f act  t hat  i f  i ndeed t he 

speci al  magi st r at e was appoi nt ed as a r ef er ee,  Hauser  had " 10 

days af t er  bei ng ser ved wi t h not i ce of  t he f i l i ng of  t he r epor t "  

t o obj ect .   See Wi s.  St at .  § 805. 06( 5) ( b) .   I t  i s  undi sput ed 

t hat  t he speci al  magi st r at e never  f i l ed hi s r epor t  wi t h t he 

c l er k of  cour t .  

¶209 Accor di ngl y,  i f  t he speci al  magi st r at e was i ndeed 

appoi nt ed as a r ef er ee,  t he par t i es wer e pr ecl uded f r om maki ng a 

f ul l  r ecor d r egar di ng t he r ef er ee' s act i ons.   I f ,  on t he ot her  

hand,  t he speci al  magi st r at e was appoi nt ed as an exper t  wi t ness,  

t he par t i es wer e not  gi ven t hei r  st at ut or i l y- i mposed oppor t uni t y 

t o depose and f ul l y cr oss- exami ne hi m.   Wi t hout  t he benef i t  of  

ei t her  of  t hose r equi r ement s,  t he maj or i t y concl udes t hat  t he 

case shoul d be r emanded f or  t he appoi nt ment  of  a r ecei ver .   

Because t he par t i es wer e depr i ved of  t he oppor t uni t y t o f ul l y  

devel op evi dence and make a compl et e r ecor d,  I  woul d i nst ead 

r emand t he case t o t he c i r cui t  cour t  f or  f ul l  devel opment  of  t he 

r ecor d.  

¶210 I n addi t i on,  I  di ssent  f r om t he maj or i t y opi ni on' s 

concl usi on t hat  i t  " need not  r esol ve whet her  t he buyout  

agr eement  i s i ndef i ni t e,  ambi guous,  nei t her ,  or  bot h because 

r esol ut i on of  t hat  quest i on woul d not  change t he out come of  t hi s 
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case. "   Maj or i t y op. ,  ¶59.   To t he cont r ar y,  i f  wor ds or  phr ases 

i n an agr eement  ar e ambi guous,  as i n r easonabl y suscept i bl e of  

mor e t han one meani ng,  t hen i t  i s  t he cour t ' s  dut y t o det er mi ne 

t he par t i es '  i nt ent  at  t he t i me t he agr eement  was ent er ed i nt o.   

Capi t al  I nvs. ,  I nc.  v.  Whi t ehal l  Packi ng Co. ,  I nc. ,  91 

Wi s.  2d 178,  189- 90,  280 N. W. 2d 254 ( 1979)  ( c i t i ng Pat t i  v.  W.  

Mach.  Co. ,  72 Wi s.  2d 348,  351- 52,  241 N. W. 2d 158 ( 1976) ) .   To 

make t hat  det er mi nat i on,  t he cour t  " may l ook beyond t he f ace of  

t he cont r act  and consi der  ext r i nsi c evi dence. "   I d.  at  190.   

Such ext r i nsi c evi dence may i ncl ude t he par t i es '  own t est i mony 

r egar di ng what  t hey i nt ended t he agr eement  t o mean.   Pat t i ,  72 

Wi s.  2d at  354- 55.   Consequent l y,  t he maj or i t y opi ni on i s 

i ncor r ect  when i t  concl udes t hat  t he agr eement  need not  be 

adj udged ambi guous " [ because]  t he cont r act  cannot  be enf or ced 

r egar dl ess of  how t he t er m [ ' book val ue' ]  coul d be def i ned. "   

Maj or i t y op. ,  ¶59.   I f  t he agr eement  i s det er mi ned t o be 

ambi guous,  t hen t hi s cour t  shoul d r emand t he case f or  a f ul l  

t r i al  on t he det er mi nat i on of  t he ambi guous l anguage——not  r emand 

f or  t he appoi nt ment  of  a r ecei ver .  

¶211 However ,  i f  t he agr eement  i s i ndef i ni t e,  as t he 

concur r ence,  Just i ce Pat i ence Dr ake Roggensack,  concl udes,  t hen 

" no enf or ceabl e agr eement  has been made because t he par t i es have 

not  agr eed t o t hei r  par t i cul ar i zed obl i gat i ons. "   Just i ce 

Roggensack' s concur r ence,  ¶134 ( c i t i ng Shet ney v.  Shet ney,  49 

Wi s.  2d 26,  38,  181 N. W. 2d 516 ( 1970) ;  1 Joseph M.  Per i l l o,  

Cor bi n on Cont r act s § 4. 13,  634- 37 ( r ev.  ed.  1993) ) .  
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¶212 Her e,  s i nce t he par t i es wer e depr i ved of  t he 

oppor t uni t y t o devel op t hei r  case bel ow,  I  woul d r eser ve t he 

i ssue of  whet her  t he agr eement  i s ambi guous or  i ndef i ni t e and 

r emand t hi s case t o t he c i r cui t  cour t  f or  di scover y and f or  a 

det er mi nat i on af t er  t he par t i es have been al l owed t he 

oppor t uni t y t o f ul l y  devel op t hei r  ar gument s.   For  t he f or egoi ng 

r easons,  I  r espect f ul l y concur  i n par t  and di ssent  i n par t .    

¶213 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s di ssent  ¶¶201—212 of  t hi s opi ni on.  
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