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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s case comes bef or e us on 

r evi ew of  a publ i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng 

t he ci r cui t  cour t ' s  or der  of  summar y j udgment  i n f avor  of  t he 

Ci t y of  Dodgevi l l e i n a l awsui t  agai nst  i t  by Gl en and Louann 

                                                 
1 Hocki ng v.  Ci t y of  Dodgevi l l e,  2009 WI  App 108,  320 Wi s.  

2d 519,  770 N. W. 2d 761.  
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Hocki ng ( " Hocki ngs" )  f or  damage t o t hei r  pr oper t y.   The Hocki ngs 

cl ai med t hat  t he Ci t y was negl i gent  i n t he desi gn,  pl ot t i ng,  

appr oval ,  and devel opment  of  a subdi v i s i on adj acent  t o t hei r  

pr oper t y and t hat  negl i gence caused si gni f i cant  wat er  damage t o 

t hei r  pr oper t y.   The Ci t y asser t ed t hat  t he sui t  was bar r ed 

under  Wi s.  St at .  § 893. 89 ( 2007- 08) , 2 whi ch i mposes a t en- year  

st at ut e of  r epose on act i ons f or  i nj ur y r esul t i ng f r om 

i mpr ovement s t o r eal  pr oper t y.   Bot h t he c i r cui t  cour t  and cour t  

of  appeal s agr eed wi t h t he Ci t y t hat  t he st at ut e of  r epose 

appl i ed.  

¶2 The speci f i c  i ssue bef or e us i s whet her  ei t her  of  t wo 

except i ons cont ai ned i n § 893. 89 appl y and t her ef or e al l ow t he 

Hocki ngs'  sui t  t o pr oceed. 3  Fi r st ,  t he Hocki ngs al l ege t hat  t he 

Ci t y expr essl y war r ant ed or  guar ant eed t he i mpr ovement  t o r eal  

pr oper t y under  § 893. 89( 4) ( b) .   The Hocki ngs al so asser t  t hat  

t he Ci t y was negl i gent  i n t he mai nt enance,  oper at i on,  or  

i nspect i on of  t he i mpr ovement  t o r eal  pr oper t y under  

§ 893. 89( 4) ( c) .   I f  ei t her  of  t hese t wo except i ons appl i es,  t he 

t en- year  st at ut e of  r epose woul d not  bar  t he Hocki ngs'  sui t .  

¶3 We concl ude t hat  nei t her  § 893. 89( 4) ( b)  nor  

§ 893. 89( 4) ( c)  appl i es,  and t he Hocki ngs'  sui t  i s  t her ef or e 

bar r ed by t he t en- year  st at ut e of  r epose i n Wi s.  St at .  § 893. 89.   

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

3 The Hocki ngs do not  asser t  t hat  t he except i on t o t he 
st at ut e of  r epose out l i ned i n Wi s.  St at .  § 893. 89( 4) ( d) ,  whi ch 
al l ows sui t s beyond t he t en- year  st at ut e of  r epose i f  damages 
wer e sust ai ned bef or e Apr i l  29,  1994,  i s appl i cabl e.  



No.  2008AP2812   

 

3 
 

Sect i on 893. 89( 4) ( b)  does not  appl y because t he Hocki ngs have 

not  shown t hat  t he Ci t y of  Dodgevi l l e i t sel f  made any expr ess 

war r ant y or  guar ant ee r egar di ng t he i mpr ovement s.   Sect i on 

893. 89( 4) ( c)  does not  appl y because t he Ci t y  has not  been 

negl i gent  i n mai nt ai ni ng,  oper at i ng,  or  i nspect i ng t he 

i mpr ovement s.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s and 

hol d t hat  t he c i r cui t  cour t  pr oper l y gr ant ed summar y j udgment  

f or  t he Ci t y,  t her eby di smi ssi ng t he Hocki ngs'  sui t .  

I .  BACKGROUND 

¶4 The f ol l owi ng f act s ar e undi sput ed f or  t he pur poses of  

t hi s appeal .  

¶5 I n 1978,  Gl en and Louann Hocki ng pur chased a home 

si t uat ed on a smal l  par cel  of  l and at  216 Swayne St r eet  i n 

Dodgevi l l e,  Wi sconsi n.   At  t he t i me of  pur chase,  t he near est  

r esi dence t o t he Hocki ng pr oper t y was a f ar m house 200 or  300 

f eet  away.  

¶6 I n 1989,  Wal l ace Roger s pur chased pr oper t y adj acent  t o 

t he Hocki ngs'  l and,  whi ch at  t he t i me was l ar gel y undevel oped 

and cover ed wi t h t r ees.   Roger s pl anned t o devel op t he pr oper t y 

i nt o a subdi v i s i on wi t h mul t i pl e l ot s.   I n or der  t o compl et e 

t hi s pr oj ect ,  he hi r ed pr of essi onal  engi neer  Lawr ence E.  Schmi t  

t o desi gn t he subdi v i s i on.   The Ci t y of  Dodgevi l l e al so 

cont r act ed wi t h Schmi t  t o desi gn and i nst al l  st r eet s and sewer s;  

t hi s i nvol ved l ayi ng out  t he r oadways,  cur bs,  and st r eet  gut t er s 
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f or  t he pr oposed devel opment . 4  Roger s named t he compl et ed 

devel opment  t he " Lor r ai ne Subdi v i s i on. "  

¶7 The t er r ai n of  t he pr oposed subdi v i s i on was uneven,  

and Schmi t  had t o br i ng i n l ar ge amount s of  l andf i l l  t o l evel  

t he l and and bui l d up t he pl aces wher e t he homes woul d s i t .   

Thi s l andscapi ng cr eat ed a st eep sl ope t hat  r an downhi l l  t o t he 

Hocki ngs'  pr oper t y.  

¶8 Pr i or  t o t he devel opment  of  t he subdi v i s i on,  Gl en 

Hocki ng spoke wi t h Cor ny James,  a member  of  t he Ci t y of  

Dodgevi l l e Common Counci l .   Hocki ng i nf or med James t hat  he was 

concer ned about  t he st eep gr adat i on t hat  he ant i c i pat ed woul d 

r esul t  f r om bui l di ng t he subdi v i s i on.   Despi t e t he Hocki ngs'  

concer ns,  t he Ci t y appr oved t he pl ans f or  t he devel opment  on 

Jul y 16,  1991.   Thr oughout  t he const r uct i on of  t he Lor r ai ne 

Subdi v i s i on,  Mr .  Hocki ng cont i nued t o i nf or mal l y speak wi t h t he 

c i t y engi neer  and var i ous common counci l  member s who assur ed hi m 

t hat  i f  a pr obl em ar ose,  i t  woul d be addr essed by t he Ci t y.  

¶9 On Sept ember  12,  1992,  t he Lor r ai ne subdi v i s i on was 

compl et ed,  and t he owner s of  t he i ndi v i dual  l ot s wer e al l owed t o 

occupy t hei r  pr oper t y.   Schmi t ' s  f i nal  cont act  wi t h t he 

subdi v i s i on was on June 3,  1993,  when t he f i nal  coat  of  bl ackt op 

was l ai d over  t he asphal t  on Roel l i  Lane,  one of  t he 

subdi v i s i on' s mai n st r eet s.  

                                                 
4 I n hi s deposi t i on,  Schmi t  sai d he was not  a cont r act or ,  

but  r at her  a " consul t ant "  f or  t he Ci t y.  He st at ed t hat  he was 
t he onl y engi neer  i n t own and t hus peopl e consi der ed and 
r ef er r ed t o hi m as t he ci t y engi neer ,  t hough he was never  an 
act ual  empl oyee of  t he Ci t y.  
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¶10 The Lor r ai ne Subdi v i s i on s i gni f i cant l y i mpact ed t he 

physi cal  condi t i on of  t he Hocki ngs'  pr oper t y.   Bef or e i t s 

devel opment ,  t he Hocki ngs exper i enced no f l oodi ng pr obl ems i n 

t hei r  yar d or  basement .   But  ar ound 1992 or  1993,  t hey began t o 

not i ce wat er  i n t hei r  yar d,  and over  t i me st or m wat er  r un- of f  

began t o col l ect  bot h i nsi de and out si de t he Hocki ngs'  

r esi dence,  causi ng damage t o t hei r  home and er osi on of  t hei r  

l and.   They had t o i nst al l  a sump pump i n or der  t o capt ur e t he 

wat er ,  but  even t hat  onl y par t i al l y  mi t i gat ed t he pr obl em.   I n 

1995,  t he Hocki ngs'  basement  compl et el y f l ooded.   Mor eover ,  

wat er  damage t hr oughout  t he 1990' s caused mol d t o devel op i nsi de 

t hei r  home.  

¶11 Fr om t he ear l y- 1990' s unt i l  2003,  Mr .  Hocki ng 

f r equent l y spoke wi t h el ect ed of f i c i al s and empl oyees of  t he 

Ci t y ( col l ect i vel y " c i t y of f i c i al s" )  who cont i nued t o assur e hi m 

t he pr obl em woul d be r esol ved.   Sever al  c i t y of f i c i al s,  

i ncl udi ng member s of  t he common counci l ,  even vi s i t ed t he 

Hocki ngs'  home t o i nspect  t he damage.   The counci l  member s 

assur ed t he Hocki ngs t hat  t he pr obl em woul d be addr essed.   At  

one poi nt ,  t he Ci t y consi der ed i nst al l i ng a dr ai nage syst em or  a 

moat ,  ei t her  of  whi ch Mr .  Hocki ng r eadi l y appr oved,  but  no 

act i on was t aken t o f ol l ow t hr ough on i nst al l i ng ei t her .   At  

some poi nt  i n 2003 t he ci t y engi neer 5 and t he ci t y assessor  

                                                 
5 The r ecor d r ef l ect s t hat  Lawr ence Schmi t  was somet i mes 

cal l ed t he c i t y engi neer  but  was never  an act ual  empl oyee of  t he 
Ci t y ( see supr a not e 4) .   I t  appear s t hat  i n 2003 t he Ci t y 
empl oyed Mi ke Ri sbach i n t hat  capaci t y.  
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advi sed Mr .  Hocki ng t hat  t he Ci t y coul d not  r esol ve t he f l oodi ng 

i ssue.  

¶12 The Hocki ngs br ought  t hi s act i on agai nst  t he Ci t y,  

Roger s,  and Schmi t  on August  22,  2006,  i n t he Ci r cui t  Cour t  f or  

I owa Count y,  Edwar d E.  Lei neweber ,  Judge.   The Hocki ngs asser t ed 

cl ai ms of  negl i gence,  and negl i gent  and i nt ent i onal  cr eat i on and 

mai nt enance of  a nui sance.  

¶13 The t hr ee def endant s moved f or  summar y j udgment  on t he 

gr ound t hat  Wi s.  St at .  § 893. 89 bar s t hi s act i on because i t  was 

f i l ed mor e t han t en year s af t er  t he subst ant i al  compl et i on of  

t he subdi v i s i on.   The Hocki ngs ar gued t hat  t hey r ecei ved expr ess 

guar ant ees f r om t he Ci t y t hat  i t  woul d r esol ve t he si t uat i on,  

and t her ef or e,  pur suant  t o § 893. 89( 4) ( b) ,  t he s t at ut or y bar  di d 

not  appl y.   They al so cont ended t hat  t he sui t  coul d move f or war d 

pur suant  t o § 893. 89( 4) ( c)  because t he Ci t y owned and cont r ol l ed 

t he subdi v i s i on st r eet s and was negl i gent  i n mai nt ai ni ng a 

nui sance.  

¶14 The ci r cui t  cour t  r ej ect ed t he Hocki ngs'  ar gument s and 

concl uded t hat  t he st at ut or y bar  di d appl y.   Wi t h r espect  t o 

Wi s.  St at .  § 893. 89( 4) ( b) ,  t he cour t  f ound t hat  t her e was no 

evi dence of  an expr ess war r ant y  or  guar ant ee appr oved by t he 

Ci t y of  Dodgevi l l e Common Counci l ;  t her ef or e,  t hat  except i on di d 

not  appl y.   I n anal yzi ng § 893. 89( 4) ( c) ,  t he cour t  assumed t hat  

t he Ci t y was negl i gent  i n i t s appr oval  of  t he desi gn and 

const r uct i on of  t he subdi v i s i on,  but  i t  r ej ect ed t he Hocki ngs'  

ar gument  t hat  t he Ci t y ' s f ai l ur e t o r edesi gn or  r econst r uct  t he 

i mpr ovement  const i t ut ed " negl i gence i n t he mai nt enance .  .  .  of  
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[ t he]  i mpr ovement "  wi t hi n t he meani ng of  t hat  subsect i on.   

Accor di ngl y,  t he c i r cui t  cour t  gr ant ed summar y j udgment  i n f avor  

of  t he Ci t y,  Roger s,  and Schmi t ,  and di smi ssed t he compl ai nt .  

¶15 The Hocki ngs appeal ed onl y t he di smi ssal  of  t he Ci t y.   

I n a publ i shed deci s i on,  t he cour t  of  appeal s af f i r med.   Hocki ng 

v.  Ci t y of  Dodgevi l l e,  2009 WI  App 108,  320 Wi s.  2d 519,  770 

N. W. 2d 761.   I t  agr eed wi t h t he c i r cui t  cour t  t hat  t he c i t y 

of f i c i al s '  st at ement s t o t he Hocki ngs di d not  const i t ut e an 

expr ess war r ant y or  guar ant ee by t he Ci t y and t her ef or e di d not  

f al l  under  t he except i on i n § 893. 89( 4) ( b) .   I d. ,  ¶¶13- 19.   

Assumi ng t he Ci t y ' s act i ons negl i gent l y cr eat ed and mai nt ai ned a 

nui sance,  t he cour t  of  appeal s  l i kewi se concl uded t hat  t he 

Ci t y ' s conduct  di d not  const i t ut e " negl i gence i n t he 

mai nt enance,  oper at i on or  i nspect i on of  an i mpr ovement  t o r eal  

pr oper t y"  under  § 893. 89( 4) ( c) .   I d. ,  ¶¶20- 25.  

¶16 The Hocki ngs t hen pet i t i oned t hi s cour t  f or  r evi ew,  

whi ch we gr ant ed.  

I I .  DI SCUSSI ON 

¶17 Thi s case r equi r es us t o const r ue Wi s.  St at .  § 893. 89.   

The i nt er pr et at i on of  a st at ut e i s a quest i on of  l aw t hat  we 

r evi ew de novo.   Rechst ei ner  v.  Hazel den,  2008 WI  97,  ¶26,  313 

Wi s.  2d 542,  753 N. W. 2d 496.  

¶18 When i nt er pr et i ng a st at ut e,  we begi n wi t h t he 

l anguage of  t he st at ut e,  because i t  i s  t he l anguage t hat  

expr esses t he l egi s l at ur e' s i nt ent .   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t ,  2004 WI  58,  ¶¶44- 45,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   " St at ut or y l anguage i s gi ven i t s common,  or di nar y,  
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and accept ed meani ng,  except  t hat  t echni cal  or  speci al l y- def i ned 

wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  speci al  

def i ni t i onal  meani ng. "   I d. ,  ¶45.   We at t empt ,  whenever  

possi bl e,  t o gi ve r easonabl e ef f ect  t o ever y wor d,  avoi di ng bot h 

sur pl usage and absur d or  unr easonabl e r esul t s.   I d. ,  ¶46.  
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¶19 Wi sconsi n St at .  § 893. 896 const i t ut es a st at ut e of  

r epose i n act i ons f or  i nj ur y r esul t i ng f r om i mpr ovement s t o r eal  

pr oper t y.   Li ke a st at ut e of  l i mi t at i ons,  a st at ut e of  r epose 

l i mi t s t he t i me per i od i n whi ch an act i on may be br ought ,  but  

                                                 
6 Wi sconsi n St at .  § 893. 89 pr ovi des i n r el evant  par t :  

893. 89 Act i on f or  i nj ur y r esul t i ng f r om i mpr ovement s 
t o r eal  pr oper t y.  

( 1)  I n t hi s sect i on,  " exposur e per i od"  means t he 10 
year s i mmedi at el y f ol l owi ng t he dat e of  subst ant i al  
compl et i on of  t he i mpr ovement  t o r eal  pr oper t y.  

( 2)  Except  as pr ovi ded i n sub.  ( 3) ,  no cause of  act i on 
may accr ue and no act i on may be commenced,  i nc l udi ng 
an act i on f or  cont r i but i on or  i ndemni t y,  agai nst  t he 
owner  or  occupi er  of  t he pr oper t y or  agai nst  any 
per son i nvol ved i n t he i mpr ovement  t o r eal  pr oper t y 
af t er  t he end of  t he exposur e per i od,  t o r ecover  
damages f or  any i nj ur y t o pr oper t y,  f or  any i nj ur y t o 
t he per son,  or  f or  wr ongf ul  deat h,  ar i s i ng out  of  any 
def i c i ency or  def ect  i n t he desi gn,  l and sur veyi ng,  
pl anni ng,  super vi s i on or  obser vat i on of  const r uct i on 
of ,  t he const r uct i on of ,  or  t he f ur ni shi ng of  
mat er i al s f or ,  t he i mpr ovement  t o r eal  pr oper t y.  Thi s  
subsect i on does not  af f ect  t he r i ght s of  any per son 
i nj ur ed as t he r esul t  of  any def ect  i n any mat er i al  
used i n an i mpr ovement  t o r eal  pr oper t y t o commence an 
act i on f or  damages agai nst  t he manuf act ur er  or  
pr oducer  of  t he mat er i al .  

 .  .  .   

( 4)  Thi s sect i on does not  appl y t o any of  t he 
f ol l owi ng .  .  .   

( b)  A per son who expr essl y war r ant s or  guar ant ees t he 
i mpr ovement  t o r eal  pr oper t y,  f or  t he per i od of  t hat  
war r ant y or  guar ant ee.  

( c)  An owner  or  occupi er  of  r eal  pr oper t y f or  damages 
r esul t i ng f r om negl i gence i n t he mai nt enance,  
oper at i on or  i nspect i on of  an i mpr ovement  t o r eal  
pr oper t y.  .  .  .   
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begi ns t o r un at  a di f f er ent  t i me.   Landi s v.  Physi c i ans I ns.  

Co. ,  2001 WI  86,  ¶29,  245 Wi s.  2d 1,  628 N. W. 2d 893.   A st at ut e 

of  l i mi t at i ons begi ns t o r un when a cause of  act i on accr ues ( f or  

exampl e,  when an i nj ur y i s di scover ed) .   I d.   A st at ut e of  

r epose begi ns t o r un when a def endant  act s i n some way.   I d.   

Her e,  t he act  t hat  t r i gger ed t he st at ut e of  r epose was t he 

subst ant i al  compl et i on of  an i mpr ovement  t o r eal  pr oper t y.   Wi s.  

St at .  § 893. 89( 1) .   A st at ut e of  r epose may " bar  an act i on 

bef or e t he i nj ur y i s di scover ed or  bef or e t he i nj ur y even 

occur s. "   Kohn v.  Dar l i ngt on Cmt y.  Schs. ,  2005 WI  99,  ¶38,  283 

Wi s.  2d 1,  698 N. W. 2d 794.  

¶20 Wi sconsi n St at .  § 893. 89( 2)  pr ovi des i n r el evant  par t :  

[ N] o cause of  act i on may accr ue and no act i on may be 
commenced .  .  .  agai nst  t he owner  or  occupi er  of  t he 
pr oper t y or  agai nst  any per son i nvol ved i n t he 
i mpr ovement  t o r eal  pr oper t y af t er  t he end of  t he 
exposur e per i od .  .  .  ar i s i ng out  of  any def i c i ency or  
def ect  i n t he desi gn,  l and sur veyi ng,  pl anni ng,  
super vi s i on or  obser vat i on of  const r uct i on of ,  t he 
const r uct i on of ,  or  t he f ur ni shi ng of  mat er i al s f or ,  
t he i mpr ovement  t o r eal  pr oper t y.  

¶21 Subsect i on ( 1)  def i nes t he " exposur e per i od" ——t he 

per i od of  t i me i n whi ch a sui t  may be f i l ed——as " 10 year s 

i mmedi at el y f ol l owi ng t he dat e of  subst ant i al  compl et i on of  t he 

i mpr ovement  t o r eal  pr oper t y. "  

¶22 The par t i es agr ee t hat  t he gener al  t en- year  st at ut e of  

r epose i n Wi s.  St at .  § 893. 89 appl i es t o t hi s act i on.   That  i s,  

t he Hocki ngs'  sui t  i s  an act i on ar i s i ng f r om an i mpr ovement  t o 

r eal  pr oper t y,  and t he Hocki ngs br ought  t hei r  sui t  af t er  t he 
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t en- year  exposur e per i od. 7  Wi sconsi n St at .  § 893. 89( 4) ( a) - ( d)  

cr eat es f our  except i ons t o whi ch t he st at ut e of  r epose " does not  

appl y. "   The onl y quest i on bef or e us t oday i s whet her  t he t wo 

except i ons out l i ned i n § 893. 89( 4) ( b)  and ( c)  exempt  t he 

Hocki ngs'  sui t  f r om t he t en- year  l i mi t at i on and al l ow t he sui t  

t o pr oceed.   I f  nei t her  except i on appl i es,  t he Hocki ngs'  sui t  i s  

pr ecl uded by t he st at ut e and must  be di smi ssed.  

¶23 I n Par t  A,  we t ake up t he except i on cont ai ned i n 

§ 893. 89( 4) ( b) .   I n Par t  B,  we eval uat e whet her  t he except i on 

out l i ned i n § 893. 89( 4) ( c)  al l ows t he Hocki ngs '  sui t  t o go 

f or war d.   Because t hi s case comes bef or e us on summar y j udgment ,  

we assume t he Hocki ngs'  al l egat i ons t o be t r ue f or  our  pur poses 

her e.   See Bank One,  NA v.  Of oj ebe,  2005 WI  App 151,  ¶7,  284 

Wi s.  2d 510,  702 N. W. 2d 456.   We ul t i mat el y concl ude t hat  

nei t her  except i on appl i es,  and t hat  t he Hocki ngs'  sui t  was 

pr oper l y di smi ssed by t he c i r cui t  cour t .  

A.  Wi s.  St at .  § 893. 89( 4) ( b)  

¶24 Wi sconsi n St at .  § 893. 89( 4) ( b)  st at es t hat  an act i on 

nor mal l y pr ecl uded by t he t en- year  st at ut e of  r epose may 

nonet hel ess be br ought  agai nst  " [ a]  per son who expr essl y  

war r ant s or  guar ant ees t he i mpr ovement  t o r eal  pr oper t y,  f or  t he 

per i od of  t hat  war r ant y or  guar ant ee. "  

                                                 
7 The wor k on t he subdi v i s i on was subst ant i al l y  compl et ed i n 

1992,  meani ng t he exposur e per i od——t he per i od of  t i me when a 
sui t  coul d be f i l ed——expi r ed i n 2002,  f our  year s bef or e t he 2006 
f i l i ng of  t hi s l awsui t .  
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¶25 Because t he Hocki ngs have sued t he Ci t y of  Dodgevi l l e,  

t he Ci t y i s t he " per son"  her e. 8  The i mpr ovement  t o r eal  pr oper t y 

i n t hi s i nst ance i s t he desi gn and i nst al l at i on of  r oads,  cur bs,  

and st r eet  gut t er s dur i ng t he ear l y devel opment  of  t he 

subdi v i s i on.   Thus,  t he quest i on i s whet her  t he Ci t y of  

Dodgevi l l e expr essl y war r ant ed or  guar ant eed i t s  i nst al l at i on of  

t he r oads,  cur bs,  and st r eet  gut t er s i n t he Lor r ai ne 

Subdi v i s i on.  

¶26 The Hocki ngs ar gue t hat  t he numer ous st at ement s and 

assur ances made by var i ous c i t y of f i c i al s——st at ement s and 

assur ances whi ch f or  t he pur poses of  t hi s appeal  we assume wer e 

act ual l y made——cr eat ed an expr ess war r ant y or  guar ant ee t hat  t he 

wat er  pr obl ems woul d be f i xed.   They al so suggest ——t hough t he 

pr eci se cont our s of  t hei r  ar gument  ar e uncl ear ——t hat  t hey 

r easonabl y r el i ed on t hese st at ement s t o t hei r  det r i ment  and 

t hat  t he doct r i ne of  equi t abl e est oppel  shoul d appl y.   The Ci t y 

asser t s t hat  i t  never  made any war r ant y or  guar ant ee,  and t hat  

i t  cannot  be hel d l i abl e f or  t he unaut hor i zed assur ances of  i t s  

el ect ed of f i c i al s and empl oyees as f ur t her  di scussed her ei n.  

¶27 The Hocki ngs'  l egal  ar gument  f al l s  shor t  f or  t wo 

r easons.   Fi r st ,  t he Hocki ngs have not  demonst r at ed t hat  t hey 

r ecei ved an expr ess war r ant y or  guar ant ee.   Second,  even i f  an 

expr ess war r ant y or  guar ant ee was made,  t he Hocki ngs have not  

                                                 
8 Case l aw suggest s t he " per son"  i n t hi s st at ut e can be a 

gover nment al  ent i t y l i ke a muni ci pal i t y.   See Kohn v.  Dar l i ngt on 
Cmt y.  Schs. ,  2005 WI  99,  283 Wi s.  2d 1,  698 N. W. 2d 794 ( appl y i ng 
§ 893. 89( 4) ( b)  t o a school  di st r i ct ) .  
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demonst r at ed t hat  i t  came f r om a r epr esent at i ve of  t he Ci t y 

aut hor i zed t o bi nd t he Ci t y.  

¶28 Though i t s pr eci se meani ng can var y by cont ext ,  a 

war r ant y i s gener al l y def i ned as " an assur ance by one par t y t o a 

cont r act  of  t he exi st ence of  a f act  upon whi ch t he ot her  par t y  

may r el y. "   Di t t man v.  Nagel ,  43 Wi s.  2d 155,  160,  168 

N. W. 2d 190 ( 1969) ;  Woodwar d Commc' ns,  I nc.  v.  Schockl ey Commc' ns 

Cor p. ,  2001 WI  App 30,  ¶14,  240 Wi s.  2d 492,  622 N. W. 2d 756.   A 

war r ant y " i s i nt ended t o r el i eve t he pr omi see of  any dut y t o 

ascer t ai n t he f act  f or  hi msel f ,  and amount s t o a pr omi se t o 

i ndemni f y t he pr omi see f or  any l oss i f  t he f act  war r ant ed pr oves 

unt r ue. "   Di t t man,  43 Wi s.  2d at  160;  Woodwar d Commc' ns,  I nc. ,  

240 Wi s.  2d 492,  ¶14.   Most  cases di scussi ng expr ess war r ant i es 

i nvol ve sal es of  goods,  but  expr ess war r ant i es can al so be made 

i n connect i on wi t h r eal  pr oper t y.   See Di t t man,  43 Wi s.  2d at  

160 ( consi der i ng an expr ess war r ant y of  r eal  pr oper t y) ;  see al so 

Wi s.  St at .  ch.  411 ( cont ai ni ng var i ous pr ovi s i ons r el at i ng t o 

expr ess war r ant i es i n l eases) .   The pr i nci pl es appl i cabl e t o 

war r ant i es of  per sonal  pr oper t y ar e equal l y appl i cabl e t o 

war r ant i es of  r eal  pr oper t y.   Di t t man,  43 Wi s.  2d 160.  

¶29 The war r ant y speci f i ed i n Wi s.  St at .  § 893. 89( 4) ( b)  i s 

an expr ess war r ant y;  t hi s means an i mpl i ed war r ant y i s not  

enough.   An expr ess war r ant y r el at i ng t o t he sal e of  goods i s 

cr eat ed by an " af f i r mat i on of  f act  or  pr omi se made by t he sel l er  

t o t he buyer  whi ch r el at es t o t he goods and becomes par t  of  t he 

basi s of  t he bar gai n, "  or  by " [ a] ny descr i pt i on of  t he goods 

whi ch i s made par t  of  t he basi s of  t he bar gai n. "   Wi s.  St at .  



No.  2008AP2812   

 

14 
 

§ 402. 313( 1) ( a) ,  ( b) . 9  An expr ess war r ant y,  t hen,  gener al l y 

r equi r es some af f i r mat i on of  f act  or  descr i pt i on r egar di ng t he 

goods or  ser vi ces t hat  becomes a basi s f or  a bar gai n bet ween t he 

par t i es and has t he nat ur al  t endency t o i nduce t he buyer  t o 

pur chase t he goods or  ser vi ces.   See Ewer s v.  Ei senzopf ,  88 

Wi s.  2d 482,  489,  276 N. W. 2d 802 ( 1979) ;  Br own v.  Gen.  Mot or s 

Cor p. ,  355 F. 2d 814,  818 ( 4t h Ci r .  1966) .   Though f or mal  wor ds 

l i ke " war r ant y"  or  " guar ant ee"  ar e not  r equi r ed t o cr eat e an 

expr ess war r ant y,  t he bur den i s on buyer s ( i n t he sal e of  goods 

or  ser vi ces)  t o pr ove t hei r  pur chase was made based on t he 

f act ual  r epr esent at i ons.   Ewer s,  88 Wi s.  2d 487- 89.  

¶30 A " guar ant ee"  can have mul t i pl e meani ngs dependi ng on 

t he cont ext .   Somet i mes " guar ant ee"  i s used synonymousl y wi t h 

" war r ant y. "   See Consol .  Paper s,  I nc.  v.  Dor r - Ol i ver ,  I nc. ,  153 

Wi s.  2d 589,  595 n. 4,  451 N. W. 2d 456 ( Ct .  App.  1989)  ( anal yzi ng 

an expr ess war r ant y t hat  descr i bes i t sel f  as a " war r ant y or  

guar ant ee" ) ;  Fr ant l  I nd. ,  I nc.  v.  Mai er  Const r . ,  I nc. ,  68 

Wi s.  2d 590,  595- 96,  229 N. W. 2d 610 ( 1975)  ( al t er nat el y 

descr i bi ng t he cl ai m at  i ssue as a " war r ant y"  and a 

" guar ant ee" ) .   Bl ack' s Law Di ct i onar y def i nes " guar ant ee"  as 

" [ t ] he assur ance t hat  a cont r act  or  l egal  act  wi l l  be dul y 

car r i ed out . "   Bl ack' s Law Di ct i onar y 772 ( 9t h ed.  2009) .   A 

guar ant ee i s usual l y seen " i n t he cont ext  of  consumer  war r ant i es 

or  ot her  assur ances of  qual i t y or  per f or mance. "   I d.  

                                                 
9 Pr ovi di ng a sampl e or  model  t hat  i s  made par t  of  t he 

bar gai n can al so cr eat e an expr ess war r ant y under  t he UCC.   See 
Wi s.  St at .  § 402. 313( 1) ( c) .  
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¶31 I n t hi s case,  even i f  t he st at ement s al l eged by t he 

Hocki ngs wer e i n f act  made,  we do not  see evi dence of  an expr ess 

war r ant y or  guar ant ee.   These concept s sound i n cont r act ,  and 

t her e was never  any cont r act ual  or  ot her  r el at i onshi p bet ween 

t he Ci t y and t he Hocki ngs.   The Hocki ngs'  i nt er est  st emmed f r om 

t he possi bl e ef f ect s of  t he subdi v i s i on,  not  f r om any di r ect  

st ake i n i t .  

¶32 Addi t i onal l y,  because t her e was no wr i t t en cont r act  

bet ween t he Hocki ngs and t he Ci t y,  an expr ess war r ant y coul d be 

cr eat ed onl y i f  t he Hocki ngs wer e i nduced t o r el y on t he 

pr omi ses such t hat  t he expr ess war r ant y was a basi s f or  a 

bar gai n.   See Sel zer  v.  Br unsel l  Br os. ,  Lt d. ,  2002 WI  App 232,  

¶¶13- 14,  257 Wi s.  2d 809,  652 N. W. 2d 806.   Ther e s i mpl y was no 

bar gai n her e.   Whi l e t he Hocki ngs may have def er r ed l egal  act i on 

based upon t he i nf or mal  r epr esent at i ons of  var i ous c i t y 

of f i c i al s,  t he r epr esent at i ons di d not  i nduce t he Hocki ngs t o 

come t o an agr eement  wi t h t he Ci t y on anyt hi ng.  

¶33 I n t he cont ext  of  § 893. 89( 4) ( b) ,  t he expr ess war r ant y 

or  guar ant ee i s c l ear l y r ef er r i ng t o an assur ance of  qual i t y by 

t he one desi gni ng or  const r uct i ng t he i mpr ovement ,  l i kel y f or  a 

def i ned per i od of  t i me.   Hence,  t he st at ut e al l ows an expr ess 

war r ant y or  guar ant ee t o out l i ve t he st at ut e of  r epose " f or  t he 

per i od of  t hat  war r ant y or  guar ant ee. "   § 893. 89( 4) ( b) .   Such an 

expr ess war r ant y or  guar ant ee i s not  pr esent  her e.  

¶34 The second pr obl em wi t h t he Hocki ngs'  ar gument  i s t hat  

none of  t he pur por t ed st at ement s al l eged by t he Hocki ngs came 

f r om a r epr esent at i ve of  t he Ci t y of  Dodgevi l l e aut hor i zed t o 
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bi nd t he Ci t y.   Accor di ngl y,  even i f  we assume t hese st at ement s 

const i t ut ed an expr ess war r ant y or  guar ant ee,  t he Hocki ngs 

si mpl y cannot  show t hat  t he expr ess war r ant i es or  guar ant ees 

wer e bi ndi ng upon t he Ci t y of  Dodgevi l l e.  

¶35 I n or der  t o deci de t hi s case,  we need not  det er mi ne 

t he pr eci se boundar i es of  when a muni ci pal i t y can be sai d t o 

have act ed i n i t s of f i c i al  capaci t y.   However ,  gi ven t he f act s 

i n t he pr esent  case,  i t  i s  c l ear  t hat  t he Ci t y of  Dodgevi l l e di d 

not  act  at  al l .  

¶36 Muni ci pal  ent i t i es such as t he Ci t y of  Dodgevi l l e ar e 

cr eat ed by and der i ve t hei r  aut hor i t y f r om t he st at e 

l egi s l at ur e.   Hol zbauer  v.  Saf way St eel  Pr ods. ,  I nc. ,  2005 WI  

App 240,  ¶18,  288 Wi s.  2d 250,  708 N. W. 2d 36.   The bur den of  

pr ovi ng t hat  t he Ci t y act ed i n a par t i cul ar  manner  i s on t he 

Hocki ngs.   See i d. ,  ¶20.   Mor eover ,  t he power  t o act  on behal f  

of  t he Ci t y i s r eser ved t o t he Ci t y i t sel f ,  unl ess t hat  power  

has been speci f i cal l y del egat ed.   I d. ,  ¶22 ( " Unl ess t he power  t o 

bi nd t he muni ci pal i t y f i nanci al l y has been speci f i cal l y 

del egat ed,  t he onl y ent i t y wi t h t he st at ut or y  aut hor i t y t o 

cont r act  i s  t he muni ci pal i t y. " ) .  

¶37 I n Pr obst  v.  Menasha,  t he Ci t y of  Menasha ent er ed i nt o 

a cont r act  wi t h t he pl ai nt i f f  t o bui l d new si dewal ks and r epai r  

ol d ones.   245 Wi s.  90,  91- 92,  13 N. W. 2d 504 ( 1944) .   Dur i ng t he 

wor k,  t he pl ai nt i f f  was i nst r uct ed by t he c i t y engi neer  and a 

speci al  commi t t ee of  t he common counci l  t o use addi t i onal  sand 

as f i l l  under  t he s i dewal ks.   I d.  at  92.   The ci t y engi neer  

assur ed t he pl ai nt i f f  t hat  he woul d be r ei mbur sed by t he c i t y 
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f or  t he excess sand.   I d.  at  92- 93.   Lat er ,  t he Ci t y of  Menasha 

r ef used t o pay on t he gr ounds t hat  t he cont r act  speci f i ed t hat  

t he pl ai nt i f f  was t o f ur ni sh suf f i c i ent  f i l l i ng as necessar y.   

I d.  at  93.  

¶38 We agr eed wi t h t he Ci t y of  Menasha t hat  t he or i gi nal  

cont r act  was not  modi f i ed by t he engi neer ' s pr omi se:  " We ar e 

c i t ed t o no st at ut e and we know of  none t hat  conf er s aut hor i t y  

upon t he ci t y engi neer  or  t he st r eet  commi t t ee of  t he common 

counci l  t o modi f y t he t er ms of  a cont r act  ent er ed i nt o by a c i t y 

i n t he manner  pr escr i bed by st at ut e. "   I d.  at  94.   Thus,  even 

t hough t he pl ai nt i f f  was f ol l owi ng t he di r ect i on and i nst r uct i on 

of  t he c i t y engi neer ,  we f ound t hat  t he Ci t y of  Menasha coul d 

not  be hel d l i abl e f or  t he r epr esent at i ons of  t he c i t y engi neer  

and speci al  commi t t ee of  t he common counci l  when,  i n t hese 

mat t er s,  t he Ci t y of  Menasha coul d onl y act  t hr ough means 

pr escr i bed by st at ut e.   I d.   " [ A]  c i t y, "  we hel d,  " cannot  become 

l i abl e except  i n some manner  aut hor i zed by l aw. "   I d.  

¶39 Thus,  c i t y of f i ci al s,  such as empl oyees and i ndi v i dual  

member s of  t he common counci l ,  cannot ,  t hr ough r epr esent at i ons 

t hat  pr obl ems wi l l  be sol ved,  bi nd t he Ci t y t o r esol ve t hose 

pr obl ems unl ess t hey act  or  make t hei r  r epr esent at i ons wi t h t he 

aut hor i t y t o bi nd t he Ci t y.  

¶40 The Hocki ngs count er  t hat  of f i c i al  act i on by t he Ci t y 

i s not  necessar y f or  t he Ci t y t o be deemed t o have act ed.   They 

asser t  t hat  t he st at ut e cont ai ns no such r equi r ement  f or  

of f i c i al  act i on,  and t hat  t he Hocki ngs shoul d not  be penal i zed 

f or  r el y i ng t o t hei r  det r i ment  on t he empt y pr omi ses of  c i t y 
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of f i c i al s.   Just  because t he war r ant y or  guar ant ee i s not  

enf or ceabl e,  t he Hocki ngs ar gue,  does not  mean i t  was not  made.  

¶41 The Hocki ngs r eal l y appear  t o be ar gui ng t hat  t he 

except i on f or  expr ess war r ant i es and guar ant ees i n 

§ 893. 89( 4) ( b)  f unct i ons as a sor t  of  equi t abl e est oppel . 10  

Equi t abl e est oppel  i s  est abl i shed when one par t y demonst r at es 

t hat  i t  was i nduced by some act i on or  non- act i on of  anot her  

par t y,  and r easonabl y r el i ed t o i t s det r i ment .   Kamps v.  DOR,  

2003 WI  App 106,  ¶20,  264 Wi s.  2d 794,  663 N. W. 2d 306.  

¶42 The equi t abl e est oppel  ar gument  f al l s  shor t  on at  

l east  t wo gr ounds.   Fi r st ,  f or  t he r easons st at ed above,  t he 

st at ut e' s except i on f or  onl y expr ess war r ant i es and guar ant ees 

makes cl ear  t hat  i t  i s  not  i nt endi ng t o cr eat e an equi t abl e 

est oppel - l i ke cat ch–al l  pr ovi s i on.   Second,  t he Ci t y t ook no 

act i on or  non- act i on i n t hi s case t hat  coul d have i nduced 

r el i ance.   Any i nducement  r easonabl y r el i ed on by t he Hocki ngs 

was made by t hose who di d not  and coul d not  act  or  make 

r epr esent at i ons on behal f  of  t he Ci t y.   For  t hese r easons,  t he 

Hocki ngs'  equi t abl e est oppel  ar gument  f ai l s .  

¶43 I n sum,  t he Hocki ngs have not  met  t hei r  bur den of  

pr ovi ng t hat  t he Ci t y of  Dodgevi l l e made an expr ess war r ant y or  

                                                 
10 The Hocki ngs'  equi t abl e est oppel  ar gument  i s conf usi ng.   

They admi t  t hat  § 893. 89( 4) ( b)  i s not  dr af t ed t o f unct i on l i ke 
equi t abl e est oppel ,  and t hey asser t  t hat  t hey ar e not  c l ai mi ng 
equi t abl e est oppel .   Nonet hel ess,  t hey ar gue t hat  t hey sat i sf y  
t he r equi r ement s of  an equi t abl e est oppel  c l ai m.   I n addi t i on,  
t hei r  ar gument  f or  t he appl i cabi l i t y  of  § 893. 89( 4) ( b)  seems t o 
r est  l ar gel y on an i nt er pr et at i on t hat  i s mat er i al l y  
i ndi st i ngui shabl e f r om equi t abl e est oppel .  
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guar ant ee t o t he Hocki ngs r egar di ng i t s const r uct i on of  t he 

r oads,  cur bs,  and st r eet  gut t er s i n t he Lor r ai ne Subdi v i s i on.   

Ther ef or e,  t he Hocki ngs'  sui t  does not  meet  t he except i on t o t he 

st at ut e of  r epose f ound i n Wi s.  St at .  § 893. 89( 4) ( b) .  

B.  Wi s.  St at .  § 893. 89( 4) ( c)  

¶44 The second except i on at  i ssue i n t hi s case i s out l i ned 

i n § 893. 89( 4) ( c) .   I t  st at es t hat  t he t en- year  st at ut e of  

r epose does not  appl y t o act i ons f or  damages " r esul t i ng f r om 

negl i gence i n t he mai nt enance,  oper at i on or  i nspect i on of  an 

i mpr ovement  t o r eal  pr oper t y"  by t he " owner  or  occupi er  of  r eal  

pr oper t y. "  

¶45 Her e,  t he " owner  or  occupi er  of  r eal  pr oper t y"  i s t he 

Ci t y. 11  As al r eady di scussed,  t he " i mpr ovement  t o r eal  pr oper t y"  

i s t he bui l di ng of  t he r oads,  cur bs,  and st r eet  gut t er s i n t he 

Lor r ai ne Subdi v i s i on.   I n or der  f or  t hi s except i on t o appl y,  t he 

Ci t y woul d need t o be negl i gent  " i n t he mai nt enance,  oper at i on 

or  i nspect i on"  of  t he r oads,  cur bs,  and st r eet  gut t er s.  

¶46 The di sput e r egar di ng § 893. 89( 4) ( c)  boi l s down t o 

what  i t  means t o mai nt ai n t he r oadways,  whi ch we assume f or  our  

pur poses her e do const i t ut e a nui sance.   The Hocki ngs ar gue t hat  

t he r oadways const i t ut e a nui sance due t o t he wat er  damage t hey 

caused and cont i nue t o cause t o t hei r  pr oper t y.   Thus,  t hey 

asser t  t hat  t he Ci t y cr eat ed and i s now mai nt ai ni ng a nui sance.   

                                                 
11 The par t i es di d not  addr ess whet her  t he Ci t y of  

Dodgevi l l e i s an " owner  or  occupi er "  of  t he r oads,  cur bs,  and 
st r eet  gut t er s wi t hi n t he meani ng of  § 893. 89( 4) ( c) .   We assume 
her e,  but  do not  deci de,  t hat  t he Ci t y i s such an owner  or  
occupi er .  
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The Ci t y ar gues t hat  mai nt ai ni ng t he i mpr ovement  means keepi ng 

t he i mpr ovement  i n good r epai r  and oper at i on,  whi ch t he Ci t y has 

done.  

¶47 The t ext  of  t he st at ut e di st i ngui shes bet ween sui t s 

ar i s i ng f r om " desi gn"  or  " pl anni ng"  def ect s,  whi ch expl i c i t l y 

f al l  wi t hi n t he st at ut e of  r epose, 12 and sui t s  ar i s i ng f r om 

negl i gent  mai nt enance of  t he pr oper t y under  § 893. 89( 4) ( c) .   I f  

t he i mpr ovement  causes damage due t o poor  desi gn,  a pl ai nt i f f  

has t en year s t o asser t  hi s or  her  r i ght s.   Const r ui ng t he 

phr ase " mai nt enance,  oper at i on or  i nspect i on of  an i mpr ovement  

t o r eal  pr oper t y"  t o mean mai nt enance or  oper at i on of  a nui sance 

woul d cr eat e an except i on t hat  swal l ows t he r ul e.   Thi s i s so 

because ever y i mpr ovement  t hat  i s  negl i gent l y desi gned coul d be 

consi der ed an ongoi ng nui sance t hat  t he owner  or  oper at or  

negl i gent l y mai nt ai ns by f ai l i ng t o cor r ect .  

¶48 Our  i nt er pr et at i on al so accor ds wi t h t he gener al l y 

under st ood meani ng of  " mai nt enance. "   The Amer i can Her i t age 

Di ct i onar y def i nes " mai nt enance"  as " [ t ] he wor k of  keepi ng 

                                                 
12 Wi sconsi n St at .  § 893. 89( 2)  st at es i n r el evant  par t :  

[ N] o cause of  act i on may accr ue and no act i on may be 
commenced .  .  .  agai nst  t he owner  or  occupi er  of  t he 
pr oper t y .  .  .  af t er  t he end of  t he exposur e 
per i od .  .  .  ar i s i ng out  of  any def i c i ency or  def ect  
i n t he desi gn,  l and sur veyi ng,  pl anni ng,  super vi s i on 
or  obser vat i on of  const r uct i on of ,  t he const r uct i on 
of ,  or  t he f ur ni shi ng of  mat er i al s f or ,  t he 
i mpr ovement  t o r eal  pr oper t y.  ( Emphasi s added. )  
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somet hi ng i n pr oper  condi t i on;  upkeep. "   Amer i can Her i t age 

Di ct i onar y 1084 ( 3r d ed.  1992) .  

¶49 Thus,  when an i mpr ovement  t o r eal  pr oper t y cr eat es a 

nui sance,  a par t y has t en year s f r om t he subst ant i al  compl et i on 

of  t hat  i mpr ovement  t o br i ng sui t .   Sect i on 893. 89( 4) ( c)  

appl i es,  however ,  when an i mpr ovement  t o r eal  pr oper t y i s 

compl et ed,  but  t he owner  or  occupi er  i s negl i gent  i n t he 

mai nt enance,  oper at i on,  or  i nspect i on of  i t ,  t hus causi ng 

damage.   I t  does not  appl y t o pr oper  mai nt enance of  an 

i mpr ovement  when i t  i s  t he i mpr ovement  i t sel f  t hat  causes 

i nj ur y.  

¶50 We concl ude t hat  t he al l eged negl i gence was i n t he 

pl anni ng and desi gn of  t he r oadways.   Ther e i s no evi dence t hat  

t he Ci t y has been negl i gent  i n mai nt ai ni ng t he r oadways 

f ol l owi ng t hei r  const r uct i on.   I n shor t ,  t he f act s al l eged by 

t he Hocki ngs do not  pl ace t hei r  sui t  wi t hi n t he except i on 

cont ai ned i n § 893. 89( 4) ( c) .  

I V.  CONCLUSI ON 

¶51 Unf or t unat el y,  t hi s case bear s out  t he common l aw 

war ni ng t hat  one who deal s wi t h a muni ci pal i t y does so at  hi s or  

her  own r i sk.   Hol zbauer ,  288 Wi s.  2d 250,  ¶19.   But  t hese 

asser t i ons do not  br i ng t he Hocki ngs'  sui t  i n t hi s case wi t hi n 

t he except i ons t o t he t en- year  st at ut e of  r epose.   I n cr eat i ng 

t hi s st at ut e,  t he l egi s l at ur e made a pol i cy choi ce t hat  

l egi t i mat e i nj ur i es woul d be wi t hout  a r emedy at  l aw t en year s 

af t er  t he subst ant i al  compl et i on of  an i mpr ovement  t o r eal  

pr oper t y,  r egar dl ess of  when t he i nj ur i es wer e suf f er ed or  t he 
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def ect  di scover ed.   Though st at ut es of  l i mi t at i on and r epose 

have i mpor t ant  benef i t s,  t hey do have t hei r  cost s.  

¶52 We concl ude t hat  nei t her  § 893. 89( 4) ( b)  nor  

§ 893. 89( 4) ( c)  appl i es,  and t he Hocki ngs'  sui t  i s  bar r ed by t he 

t en- year  st at ut e of  r epose i n Wi s.  St at .  § 893. 89.   Sect i on 

893. 89( 4) ( b)  does not  appl y because t he Hocki ngs have not  shown 

t hat  t he Ci t y of  Dodgevi l l e i t sel f  made any expr ess war r ant y or  

guar ant ee r egar di ng t he i mpr ovement s.   Sect i on 893. 89( 4) ( c)  does 

not  appl y because t he Ci t y has not  been negl i gent  i n 

mai nt ai ni ng,  oper at i ng,  or  i nspect i ng t he i mpr ovement s.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s and hol d t hat  t he 

c i r cui t  cour t  pr oper l y gr ant ed summar y j udgment  f or  t he Ci t y,  

t her eby di smi ssi ng t he Hocki ngs'  sui t .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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