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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s dec i s i on1 t hat  r ever sed a j udgment  

ent er ed on a j ur y ver di ct  by t he Waukesha Count y Ci r cui t  Cour t ,  

J.  Mac Davi s,  Judge.   Rashaad A.  I mani  ( I mani )  was convi ct ed of  

one count  each of  ar med r obber y,  as par t y t o a cr i me,  i n 

v i ol at i on of  Wi s.  St at .  § 943. 32( 2)  ( 2007- 08) 2 and possessi on of  

                                                 
1 St at e v.  I mani ,  2009 WI  App 98,  320 Wi s.  2d 505,  771 

N. W. 2d 379.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

Wi sconsi n St at .  § 943. 32,  " Robber y, "  pr ovi des:   
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a f i r ear m by a f el on i n v i ol at i on of  Wi s.  St at .  § 941. 29( 2) , 3 

bot h as a r epeat er  pur suant  t o Wi s.  St at .  § 939. 62( 1) ( c) . 4  The 

                                                                                                                                                             
( 1)  Whoever ,  wi t h i nt ent  t o st eal ,  t akes pr oper t y 

f r om t he per son or  pr esence of  t he owner  by ei t her  of  
t he f ol l owi ng means i s gui l t y of  a Cl ass E f el ony:   

( a)  By usi ng f or ce agai nst  t he per son of  t he 
owner  wi t h i nt ent  t her eby t o over come hi s or  her  
physi cal  r esi st ance or  physi cal  power  of  r esi st ance t o 
t he t aki ng or  car r y i ng away of  t he pr oper t y;  or   

( b)  By t hr eat eni ng t he i mmi nent  use of  f or ce 
agai nst  t he per son of  t he owner  or  of  anot her  who i s 
pr esent  wi t h i nt ent  t her eby t o compel  t he owner  t o 
acqui esce i n t he t aki ng or  car r y i ng away of  t he 
pr oper t y.   

( 2)  Whoever  v i ol at es sub.  ( 1)  by use or  t hr eat  of  
use of  a danger ous weapon,  a devi ce or  cont ai ner  
descr i bed under  s.  941. 26( 4) ( a)  or  any ar t i c l e used or  
f ashi oned i n a manner  t o l ead t he vi ct i m r easonabl y t o 
bel i eve t hat  i t  i s  a danger ous weapon or  such a devi ce 
or  cont ai ner  i s gui l t y of  a Cl ass C f el ony.  

3 The r el evant  pr ovi s i ons of  Wi s.  St at .  § 941. 29,  
" Possessi on of  a f i r ear m, "  ar e as f ol l ows:   

( 1)  A per son i s  subj ect  t o t he r equi r ement s and 
penal t i es of  t hi s sect i on i f  he or  she has been:   

( a)  Convi ct ed of  a f el ony i n t hi s st at e.   

 .  .  .  .  

( 2)  A per son speci f i ed i n sub.  ( 1)  i s gui l t y of  a 
Cl ass G f el ony i f  he or  she possesses a f i r ear m under  
any of  t he f ol l owi ng ci r cumst ances:   

( a)  The per son possesses a f i r ear m subsequent  t o 
t he convi ct i on f or  t he f el ony or  ot her  cr i me,  as 
speci f i ed i n sub.  ( 1) ( a)  or  ( b) .  

4 The r el evant  pr ovi s i ons of  Wi s.  St at .  § 939. 62,  " I ncr eased 
penal t y f or  habi t ual  cr i mi nal i t y, "  st at e:   
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cour t  of  appeal s concl uded t hat  t he evi dence was mor e t han 

suf f i c i ent  f or  t he j ur y t o convi ct  I mani ;  never t hel ess,  t he 

cour t  r emanded f or  a new t r i al  on t he gr ounds t hat  t he c i r cui t  

cour t  deni ed I mani ' s pr et r i al  mot i on t o r epr esent  hi msel f  

wi t hout  engagi ng hi m i n t he col l oquy r equi r ed by St at e v.  

Kl essi g,  211 Wi s.  2d 194,  564 N. W. 2d 716 ( 1997) .   The St at e 

pet i t i oned t hi s cour t  f or  r evi ew,  and we accept ed.   We now 

r ever se t he deci s i on of  t he cour t  of  appeal s and uphol d I mani ' s 

convi ct i on.  

                                                                                                                                                             
( 1)  I f  t he act or  i s a r epeat er ,  as t hat  t er m i s 

def i ned i n sub.  ( 2) ,  and t he pr esent  convi ct i on i s f or  
any cr i me f or  whi ch i mpr i sonment  may be i mposed,  
except  f or  an escape under  s.  946. 42 or  a f ai l ur e t o 
r epor t  under  s.  946. 425,  t he maxi mum t er m of  
i mpr i sonment  pr escr i bed by l aw f or  t hat  cr i me may be 
i ncr eased as f ol l ows:   

 .  .  .  .  

( c)  A maxi mum t er m of  i mpr i sonment  of  mor e t han 
10 year s may be i ncr eased by not  mor e t han 2 year s i f  
t he pr i or  convi c t i ons wer e f or  mi sdemeanor s and by not  
mor e t han 6 year s i f  t he pr i or  convi ct i on was f or  a 
f el ony.   

( 2)  The act or  i s a r epeat er  i f  t he act or  was 
convi ct ed of  a f el ony dur i ng t he 5- year  per i od 
i mmedi at el y pr ecedi ng t he commi ssi on of  t he cr i me f or  
whi ch t he act or  pr esent l y i s bei ng sent enced,  or  i f  
t he act or  was convi ct ed of  a mi sdemeanor  on 3 separ at e 
occasi ons dur i ng t hat  same per i od,  whi ch convi ct i ons 
r emai n of  r ecor d and unr ever sed.   I t  i s  i mmat er i al  
t hat  sent ence was st ayed,  wi t hhel d or  suspended,  or  
t hat  t he act or  was par doned,  unl ess such par don was 
gr ant ed on t he gr ound of  i nnocence.   I n comput i ng t he 
pr ecedi ng 5- year  per i od,  t i me whi ch t he act or  spent  i n 
act ual  conf i nement  ser vi ng a cr i mi nal  sent ence shal l  
be excl uded.  
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¶2 The i ssue i n t hi s case i s whet her  t he c i r cui t  cour t  

commi t t ed r ever si bl e er r or  by denyi ng I mani ' s mot i on t o 

r epr esent  hi msel f  af t er  f i ndi ng t hat  I mani  di d not  val i dl y wai ve 

hi s r i ght  t o counsel  under  t wo of  t he f our  l i nes of  i nqui r y 

pr escr i bed i n Kl essi g and was not  compet ent  t o pr oceed pr o se.  

¶3 We concl ude t hat  t he c i r cui t  cour t  pr oper l y deni ed 

I mani ' s mot i on t o r epr esent  hi msel f .   Fi r st ,  we det er mi ne t hat  

I mani  di d not  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ve 

t he r i ght  t o counsel .   The ci r cui t  cour t  engaged I mani  i n t wo of  

t he f our  l i nes of  i nqui r y pr escr i bed i n Kl ess i g and pr oper l y 

det er mi ned t hat  I mani  ( 1)  di d not  make a del i ber at e choi ce t o 

pr oceed wi t hout  counsel ,  and ( 2)  was unawar e of  t he di f f i cul t i es 

and di sadvant ages of  sel f - r epr esent at i on.   I f  any one of  t he 

f our  condi t i ons pr escr i bed i n Kl essi g i s not  met ,  t he c i r cui t  

cour t  i s  r equi r ed t o concl ude t hat  t he def endant  di d not  val i dl y 

wai ve t he r i ght  t o counsel .   Second,  we concl ude t hat  t he 

c i r cui t  cour t ' s  det er mi nat i on t hat  I mani  was not  compet ent  t o 

pr oceed pr o se i s suppor t ed by t he f act s i n t he r ecor d.   Because 

I mani  di d not  val i dl y wai ve hi s  r i ght  t o counsel  and was not  

compet ent  t o pr oceed pr o se,  t he c i r cui t  cour t  was r equi r ed t o 

pr event  hi m f r om r epr esent i ng hi msel f .    

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶4 The f act s gi v i ng r i se t o I mani ' s convi ct i on ar e 

convol ut ed and l ar gel y i r r el evant  t o t hi s appeal .   For  our  

pur poses,  t he evi dence at  t r i al  demonst r at ed t hat  on Mar ch 1,  

2006,  I mani  and hi s cousi n,  Razi ga I mani ,  masked and car r y i ng 

f i r ear ms,  ent er ed t he Guar ant y Bank i nsi de t he Pi ck ' n Save 
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gr ocer y st or e on Appl et on Avenue i n Menomonee Fal l s.   The I mani s 

demanded money f r om t he bank empl oyees and l ef t  wi t h a met al  

bank box cont ai ni ng i n excess of  $100, 000.   Wi t h I mani  dr i v i ng,  

t hey f l ed f r om t he scene i n a st ol en vehi c l e and wer e subj ect  t o 

a hi gh- speed pur sui t  by a Menomonee Fal l s pol i ce of f i cer .   I mani  

event ual l y l ost  cont r ol  of  t he vehi c l e and cr ashed on Hampt on 

Avenue.   The I mani s escaped f r om t he vehi c l e on f oot  and 

separ at ed. 5   

¶5 St i l l  car r y i ng hi s f i r ear m,  I mani  ent er ed t he 

Mi l waukee Washi ng Machi ne,  I nc.  st or e on Appl et on Avenue and 

demanded a r i de f r om t he dr i ver  of  t he Bui ck Ri v i er a par ked 

out si de.   He t ol d t he dr i ver ,  James Dukes ( Dukes) ,  t hat  he had 

j ust  r obbed a bank i n Menomonee Fal l s.   Dukes dr ove I mani  t o a 

l ocat i on about  f our  or  f i ve mi nut es away.   A f i nger pr i nt  l i f t ed 

f r om t he Bui ck ' s passenger ' s s i de door  handl e was l at er  

i dent i f i ed as I mani ' s,  and when pr esent ed by t he pol i ce wi t h a 

r ange of  phot ogr aphs,  Dukes sel ect ed I mani  as t he i ndi v i dual  who 

car j acked hi m.  

¶6 On June 20,  2006,  I mani  was char ged wi t h one count  of  

ar med r obber y,  as par t y t o a cr i me,  and one count  of  possessi on 

of  a f i r ear m by a f el on,  bot h as a r epeat er .   At  t he pr el i mi nar y 

hear i ng,  Dukes agai n i dent i f i ed I mani  as t he i ndi v i dual  who 

car j acked hi m.   On Jul y 27,  2007,  I mani  moved t o suppr ess Dukes'  

i n- cour t  i dent i f i cat i on of  hi m on t he gr ounds t hat  medi a 

                                                 
5 Razi ga I mani  was appr ehended by pol i ce t hat  day and 

admi t t ed hi s r ol e i n t he r obber y.   Pur suant  t o a pl ea agr eement ,  
he t est i f i ed agai nst  I mani  at  I mani ' s t r i al .  
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cover age of  t he r obber y may have t ai nt ed t he i dent i f i cat i on.   

The ci r cui t  cour t  deni ed I mani ' s mot i on at  a pr et r i al  hear i ng on 

Jul y 31,  2007.  

¶7 That  hear i ng i s at  t he cent er  of  t hi s appeal .   Af t er  

t he c i r cui t  cour t  deni ed I mani ' s mot i on,  I mani  i nf or med t he 

cour t  t hat  he woul d l i ke t o r epr esent  hi msel f  at  t r i al .   At  t hat  

t i me,  he was r epr esent ed by At t or ney Joseph Schuber t ,  who by 

t hen was t he t hi r d st at e publ i c def ender  appoi nt ed t o I mani . 6 

¶8 I mani  r easoned t hat  he di d not  f eel  as t hough hi s 

counsel  " spoke up enough f or  [ hi m] "  dur i ng t he mot i on hear i ng 

and t hat  he was " ver y di ssat i sf i ed. "   I n par t i cul ar ,  he was 

upset  t hat  hi s counsel  di d not  pl ay a news br oadcast  at  t he 

hear i ng i n an at t empt  t o j og Dukes'  memor y,  and he ar gued t hat  

hi s counsel  had not  yet  f ul l y  i nvest i gat ed t he ci r cumst ances 

sur r oundi ng t he f i nger pr i nt  anal ysi s.   " [ H] av i ng been t hr ough 

t hi s wi t h about  t hr ee l awyer s, "  I mani  f el t  as t hough he coul d 

best  r epr esent  hi msel f  at  t r i al :  

So,  when i t  comes t o t r i al  I  know,  l i ke I  sai d 
bef or e,  ai n' t  nobody goi ng t o r epr esent  mysel f  bet t er  
t han me.   I ' ve been deal i ng wi t h t hi s case f or  over  a 
year  now and I ' m pr et t y sur e t hat  I  got  a f ul l er  
def ense pr epar ed t hat  I ' ve been pr epar i ng mysel f ,  you 
know,  wi t h t he hel p of  my l awyer s,  you know.  .  .  .  

¶9 The ci r cui t  cour t  asked I mani  how he i s goi ng t o 

convi nce t he cour t  t hat  he i s compet ent  t o r epr esent  hi msel f .   

I mani  r esponded t hat  he had been " wor ki ng on"  hi s case f or  13 

                                                 
6 The r ecor d r ef l ect s t hat  I mani  r equest ed new appoi nt ment  

of  counsel  at  l east  t wi ce.  
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mont hs,  had compl et ed t he t ent h gr ade,  coul d r ead and wr i t e 

Engl i sh,  and r eads at  a col l ege l evel .   I mani  al so st at ed t hat  

he had appear ed i n cour t  at  l east  f i ve t i mes bef or e i n ot her  

cases,  t hough admi t t edl y al ways wi t h counsel :  

The Cour t :  And what  exper i ence do you have wi t h 
t he l egal  syst em?  Have you ever  appear ed i n cour t  
besi des t hi s case? 

I mani :  Of  cour se.  

The Cour t :  For  what  k i nd of  mat t er s,  cr i mi nal  
mat t er s,  or ? 

I mani :  Cr i mi nal  mat t er s.  

The Cour t :  How many t i mes do you t hi nk? 

I mani :  At  l east  maybe,  f i ve.  

The Cour t :  Have you ever  r epr esent ed your sel f  i n 
cour t  bef or e? 

I mani :  No.  

The Cour t :  You have al ways had a l awyer ? 

I mani :  Yes.  

¶10 Despi t e t hose r epr esent at i ons,  t he c i r cui t  cour t  

deni ed I mani ' s mot i on t o r epr esent  hi msel f  and of f er ed t he 

f ol l owi ng expl anat i on:  

Whi l e i t  i s  not  t he l ast  mi nut e on t he cl ock 
we' r e get t i ng c l ose t o a j ur y t r i al  t hat  r equi r es 
subst ant i al  and ext ensi ve pr epar at i on.   And I ' m——
because i t  i s  a t wo def endant  t r i al  i t  makes i t  
par t i cul ar l y di f f i cul t  t o get  t hat  pr epar at i on on 
t r ack.   We not  onl y have t o have t he St at e and 
Def endant ,  we have t wo def endant s.  

And ever ybody has t o be pr epar ed and r eady t o 
st ar t  t he same day at  t he same t i me,  and keep t he case 
or gani zed t oget her .   That  means t hat  any pot ent i al  
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t hr eat  t o keepi ng t he schedul e i s an even bi gger  i ssue 
t han i t  ot her wi se woul d be.  

 .  .  .  .  

I  al so have i n mi nd t hat  Mr .  Rashaad I mani  has 
had sever al  l awyer s.   And whi l e he cer t ai nl y i s 
ent i t l ed t o some degr ee t o have t he l awyer  of  hi s 
choi ce and t o swi t ch l awyer s,  t hat  i s  not  an unl i mi t ed 
r i ght .   I t  has t o be bal anced agai nst  pr oper  
pr epar at i on and conduct i ng of  a t r i al .  

The r easons he gi ves t hey seem t o be epi sodi c 
dr i ven,  he comes t o cour t  t oday on a mot i on,  he 
doesn' t  wi n t he mot i on and now he i s di sgr unt l ed.   
That ' s i n and of  i t sel f  not  a suf f i c i ent l y r at i onal  
basi s t o j ust i f y such a deci s i on.  

 .  .  .  .  

I  don' t  know t hat  much about  hi s capabi l i t y ,  but  
he has onl y got  a 10t h gr ade educat i on,  he sai d he 
r eads at  a col l ege l evel ,  t hat ' s t he onl y i nf or mat i on 
I  have on t he subj ect  of  hi s educat i on and backgr ound.    

He says he has been t o cour t ,  but  appar ent l y 
t hose di dn' t  i nvol ve t r i al s,  and he di dn' t  r epr esent  
hi msel f .   So whi l e he has some obser vat i onal  
exper i ence wi t h t he cr i mi nal  cour t  syst em,  i t  hasn' t  
been pr esent ed t o me t hat  he has any exper i ence 
act ual l y conduct i ng pr oceedi ngs l i ke a cr i mi nal  cour t  
t r i al .  

So i n or der  t o pr eser ve t he t r i al  dat e,  mai nt ai n 
t he oppor t uni t y t o be pr epar ed and go f or war d,  and t o 
not  make a f l i ppant  shor t  t er m or  i mmat ur e deci si on go 
i nt o ef f ect ,  I ' m goi ng t o deny i t  at  t hi s poi nt .  

¶11 The ci r cui t  cour t  i ndi cat ed t hat  i t  woul d be wi l l i ng 

t o hear  I mani ' s mot i on agai n.   Mor eover ,  wi t h advance not i ce,  

t he cour t  woul d consi der  t he possi bi l i t y  of  I mani  par t i c i pat i ng 

i n t he openi ng st at ement ,  c l osi ng ar gument ,  and quest i oni ng of  

t he wi t nesses,  wi t h At t or ney Schuber t  act i ng as st andby counsel .    
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¶12 I mani  never  agai n moved f or  sel f - r epr esent at i on,  and 

he pr oceeded t o t r i al  wi t h At t or ney Schuber t  as hi s counsel .   

The j ur y r et ur ned gui l t y ver di ct s on bot h count s,  and t he 

ci r cui t  cour t  ent er ed t he j udgment  of  convi ct i on on Oct ober  29,  

2007.  

¶13 I mani  appeal ed hi s convi ct i on on t wo gr ounds:  t he 

evi dence was i nsuf f i c i ent  t o suppor t  t he j ur y ' s gui l t y ver di ct s,  

and t he ci r cui t  cour t  wr ongf ul l y depr i ved hi m of  hi s  

const i t ut i onal  r i ght  t o sel f - r epr esent at i on because he 

est abl i shed a val i d wai ver  of  counsel  and was compet ent  t o 

r epr esent  hi msel f .  

¶14 On June 3,  2009,  t he cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  j udgment  of  convi ct i on and r emanded f or  a new 

t r i al .   St at e v.  I mani ,  2009 WI  App 98,  ¶1,  320 Wi s.  2d 505,  771 

N. W. 2d 379.   Despi t e concl udi ng t hat  t he evi dence " ampl y 

suppor t s t he ver di ct s, "  i d. ,  ¶21,  t he cour t  det er mi ned t hat  

I mani  was ent i t l ed t o a new t r i al  because t he ci r cui t  cour t  

f ai l ed t o conduct  t he wai ver - of - counsel  col l oquy r equi r ed by 

Kl essi g,  i d. ,  ¶13.   The cour t  di sagr eed wi t h I mani ' s asser t i on 

t hat  he est abl i shed a val i d wai ver  of  counsel ,  concl udi ng 

i nst ead t hat  I mani  " coul d not  have est abl i shed a val i d wai ver  

because t he t r i al  cour t  f ai l ed t o engage hi m i n t he col l oquy 

Kl essi g r equi r es. "   I d. ,  ¶13.  

¶15 The cour t  of  appeal s pr oper l y r ecogni zed t hat  when a 

def endant  seeks t o exer ci se hi s or  her  const i t ut i onal  r i ght  t o 

sel f - r epr esent at i on,  t he c i r cui t  cour t  must  est abl i sh t hat  t he 

def endant  knowi ngl y,  i nt el l i gent l y and vol unt ar i l y  wai ved t he 
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r i ght  t o counsel  and i s compet ent  t o pr oceed pr o se.   I d. ,  ¶14 

( c i t i ng Kl essi g,  211 Wi s.  2d at  203) .   I f  t he c i r cui t  cour t  

f i nds t hat  t he def endant  met  bot h of  t hose condi t i ons,  t he 

cour t ' s  deni al  of  t he def endant ' s r i ght  of  sel f - r epr esent at i on 

i s a st r uct ur al  er r or  subj ect  t o aut omat i c r ever sal .   I d.  

( c i t i ng St at e v.  Har vey,  2002 WI  93,  ¶37,  254 Wi s.  2d 442,  647 

N. W. 2d 189) .  

¶16 The cour t  of  appeal s concl uded t hat  i n t hi s case,  t he 

c i r cui t  cour t  " di d not  even t ouch on"  t he col l oquy r equi r ed i n 

Kl essi g f or  t he pur pose of  est abl i shi ng whet her  I mani ' s wai ver  

of  counsel  was knowi ng and vol unt ar y.   I d. ,  ¶15.   Mor eover ,  as 

t o compet ence,  t he c i r cui t  cour t  f ai l ed t o i dent i f y a " speci f i c  

pr obl em or  di sabi l i t y  whi ch mi ght  s i gni f i cant l y af f ect  [ I mani ' s]  

abi l i t y  t o communi cat e a meani ngf ul  def ense. "   I d. ,  ¶17.   

I nst ead,  t he c i r cui t  cour t  sacr i f i ced I mani ' s  r i ght  t o sel f -

r epr esent at i on f or  an i l l egi t i mat e concer n of  pr eser vi ng t he 

cour t ' s  schedul e.   I d. ,  ¶18.   On t hose gr ounds,  t he cour t  of  

appeal s concl uded t hat  I mani  was ent i t l ed t o a new t r i al .  

¶17 The St at e moved f or  r econsi der at i on,  ar gui ng t hat  

pur suant  t o Kl essi g,  t he pr oper  r emedy f or  a c i r cui t  cour t ' s 

f ai l ur e t o conduct  t he r equi r ed col l oquy i s a post - convi ct i on 

evi dent i ar y hear i ng,  not  a new t r i al .   On June 15,  2009,  t he 

cour t  of  appeal s deni ed t he St at e' s mot i on,  r easoni ng t hat  

" [ a] l t hough a new t r i al  i s  gr ant ed,  i t  i s  not  known i f  [ I mani ]  

wi l l  el ect  sel f - r epr esent at i on at  t he new t r i al  and i f  so,  t he 

t r i al  cour t  wi l l  have t he oppor t uni t y t o make a pr oper  r ecor d on 

t he i ssue. "  
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¶18 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Sept ember  24,  2009.   We now r ever se t he deci s i on of  

t he cour t  of  appeal s and uphol d I mani ' s convi ct i on.  

I I .  STANDARD OF REVI EW 

¶19 Whet her  a def endant  was deni ed hi s or  her  

const i t ut i onal  r i ght  t o sel f - r epr esent at i on pr esent s a quest i on 

of  const i t ut i onal  f act ,  whi ch t hi s cour t  det er mi nes 

i ndependent l y.   See Kl essi g,  211 Wi s.  2d at  204;  St at e v.  Woods,  

117 Wi s.  2d 701,  715,  345 N. W. 2d 457 ( 1984) .   I n or der  t o 

det er mi ne whet her  a def endant  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai ved t he r i ght  t o counsel ,  we appl y const i t ut i onal  

pr i nci pl es t o t he f act s of  t he case.   Kl essi g,  211 Wi s.  2d at  

204.   We r evi ew t hose f act s i ndependent  of  t he c i r cui t  cour t .   

I d.   However ,  a c i r cui t  cour t ' s  det er mi nat i on t hat  a def endant  

i s i ncompet ent  t o pr oceed pr o se " wi l l  be uphel d unl ess t ot al l y 

unsuppor t ed by t he f act s. "   Pi ckens v.  St at e,  96 Wi s.  2d 549,  

569- 70,  292 N. W. 2d 601 ( 1980) ,  over r ul ed on ot her  gr ounds by 

Kl essi g,  211 Wi s.  2d at  206,  212 ( expr essl y " af f i r m[ i ng]  t he 

hol di ng i n Pi ckens as st i l l  cont r ol l i ng on t he i ssue of  

compet ency" ) ;  see al so St at e v.  Mar quar dt ,  2005 WI  157,  ¶21,  286 

Wi s.  2d 204,  705 N. W. 2d 878 ( quot i ng St at e v.  Gar f oot ,  207 

Wi s.  2d 214,  224,  558 N. W. 2d 626 ( 1997) )  ( " We r evi ew a c i r cui t  

cour t  det er mi nat i on of  whet her  a def endant  i s compet ent  t o 

pr oceed pr o se under  what  i s ' essent i al l y  a c l ear l y er r oneous 

st andar d of  r evi ew. ' " ) .  
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I I I .  ANALYSI S 

¶20 Ever y cr i mi nal  def endant  has a f undament al  r i ght  t o 

t he assi st ance of  counsel ,  guar ant eed by bot h Ar t i c l e I ,  Sect i on 

7 of  t he Wi sconsi n Const i t ut i on7 and t he Si xt h Amendment  of  t he 

Uni t ed St at es Const i t ut i on. 8  Kl essi g,  211 Wi s.  2d at  201- 02.   

Equal l y,  a def endant  has a const i t ut i onal  r i ght  t o r epr esent  

hi msel f .   Far et t a v.  Cal i f or ni a,  422 U. S.  806,  819 ( 1975)  

                                                 
7 Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:   

I n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy 
t he r i ght  t o be hear d by hi msel f  and counsel ;  t o 
demand t he nat ur e and cause of  t he accusat i on agai nst  
hi m;  t o meet  t he wi t nesses f ace t o f ace;  t o have 
compul sor y pr ocess t o compel  t he at t endance of  
wi t nesses i n hi s behal f ;  and i n pr osecut i ons by 
i ndi ct ment ,  or  i nf or mat i on,  t o a speedy publ i c t r i al  
by an i mpar t i al  j ur y of  t he count y or  di st r i ct  wher ei n 
t he of f ense shal l  have been commi t t ed;  whi ch count y or  
di st r i ct  shal l  have been pr evi ousl y ascer t ai ned by 
l aw.  

8 The Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on 
pr ovi des:   

I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  enj oy 
t he r i ght  t o a speedy and publ i c t r i al ,  by an 
i mpar t i al  j ur y of  t he St at e and di st r i ct  wher ei n t he 
cr i me shal l  have been commi t t ed,  whi ch di st r i ct  shal l  
have been pr evi ousl y ascer t ai ned by l aw,  and t o be 
i nf or med of  t he nat ur e and cause of  t he accusat i on;  t o 
be conf r ont ed wi t h t he wi t nesses agai nst  hi m;  t o have 
compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s 
f avor ,  and t o have t he Assi st ance of  Counsel  f or  hi s 
def ence.  

The Si xt h Amendment  i s made appl i cabl e t o t he st at es by t he 
Four t eent h Amendment .   See Gi deon v.  Wai nwr i ght ,  372 U. S.  335,  
342 ( 1963) ;  St at e v.  Kl essi g,  211 Wi s.  2d 194,  202,  564 
N. W. 2d 716 ( 1997) .  
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( hol di ng t hat  t he r i ght  t o sel f - r epr esent at i on i s " necessar i l y  

i mpl i ed by t he st r uct ur e of  t he [ Si xt h]  Amendment " ) ;  McKaskl e v.  

Wi ggi ns,  465 U. S.  168,  170 ( 1984) ;  Kl essi g,  211 Wi s.  2d at  203 

( r ecogni z i ng t hat  Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on expl i c i t l y  est abl i shes a def endant ' s r i ght  t o 

conduct  hi s own def ense) .   " Just  as t he r i ght  t o t he assi st ance 

of  counsel  i s  i dent i cal  under  t he Wi sconsi n and Uni t ed St at es 

Const i t ut i ons,  t he r i ght  t o r epr esent  onesel f  al so does not  

di f f er . "   Kl essi g,  211 Wi s.  2d at  203.  

¶21 We,  al ong wi t h t he Uni t ed St at es Supr eme Cour t ,  have 

of t en r ecogni zed t he appar ent  t ensi on bet ween t hese t wo 

const i t ut i onal  r i ght s.   See Far et t a,  422 U. S.  at  832;  Kl essi g,  

211 Wi s.  2d at  203;  Pi ckens,  96 Wi s.  2d at  556.   One cannot  

" bl i nk[ ]  t he f act  t hat  t he r i ght  of  an accused t o conduct  hi s 

own def ense seems t o cut  agai nst  t he gr ai n of  t hi s Cour t ' s  

deci s i ons hol di ng t hat  t he Const i t ut i on r equi r es t hat  no accused 

can be convi ct ed and i mpr i soned unl ess he has been accor ded t he 

r i ght  t o t he assi st ance of  counsel . "   Far et t a,  422 U. S.  at  832.   

The r i ght  t o counsel  i s  r egar ded as one of  t he most  s i gni f i cant  

el ement s of  due pr ocess.   Pi ckens,  96 Wi s.  2d at  555.   Save f or  

" some r ar e i nst ances, "  " [ i ] t  i s  undeni abl e t hat  i n most  cr i mi nal  

pr osecut i ons def endant s coul d bet t er  def end wi t h counsel ' s 

gui dance t han by t hei r  own unski l l ed ef f or t s. "   Far et t a,  422 

U. S.  at  834.   Accor di ngl y,  as a pr er equi s i t e t o a def endant ' s 

sel f - r epr esent at i on,  t he c i r cui t  cour t  must  ensur e t hat  t he 

def endant  ( 1)  has knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  
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wai ved t he r i ght  t o counsel ,  and ( 2)  i s compet ent  t o pr oceed 

pr o se.   Mar quar dt ,  286 Wi s.  2d 204,  ¶56;  Kl essi g,  211 

Wi s.  2d at  203;  Pi ckens,  96 Wi s.  2d at  568- 69.   I f  t he c i r cui t  

cour t  f i nds t hat  bot h condi t i ons ar e met ,  t he cour t  must  per mi t  

t he def endant  t o r epr esent  hi msel f  or  her sel f .   Kl essi g,  211 

Wi s.  2d at  203- 04.   An i mpr oper  deni al  of  a def endant ' s 

const i t ut i onal  r i ght  t o sel f - r epr esent at i on i s a st r uct ur al  

er r or  subj ect  t o aut omat i c r ever sal .   Har vey,  254 Wi s.  2d 442,  

¶37 ( c i t i ng Neder  v.  Uni t ed St at es,  527 U. S.  1,  8 ( 1999)  ( c i t i ng 

McKaskl e,  465 U. S.  at  177 n. 8. ) ) .   On t he ot her  hand,  i f  t he 

c i r cui t  cour t  f i nds t hat  ei t her  of  t he t wo condi t i ons i s not  

sat i sf i ed,  " t he c i r cui t  cour t  must  pr event  t he def endant  f r om 

r epr esent i ng hi msel f  or  depr i ve hi m of  hi s const i t ut i onal  r i ght  

t o t he assi st ance of  counsel . "   Kl essi g,  211 Wi s.  2d at  203- 04.   

We now exami ne each of  t he condi t i ons i n t ur n.  

A.  Knowi ng,  I nt el l i gent ,  and Vol unt ar y Wai ver  
of  t he Ri ght  t o Counsel  

¶22 " So i mpor t ant  i s t he r i ght  t o at t or ney r epr esent at i on 

i n a cr i mi nal  pr oceedi ng t hat  nonwai ver  i s pr esumed. "   Pi ckens,  

96 Wi s.  2d at  555;  see al so Kl essi g,  211 Wi s.  2d at  204.   The 

pr esumpt i on of  nonwai ver  i s over come onl y upon an af f i r mat i ve 

showi ng t hat  t he def endant  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai ved t he r i ght  t o counsel .   Kl essi g,  211 

Wi s.  2d at  204.   I n Kl essi g,  t hi s cour t  mandat ed t he ci r cui t  

cour t ' s  use of  a col l oquy i n or der  t o pr ove t he def endant ' s 

val i d wai ver .   I d.  at  206.   Such an exami nat i on on t he r ecor d 

assi st s t he c i r cui t  cour t  i n " est abl i sh[ i ng]  t hat  ' [ t he 
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def endant ]  knows what  he i s doi ng and hi s choi ce i s made wi t h 

eyes open. ' "   Far et t a,  422 U. S.  at  835 ( quot i ng Adams v.  Uni t ed 

St at es ex r el .  McCann,  317 U. S.  269,  279 ( 1942) ) .  

¶23 Accor di ngl y,  t o pr ove a val i d wai ver  of  counsel ,  t he 

c i r cui t  cour t  must  conduct  a col l oquy desi gned t o ensur e t he 

f ol l owi ng:   

[ T] he def endant :  ( 1)  made a del i ber at e choi ce t o 
pr oceed wi t hout  counsel ,  ( 2)  was awar e of  t he 
di f f i cul t i es and di sadvant ages of  sel f - r epr esent at i on,  
( 3)  was awar e of  t he ser i ousness of  t he char ge or  
char ges agai nst  hi m,  and ( 4)  was awar e of  t he gener al  
r ange of  penal t i es t hat  coul d have been i mposed on 
hi m.  .  .  .  

Kl essi g,  211 Wi s.  2d at  206.   " I f  t he c i r cui t  cour t  f ai l s  t o 

conduct  such a col l oquy,  a r evi ewi ng cour t  may not  f i nd,  based 

on t he r ecor d,  t hat  t her e was a val i d wai ver  of  counsel . "   I d.   

St at ed di f f er ent l y,  a r evi ewi ng cour t  may concl ude t hat  a 

def endant  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved t he 

r i ght  t o counsel  onl y i f  t he c i r cui t  cour t  engaged i n,  and f ound 

t hat  t he def endant  met ,  t he f our  l i nes of  i nqui r y pr escr i bed i n 

Kl essi g.  

¶24 I n Kl essi g,  t he c i r cui t  cour t  per mi t t ed Kl essi g t o 

r epr esent  hi msel f  at  t r i al  wi t hout  f i r st  engagi ng hi m i n a 

wai ver - of - counsel  col l oquy or  i nqui r i ng i nt o hi s compet ency t o 

pr oceed pr o se.   I d.  at  199.   The j ur y f ound Kl essi g gui l t y of  

one count  of  bur gl ar y as par t y t o a cr i me,  and he was sent enced 

t o 58 mont hs i n pr i son.   I d.  at  201.   Kl essi g appeal ed t he 

j udgment  of  conv i ct i on,  ar gui ng t hat  t he c i r cui t  cour t  er r ed by 

f ai l i ng t o conduct  a hear i ng on whet her  he val i dl y wai ved hi s 
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r i ght  t o counsel  and was compet ent  t o pr oceed pr o se.   I d.   I n 

ot her  wor ds,  Kl essi g c l ai med t hat  t he c i r cui t  cour t  shoul d not  

have per mi t t ed hi m t o r epr esent  hi msel f  at  t r i al .   On r evi ew,  

t hi s cour t  mandat ed t he use of  t he above- st at ed col l oquy as t he 

" c l ear est  and most  ef f i c i ent  means of  i nsur i ng t hat  t he 

def endant  has val i dl y wai ved hi s r i ght  t o t he assi st ance of  

counsel ,  and of  pr eser vi ng and document i ng t hat  val i d wai ver  f or  

pur poses of  appeal  and post convi ct i on mot i ons. "   I d.  at  206.   We 

do not  depar t  f r om Kl essi g t oday.  

¶25 The case bef or e us,  however ,  i s  t he conver se scenar i o 

of  Kl essi g.   Unl i ke Kl essi g,  I mani  di d not  pr oceed t o t r i al  

wi t hout  counsel .   The ci r cui t  cour t  f ound t hat  I mani  di d not  

meet  t he f our  condi t i ons r equi r ed by Kl essi g i n or der  t o val i dl y 

wai ve hi s r i ght  t o counsel .   The ci r cui t  cour t  deni ed I mani ' s 

mot i on t o r epr esent  hi msel f ,  he pr oceeded t o a j ur y t r i al  wi t h 

counsel  and was f ound gui l t y,  and he i s now appeal i ng t he 

j udgment  of  convi ct i on on t he gr ounds t hat  t he c i r cui t  cour t  

depr i ved hi m of  hi s const i t ut i onal  r i ght  t o sel f - r epr esent at i on 

by not  engagi ng hi m i n t he col l oquy r equi r ed by Kl essi g.    

¶26 We di sagr ee.   We concl ude t hat  I mani  was not  depr i ved 

of  hi s const i t ut i onal  r i ght  t o sel f - r epr esent at i on because t he 

ci r cui t  cour t  pr oper l y det er mi ned t hat  I mani  di d not  val i dl y 

wai ve hi s r i ght  t o counsel  under  Kl essi g.   We ar e cogni zant  of  

t he f act  t hat  t he c i r cui t  cour t  di d not  engage I mani  i n t he f ul l  

col l oquy pr escr i bed i n Kl essi g and di d not  ut i l i ze t he exact  

l anguage or  " magi c wor ds"  of  Kl essi g when conduct i ng i t s 

col l oquy.   The ci r cui t  cour t ' s  i nqui r y coul d have been bet t er .   
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Never t hel ess,  i t  i s  evi dent  f r om t he r ecor d t hat  t he c i r cui t  

cour t  engaged I mani  i n t wo of  t he f our  l i nes of  i nqui r y 

pr escr i bed i n Kl essi g:  whet her  I mani  made a del i ber at e choi ce t o 

pr oceed wi t hout  counsel  and whet her  I mani  was awar e of  t he 

di f f i cul t i es and di sadvant ages of  sel f - r epr esent at i on. 9  Because 

we answer  bot h i n t he negat i ve,  i t  necessar i l y  f ol l ows t hat  

I mani  di d not  val i dl y wai ve hi s r i ght  t o counsel .   Even had t he 

ci r cui t  cour t  engaged hi m f ur t her ,  t he answer  woul d have been 

t he same.   Under  Kl essi g,  as l ong as t he c i r cui t  cour t  f i nds 

t hat  one of  t he f our  condi t i ons i s not  met ,  t he cour t  cannot  

per mi t  t he def endant  t o r epr esent  hi msel f .   We do not  i mpose on 

ci r cui t  cour t s t he r equi r ement  of  pl aci ng f or m over  subst ance 

and usi ng " magi c wor ds"  when t he r eal i t y of  t he c i r cumst ances 

di ct at e t he answer .  

1.  Whet her  I mani  made a del i ber at e choi ce 
t o pr oceed wi t hout  counsel  

¶27 The ci r cui t  cour t ' s  expl anat i on f or  denyi ng I mani ' s 

mot i on t o r epr esent  hi msel f  makes appar ent  t hat  t he cour t  coul d 

not  f i nd t hat  I mani  del i ber at el y chose t o pr oceed wi t hout  

counsel .   Accor di ng t o t he c i r cui t  cour t ,  I mani ' s deci s i on t o 

r epr esent  hi msel f  was " f l i ppant , "  " shor t  t er m, "  and " i mmat ur e. "   

The r easons he gave di d not  r ef l ect  a del i ber at e choi ce but  

i nst ead wer e " epi sodi c dr i ven. "   Speci f i cal l y,  t he c i r cui t  cour t  

                                                 
9 I n i t s pet i t i on f or  r evi ew,  t he St at e di d not  chal l enge 

t he cour t  of  appeal s '  concl usi on t hat  t he c i r cui t  cour t  f ai l ed 
t o engage I mani  i n t he col l oquy r equi r ed by Kl essi g.   However ,  
we need not  accept  a par t y ' s concessi on of  l aw.   Ber gmann v.  
McCaught r y,  211 Wi s.  2d 1,  7,  564 N. W. 2d 712 ( 1997) .  



No.  2008AP1521- CR   

 

18 
 

f ound t hat  I mani  was " di sgr unt l ed"  about  l osi ng hi s mot i on t o 

suppr ess Dukes'  i n- cour t  i dent i f i cat i on of  hi m,  and t hat  " i n and 

of  i t sel f  [ was]  not  a suf f i c i ent l y r at i onal  basi s t o j ust i f y"  

hi s deci s i on t o r epr esent  hi msel f .   We agr ee.  

¶28 The r ecor d r ef l ect s t hat  I mani  di d not  make a 

del i ber at e choi ce t o pr oceed wi t hout  counsel .   Rat her ,  he made a 

hast y r equest  on t he heel s of  an unsuccessf ul  mot i on hear i ng.   

I mani ' s i mmedi at e r eason f or  want i ng t o r epr esent  hi msel f  was 

hi s bel i ef  t hat  hi s counsel  di d not  " sp[ eak]  up enough f or  [ hi m]  

dur i ng [ t hat ]  pr oceedi ng. "   He was par t i cul ar l y upset  t hat  hi s 

counsel  di d not  pl ay a news br oadcast  at  t he hear i ng,  and he 

" wasn' t  sat i sf i ed wi t h t he quest i ons t hat  [ hi s counsel ]  asked 

Mr .  Dukes. "   I mani  st at ed,  " I f  [ my counsel ] ,  you know,  doi ng 

t hi s t ype of  j ob her e t hen I  know at  t r i al  I  don' t ——I  don' t  f eel  

as t hough he i s goi ng t o r epr esent  me wel l  enough. "   I t  i s c l ear  

t hat  I mani  di d not  make a del i ber at e choi ce t o r epr esent  

hi msel f .   I nst ead,  he i mpul si vel y moved f or  sel f - r epr esent at i on 

as a r esul t  of  hi s aggr avat i on t owar ds counsel  and t he f act  t hat  

he di d not  pr evai l  on t he mot i on t o suppr ess.  

¶29 Mor eover ,  t he r ecor d i ndi cat es t hat  despi t e t he 

c i r cui t  cour t ' s  i nvi t at i on,  I mani  never  bef or e and never  agai n 

expr essed a desi r e t o r epr esent  hi msel f .   To t he cont r ar y,  i n 

t hi s case al one,  he was assi st ed at  var i ous t i mes by f our  

di f f er ent  at t or neys,  and he t wi ce expr essl y r equest ed new 

appoi nt ment  of  counsel .   He never  t ook t he ci r cui t  cour t  up on 

i t s of f er  t o hear  hi s mot i on f or  sel f - r epr esent at i on agai n or  t o 

per mi t  hi m t o par t i c i pat e at  t r i al  wi t h st andby counsel .   I n 
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f act ,  I mani ' s deci s i on t o r epr esent  hi msel f  at  t r i al  was 

evi dent l y condi t i oned upon t he assi st ance of  counsel ,  and t hus,  

he may not  have t r ul y sought  t o wai ve counsel  i n t he f i r st  

i nst ance. 10  Speci f i cal l y,  i n hi s " heat  of  t he moment "  ar gument ,  

he i nf or med t he ci r cui t  cour t  t hat  he " [ di d not ]  have any 

pr obl em wi t h"  t he t r i al  bei ng schedul ed f or  t he next  mont h " as 

l ong as [ hi s]  l awyer  wi l l  make a f ul l  i nvest i gat i on i nt o t he 

f i nger pr i nt . "    

¶30 We t her ef or e agr ee wi t h t he c i r cui t  cour t ' s  f i ndi ng 

t hat  I mani ' s choi ce t o pr oceed wi t hout  counsel ,  i f  i t  even was 

t hat ,  was not  del i ber at e but  i nst ead was " epi sodi c dr i ven. "   The 

r ecor d r ef l ect s t hat  he made a hast y r equest  on t he heel s of  an 

unsuccessf ul  mot i on hear i ng and never  agai n expr essed a s i ncer e 

desi r e t o be wi t hout  t he assi s t ance of  counsel ——unt i l  he was 

convi ct ed.  

2.  Whet her  I mani  was awar e of  t he di f f i cul t i es  
  and di sadvant ages of  sel f - r epr esent at i on 

¶31 Wi t hout  usi ng t he " magi c wor ds, "  t he c i r cui t  cour t  

al so engaged I mani  i n a col l oquy concer ni ng t he di f f i cul t i es and 

di sadvant ages of  sel f - r epr esent at i on.   The cour t  t wi ce ment i oned 

t he added di f f i cul t y i n pr epar i ng f or  and conduct i ng a t wo-

def endant  j ur y t r i al .   The cour t  al so not ed t he " compl i cat ed and 

messy"  nat ur e of  sel f - r epr esent at i on and how i t  " i s  al most  

al ways t he wr ong t act i cal  move"  because " i t  i s  conf usi ng as t o 

                                                 
10 " [ A]  def endant  has no const i t ut i onal  r i ght  t o be act i vel y 

r epr esent ed i n t he cour t r oom bot h by counsel  and by hi msel f . "   
Moor e v.  St at e,  83 Wi s.  2d 285,  300,  265 N. W. 2d 540 ( 1978) .  
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when you' r e speaki ng as your sel f  and when you' r e speaki ng on 

behal f  of  your sel f . "  

¶32 Based upon our  r evi ew of  t he r ecor d,  t he c i r cui t  cour t  

cor r ect l y det er mi ned t hat  I mani  was unawar e of  t he di f f i cul t i es 

and di sadvant ages of  sel f - r epr esent at i on.   By hi s own 

cont ent i on,  hi s success at  t r i al  was condi t i oned upon t he 

assi st ance of  counsel .   As he i ndi cat ed t o t he c i r cui t  cour t ,  he 

was " pr et t y sur e"  t hat  he had a " f ul l er  def ense pr epar ed t hat  

[ he had]  been pr epar i ng [ hi m] sel f ,  you know,  wi t h t he hel p of  

[ hi s]  l awyer s. "   I n addi t i on,  as pr evi ousl y ment i oned,  he t ol d 

t he cour t  t hat  he woul d be r eady t o r epr esent  hi msel f  at  t r i al  

" as l ong as [ hi s ]  l awyer  wi l l  make a f ul l  i nvest i gat i on i nt o t he 

f i nger pr i nt . "   Rel y i ng as he di d on t he assi st ance of  counsel ,  

we cannot  concl ude t hat  I mani  appr eci at ed t he di f f i cul t i es and 

di sadvant ages of  sel f - r epr esent at i on,  even i f  we pr esume t hat  he 

t r ul y meant  t o wai ve hi s r i ght  t o counsel .  

¶33 I n summar y,  we concl ude t hat  even t hough t he c i r cui t  

cour t  coul d have engaged i n a mor e t hor ough col l oquy,  i t  

cor r ect l y det er mi ned t hat  I mani  di d not  val i dl y wai ve hi s r i ght  

t o counsel  under  Kl essi g.   The ci r cui t  cour t  engaged I mani  i n 

t wo of  t he f our  l i nes of  i nqui r y pr escr i bed i n Kl essi g and 

pr oper l y det er mi ned t hat  I mani  ( 1)  di d not  make a del i ber at e 

choi ce t o pr oceed wi t hout  counsel ,  and ( 2)  was unawar e of  t he 

di f f i cul t i es and di sadvant ages of  sel f - r epr esent at i on.   

Regar dl ess of  how I mani  may have answer ed t he ot her  t wo l i nes of  

i nqui r y,  t he c i r cui t  cour t  coul d not  have accept ed hi s wai ver  of  

counsel  as val i d.   Under  Kl essi g,  i f  any one of  t he f our  
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condi t i ons i s not  met ,  t he c i r cui t  cour t  i s  r equi r ed t o concl ude 

t hat  t he def endant  di d not  val i dl y wai ve t he r i ght  t o counsel .    

¶34 Today we uphol d Kl essi g as t he cont r ol l i ng aut hor i t y 

f or  det er mi ni ng whet her  a def endant  val i dl y wai ved t he r i ght  t o 

counsel  and t he pr ef er r ed met hod f or  a c i r cui t  cour t  t o engage 

i n such a col l oquy.   The use of  t he Kl essi g col l oquy i s mandat ed 

" i n ever y case wher e a def endant  seeks t o pr oceed pr o se t o 

pr ove knowi ng and vol unt ar y wai ver  of  t he r i ght  t o counsel . "   

Kl essi g,  211 Wi s.  2d at  206 ( emphasi s added) .   I f  t he c i r cui t  

cour t  f ai l s  t o engage a def endant  i n t he f our  l i nes of  i nqui r y  

as pr escr i bed i n Kl essi g,  " a r evi ewi ng cour t  may not  f i nd,  based 

on t he r ecor d,  t hat  t her e was a val i d wai ver  of  counsel . "   I d.  

( emphasi s added) .   I n a case such as t hi s one,  however ,  wher e 

t he ci r cui t  cour t  det er mi ned t hat  t wo of  t he f our  l i nes of  

i nqui r y wer e not  sat i sf i ed,  t he c i r cui t  cour t  di d not  commi t  

aut omat i c er r or  r equi r i ng a new t r i al  because t he def endant  

coul d not  have val i dl y wai ved hi s r i ght  t o counsel .   I t  makes 

l i t t l e pr act i cal  sense t o f aul t  t he c i r cui t  cour t  f or  not  

engagi ng I mani  i n t he f ul l  col l oquy;  i f  any one of  t he f our  
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condi t i ons was not  met ,  t he c i r cui t  cour t  was r equi r ed t o 

concl ude t hat  I mani  di d not  val i dl y wai ve hi s r i ght  t o counsel . 11 

                                                 
11 The concur r ence/ di ssent  accuses t he cour t  of  " ef f ect i vel y 

over r ul [ i ng] "  Kl essi g,  war ni ng t hat  under  our  r easoni ng,  c i r cui t  
cour t s ar e " no l onger  r equi r ed t o engage a def endant  seeki ng t o 
pr oceed pr o se i n a f ul l  and compl et e Kl essi g col l oquy. "   
Concur r ence/ di ssent ,  ¶48.   We r ej ect  t he concur r ence/ di ssent ' s 
mi schar act er i zat i on of  our  hol di ng.   We uphol d Kl essi g as t he 
cont r ol l i ng aut hor i t y f or  pr ovi ng a def endant ' s knowi ng and 
vol unt ar y wai ver  of  t he r i ght  t o counsel .   Thi s case,  however ,  
i s  t he conver se scenar i o of  Kl essi g——a f act  t hat  t he 
concur r ence/ di ssent  decl i nes t o acknowl edge.   I n t hi s case,  t he 
c i r cui t  cour t  det er mi ned t hat  I mani  di d not  val i dl y wai ve t he 
r i ght  t o counsel .   Logi c commands t hat  when a ser i es of  el ement s 
i s st at ed i n t he conj unct i ve,  as i s t he case i n Kl essi g,  see 211 
Wi s.  2d at  206,  t her eby r equi r i ng a f i ndi ng of  each el ement  i n 
or der  t o pr ove t he concl usi on,  di spr ovi ng t he concl usi on 
r equi r es onl y one el ement  t o f ai l .   The Wi sconsi n Jur y 
I nst r uct i ons,  c i t ed by t he concur r ence/ di ssent  at  ¶55 n. 7,  make 
t hi s poi nt  c l ear :   

Deni al  of  a wai ver  of  counsel  must  be suppor t ed 
by one of  t he f ol l owi ng f i ndi ngs:  ( 1)  t hat  t he 
def endant  does not  under st andi ngl y and vol unt ar i l y  
wai ve counsel ;  ( 2)  t hat  t he def endant  does not  
under st and t he di sadvant ages of  sel f - r epr esent at i on;  
or  ( 3)  t hat  t he def endant  l acks t he mi ni mal  compet ence 
necessar y t o t r y t o r epr esent  hi msel f  or  her sel f .  

Wi s JI ——Cr i mi nal  SM- 30 at  6 ( emphasi s added) .   Thus,  i f  t he 
c i r cui t  cour t  makes any one of  t he f ol l owi ng f i ndi ngs,  t he cour t  
i s  r equi r ed t o deny t he def endant ' s wai ver  of  counsel :  

- t he def endant  does not  under st and t he ser i ousness of  
t he char ge and t he maxi mum possi bl e penal t i es;  or  

- t he def endant  does not  under st and t hat  a l awyer  may 
be of  assi st ance and t hat  a l awyer  may be appoi nt ed i f  
t he def endant  i s i ndi gent ;  or  

- t he def endant  does not  under st and t he di sadvant ages 
of  sel f - r epr esent at i on;  or  
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¶35 Never t hel ess,  we st r ongl y caut i on c i r cui t  cour t s t hat  

t he pr ef er r ed pr act i ce i s t o engage ever y def endant  who seeks t o 

pr oceed pr o se i n t he f ul l  col l oquy pr escr i bed i n Kl essi g,  even 

i f  t he cour t  det er mi nes t hat  a def endant  di d not  val i dl y wai ve 

t he r i ght  t o counsel .   Even i n t hose cases,  a compl et e 

exami nat i on on t he r ecor d i s t he " c l ear est  and most  ef f i c i ent  

means"  of  ensur i ng t hat  t he def endant  di d not  val i dl y wai ve t he 

r i ght  t o counsel  and of  " pr eser vi ng and document i ng"  t hat  

i nval i d wai ver  f or  pur poses of  appeal .   See i d.  

B.  Compet ence t o Pr oceed Pr o Se 

¶36 I n addi t i on t o knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai v i ng t he r i ght  t o counsel ,  a def endant  who seeks 

t o r epr esent  hi msel f  or  her sel f  must  be compet ent  t o pr oceed 

pr o se.   Kl essi g,  211 Wi s.  2d at  203;  Pi ckens,  96 Wi s.  2d at  

567.   Det er mi ni ng whet her  a def endant  i s compet ent  t o pr oceed 

pr o se i s a hi gher  st andar d t han det er mi ni ng whet her  a def endant  

i s compet ent  t o st and t r i al .   Kl essi g,  211 Wi s.  2d at  212.   

" Sur el y a def endant  who,  whi l e ment al l y compet ent  t o be t r i ed,  

i s  s i mpl y i ncapabl e of  ef f ect i ve communi cat i on or ,  because of  

l ess t han aver age i nt el l ect ual  power s,  i s  unabl e t o at t ai n t he 

mi ni mal  under st andi ng necessar y t o pr esent  a def ense,  i s not  t o 

be al l owed ' t o go t o j ai l  under  hi s own banner . ' "   Pi ckens,  96 

                                                                                                                                                             
- t he def endant  does not  possess t he mi ni mal  compet ence 
necessar y t o t r y t o r epr esent  hi msel f  or  
her sel f  .  .  .  .  

I d.  at  7 ( emphasi s added) .   Agai n,  we decl i ne t o pl ace f or m over  
subst ance when l ogi c commands t he answer .  
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Wi s.  2d at  568 ( quot i ng Uni t ed St at es ex r el .  Mal donado v.  

Denno,  348 F. 2d 12,  15 ( 2d Ci r .  1965) ) .  

¶37 Whet her  a def endant  i s compet ent  t o pr oceed pr o se i s 

" uni quel y a quest i on f or  t he t r i al  cour t  t o det er mi ne. "   

Pi ckens,  96 Wi s.  2d at  568.   " I t  i s  t he t r i al  j udge who i s i n 

t he best  posi t i on t o obser ve t he def endant ,  hi s conduct  and hi s 

demeanor  and t o eval uat e hi s abi l i t y  t o pr esent  at  l east  a 

meani ngf ul  def ense. "   I d.   I n det er mi ni ng whet her  a def endant  i s 

compet ent  t o pr oceed pr o se,  t he c i r cui t  cour t  may consi der  t he 

def endant ' s educat i on,  l i t er acy,  l anguage f l uency,  and any 

physi cal  or  psychol ogi cal  di sabi l i t y  whi ch may si gni f i cant l y 

af f ect  hi s abi l i t y  t o pr esent  a def ense.   I d.  at  569.   A 

def endant  of  aver age abi l i t y  and i nt el l i gence may st i l l  be 

adj udged compet ent  f or  sel f - r epr esent at i on,  and accor di ngl y,  a 

def endant ' s " t i mel y and pr oper  r equest "  shoul d be deni ed onl y 

wher e t he ci r cui t  cour t  can i dent i f y a speci f i c  pr obl em or  

di sabi l i t y  t hat  may pr event  t he def endant  f r om pr ovi di ng a 

meani ngf ul  def ense.   I d.   Whi l e t he det er mi nat i on of  compet ency 

r est s s i gni f i cant l y upon t he ci r cui t  cour t ' s  j udgment  and 

exper i ence,  t he det er mi nat i on must  appear  i n t he r ecor d.   

Kl essi g,  211 Wi s.  2d at  212.   Our  r evi ew i s l i mi t ed t o whet her  

t he c i r cui t  cour t ' s  det er mi nat i on i s " t ot al l y unsuppor t ed by t he 

f act s appar ent  i n t he r ecor d. "   Pi ckens,  96 Wi s.  2d at  569- 70.  

¶38 I n t hi s case,  we concl ude t hat  t he c i r cui t  cour t ' s 

det er mi nat i on t hat  I mani  was not  compet ent  t o pr oceed pr o se i s  

al so suppor t ed by t he f act s i n t he r ecor d.   The ci r cui t  cour t  

i nqui r ed i nt o I mani ' s l evel  of  educat i on,  hi s abi l i t y  t o r ead 
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and wr i t e,  and hi s exper i ence wi t h t he l egal  syst em.   I mani  

possessed onl y a t ent h gr ade educat i on and asser t ed,  wi t hout  

mor e,  t hat  he r ead at  a col l ege l evel .   As t he c i r cui t  cour t  

cor r ect l y obser ved,  I mani ' s exper i ence wi t h t he cr i mi nal  cour t  

syst em was " obser vat i onal , "  as hi s cour t  appear ances al ways 

i ncl uded t he assi st ance of  counsel .   Consi der i ng al l  t hose 

f act or s,  t he c i r cui t  cour t  det er mi ned t hat  I mani  di d not  possess 

t he mi ni mal  compet ence necessar y t o conduct  hi s own def ense.   We 

cannot  concl ude t hat  t he c i r cui t  cour t ' s  det er mi nat i on i s 

" t ot al l y unsuppor t ed"  by t he r ecor d.   I d.    

¶39 Mor eover ,  cont r ar y t o t he cour t  of  appeal s '  

concl usi on,  i t  was not  er r or  f or  t he c i r cui t  cour t  t o t ake i nt o 

consi der at i on t he t r i al  schedul e when det er mi ni ng whet her  I mani  

was compet ent  t o pr oceed pr o se.   See I mani ,  320 Wi s.  2d 505,  

¶18.   I n Pi ckens,  whi ch we r egar d as t he cont r ol l i ng aut hor i t y 

on compet ency,  Kl essi g,  211 Wi s.  2d at  212,  t hi s cour t  

r ecogni zed t hat  a " t i mel y and pr oper  r equest "  t o pr oceed pr o se 

shoul d be deni ed onl y wher e t he ci r cui t  cour t  can i dent i f y a 

speci f i c  pr obl em or  di sabi l i t y  t hat  may pr event  t he def endant  

f r om pr ovi di ng a meani ngf ul  def ense.   Pi ckens,  96 Wi s.  2d at  569 

( emphasi s added) .   Accor di ngl y,  t he c i r cui t  cour t  was j ust i f i ed 

i n t aki ng i nt o consi der at i on t he t i mi ng of  I mani ' s mot i on t o 

r epr esent  hi msel f  and t he f act  t hat  i t  was f i r st  pr esent ed t o 

t he cour t  l ess t han one mont h bef or e a t wo- def endant  j ur y t r i al  

t hat  r equi r ed " subst ant i al  and ext ensi ve pr epar at i on. "  
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I V.  CONCLUSI ON 

¶40 We concl ude t hat  t he c i r cui t  cour t  pr oper l y deni ed 

I mani ' s mot i on t o r epr esent  hi msel f .   Fi r st ,  we det er mi ne t hat  

I mani  di d not  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ve 

t he r i ght  t o counsel .   The ci r cui t  cour t  engaged I mani  i n t wo of  

t he f our  l i nes of  i nqui r y pr escr i bed i n Kl ess i g and pr oper l y 

det er mi ned t hat  I mani  ( 1)  di d not  make a del i ber at e choi ce t o 

pr oceed wi t hout  counsel ,  and ( 2)  was unawar e of  t he di f f i cul t i es 

and di sadvant ages of  sel f - r epr esent at i on.   I f  any one of  t he 

f our  condi t i ons pr escr i bed i n Kl essi g i s not  met ,  t he c i r cui t  

cour t  i s  r equi r ed t o concl ude t hat  t he def endant  di d not  val i dl y 

wai ve t he r i ght  t o counsel .   Second,  we concl ude t hat  t he 

c i r cui t  cour t ' s  det er mi nat i on t hat  I mani  was not  compet ent  t o 

pr oceed pr o se i s suppor t ed by t he f act s i n t he r ecor d.   Because 

I mani  di d not  val i dl y wai ve hi s  r i ght  t o counsel  and was not  

compet ent  t o pr oceed pr o se,  t he c i r cui t  cour t  was r equi r ed t o 

pr event  hi m f r om r epr esent i ng hi msel f .    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶41 N.  PATRI CK CROOKS,  J.    (concurring in part, 

dissenting in part).  When t hi s cour t  accept ed r evi ew of  t hi s 

case,  t he i ssue t hat  t he par t i es pr esent ed was st r ai ght f or war d:   

When a def endant  seeks t o wai ve t he assi st ance of  counsel ,  and 

t he ci r cui t  cour t  f ai l s  t o engage hi m or  her  i n t he col l oquy 

mandat ed by St at e v.  Kl essi g,  211 Wi s.  2d 194,  564 N. W. 2d 716 

( 1997) ,  i s  t he pr oper  r emedy a new t r i al  or  a r et r ospect i ve 

evi dent i ar y hear i ng?  Rat her  t han answer  t hat  quest i on,  t he 

maj or i t y r ewr i t es t he i ssue and,  as a r esul t ,  ef f ect i vel y 

di smant l es Kl essi g' s usef ul  and cl ear  br i ght - l i ne r ul e.    

¶42 Ther e i s no di sput e t hat  t he c i r cui t  cour t ' s  handl i ng 

of  Rashaad I mani ' s r equest  t o wai ve counsel  was somewhat  f l awed.   

Al l  of  t he j ust i ces of  t hi s cour t , 1 t he panel  of  t he cour t  of  

appeal s, 2 and t he par t i es3 r ecogni ze t hat  t he c i r cui t  cour t  di d 

not  engage i n t he f ul l ,  mandat ed Kl essi g col l oquy needed t o 

ensur e pr ot ect i on of  I mani ' s r i ght  t o counsel  and r i ght  t o 

r epr esent  hi msel f  under  t he Wi sconsi n and t he Uni t ed St at es 

const i t ut i ons.  

                                                 
1 See maj or i t y op. ,  ¶26 ( " We ar e cogni zant  of  t he f act  t hat  

t he c i r cui t  cour t  di d not  engage I mani  i n t he f ul l  col l oquy 
pr escr i bed i n Kl essi g .  .  .  .   The ci r cui t  cour t ' s  i nqui r y coul d 
have been bet t er . " ) ;  ¶33 ( " [ T] he ci r cui t  cour t  coul d have 
engaged i n a mor e t hor ough col l oquy[ . ] " ) .  

2 See St at e v.  I mani ,  2009 WI  App 98,  ¶15,  320 Wi s.  2d 505,  
771 N. W. 2d 379 ( st at i ng t hat  t he c i r cui t  cour t  " di d not  even 
t ouch on"  t he quest i ons mandat ed by Kl essi g) .  

3 See i nf r a ¶¶45- 47 ( descr i bi ng t he par t i es '  st at ement s of  
t he i ssue as pr esent ed t o t hi s cour t  and t hei r  acknowl edgement  
t hat  t he c i r cui t  cour t ' s  Kl essi g col l oquy was def i c i ent ) .  



No.   2008AP1521- CR. npc 

 

2 
 

¶43 What  i s at  i ssue her e i s t he cor r ect  r emedy f or  t he 

c i r cui t  cour t ' s  def ect i ve col l oquy.   I n my v i ew,  t he cor r ect  

r emedy i s not  a new t r i al ,  as t he cour t  of  appeal s hel d and as 

I mani  ar gues.   Nor  i s t he cor r ect  r emedy f or  f our  j ust i ces of  

t hi s cour t ,  i n ef f ect ,  t o over r ul e sua spont e what  has been a 

c l ear ,  usef ul ,  br i ght - l i ne r ul e i n Kl essi g.   Rat her ,  i n r esponse 

t o t he onl y quest i on t hat  t he par t i es asked us t o answer ,  

Kl essi g counsel s t hat  t he pr oper  r emedy under  t hese 

ci r cumst ances i s a r et r ospect i ve evi dent i ar y hear i ng t o 

det er mi ne whet her  I mani ' s wai ver  of  counsel  was knowi ng,  

i nt el l i gent ,  and vol unt ar y.   See Kl essi g,  211 Wi s.  2d at  207 

( concl udi ng t hat ,  wher e t he ci r cui t  cour t  f ai l ed t o conduct  a 

col l oquy t o det er mi ne knowi ng and i nt el l i gent  wai ver  of  

assi st ance of  counsel ,  a r emand f or  an evi dent i ar y hear i ng i s 

t he appr opr i at e r emedy) .    

¶44 Because I  bel i eve t hat  t he cour t  of  appeal s er r ed when 

i t  det er mi ned t hat  t he pr oper  r emedy f or  a def ect i ve Kl essi g 

col l oquy i s a new t r i al ,  I  concur  wi t h t he maj or i t y ' s hol di ng t o 

t he ext ent  t hat  i t  r ever ses t he cour t  of  appeal s '  r emand f or  a 

new t r i al .   However ,  I  st r ongl y di sagr ee wi t h t he maj or i t y ' s 

f ai l ur e t o r emand f or  a r et r ospect i ve evi dent i ar y hear i ng.   

I nst ead,  I  woul d r ever se t he cour t  of  appeal s,  and r emand t o t he 

c i r cui t  cour t  f or  t he r equi r ed r et r ospect i ve evi dent i ar y hear i ng 

i n accor d wi t h Kl essi g.  

¶45 A br i ef  r evi ew of  how t hi s case came t o t hi s cour t  i s 

hel pf ul .   Af t er  t he cour t  of  appeal s r ever sed I mani ' s 

convi ct i ons and r emanded f or  a new t r i al ,  t he St at e sought  
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r econsi der at i on by t he cour t  of  appeal s.   The cour t  of  appeal s 

deni ed r econsi der at i on and t he St at e pet i t i oned t hi s cour t  f or  

r evi ew.   Si gni f i cant l y,  i t  asked:  

Di d t he cour t  of  appeal s i mpose t he wr ong r emedy,  
cont r ar y t o t hi s Cour t ' s  deci s i on i n [ Kl essi g] ,  when 
i t  or der ed t hi s case r emanded f or  a new t r i al  i nst ead 
of  a r et r ospect i ve evi dent i ar y hear i ng af t er  f i ndi ng 
t hat  t he c i r cui t  cour t  f ai l ed t o conduct  t he col l oquy 
concer ni ng sel f - r epr esent at i on r equi r ed by Kl essi g? 

( Emphasi s added. )   I mani ' s r esponse t o t he pet i t i on f or  r evi ew 

di d not  chal l enge t hat  st at ement  of  t he i ssue.   Mor eover ,  when 

we gr ant ed r evi ew,  our  or der  di d not  seek br i ef i ng or  ar gument s 

r el at i ng t o any ot her  i ssues connect ed wi t h t he case.  

¶46 Accor di ngl y,  i n i t s openi ng br i ef  t o t hi s cour t ,  t he 

St at e r est at ed t he i ssue vi r t ual l y i dent i cal l y t o t he i ssue i t  

pr esent ed i n i t s pet i t i on f or  r evi ew. 4  I n r esponse,  I mani  st at ed 

t hat  he agr eed " wi t h t he St at e t hat  t he i ssue pr esent ed f or  

r evi ew i s whet her  t he cour t  of  appeal s i mposed t he wr ong r emedy,  

cont r ar y t o St at e v.  Kl essi g,  when i t  or der ed t he case r emanded 

f or  a new t r i al . "  

¶47 Si mpl y put ,  t he par t i es agr eed——as di d we,  when we 

accept ed t hi s pet i t i on f or  r evi ew——t hat  t he i ssue concer ned what  

t he pr oper  r emedy i s when a c i r cui t  cour t  f ai l s  t o engage i n a 

pr oper  Kl essi g col l oquy.   Gi ven t hat ,  t he maj or i t y ' s st at ement  

of  t he i ssue i s sur pr i s i ng:  

                                                 
4 The onl y di f f er ence was t hat  t he St at e,  i n i t s openi ng 

br i ef ,  descr i bed t he r emedy as a " r et r ospect i ve hear i ng"  r at her  
t han as a " r et r ospect i ve evi dent i ar y hear i ng"  as i t  di d i n i t s 
pet i t i on f or  r evi ew.  
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The i ssue i n t hi s case i s whet her  t he c i r cui t  cour t  
commi t t ed r ever si bl e er r or  by denyi ng I mani ' s mot i on 
t o r epr esent  hi msel f  af t er  f i ndi ng t hat  I mani  di d not  
val i dl y wai ve hi s r i ght  t o counsel  under  t wo of  t he 
f our  l i nes of  i nqui r y pr escr i bed i n Kl essi g and was 
not  compet ent  t o pr oceed pr o se.    

Maj or i t y op. ,  ¶2.  

¶48 I n ot her  wor ds,  t he maj or i t y i gnor es t he r emedy i ssue,  

and r eaches out  t o cr eat e and deci de a new i ssue:   Whet her  t he 

c i r cui t  cour t  got  i t  " c l ose enough"  i n i t s ver y l i mi t ed i nqui r y.   

The par t i es di d not  pr esent  t hat  i ssue t o us i n t hei r  br i ef s or  

or al  ar gument s. 5  Wor se,  t he maj or i t y ' s r ef or mul at i on ef f ect i vel y 

over r ul es t he c l ear ,  usef ul  br i ght - l i ne r ul e i n Kl essi g 

r equi r i ng c i r cui t  cour t s t o conduct  a f ul l  and compl et e col l oquy 

wi t h al l  def endant s seeki ng t o wai ve assi st ance of  counsel .   The 

maj or i t y st at es,  " Today we uphol d Kl essi g as t he cont r ol l i ng 

aut hor i t y f or  det er mi ni ng whet her  a def endant  val i dl y wai ved t he 

r i ght  t o counsel  and t he pr ef er r ed met hod f or  a c i r cui t  cour t  t o 

engage i n such a col l oquy. "   Maj or i t y op. ,  ¶34.   How can t hat  

st at ement  possi bl y be accur at e,  gi ven t he maj or i t y ' s r easoni ng 

and appr oach?  Unf or t unat el y,  t he maj or i t y ' s r easoni ng l eads t o 

but  one concl usi on:   A c i r cui t  cour t  i s  no l onger  r equi r ed t o 

engage a def endant  seeki ng t o pr oceed pr o se i n a f ul l  and 

compl et e Kl essi g col l oquy.  

                                                 
5 I n f act ,  when asked at  or al  ar gument  whet her  Kl essi g 

shoul d be over r ul ed so as t o no l onger  r equi r e a col l oquy,  t he 
assi st ant  at t or ney gener al  appear i ng f or  t he St at e r emar ked t hat  
he had not  " r eal l y del ved i nt o i t , "  and was not  pr epar ed t o 
di scuss t he quest i on i n det ai l .   He al so not ed t hat ,  i f  t hi s 
cour t  wer e t o consi der  over r ul i ng Kl essi g,  t he St at e woul d want  
t o wei gh i n on t he i ssue.  
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¶49 To under st and why Kl essi g' s r equi r ement  of  a f ul l  

col l oquy i s i mpor t ant ,  a di scussi on of  t hat  case and si mi l ar  

cases i s necessar y and i nst r uct i ve.   I n Kl essi g,  t hi s cour t  

expl ai ned t hat  when a def endant  i n a cr i mi nal  case r equest s 

sel f - r epr esent at i on,  t hat  r equest  i mpl i cat es t wo i mpor t ant ,  yet  

compet i ng const i t ut i onal  r i ght s,  each guar ant eed by Ar t i c l e I ,  

Sect i on 7 of  t he Wi sconsi n Const i t ut i on and t he Si xt h Amendment  

t o t he Uni t ed St at es Const i t ut i on:   t he r i ght  t o t he assi st ance 

of  counsel  and t he r i ght  t o sel f - r epr esent at i on.   See Kl essi g,  

211 Wi s.  2d at  201- 04.  

¶50 We di scussed t hose compet i ng r i ght s i n a case t hat  

pr edat ed Kl essi g,  Pi ckens v.  St at e,  96 Wi s.  2d 549,  292 

N. W. 2d 601 ( 1980) ,  over r ul ed i n par t  by Kl essi g,  211 Wi s.  2d at  

206.   I n Pi ckens,  we expl ai ned,  " So i mpor t ant  i s t he r i ght  t o 

at t or ney r epr esent at i on i n a cr i mi nal  pr oceedi ng t hat  nonwai ver  

i s pr esumed and wai ver  must  be af f i r mat i vel y shown t o be knowi ng 

and vol unt ar y i n or der  f or  i t  t o be val i d. "   96 Wi s.  2d at  555 

( c i t i ng Von Mol t ke v.  Gi l l i es,  332 U. S.  708,  724 ( 1948) ;  Kel l er  

v.  St at e,  75 Wi s.  2d 502,  508- 09,  249 N. W. 2d 773 ( 1977) ) .   Yet ,  

i n l i ght  of  t he const i t ut i onal  r i ght  t o sel f - r epr esent at i on,  

" t he t r i al  cour t  must  al so be cogni zant  and r espect f ul  of  t he 

def endant ' s r i ght  t o conduct  hi s own def ense wi t hout  t he benef i t  

of  an at t or ney. "   I d.  at  556 ( c i t i ng Far et t a v.  Cal i f or ni a,  422 

U. S.  806 ( 1975) ) .   Accor di ngl y,  t he cour t  i n Pi ckens,  af t er  

r evi ewi ng cases deal i ng wi t h t he wai ver  of  counsel ,  hel d t hat  

when a def endant  wi shes t o pr oceed pr o se,  t he c i r cui t  cour t  

must  ensur e t wo t hi ngs:   f i r st ,  t hat  t he def endant  has 
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knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved t he r i ght  t o 

counsel ,  and second,  t hat  t he def endant  i s compet ent  t o pr oceed 

pr o se.   96 Wi s.  2d at  568- 69.  

¶51 As t o t he f i r st  par t  of  t hat  i nqui r y,  f or  wai ver  t o be 

val i d,  t he cour t  must  be sat i sf i ed t hat  t he f ol l owi ng f our  

f act or s ar e pr esent :   ( 1)  t he def endant  made a del i ber at e choi ce 

t o pr oceed wi t hout  counsel ,  ( 2)  t he def endant  i s awar e of  t he 

di sadvant ages and di f f i cul t i es of  sel f - r epr esent at i on,  ( 3)  t he 

def endant  i s awar e of  t he ser i ousness of  t he char ges t hat  he or  

she i s f aci ng,  and ( 4)  t he def endant  i s awar e of  t he gener al  

r ange of  penal t i es t hat  coul d be i mposed i f  he or  she i s f ound 

gui l t y.   I d.  at  563.   However ,  i n Pi ckens we di d not  r equi r e 

expr essl y t hat  a c i r cui t  cour t  engage i n a col l oquy t o det er mi ne 

whet her  t hose f our  f act or s wer e pr esent .   Rat her ,  we per mi t t ed 

t he r ecor d t o " r ef l ect "  t he f our  f act or s and a r evi ewi ng cour t  

t o det er mi ne t hat  a wai ver  was val i d or  not  based on a r evi ew of  

t he r ecor d.   See i d.  at  564.  

¶52 I n Kl essi g,  we uphel d Pi ckens t o t he ext ent  t hat  a 

c i r cui t  cour t  must  det er mi ne t hat  t he f our  Pi ckens f act or s ar e 

pr esent  i n or der  t o uphol d a det er mi nat i on t hat  t her e was a 

knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver .   However ,  we 

over r ul ed Pi ckens t o t he ext ent  t hat  i t  per mi t t ed t he col l oquy 

t o be opt i onal .   I nst ead,  as we wr ot e,  " [ W] e mandat e t he use of  

a col l oquy i n ever y case wher e a def endant  seeks t o pr oceed pr o 

se t o pr ove knowi ng and vol unt ar y wai ver  of  t he r i ght  t o 

counsel . "   Kl essi g,  211 Wi s.  2d at  206.  

¶53 We f ur t her  expl ai ned t he benef i t s of  t hat  appr oach:  
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Conduct i ng such an exami nat i on of  t he def endant  i s t he 
c l ear est  and most  ef f i c i ent  means of  i nsur i ng t hat  t he 
def endant  has val i dl y wai ved hi s r i ght  t o t he 
assi st ance of  counsel ,  and of  pr eser vi ng and 
document i ng t hat  val i d wai ver  f or  pur poses of  appeal  
and post convi ct i on mot i ons.   Thus,  a pr oper l y 
conduct ed col l oquy ser ves t he dual  pur poses of  
ensur i ng t hat  a def endant  i s  not  depr i ved of  hi s 
const i t ut i onal  r i ght s and of  ef f i c i ent l y guar di ng our  
scar ce j udi c i al  r esour ces.    

I d.  ( emphasi s added) .   I n ot her  wor ds,  r equi r i ng a col l oquy i s 

benef i c i al  i n sever al  ways.    

¶54 Fi r st ,  i t  pr ot ect s a def endant ' s const i t ut i onal  r i ght  

t o t he assi st ance of  counsel  and t he r i ght  t o sel f -

r epr esent at i on by ensur i ng and cl ar i f y i ng t he def endant ' s 

under st andi ng of  t he r equest  t o wai ve hi s or  her  r i ght  t o t he 

assi st ance of  counsel .   See i d.   Si mi l ar  t o ot her  s i t uat i ons 

wher e t he ci r cui t  cour t  must  conduct  a col l oquy t o ensur e a 

def endant ' s knowi ng,  i nt el l i gent ,  and vol unt ar y  wai ver  of  a 

r i ght , 6 t he pur pose of  engagi ng a def endant  i n a di scussi on 

t ouchi ng upon t he f our  i nt er r el at ed Pi ckens f act or s enabl es t he 

def endant  t o be awar e of  hi s or  her  r i ght s,  t o under st and t he 

gr avi t y of  t he of f ense,  and t o r ecogni ze t he advant ages and 

di sadvant ages of  sel f - r epr esent at i on.   The Wi sconsi n Jur y 

                                                 
6 Cf . ,  e. g. ,   St at e v.  Weed,  2003 WI  85,  ¶¶40- 43,  263 

Wi s.  2d 434,  666 N. W. 2d 485 ( hol di ng t hat ,  consi st ent  wi t h 
Ander son and Kl essi g,  a col l oquy i s r equi r ed wher e a def endant  
wai ves t he r i ght  t o t est i f y) ;  St at e v.  Ander son,  2002 WI  7,  ¶23,  
249 Wi s.  2d 586,  638 N. W. 2d 301 ( mandat i ng a col l oquy wher e a 
def endant  seeks wai ver  of  a j ur y t r i al  because i t  " i s  t he 
c l ear est  means of  det er mi ni ng t hat  t he def endant  i s knowi ngl y,  
i nt el l i gent l y,  and vol unt ar i l y  wai v i ng hi s r i ght  t o a j ur y  
t r i al " ) ;  St at e v.  Banger t ,  131 Wi s.  2d 246,  260- 61,  389 
N. W. 2d 12 ( 1986)  ( r equi r i ng a col l oquy " t o assi st  t he t r i al  
cour t  i n maki ng t he const i t ut i onal l y r equi r ed det er mi nat i on t hat  
a def endant ' s pl ea i s vol unt ar y" ) .    
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I nst r uct i ons——Cr i mi nal  Speci al  Mat er i al s 30 suppor t s t hat  

under st andi ng t hat  t he col l oquy i s as much f or  t he def endant ' s 

benef i t  as i t  i s  f or  t he benef i t  of  t he c i r cui t  cour t .   Those 

i nst r uct i ons i n t he speci al  mat er i al s pr ovi de a det ai l ed ser i es 

of  suggest ed i nqui r i es t o engage i n wi t h t he def endant ,  and t hen 

i nst r uct  t he c i r cui t  cour t  t o ask t he def endant  i f ,  af t er  havi ng 

engaged i n t he f ul l  col l oquy,  he or  she cont i nues t o seek wai ver  

of  counsel .   Wi s JI ——Cr i mi nal  SM- 30 at  5.   I n ot her  wor ds,  al ong 

wi t h al l owi ng t he ci r cui t  cour t  t o di scer n whet her  t he def endant  

i s maki ng a knowi ng,  i nt el l i gent ,  and vol unt ar y choi ce,  engagi ng 

i n t he f ul l  col l oquy al l ows t he def endant  t o under st and t he f ul l  

i mpor t  and r ami f i cat i ons of  hi s or  her  choi ce.  

¶55 Second,  i t  encour ages j udi c i al  ef f i c i ency i n t wo 

pr i mar y ways.   As an i ni t i al  mat t er ,  i t  pr ovi des a c l ear  

pr act i ce f or  a c i r cui t  cour t  t o f ol l ow when conf r ont ed wi t h a 

r equest  t o wai ve counsel  and pr oceed pr o se.   That  pr act i ce,  as 

set  f or t h i n t he Wi sconsi n Jur y I nst r uct i ons, 7 enabl es c i r cui t  

                                                 
7 Based i n par t  on Kl essi g,  t he Wi sconsi n Jur y I nst r uct i ons—

—Cr i mi nal  SM- 30 set  f or t h t he r ecommended pr act i ce.   The 
i nst r uct i ons expl ai n t hat :  

[ w] hen a def endant  af f i r mat i vel y wi shes t o wai ve 
counsel ,  an i nqui r y must  be conduct ed t o det er mi ne 
whet her  t he def endant ' s wai ver  i s vol unt ar i l y  and 
under st andi ngl y made.   Thi s i ncl udes assur i ng t hat  t he 
def endant  under st ands t he benef i t s of  bei ng 
r epr esent ed by counsel  and t he di sadvant ages of  
pr oceedi ng wi t hout  counsel .    
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cour t s t o gi ve r equest s t o wai ve counsel  t he at t ent i on war r ant ed 

i n an ef f i c i ent ,  st r eaml i ned manner .    

¶56 Addi t i onal l y,  t he f ul l  and compl et e col l oquy 

encour ages appel l at e j udi c i al  ef f i c i ency.   See Kl essi g,  211 

Wi s.  2d at  206;  see al so St at e v.  Er nst ,  2005 WI  107,  ¶50,  283 

Wi s.  2d 300,  699 N. W. 2d 92 ( Wi l cox,  J. ,  concur r i ng i n par t  & 

di ssent i ng i n par t ) .   I f  t he c i r cui t  cour t  conduct s t he f ul l  and 

compl et e col l oquy,  t he c i r cui t  cour t  has devel oped t he r ecor d 

easi l y f or  an appel l at e or  post - convi ct i on cour t  t o r evi ew t he 

ci r cui t  cour t ' s  deci s i on qui ckl y and ef f i c i ent l y .   On t he ot her  

hand,  i f  t he c i r cui t  cour t  f ai l s  t o conduct  a f ul l  and compl et e 

col l oquy,  t he case i s r emanded f or  a r et r ospect i ve evi dent i ar y 

hear i ng t hat  devel ops t he r ecor d f or  f ur t her  r evi ew.   I n any 

                                                                                                                                                             
Wi s JI ——Cr i mi nal  SM- 30 at  2.   The i nst r uct i ons t hen pr ovi de a 
suggest ed i nqui r y t hat  del ves i nt o al l  f our  Pi ckens f act or s.   
I f ,  af t er  engagi ng i n t hat  col l oquy,  t he def endant  changes hi s 
or  her  mi nd and desi r es r epr esent at i on by counsel ,  t he 
i nst r uct i ons i ndi cat e t hat  t he c i r cui t  cour t  shoul d ei t her  al l ow 
t he def endant  t o seek pr i vat e counsel  or  r ef er  t he case t o t he 
publ i c def ender ' s of f i ce.   I d.  at  5.   However ,  i f  af t er  
r ecei v i ng t he f ul l  col l oquy,  t he def endant  st i l l  wi shes t o wai ve 
counsel ,  t he i nst r uct i ons pr ompt  t he cour t  t o t hen conduct  t he 
compet ence i nqui r y.   I d.  

The i nst r uct i ons go on t o expl ai n,  consi st ent l y wi t h 
Kl essi g,  t hat  a c i r cui t  cour t ' s  deci s i on t o deny wai ver  of  
counsel  must  be suppor t ed by at  l east  one of  t he f ol l owi ng 
f i ndi ngs:  

( 1)  That  t he def endant  does not  under st andi ngl y and 
vol unt ar i l y  wai ve counsel ;  ( 2)  t hat  t he def endant  does 
not  under st and t he di sadvant ages of  sel f -
r epr esent at i on;  or  ( 3)  t hat  t he def endant  l acks t he 
mi ni mal  compet ence necessar y t o t r y t o r epr esent  
hi msel f  or  her sel f .  

I d.  at  6.  
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event ,  r equi r i ng t he f ul l  and compl et e col l oquy at  t he c i r cui t  

cour t  l evel  pr omot es ef f i c i ent  r evi ews at  t he post - convi ct i on and 

appel l at e cour t  l evel s.  

¶57 I n summar y,  a f ul l  and compl et e col l oquy ser ves 

mul t i pl e pur poses:   ( 1)  ensur i ng t hat  t he def endant  under st ands 

and val i dl y wai ves hi s or  her  r i ght  t o counsel ,  ( 2)  ensur i ng t hat  

t he def endant ' s r i ght  t o sel f - r epr esent at i on i s pr ot ect ed,  and 

( 3)  encour agi ng j udi c i al  ef f i c i ency by gi v i ng c i r cui t  cour t s 

c l ear  di r ect i on and pr omot i ng a wel l - devel oped r ecor d f or  speedy 

appel l at e r evi ew.   

¶58 Her e,  t he maj or i t y ' s v i ew t hat  a par t i al  col l oquy 

coul d be suf f i c i ent  essent i al l y  over r ul es Kl essi g and f ai l s t o 

ser ve t he pur poses advanced by a f ul l  and compl et e col l oquy.   A 

c i r cui t  cour t  expl or i ng onl y t wo of  t he f our  Pi ckens f act or s 

cannot  be sai d t o have r eached a det er mi nat i on t hat  suf f i c i ent l y 

pr ot ect s a def endant ' s dual  but  conf l i c t i ng const i t ut i onal  

r i ght s t o t he assi st ance of  counsel  or  t o sel f - r epr esent at i on.   

Mor eover ,  a par t i al  col l oquy may not  pr ovi de a def endant  wi t h 

enough i nf or mat i on t o make a deci s i on t hat  i s a knowi ng,  

i nt el l i gent ,  and vol unt ar y one.   See Wi s JI ——Cr i mi nal  SM- 30 at  5 

( i nst r uct i ng t he c i r cui t  cour t  t o ask a def endant ,  af t er  

conduct i ng t he f ul l  col l oquy,  whet her  he or  she cont i nues t o 

seek wai ver  of  t he r i ght  t o t he assi st ance of  counsel ) .   

Fur t her ,  a par t i al  col l oquy el i mi nat es hel pf ul  gui dance f or  

c i r cui t  cour t s f r om Kl essi g and t he Speci al  Mat er i al s,  and i s 

l i kel y t o bog down post - convi ct i on and appel l at e r evi ew of  such 

cases.  
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¶59 Al ong wi t h t he maj or i t y ' s hol di ng,  whi ch i n ef f ect  

over r ul es Kl essi g' s mandat e t hat  t he c i r cui t  cour t  conduct  a 

f ul l  and compl et e col l oquy i n ever y case wher e a def endant  seeks 

wai ver  of  t he assi st ance of  counsel  and sel f - r epr esent at i on,  

sever al  ot her  pr obl ems ar i se f r om t he maj or i t y ' s r est at ement  of  

t he i ssue.  

¶60 Fi r st ,  t o s i dest ep t he f act  t hat  t he c i r cui t  cour t  

f ai l ed t o engage i n t he f ul l  and compl et e col l oquy as mandat ed 

by Kl essi g,  t he maj or i t y appear s,  at  l east  at  t i mes,  t o shi f t  

t he r esponsi bi l i t y  t o t he def endant  t o pr esent  evi dence 

suppor t i ng t he f our  Pi ckens f act or s as wel l  as showi ng hi s 

compet ence.   See maj or i t y op. ,  ¶15 ( " I f  t he c i r cui t  cour t  f i nds 

t hat  t he def endant  met  bot h of  t hose condi t i ons .  .  .  " ) ;  ¶23 

( " [ A]  r evi ewi ng cour t  may concl ude t hat  a def endant  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ved t he r i ght  t o counsel  onl y 

i f  t he c i r cui t  cour t  engaged i n,  and f ound t hat  t he def endant  

met ,  t he f our  l i nes of  i nqui r y  pr escr i bed i n Kl essi g. " ) ;  ¶25 

( " The ci r cui t  cour t  f ound t hat  I mani  di d not  meet  t he f our  

condi t i ons r equi r ed by Kl essi g i n or der  t o val i dl y wai ve hi s 

r i ght  t o counsel . " ) ;  ¶28 ( " The r ecor d r ef l ect s t hat  I mani  di d 

not  make a del i ber at e choi ce t o pr oceed wi t hout  counsel . " )  

( emphases added) . 8 

                                                 
8 Mor eover ,  t he maj or i t y does not  t ake i ssue wi t h t he 

appr oach of  t he c i r cui t  cour t ,  t o t he ext ent  t hat  i t  made 
sever al  comment s suggest i ng t hat ,  i n i t s v i ew,  t he bur den was 
I mani ' s:  

THE COURT:   What  do you want  t o say t o me t o convi nce 
me t hat  you' r e compet ent  t o r epr esent  your sel f ? 
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¶61 The l anguage i n Kl essi g i s consi st ent  i n st at i ng t hat  

i t  i s  t he c i r cui t  cour t ' s  r esponsi bi l i t y  t o el i c i t  evi dence and 

det er mi ne whet her  t hat  evi dence suppor t s t he f our  Pi ckens 

f act or s.   See,  e. g. ,  Kl essi g,  211 Wi s.  2d at  206 ( " To pr ove such 

a val i d wai ver  of  counsel ,  t he c i r cui t  cour t  must  conduct  a 

col l oquy desi gned t o ensur e t hat  t he def endant :  ( 1)  made a 

del i ber at e choi ce t o pr oceed wi t hout  counsel ,  ( 2)  was awar e of  

t he di f f i cul t i es and di sadvant ages of  sel f - r epr esent at i on,  ( 3)  

was awar e of  t he ser i ousness of  t he char ge or  char ges agai nst  

hi m,  and ( 4)  was awar e of  t he gener al  r ange of  penal t i es t hat  

coul d have been i mposed on hi m. " ) .   I ndeed,  t he comment ar y t o 

t he Wi s JI - Cr i mi nal  SM- 30 i ndi cat es " t he t r i al  cour t  

must  .  .  .  make t he r equi r ed i nqui r y and make pr oper  f i ndi ngs, "  

SM- 30 at  2,  and t hat  " t he bur den i s on t he cour t  t o make a 

r ecor d, "  i d.  at  7.  

¶62 I n ot her  wor ds,  t he pur pose of  t he c i r cui t  cour t ' s 

col l oquy i s t o devel op a r ecor d on whi ch t he cour t  bases i t s 

                                                                                                                                                             
I MANI :   Li ke I  say I ' ve been wor ki ng on t hi s f or  13 
mont hs,  you know,  I ' m ver y compet ent .  

THE COURT:   Those ar e r eal l y ki nd of  i r r el evant  and 
unconvi nci ng.  

.  .  .  .  .  

THE COURT:   I  don' t  know t hat  much about  hi s 
capabi l i t y ,  but  he has onl y  got  a 10t h gr ade 
educat i on,  he sai d he r eads at  a col l ege l evel ,  t hat ' s 
t he onl y i nf or mat i on I  have on t he subj ect  of  hi s 
educat i on and backgr ound.  .  .  .  [ I ] t  hasn' t  been 
pr esent ed t o me t hat  he has any exper i ence act ual l y 
conduct i ng pr oceedi ngs l i ke a cr i mi nal  cour t  t r i al .  

( Emphases added. )  
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det er mi nat i on t hat  t he def endant ' s wai ver  i s or  i s not  val i d.   

I f  t her e i s no such r ecor d,  t he c i r cui t  cour t  cannot  make a 

det er mi nat i on as t o t he val i di t y  of  t he wai ver .   To t he ext ent  

t hat  t he maj or i t y suggest s i t  i s  up t o t he def endant  t o pr esent  

a case f or  why hi s or  her  wai ver  i s val i d,  i t  i s wr ong.   Her e,  

t he c i r cui t  cour t  di d not  engage i n t he f ul l  and compl et e 

col l oquy r equi r ed,  nor  di d t hat  cour t  make t he r equi r ed 

det er mi nat i ons suppor t i ng i t s hol di ng t hat  I mani ' s wai ver  of  

assi st ance of  counsel  was i nval i d.  

¶63 Second,  t he maj or i t y i gnor es pr ecedent .   The Uni t ed 

St at es Supr eme Cour t  has hel d t hat  deni al  of  sel f - r epr esent at i on 

at  t r i al  i s  a st r uct ur al  er r or  t hat  i s  not  subj ect  t o har ml ess-

er r or  anal ysi s.   McKaskl e v.  Wi ggi ns,  465 U. S.  168,  177 n. 8 

( 1984) .   Many const i t ut i onal  er r or s ar e subj ect  t o t he har ml ess-

er r or  r ul e.   However ,  as we have not ed,  " cer t ai n f undament al  

const i t ut i onal  er r or s ar e not  amenabl e t o har ml ess er r or  

anal ysi s, "  but  r at her  r equi r e aut omat i c r ever sal .   St at e v.  

Har vey,  2002 WI  93,  ¶37,  254 Wi s.  2d 442,  647 N. W. 2d 189.   These 

" st r uct ur al "  er r or s ar e " so i nt r i nsi cal l y har mf ul  as t o r equi r e 

aut omat i c r ever sal  ( i . e. ,  ' af f ect  subst ant i al  r i ght s ' )  wi t hout  

r egar d t o t hei r  ef f ect  on t he out come. "   I d.  ( quot i ng Neder  v.  

Uni t ed St at es,  527 U. S.  1,  15 ( 1999) ) .   Er r or s ar e st r uct ur al  

when t hey " cont ai n a ' def ect  af f ect i ng t he f r amewor k wi t hi n 

whi ch t he t r i al  pr oceeds,  r at her  t han si mpl y an er r or  i n t he 

t r i al  pr ocess i t sel f . ' "   Har vey,  254 Wi s.  2d 442,  ¶37 ( quot i ng 

Ar i zona v.  Ful mi nant e,  499 U. S.  279,  310 ( 1991) ) .   As we have 

obser ved,  t he Uni t ed St at es Supr eme Cour t  has hel d t hat  deni al  
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of  sel f - r epr esent at i on at  t r i al  i s  a st r uct ur al  er r or  t hat  i s 

not  subj ect  t o har ml ess- er r or  anal ysi s.   Har vey,  254 

Wi s.  2d 442,  ¶37 ( c i t i ng McKaskl e,  465 U. S.  at  177 n. 8) .  

¶64 The maj or i t y cor r ect l y acknowl edges t hat  t he i mpr oper  

deni al  of  a def endant ' s r equest  f or  sel f - r epr esent at i on " i s a 

st r uct ur al  er r or  subj ect  t o aut omat i c r ever sal . "   Maj or i t y op. ,  

¶15.   But  i t  t hen goes on t o st at e t hat  i t  uphol ds " Kl essi g as 

t he cont r ol l i ng aut hor i t y f or  det er mi ni ng whet her  a def endant  

val i dl y wai ved t he r i ght  t o counsel "  and t hat  " [ t ] he use of  t he 

Kl essi g col l oquy i s mandat ed ' i n ever y case wher e a def endant  

seeks t o pr oceed pr o se t o pr ove knowi ng and vol unt ar y wai ver  of  

t he r i ght  t o counsel . ' "   Maj or i t y op. ,  ¶34.   Readi ng t hose 

st at ement s t oget her ,  t he maj or i t y seems t o be sayi ng t hat  t he 

f ai l ur e t o engage i n t he mandat ed col l oquy i s a st r uct ur al  er r or  

pr ompt i ng aut omat i c r ever sal .    

¶65 However ,  t he maj or i t y t hen appear s t o go on t o assess 

t he ci r cui t  cour t ' s  f ai l ur e t o engage i n t he f ul l  and compl et e 

Kl essi g col l oquy t o pr ove a knowi ng,  i nt el l i gent ,  and vol unt ar y 

wai ver  of  t he r i ght  t o counsel ,  not  as a st r uct ur al  er r or  

r equi r i ng r ever sal  or  a r et r ospect i ve evi dent i ar y hear i ng,  but  

as a har ml ess er r or .   I t  bases t hat  appr oach on i t s concl usi on 

t hat  t he c i r cui t  cour t  her e had gar ner ed enough i nf or mat i on on 

t wo of  t he f our  poi nt s of  i nqui r y t o deny I mani ' s r equest .   See 

maj or i t y op. ,  ¶34.   Yet  i t  somehow mai nt ai ns t hat  t he c i r cui t  

cour t  woul d have been r equi r ed t o engage i n t he f ul l  and 

compl et e Kl essi g col l oquy onl y i f  i t  had det er mi ned,  based on 

t hat  col l oquy,  t hat  I mani ' s wai ver  of  t he r i ght  t o counsel  was 
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knowi ng,  i nt el l i gent ,  and vol unt ar y.   See maj or i t y op. ,  ¶34 ( " I f  

t he c i r cui t  cour t  f ai l s  t o engage a def endant  i n t he f our  l i nes 

of  i nqui r y as pr escr i bed i n Kl essi g,  ' a r evi ewi ng cour t  may not  

f i nd,  based on t he r ecor d,  t hat  t her e was a val i d wai ver  of  

counsel . ' " ) .   As an i ni t i al  mat t er ,  t hat  r esul t - dr i ven appr oach 

put s t he car t  bef or e t he hor se.   The f ul l  and compl et e Kl essi g 

col l oquy i s desi gned t o al l ow t he cour t  t o det er mi ne whet her  t he 

def endant ' s wai ver  i s knowi ng,  i nt el l i gent ,  and vol unt ar y.   By 

t he maj or i t y ' s c i r cul ar  r easoni ng,  t he det er mi nat i on of  whet her  

a cour t  i s  r equi r ed t o engage i n t he f ul l  and compl et e col l oquy 

i s based on t he r esul t  t hat  t he f ul l  and compl et e col l oquy i s 

desi gned t o r each.  

¶66 Mor eover ,  t hat  appr oach appear s t o t r eat  t he i mpr oper  

deni al  of  t he r i ght  t o wai ver  of  assi st ance of  counsel  as a 

st r uct ur al  er r or ,  but  t he i mpr oper  deni al  of  t he r i ght  t o sel f -

r epr esent at i on as a har ml ess one.   For  exampl e,  by t he 

maj or i t y ' s r easoni ng,  a def endant  chal l engi ng a c i r cui t  cour t ' s  

gr ant  of  hi s mot i on t o wai ve assi st ance of  counsel ,  wher e t he 

ci r cui t  cour t  f ai l ed t o engage hi m i n t he f ul l  and compl et e 

Kl essi g col l oquy,  woul d appear  t o be ent i t l ed t o aut omat i c 

r ever sal  and r emand.   I n t hat  s i t uat i on,  t he cour t ' s  er r or  

i mpl i cat es t he def endant ' s const i t ut i onal  r i ght  t o t he 

assi st ance of  counsel .   However ,  i n a s i t uat i on such as t hi s 

one,  wher e t he ci r cui t  cour t  f ai l s  t o engage i n t he f ul l  and 

compl et e col l oquy and deni es t he def endant ' s mot i on t o wai ve t he 

assi st ance of  counsel ,  pot ent i al l y  i mpl i cat i ng t hat  def endant ' s 

r i ght  t o sel f - r epr esent at i on,  by t he maj or i t y ' s r easoni ng t hat  
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def endant  i s not  aut omat i cal l y ent i t l ed t o r ever sal  and r emand,  

or  at  l east  t o a r et r ospect i ve evi dent i ar y hear i ng on r emand.  

Rat her ,  an appel l at e cour t  may si mpl y r evi ew t he r ecor d and 

t r eat  t he c i r cui t  cour t ' s  er r or  as a har ml ess er r or .   As 

expl ai ned her ei n,  t hat  appr oach i s cont r ar y t o t he McKaskl e 

deci s i on hol di ng t hat  deni al  of  t he r i ght  t o sel f - r epr esent at i on 

i s a st r uct ur al  er r or  not  subj ect  t o t he har ml ess er r or  

anal ysi s.   465 U. S.  at  177 n. 8.  

¶67 Kl essi g makes no such di st i nct i on bet ween t he t wo 

compet i ng const i t ut i onal  r i ght s,  nor  am I  awar e of  any ot her  

case t hat  does.   Rat her ,  Kl essi g set s a br i ght - l i ne r ul e 

r equi r i ng a f ul l  and compl et e col l oquy t ouchi ng upon t he f our  

Pi ckens f act or s when an accused r equest s sel f - r epr esent at i on.   

I t  does not  endor se a par t i al  or  i ncompl et e col l oquy based on 

whet her  t he c i r cui t  cour t  deni es t he def endant ' s r equest  t o 

wai ve t he assi st ance of  counsel ,  and t hus f or  sel f -

r epr esent at i on.   

¶68 Mor eover ,  t o t he ext ent  t hat  t hi s cour t ,  r at her  t han 

t he ci r cui t  cour t  at  a r et r ospect i ve evi dent i ar y hear i ng,  can 

l ook t o t he r ecor d f or  evi dence suppor t i ng t he c i r cui t  cour t ' s  

det er mi nat i on t hat  I mani ' s wai ver  was i nval i d,  I  di sagr ee wi t h 

t he maj or i t y ' s concl usi ons t hat  t he r ecor d cont ai ns evi dence 

suppor t i ng a det er mi nat i on ( 1)  t hat  I mani ' s  wai ver  was not  

del i ber at e,  ( 2)  t hat  he was not  awar e of  t he di f f i cul t i es and 

di sadvant ages of  sel f - r epr esent at i on,  or  ( 3)  t hat  I mani  was 

i ncompet ent  t o r epr esent  hi msel f .  
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¶69 As an i ni t i al  mat t er ,  t he maj or i t y seems t o gi ve no 

wei ght  t o I mani ' s st at ement s t hat  ( 1)  he had been " wor ki ng on"  

hi s case f or  13 mont hs,  ( 2)  he was di ssat i sf i ed wi t h counsel ' s 

f ai l ur e t o chal l enge par t i cul ar  evi dence or  t o compl et e t asks 

t hat  he al l egedl y t ol d I mani  t hat  he woul d compl et e,  and ( 3)  

because of  t hose per cei ved i nadequaci es,  I mani  f el t  t hat  he 

coul d r epr esent  hi msel f  bet t er  at  t hat  poi nt  i n t he pr oceedi ngs.   

I nst ead,  i t  emphasi zes t he ci r cui t  cour t ' s  l anguage opi ni ng,  

wi t hout  t he f ul l  and compl et e col l oquy,  t hat  I mani ' s deci s i on t o 

r epr esent  hi msel f  was not  del i ber at e because hi s deci s i on was 

" i mmat ur e, "  " f l i ppant , "  and " epi sodi c dr i ven. "  

¶70 Wi t hout  t he col l oquy,  as r equi r ed by Kl essi g,  such 

st at ement s ar e not  suf f i c i ent  t o suppor t  t he deni al  of  a wai ver  

of  counsel .   As t he Speci al  Mat er i al s st at e,  " Deni al  of  a wai ver  

of  counsel  must  be suppor t ed by one of  t he f ol l owi ng f i ndi ngs:   

( 1)  t hat  t he def endant  does not  under st andi ngl y and vol unt ar i l y  

wai ve counsel ;  ( 2)  t hat  t he def endant  does not  under st and t he 

di sadvant ages of  sel f - r epr esent at i on;  or  ( 3)  t hat  t he def endant  

l acks t he mi ni mal  compet ence necessar y t o t r y  t o r epr esent  

hi msel f  or  her sel f . "   Wi s JI ——Cr i mi nal  SM- 30 at  6.   Her e,  even 

i f  I mani ' s r equest  was " f l i ppant "  or  " epi sodi c- dr i ven, "  i t  i s  

not  necessar i l y  a non- del i ber at e choi ce.   Rat her ,  t he l anguage 

ci t ed r ef l ect s t he c i r cui t  cour t ' s  opi ni on t hat  I mani  was maki ng 

a f ool i sh choi ce by wai v i ng counsel .   Many cour t s,  when 

conf r ont ed wi t h a cr i mi nal  def endant ' s r equest  t o wai ve counsel ,  

mi ght  bel i eve t hat  t hat  def endant  i s maki ng a poor  choi ce.   
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However ,  such a bel i ef ,  by i t sel f ,  i s  not  suf f i c i ent  t o suppor t  

a f i ndi ng t hat  a def endant ' s deci s i on i s not  del i ber at e.  

¶71 Next ,  t he maj or i t y concl udes t hat  I mani ,  by hi s own 

admi ssi on,  di d not  under st and t he di f f i cul t i es and di sadvant ages 

of  sel f - r epr esent at i on,  based on comment s t hat  I mani  made when 

he acknowl edged t hat  counsel  had assi st ed hi m t o some degr ee and 

t hat  he r ecogni zed t hat  t her e wer e par t s of  hi s  def ense on whi ch 

i t  woul d be hel pf ul  t o have counsel .   Such st at ement s coul d 

r easonabl y be r ead t o suppor t  t he concl usi on t hat  I mani  

appr eci at es t he di f f i cul t i es and di sadvant ages of  sel f -

r epr esent at i on.  

¶72 Fi nal l y,  t he maj or i t y ' s concl usi on t hat  t he 

i nf or mat i on pr esent ed t o t he c i r cui t  cour t  suppor t s t he c i r cui t  

cour t ' s  concl usi on t hat  I mani  was not  compet ent  t o r epr esent  

hi msel f  i s  i nconsi st ent  wi t h Pi ckens and Far et t a and t he f act or s 

di scussed i n t hose cases.   Al t hough t he maj or i t y cor r ect l y 

st at es t he st andar d of  r evi ew,  as set  f or t h i n Pi ckens,  t hat  a 

cour t ' s  det er mi nat i on t hat  a def endant  i s or  i s not  compet ent  t o 

r epr esent  hi msel f  " wi l l  be uphel d unl ess t ot al l y unsuppor t ed by 

t he f act s appar ent  i n t he r ecor d, "  96 Wi s.  2d at  569- 70,  i t  

i gnor es t he f r amewor k wi t hi n whi ch t he ci r cui t  cour t  i s  t o appl y 

t hose f act s i n t he r ecor d.   As we st at ed i n Pi ckens,  a cour t  

eval uat i ng a def endant ' s r equest  t o wai ve counsel  must  i nqui r e 

i nt o f act or s i ncl udi ng educat i on,  Engl i sh- l anguage f l uency,  

l i t er acy,  " and any physi cal  or  psychol ogi cal  di sabi l i t y  whi ch 

may si gni f i cant l y af f ect  hi s abi l i t y  t o communi cat e a possi bl e 

def ense t o t he j ur y. "   I d.  at  569.   We went  on t o st at e:    
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However ,  s i nce Far et t a i ndi cat es t hat  per sons of  
aver age abi l i t y  and i nt el l i gence ar e ent i t l ed t o 
r epr esent  t hemsel ves,  a t i mel y and pr oper  r equest  
shoul d be deni ed onl y wher e a speci f i c  pr obl em or  
di sabi l i t y  can be i dent i f i ed whi ch may pr event  a 
meani ngf ul  def ense f r om bei ng of f er ed,  shoul d one 
exi st .    

I d.  ( emphasi s added) .    

¶73 Her e,  t her e was no speci f i c  det er mi nat i on by t he 

c i r cui t  cour t  t hat  I mani  had a di sabi l i t y  or  pr obl em t hat  woul d 

pr event  hi m f r om pr esent i ng a meani ngf ul  def ense,  nor  i s t her e 

evi dence i n t he r ecor d t hat  coul d suppor t  such a det er mi nat i on.   

Accor di ngl y,  t he maj or i t y ' s concl usi on i s at  odds wi t h t he 

f act or s di scussed i n Pi ckens,  whi ch t he ci r cui t  cour t  shoul d 

consi der  i n or der  " t o det er mi ne whet her  [ t he def endant ]  

possesses t he mi ni mal  compet ence necessar y t o conduct  hi s own 

def ense. "   96 Wi s.  2d at  569.   The maj or i t y i nvokes t he 

f ol l owi ng f act s as suppor t  f or  i t s  concl usi on t hat  I mani  i s not  

compet ent  t o r epr esent  hi msel f :   he has a t ent h- gr ade educat i on,  

he r eads at  a col l ege l evel ,  he has command of  wr i t t en and 

spoken Engl i sh,  and he has par t i c i pat ed i n f i ve ot her  

pr oceedi ngs as a def endant .   Agai n,  we emphasi zed i n Pi ckens 

t hat  per sons of  aver age i nt el l i gence and abi l i t y ar e ent i t l ed t o 

r epr esent  t hemsel ves.   Her e,  I mani ' s educat i on,  r eadi ng l evel ,  

f l uency,  and cour t r oom exper i ence9 seem t o of f er  suppor t  f or  t he 

concl usi on t hat  he i s compet ent  t o r epr esent  hi msel f  r at her  t han 

suppor t  f or  t he maj or i t y ' s v i ew t hat  he i s not  compet ent .   

                                                 
9 I n f act ,  I mani ' s par t i c i pat i on i n f i ve t r i al s may 

const i t ut e mor e t r i al  exposur e and exper i ence t han many 
pr act i c i ng l awyer s coul d c l ai m,  especi al l y t hose l awyer s who do 
not  r egul ar l y appear  i n cour t .  
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I ndeed,  t he maj or i t y appear s t o be basi ng i t s deci s i on on an 

amor phous st andar d of  compet ence.   I f  t ent h- gr ade school i ng i s  

not  suf f i c i ent ,  what  i s?  How i s a col l ege r eadi ng l evel  

evi dence of  i ncompet ence?  How many t r i al s must  a def endant  have 

par t i c i pat ed i n t o be compet ent  t o r epr esent  hi msel f ?  I f  a 

compet ent  def endant  must  have r epr esent ed hi msel f  i n pr evi ous 

pr oceedi ngs,  how can he or  she ever  f i r st  r epr esent  hi msel f  pr o 

se? 

¶74 Mor eover ,  t he c i r cui t  cour t  di d not  make a 

det er mi nat i on as t o Rashaad I mani ' s compet ence.   The maj or i t y ' s 

det er mi nat i on t hat  t he c i r cui t  cour t  had made such a 

det er mi nat i on based on t he above f act s i s specul at i ve at  best ,  

especi al l y consi der i ng t hat  ear l y i n t hese pr oceedi ngs,  t he 

c i r cui t  cour t  eval uat ed Razi ga I mani ,  Rashaad I mani ' s co-

def endant ,  f or  Razi ga I mani ' s compet ence t o pr oceed pr o se.   

I nt er est i ngl y,  af t er  conduct i ng t he f ul l  Kl ess i g col l oquy and 

compet ence i nqui r y wi t h Razi ga I mani ,  t he same ci r cui t  cour t  

f ound t hat  he was compet ent  t o pr oceed pr o se based on 

cr edent i al s s i mi l ar  t o t hose of  Rashaad I mani ,  t he def endant  i n 

t he case bef or e us:   ( 1)  Razi ga I mani  has a hi gh- school  

educat i on,  ( 2)  he went  t o t echni cal  col l ege f or  t wo semest er s,  

( 3)  he was l i t er at e and spoke Engl i sh,  and ( 4)  he had been 

i nvol ved i n t hr ee non- t r i al  cour t  pr oceedi ngs whi l e bei ng 

r epr esent ed by at t or neys.    

¶75 Si mpl y put ,  t he c i r cui t  cour t  her e di d not  engage i n 

t he f ul l  and compl et e col l oquy mandat ed by Kl essi g.   The r ecor d 

does not  suppor t  t he c i r cui t  cour t ' s  deni al  of  I mani ' s r equest  
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t o wai ve counsel  and t o r epr esent  hi msel f .   Because of  t hat ,  t he 

c i r cui t  cour t  commi t t ed st r uct ur al  er r or ,  whi ch r equi r es 

r ever sal .  

¶76 Because I  bel i eve t hat  t he cour t  of  appeal s er r ed when 

i t  det er mi ned t hat  t he pr oper  r emedy f or  a def ect i ve Kl essi g 

col l oquy i s a new t r i al ,  I  concur  wi t h t he maj or i t y ' s hol di ng t o 

t he ext ent  t hat  i t  r ever ses t he cour t  of  appeal s '  r emand f or  a 

new t r i al .   However ,  I  st r ongl y di sagr ee wi t h t he maj or i t y ' s 

f ai l ur e t o or der  a r emand f or  a r et r ospect i ve evi dent i ar y 

hear i ng.   I nst ead,  I  woul d r ever se t he cour t  of  appeal s,  and 

r emand t o t he c i r cui t  cour t  f or  t he r equi r ed r et r ospect i ve 

evi dent i ar y hear i ng i n accor d wi t h Kl essi g. 10 

¶77 For  t he r easons set  f or t h,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .  

¶78 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON,  C. J.  and Just i ce ANN WALSH BRADLEY j oi n t hi s  

concur r ence/ di ssent .  

                                                 
10 I n concur r ence t o t he maj or i t y  opi ni on i n Kl ess i g,  Chi ef  

Just i ce Abr ahamson r ai sed concer ns about  t he di f f i cul t i es 
i nvol ved wi t h a r et r ospect i ve det er mi nat i on of  compet ency.   See 
Kl essi g,  211 Wi s.  2d at  222 ( Abr ahamson,  C. J. ,  concur r i ng) .   
Regar dl ess of  t hose concer ns,  however ,  I  r ecogni ze,  as do Chi ef  
Just i ce Abr ahamson and Just i ce Br adl ey,  t hat  i n t hi s case we ar e 
bound by t he Kl essi g pr ecedent  and t he pr i nc i pl e of  st ar e 
deci s i s.  
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