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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Modified and 

as modified affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s case addr esses t he 

awar d of  sent ence cr edi t  f or  t he t i me a cr i mi nal  def endant  

spends i n j ai l  whi l e awai t i ng t r i al  and sent enci ng.   The 

st at ut or y pr ovi s i on at  i ssue her e i s mandat or y and t he l anguage 

at  i ssue i n t hi s case amount s t o one si mpl e sent ence:   " A 

convi ct ed of f ender  shal l  be gi ven cr edi t  t owar d t he ser vi ce of  

hi s or  her  sent ence f or  al l  days spent  i n cust ody i n connect i on 

wi t h t he cour se of  conduct  f or  whi ch sent ence was i mposed. "   

Wi s.  St at .  § 973. 155( 1) ( a) .    
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¶2 When adopt ed,  t hi s pr ovi s i on was meant  t o pr ovi de " a 

s i mpl er ,  mor e equi t abl e syst em .  .  .  . " 1  Today' s deci s i on br i ngs 

t o a c l ose t he t or t ur ed saga of  t hi s case.   Per haps i t  wi l l  

enabl e  c i r cui t  cour t s t o cal cul at e and awar d sent ence cr edi t  i n 

a s i mpl er  and mor e equi t abl e manner .   We f i r st  hear d or al  

ar gument  i n t hi s case on Sept ember  12,  2008,  i n t andem wi t h 

St at e v.  Johnson ( El andi s Johnson) ,  2009 WI  57,  318 Wi s.  2d 21,  

767 N. W. 2d 207.   I n t hat  case,  we r eached a unani mous r esul t ,  

hol di ng t hat  t he def endant  i n t hat  case was not  ent i t l ed t o t he 

sent ence cr edi t  he sought .   I t  appear ed t hat  t he goal  of  

s i mpl i c i t y mi ght  be ser ved.    

¶3 Today,  we t ake anot her  st ep f or war d t o hel p c l ar i f y 

sent ence cr edi t  i n a case i nvol v i ng concur r ent  sent ences.    

¶4 Thi s case,  i n whi ch t he bot t om l i ne i s whet her  or  not  

a cr i mi nal  def endant  shoul d be awar ded 302 or  305 days of  

sent ence cr edi t ,  has now been bef or e t hi s cour t  i n some f or m f or  

over  800 days.   I n t he l i f espan of  t hi s appeal ,  t he St at e has 

t hr ee t i mes abandoned and r ef or mul at ed i t s l egal  posi t i on.   The 

def endant  has of f er ed mor e t han one pr oposal  f or  sent ence 

cr edi t .    

¶5 I n t he most  r ecent  f or ay i n t hi s cour t ,  t he par t i es 

f i l ed a j oi nt  br i ef ,  i n whi ch t he St at e j oi ned t he def endant ,  

agr eei ng t hat  he was ent i t l ed t o 305 days of  sent ence cr edi t .   

Nei t her  par t y r equest ed a second or al  ar gument ,  and appar ent l y  

                                                 
1 St at e v.  Gavi gan,  122 Wi s.  2d 389,  392,  362 N. W. 2d 162,  

( Ct .  App.  1984) .  
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nei t her  desi r ed i t .   Thi s  cour t  never t hel ess compel l ed t he 

l awyer s t o appear ,  whi ch t hey di d.   That  was on Sept ember  22,  

2009.   Anot her  ei ght  mont hs have passed.   The cour t  now i ssues a 

deci s i on i n whi ch f i ve opi ni ons ( t ot al i ng mor e t han 100 t yped 

pages)  ar e of f er ed wi t h f our  j ust i ces j oi ni ng t hi s opi ni on 

( Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh Br adl ey,  

Just i ce N.  Pat r i ck Cr ooks,  and Just i ce Mi chael  J.  Gabl eman)  

agr eei ng on t he i nt er pr et at i on of  t he st at ut es and case l aw and 

t he bot t om l i ne,  t hat  i s ,  j ust  how many days of  sent ence cr edi t  

shoul d be awar ded t o t he def endant  i n t hi s case.    

¶6 Ci r cui t  cour t s deal  wi t h sent ence cr edi t  ever y day.   

The st at ut e pr oposes a s i mpl e t est .   The f our  j ust i ces who j oi n 

t hi s opi ni on hope we have pr ovi ded gr eat er  c l ar i t y i n awar di ng 

sent ence cr edi t  i n a case i nvol v i ng concur r ent  sent ences.  

I  

¶7 Thi s i s a r evi ew of  a publ i shed deci s i on of  t he cour t  

of  appeal s2 r ever si ng t he or der  of  t he Ci r cui t  Cour t  f or  

Mi l waukee Count y,  Mel  Fl anagan,  Judge,  denyi ng sent ence cr edi t  

t o def endant  Pat r i ck Car t er  on hi s sent ence i n Wi sconsi n f or  

t i me spent  i n pr e- sent enci ng cust ody i n I l l i noi s.  

¶8 The cour t  of  appeal s di sagr eed wi t h t he c i r cui t  cour t  

and gave t he def endant  cr edi t  on hi s Wi sconsi n sent ence f or  t i me 

spent  i n I l l i noi s cust ody.   The cour t  of  appeal s r emanded t he 

                                                 
2 St at e v.  Car t er ,  2007 WI  App 255,  306 Wi s.  2d 450,  743 

N. W. 2d 700.  
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mat t er  t o t he c i r cui t  cour t  t o gr ant  t he def endant  324 days of  

sent ence cr edi t .  

¶9 On r evi ew,  we modi f y t he deci s i on of  t he cour t  of  

appeal s and gr ant  t he def endant  a t ot al  of  305 days of  cr edi t ,  

and as modi f i ed,  af f i r m t he deci s i on of  t he cour t  of  appeal s.    

¶10 The i nst ant  case pr esent s a quest i on of  i nt er pr et i ng 

and appl y i ng t he sent ence cr edi t  st at ut e,  Wi s.  St at .  

§ 973. 155( 1)  ( 2007- 08) 3 t o a par t i cul ar  f act ual  c i r cumst ance.   

The def endant  ent er ed a pl ea of  gui l t y t o a f el ony i n Wi sconsi n,  

f i r st  degr ee r eckl essl y endanger i ng saf et y,  i n v i ol at i on of  Wi s.   

St at .  § 941. 30( 1) .   The sent ence f or  t hi s cr i me was i mposed t o 

r un concur r ent l y wi t h a sent ence pr evi ousl y i mposed i n I l l i noi s 

f or  an unr el at ed ar med r obber y.   Pr i or  t o hi s gui l t y pl ea,  

convi ct i on,  and sent enci ng on t he Wi sconsi n cr i me,  t he def endant  

was i n pr esent ence cust ody i n I l l i noi s f r om t he t i me of  hi s 

ar r est  i n I l l i noi s ( December  13,  2003)  unt i l  hi s sent enci ng on 

t he I l l i noi s char ge ( Oct ober  19,  2004) . 4 

¶11 The def endant  seeks cr edi t  f or  t hi s pr esent ence t i me,  

c l ai mi ng t hi s cust ody was i n connect i on wi t h t he cour se of  

conduct  f or  whi ch sent ence was i mposed i n Wi sconsi n as wel l  as 

bei ng i n connect i on wi t h t he r obber y char ge i n I l l i noi s.   A 

def endant  seeki ng sent ence cr edi t  i n Wi sconsi n has t he bur den of  

                                                 
3 Al l  r ef er ences t o t he Wi sconsi n st at ut es ar e t o t he 2007-

08 ver si on unl ess ot her wi se i ndi cat ed.  

4 Af t er  sent enci ng i n I l l i noi s,  t he def endant  was 
i ncar cer at ed i n I l l i noi s on hi s I l l i noi s char ges.  
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demonst r at i ng bot h " cust ody"  and i t s connect i on wi t h t he cour se 

of  conduct  f or  whi ch t he Wi sconsi n sent ence was i mposed. 5 

¶12 I nt er pr et at i on of  a st at ut e and appl i cat i on of  a 

st at ut e,  her e Wi s.  St at .  § 973. 155( 1) ,  t o undi sput ed f act s 

pr esent  quest i ons of  l aw whi ch t hi s cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s but  

benef i t i ng f r om t he anal yses of  bot h cour t s. 6 

¶13 Because t he def endant  had not  been sur r ender ed t o 

Wi sconsi n dur i ng t he pr esent ence cust ody i n I l l i noi s,  t he 

c i r cui t  cour t  deni ed t he def endant ' s mot i on r equest i ng 324 days 

of  sent ence cr edi t  f or  hi s pr esent ence cust ody.   The ci r cui t  

cour t  awar ded t he def endant  cr edi t  f or  97 days,  cal cul at ed f r om 

May 26,  2005,  when he was ar r est ed f or  ext r adi t i on t o Wi sconsi n,  

t o August  30,  2005,  when he was sent enced on t he Wi sconsi n 

char ge. 7 
                                                 

5 St at e v.  Vi l l al obos,  196 Wi s.  2d 141,  148,  537 N. W. 2d 139 
( Ct .  App.  1995) .  

6 St at e v.  Johnson ( Mar cus Johnson) ,  2007 WI  107,  ¶27,  304 
Wi s.  2d 318,  332,  735 N. W. 2d 505;  St at e ex r el .  Phar m v.  Bar t ow,  
2007 WI  13,  ¶13,  298 Wi s.  2d 702,  713,  727 N. W. 2d 1.  

7 The cour t  of  appeal s r ej ect ed cr edi t  f or  t hi s t i me per i od,  
r easoni ng t hat  t he def endant  was i n cust ody sol el y on t he basi s 
of  ser vi ng a sent ence on t he I l l i noi s char ge,  not  i n connect i on 
wi t h t he cour se of  conduct  f or  whi ch sent ence was i mposed i n 
Wi sconsi n.   The def endant  does not  now seek,  and i s not  ent i t l ed 
t o,  sent ence cr edi t  f or  t hi s 97 days.   He was ser vi ng hi s 
sent ence f or  t he I l l i noi s cr i me.   Thi s t i me was not  ser ved i n 
connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence was 
i mposed i n Wi sconsi n.   See St at e v.  Beet s,  124 Wi s.  2d 372,  379,  
369 N. W. 2d 382 ( Ct .  App.  1985)  ( no cr edi t  f or  ser vi ce of  
sent ence on a separ at e cr i me) .   The onl y per i od at  i ssue i n t hi s 
case i s t he t i me bef or e t he def endant ' s sent enci ng i n I l l i noi s 
on Oct ober  19,  2004,  on t he I l l i noi s of f ense.  
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¶14 I n cont r ast ,  t he cour t  of  appeal s hel d t hat  t he 

def endant  was ent i t l ed t o 324 days of  sent ence cr edi t  f or  hi s 

pr esent ence conf i nement  i n I l l i noi s f r om t he dat e he was 

ar r est ed i n I l l i noi s unt i l  t he dat e he was sent enced on t he 

I l l i noi s char ge;  t hi s t i me spent  i n I l l i noi s cust ody was i n 

connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence was 

i mposed i n Wi sconsi n.  

¶15 Thi s cour t  gr ant ed t he St at e' s  pet i t i on f or  r evi ew.  

Af t er  hear i ng or al  ar gument  on Sept ember  12,  2008,  we det er mi ned 

t hat  t he r ecor d i n t hi s case was " i nsuf f i c i ent l y devel oped t o 

demonst r at e whet her  al l  or  some of  t he def endant ' s j ai l  t i me i n 

I l l i noi s was ' i n connect i on wi t h t he cour se of  conduct  f or  whi ch 

sent ence was i mposed'  i n Wi sconsi n. "   Or der  of  Sept ember  17,  

2008.   The cause was r emanded t o t he Ci r cui t  Cour t  f or  Mi l waukee 

Count y " t o r ecei ve t he document s r el at i ng t o t he I l l i noi s 

pr esent ence pr oceedi ngs and f or  a hear i ng t o det er mi ne t he 

gr ound or  gr ounds on whi ch t he def endant  was hel d i n an I l l i noi s  

j ai l  f r om December  14,  2003,  t o November  2,  2004. "  

¶16 The ci r cui t  cour t  f or  Mi l waukee Count y,  Pat r i c i a D.  

McMahon,  Judge,  r ecei ved 15 exhi bi t s i nt o t he r ecor d,  an 

af f i davi t  of  an I nvest i gat or  wi t h t he Of f i ce of  t he Publ i c 

Def ender ,  and t he par t i es '  pr oposed f i ndi ngs of  f act .   The 

ci r cui t  cour t  i ssued f i ndi ngs of  f act  on June 17,  2009.   We 

hear d or al  ar gument  f or  a second t i me on Oct ober  21,  2009.  

¶17 For  t he r easons set  f or t h,  we gr ant  t he def endant  305 

days of  sent ence cr edi t  on t he Wi sconsi n sent ence.   We concl ude,  

as do t he par t i es,  t hat  under  Wi s.  St at .  § 973. 155( 1)  t he 
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def endant ' s pr esent ence cust ody i n I l l i noi s was i n connect i on 

wi t h t he cour se of  conduct  f or  whi ch he was sent enced i n 

Wi sconsi n f or  305 days.   He was i n cust ody i n connect i on wi t h 

t he Wi sconsi n char ge f or  whi ch he was sent enced f r om t he dat e of  

hi s ar r est  i n I l l i noi s on December  13,  2003,  unt i l  he was 

sent enced on an I l l i noi s convi ct i on on Oct ober  19,  2004,  

excl udi ng si x days bet ween December  15 and December  21.   Dur i ng 

t hose si x days t he def endant  was ser vi ng a sent ence on an 

I l l i noi s char ge and was not  hel d i n cust ody i n connect i on wi t h 

t he cour se of  conduct  f or  whi ch he was sent enced i n Wi sconsi n.  

¶18 The deci s i on of  t he cour t  of  appeal s i s t her ef or e 

modi f i ed and as modi f i ed af f i r med.   The cause i s  r emanded t o t he 

c i r cui t  cour t  f or  ent r y of  j udgment  consi s t ent  wi t h t hi s  

opi ni on.  

I I  

¶19 The f act s ar e not  di sput ed by t he par t i es,  al t hough 

t he f act s on whi ch we now deci de t hi s case di f f er  somewhat  f r om 

t he f act s t hat  wer e pr esent ed pr i or  t o our  r emand of  t he case t o 

t he c i r cui t  cour t . 8    

                                                 
8 I n t he pr evi ous pr oceedi ngs i n t hi s case,  bot h par t i es and 

t he cour t s bel ow r el i ed subst ant i al l y  on an i nvest i gat i on r epor t  
pr epar ed by t he Of f i ce of  t he St at e Publ i c Def ender .   Thi s 
r epor t ,  or i gi nal l y at t ached t o t he def endant ' s post convi ct i on 
mot i on,  was appar ent l y based on a t el ephone cal l  wi t h an 
i nvest i gat or  at  t he ext r adi t i on uni t  of  t he Chi cago Pol i ce 
Depar t ment .   Ot her  par t s of  t he r ecor d i ndi cat e t hat  t he 
ext r adi t i on uni t  was connect ed wi t h t he Of f i ce of  t he Cook 
Count y Sher i f f .  
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¶20 We adopt  t he f i ndi ngs of  f act  made by t he Ci r cui t  

Cour t  f or  Mi l waukee Count y,  Pat r i c i a D.  McMahon,  Judge,  i n 

compl i ance wi t h our  r emand of  t hi s case t o t he c i r cui t  cour t .   

The par t i es do not  di sput e t hese f i ndi ngs.   Fi ndi ngs of  f act  

shal l  not  be set  asi de unl ess c l ear l y er r oneous.   Wi s.  St at .  

§ 805. 17( 2) .   The ci r cui t  cour t ' s  f i ndi ngs of  f act  i n t he 

pr esent  case ar e not  c l ear l y er r oneous;  t hey ar e suppor t ed by 

t he 15 exhi bi t s i n t he r ecor d. 9   

                                                                                                                                                             
Sever al  of  t he c i r cui t  cour t ' s  f i ndi ngs of  f act  f ol l owi ng 

our  r emand di f f er  f r om t hose st at ed i n t hi s ear l i er  r epor t .   For  
i nst ance,  t he ear l i er  r epor t  st at ed onl y t hat  t he def endant  was 
" booked i n t he Cook Count y Jai l "  on December  14,  2003.   The 
f i ndi ng of  f act ,  suppor t ed by t he Chi cago Ar r est  Repor t ,  an 
exhi bi t  i n t he r ecor d,  shows t hat  t he def endant  was ar r est ed on 
December  13,  2003.   The I nvest i gat i on Repor t  st at ed t hat  t he 
def endant  was sent enced on t he I l l i noi s ar med r obber y char ges on 
November  2,  2004,  whi l e accor di ng t o t he f i ndi ngs of  f act ,  
suppor t ed by t he exhi bi t s,  t he I l l i noi s sent enci ng dat e was 
act ual l y Oct ober  19,  2004.    

The I nvest i gat i on Repor t  al so st at es t hat  t he def endant  was 
" char ged"  wi t h t he Wi sconsi n f ugi t i ve war r ant  on December  16,  
2003.   Thi s dat e i s not  i ncl uded i n t he cur r ent  f i ndi ngs of  f act  
and i s uncor r obor at ed by any document  now i n t he r ecor d.   At  
or al  ar gument  i t  was cl ar i f i ed t hat  t hi s gap exi st s at  l east  i n 
par t  because t he I l l i noi s aut hor i t i es have been unabl e t o l ocat e 
and pr ovi de t he ext r adi t i on f i l e.    

Gi ven t he di scr epanci es i n what  we do now know,  we now r el y  
on t he ci r cui t  cour t ' s  f i ndi ngs of  f act  i nst ead of  t he 
I nvest i gat i on Repor t .   The ci r cui t  cour t  f ound t hat  t he 
def endant  was ar r est ed on t he basi s of  t he out st andi ng Wi sconsi n 
war r ant  on December  13,  2003.  

9 For  a di scussi on of  t he " document ar y evi dence except i on"  
t o t he c l ear l y er r oneous st andar d of  r evi ew,  see Phel ps v.  
Physi c i ans I ns.  Co. ,  2009 WI  74,  ¶¶37- 38 ( maj or i t y op. ) ,  ¶¶71- 74 
( Br adl ey,  J. ,  di ssent i ng) .  
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¶21 The ci r cui t  cour t ' s  f i nal  f i ndi ng of  f act  st at es as 

f ol l ows:   " Fr om December  13,  2003,  unt i l  November  2,  2004,  

def endant  was i n cust ody i n I l l i noi s.   Fr om December  15,  2003,  

t o December  21,  2003,  def endant  was ser vi ng hi s sent ence i n Cook 

Count y Case No.  TZ241194.   The bal ance of  t he t i me f r om December  

13,  2003,  unt i l  Oct ober  19,  2004,  def endant  was hel d i n cust ody 

r esul t i ng i n par t  f r om t he Wi sconsi n war r ant  i ssued i n t hi s 

case. "  

¶22 Fol l owi ng t he Ci r cui t  Cour t ' s  pr oceedi ngs on r emand,  

t he St at e and t he def endant  f i l ed a j oi nt  r esponse i n l i eu of  

submi t t i ng l et t er  br i ef s t o t hi s cour t .   They st at ed t hat  t hey 

have no obj ect i ons t o t he Mi l waukee Count y c i r cui t  cour t ' s  

f i ndi ngs of  f act .   The par t i es agr eed:  ( 1)  t hat  t he def endant  

was ar r est ed i n I l l i noi s on December   13,  2003,  on t he basi s of  

an out st andi ng Wi sconsi n f el ony war r ant  f or  f i r st - degr ee 

r eckl essl y endanger i ng saf et y ( t he of f ense r esul t i ng i n t he 

convi ct i on i n t hi s case)  and an I l l i noi s pr obat i on v i ol at i on 

war r ant ;  and ( 2)  t hat  t he def endant ' s cust ody f r om December  13,  

2003,  unt i l  Oct ober  19,  2004,  r esul t ed i n par t  f r om t he 

out st andi ng f el ony war r ant  i ssued f or  t he def endant  by t he 

Mi l waukee Count y Ci r cui t  Cour t .  

¶23 We shal l  f ur t her  di scuss t he ci r cui t  cour t ' s  f i ndi ngs 

of  f act  bel ow when we appl y Wi s.  St at .  § 973. 155 t o t he r el evant  

f act s.  

¶24 The f act s of  t he case and t he cal cul at i on of  305 days 

of  sent ence cr edi t  i n Wi sconsi n ar e per haps mor e easi l y 

under st ood when summar i zed as i n t he f ol l owi ng char t :   
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¶25 The 305- day sent ence cr edi t  on t he Wi sconsi n sent ence 

whi ch t he par t i es have cal cul at ed and whi ch t hi s cour t  accept s 
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as cor r ect  i s  cal cul at ed as f ol l ows:  
 
Dec.  13- 15,  2003:     3 days i n I l l i noi s cust ody.  
 
Dec.  22- 31,  2003:    10 days i n I l l i noi s cust ody.  
 
Jan.  1- 31,  2004:     31 days i n I l l i noi s cust ody.  
 
Feb.  1- 29,  2004:     29 days i n I l l i noi s cust ody.  
 
Mar ch 1- 31,  2004:    31 days i n I l l i noi s cust ody.  
 
Apr i l  1- 30,  2004:    30 days i n I l l i noi s cust ody.   
 
May 1- 31,  2004:      31 days i n I l l i noi s cust ody.  
 
June 1- 30,  2004:     30 days i n I l l i noi s cust ody.  
 
Jul y 1- 31,  2004:     31 days i n I l l i noi s cust ody.  
 
Aug.  1- 31,  2004:     31 days i n I l l i noi s cust ody.  
 
Sept .  1- 30,  2004:    30 days i n I l l i noi s cust ody.   
 
Oct .  1- 18,  2004:     18 days i n I l l i noi s cust ody.   

         TOTAL:    305 days i n I l l i noi s pr esent ence cust ody.  

I I I  

¶26 We t ur n now t o descr i be t he sever al  j udi c i al  

pr oceedi ngs i n t he pr esent  case,  cul mi nat i ng i n a second or al  

ar gument  bef or e t hi s cour t  and t he pr esent  deci s i on.  

¶27 The sent ence cr edi t  st at ut e at  i ssue her e,  Wi s.  St at .  

§ 973. 155( 1) ( a) ,  pr ovi des f or  sent ence cr edi t  f or  " al l  days 

spent  i n cust ody i n connect i on wi t h t he cour se of  conduct  f or  

whi ch sent ence was i mposed. "   Days spent  i n cust ody i ncl ude 

t hose days spent  i n cust ody whi l e t he of f ender  i s awai t i ng 

t r i al ,  i s  bei ng t r i ed,  and i s awai t i ng i mposi t i on of  sent ence.   

The st at ut e pr ovi des:  
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( a)  A convi ct ed of f ender  shal l  be gi ven cr edi t  t owar d 
t he ser vi ce of  hi s or  her  sent ence f or  al l  days spent  
i n cust ody i n connect i on wi t h t he cour se of  conduct  
f or  whi ch sent ence was i mposed.  As used i n t hi s 
subsect i on,  " act ual  days spent  i n cust ody"  i ncl udes,  
wi t hout  l i mi t at i on by enumer at i on,  conf i nement  r el at ed 
t o an of f ense f or  whi ch t he of f ender  i s ul t i mat el y 
sent enced,  or  f or  any ot her  sent ence ar i s i ng out  of  
t he same cour se of  conduct ,  whi ch occur s:  

1.  Whi l e t he of f ender  i s awai t i ng t r i al ;    

2.  Whi l e t he of f ender  i s bei ng t r i ed;  and   

3.  Whi l e t he of f ender  i s awai t i ng i mposi t i on of  
sent ence af t er  t r i al .      

¶28 The def endant ' s Wi sconsi n post convi ct i on mot i on 

or i gi nal l y sought  324 days of  sent ence cr edi t  agai nst  t he 

Wi sconsi n char ge f or  t he days he spent  i n cust ody i n I l l i noi s. 10  

¶29 The ci r cui t  cour t  deni ed t he def endant ' s 

post convi ct i on mot i on,  er r oneousl y concl udi ng t hat  " [ a]  

def endant  i s not  i n cust ody i n connect i on wi t h t he cour se of  

conduct  f or  whi ch t he sent ence i s i mposed unt i l  hi s cust ody i s 

sur r ender ed t o t hat  j ur i sdi ct i on. "  

                                                 
10 The cal cul at i on of  324 days di f f er ed i n t wo ways f r om our  

hol di ng t oday.   Fi r st ,  i t  was based on t he bel i ef  t hat  t he 
def endant  had not  been sent enced on t he I l l i noi s ar med r obber y 
char ges unt i l  November  2,  2004.   As expl ai ned i n not e 8,  supr a,  
t he act ual  sent ence dat e was Oct ober  19,  2004.   Thus 13 days of  
pr esent ence cust odyar e el i mi nat ed f r om t he t ot al .   Second,  i t  
was based on cr edi t  f or  s i x days ( December  15- 21,  2003)  t hat  t he 
r ecor d now shows t he def endant  ser ved on hi s I l l i noi s oper at i ng 
under  t he i nf l uence sent ence.   These si x days ar e al so excl uded 
f r om t he cal cul at i on of  Wi sconsi n sent ence cr edi t  because t he 
def endant  was not  i n pr esent ence cust ody i n connect i on wi t h t he 
Wi sconsi n char ge but  was act ual l y ser vi ng a sent ence on an 
I l l i noi s char ge.   Cor r ect i ng f or  t hese t wo di f f er ences r educes 
t he cal cul at i on t o 305 days of  sent ence cr edi t ,  as t he par t i es 
now agr ee.  
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¶30 The def endant  appeal ed t o t he cour t  of  appeal s.   On 

appeal ,  t he St at e di d not  di sput e t hat  t he def endant  was i n 

cust ody i n I l l i noi s f r om December  14,  2003,  unt i l  he was 

sent enced f or  t he I l l i noi s cr i me because of  bot h t he I l l i noi s 

char ges and t he Wi sconsi n f el ony war r ant . 11  The di sput e was 

whet her  t he def endant ' s cust ody i n I l l i noi s was pr oper l y  

under st ood as bei ng " i n connect i on wi t h"  t he conduct  f or  whi ch 

he was sent enced i n Wi sconsi n f or  pur poses of  § 973. 155( 1) ( a) . 12   

¶31 The St at e ar gued at  t he cour t  of  appeal s t hat  a 

def endant  shoul d not  be ent i t l ed t o sent ence cr edi t  unl ess t he 

pr esent ence cust ody i n I l l i noi s had been excl usi vel y t he r esul t  

of  t he Wi sconsi n char ges.   I n suppor t  of  i t s  pos i t i on,  t he St at e 

poi nt ed t o t he Speci al  Mat er i al  i n Wi s JI ——Cr i mi nal  SM- 34A,  

st at i ng t hat  a def endant  i s ent i t l ed t o sent ence cr edi t  i f  

det ai ned i n j ai l  i n anot her  j ur i sdi ct i on " when t hat  det ent i on 

r esul t s excl usi vel y f r om a Wi sconsi n war r ant  or  det ai ner . " 13   

¶32 The cour t  of  appeal s expl i c i t l y  r ej ect ed t hi s 

ar gument ,  concl udi ng t hat  no case l aw suppor t ed an " excl usi v i t y"  

r equi r ement  and t hat  t he case l aw was " i nconsi st ent  wi t h"  t he 

Speci al  Mat er i al s.    

                                                 
11 Car t er ,  2007 WI  App 255,  ¶9.  

12 I d.  

13 As t he cour t  of  appeal s expl ai ned,  " [ t ] he speci al  
mat er i al  i s  pr epar ed by t he Cr i mi nal  Jur y I nst r uct i ons Commi t t ee 
and ' i s  a compr ehensi ve st udy of  t he sent ence cr edi t  st at ut e 
wi t h gui del i nes f or  i t s i mpl ement at i on i n t he t r i al  cour t . '   
St at e v.  Gi l ber t ,  115 Wi s.  2d 371,  379,  340 N. W. 2d 511 ( 1983) . "   
Car t er ,  2007 WI  App 255,  ¶7,  n. 6.     
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¶33 The cour t  of  appeal s car ef ul l y anal yzed St at e v.  

Demar s,  119 Wi s.  2d 19,  349 N. W. 2d 708 ( Ct .  App.  1984) ;  St at e v.  

Nybor g,  122 Wi s.  2d 765,  768,  364 N. W. 2d 553 ( Ct .  App.  1985) ;  

and St at e v.  Rohl ,  160 Wi s.  2d 325,  466 N. W. 2d 208 ( Ct .  App.  

1991) ,  c i t ed by t he Speci al  Mat er i al s,  and concl uded t hat  t hese 

t hr ee cases wer e not  appl i cabl e t o t he pr esent  case.   The f i r st  

t wo cases i nvol ved an i nt r ast at e " det ai ner , "  t hat  i s ,  a r equest  

by a di st r i ct  at t or ney t o a sher i f f  of  anot her  count y t hat  t he 

sher i f f  cont i nue t o det ai n an accused per son f or  r esol ut i on of  

t he r equest i ng count y ' s char ges,  even i f  t he j ur i sdi ct i on i n 

whi ch t he accused i s det ai ned r esol ves i t s own char ges and woul d 

ot her wi se r el ease t he per son on whom t he det ai ner  has been 

pl aced.   The cour t  of  appeal s r ecogni zed t hat  t he det ai ner  does 

not  t r i gger  sent ence cr edi t  because i t  does not  car r y any 

cust odi al  mandat e;  i t  i s  a not i ce t hat  t he per son i s want ed 

el sewher e. 14  The cour t  of  appeal s al so di st i ngui shed t he Rohl  

case,  whi ch i nvol ved consecut i ve sent ences,  as not  appl i cabl e t o 

t he i nst ant  case,  whi ch i nvol ves concur r ent  sent ences. 15 

¶34 The cour t  of  appeal s cor r ect l y concl uded t hat  none of  

t hese t hr ee cases suppor t s t he pr oposi t i on t hat  a per son 

det ai ned i n j ai l  i n anot her  st at e i s not  " i n cust ody i n 

connect i on wi t h"  a Wi sconsi n char ge under  Wi s.  St at .  § 973. 155 

unl ess t he per son i s i n cust ody excl usi vel y pur suant  t o a 

                                                 
14 Car t er ,  2007 WI  App 255,  ¶18.  

15 I d. ,  ¶¶19,  22.  
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Wi sconsi n war r ant . 16  The cour t  of  appeal s decl i ned t he St at e' s 

suggest i on t o adopt  an excl usi v i t y r equi r ement  on t he 

" per suasi ve aut hor i t y"  of  t he Speci al  Mat er i al s. 17  We agr ee wi t h 

t he cour t  of  appeal s '  anal ysi s of  t hese cases.  

¶35 The cour t  of  appeal s al so addr essed St at e v.  War d,  153 

Wi s.  2d 743,  452 N. W. 2d 158 ( Ct .  App.  1989) ,  on whi ch t he 

def endant  r el i ed,  and our  t hen- r ecent  deci s i on i n St at e v.  

Johnson ( Mar cus Johnson) ,  2007 WI  107,  304 Wi s.  2d 318,  735 

N. W. 2d 505. 18   

¶36 I n War d,  153 Wi s.  2d at  746,  t he cour t  of  appeal s 

concl uded,  consi st ent  wi t h t he concl usi on of  t he Wi sconsi n Ci v i l  

Jur y I nst r uct i on Commi t t ee, 19 t hat  " [ w] hen concur r ent  sent ences 

ar e i mposed at  t he same t i me or  f or  of f enses ar i s i ng f r om t he 

same cour se of  conduct ,  sent ence cr edi t  i s  t o be det er mi ned as a 

t ot al  number  of  days and i s t o be cr edi t ed agai nst  each sent ence 

i mposed. "   

¶37 I n i t s deci s i on i n t he pr esent  case,  t he cour t  of  

appeal s concl uded t hat  " t he [ Mar cus]  Johnson cour t  di d not  

i nt end t o over r ul e War d"  and t hat  " t he pr i nci pl e appl i ed i n 

                                                 
16 I d. ,  ¶13.  

17 I d. ,  ¶23.    

18 The 2007 Mar cus Johnson case was deci ded af t er  t he 
i ni t i al  br i ef i ng i n t he pr esent  case at  t he cour t  of  appeal s,  
and t he cour t  of  appeal s asked f or  and r ecei ved suppl ement al  
br i ef i ng f r om t he par t i es on t he quest i on whet her  t he 2007 
Mar cus Johnson deci s i on appl i es t o t he pr esent  case.   Car t er ,  
2007 WI  App 255,  ¶28.  

19 Wi s JI ——Cr i mi nal  SM- 34A.  
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War d .  .  .  appl i es i n t hi s case——t hat  when a def endant  i s i n 

cust ody,  pr esent ence,  on t wo separ at e char ges and t he sent ences 

ar e concur r ent ,  t he def endant  i s ent i t l ed t o sent ence cr edi t  

agai nst  each sent ence. " 20  Fur t her mor e,  t he Mar cus Johnson case 

r ei nf or ced t he St at e v.  Beet s  deci s i on,  124 Wi s.  2d 372,  369 

N. W. 2d 382 ( 1985) ,  whi ch hel d t hat  " unl ess t he act s f or  whi ch 

t he f i r st  and second sent ences ar e i mposed ar e t r ul y r el at ed or  

i dent i cal ,  t he sent enci ng on one char ge sever s t he connect i on 

bet ween t he cust ody and t he pendi ng char ges. "   Beet s,  124 

Wi s.  2d at  383.   I n ot her  wor ds,  once a def endant  i s act ual l y 

ser vi ng t he sent ence on a char ge,  t he def endant  i s not  ent i t l ed 

t o cr edi t  f or  pr esent ence cust ody t owar d sent ences on unr el at ed 

char ges,  al t hough t r i al  may be pendi ng on t he separ at e char ges 

at  t he t i me t he def endant  i s ser vi ng t he f i r st  sent ence.   

Nei t her  t he St at e nor  t he def endant  ar gues f or  cr edi t  i n t he 

pr esent  case f or  t he days when t he def endant  was ser vi ng an 

I l l i noi s sent ence.  

¶38 The cour t  of  appeal s al so concl uded i n t he pr esent  

case t hat  t her e was no r eason suppor t i ng t he St at e' s ar gument  

t hat  sent ence cr edi t  i s  not  awar ded when concur r ent  sent ences 

ar e not  i mposed at  t he same t i me. 21  Fi nal l y,  t he cour t  of  

appeal s concl uded t hat  t he same r ul es f or  sent ence cr edi t  

                                                 
20 Car t er ,  2007 WI  App 255,  ¶¶28- 30.  

21 I d. ,  ¶30.  
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appl i ed whet her  t he pr esent ence cust ody was i n Wi sconsi n or  i n 

anot her  st at e. 22       

¶39 The cour t  of  appeal s t her ef or e awar ded t he 324 days of  

sent ence cr edi t  t hat  t he def endant  sought  on t he basi s of  t he 

f act ual  r ecor d pr esent ed at  t hat  t i me.   

¶40 On r evi ew i n t hi s cour t ,  t he St at e abandoned i t s 

r el i ance on t he Speci al  Mat er i al s and t ook t he posi t i on t hat  

" t he Cour t  of  Appeal s cor r ect l y  r ej ect ed Wi s.  JI ——Cr i mi nal  SM-

34A"  because t he cour t  of  appeal s had " cor r ect l y anal yzed t he 

case l aw"  c i t ed i n SM- 34A. 23  We agr ee wi t h t he St at e' s deci s i on 

t o abandon i t s excl usi v i t y ar gument  f or  t he per suasi ve r easons 

set  f or t h by t he cour t  of  appeal s.   

¶41 Movi ng away f r om t he excl usi v i t y ar gument  i n t hi s 

cour t ,  t he St at e' s i ni t i al  br i ef  asser t ed t hat  t he cour t  of  

appeal s had er r ed i n i t s appl i cat i on of  St at e v.  War d and t hat  

sent ence cr edi t  shoul d not  be gr ant ed on concur r ent  sent ences 

when t hose concur r ent  sent ences wer e i mposed at  di f f er ent  t i mes,  

as happened i n t he i nst ant  case. 24     

¶42 The St at e t ook t he posi t i on i n i t s i ni t i al  br i ef  t hat  

al t hough t he Wi sconsi n sent ence r uns concur r ent  wi t h t he 

I l l i noi s sent ence,  " [ t ] he onl y way Car t er  woul d be ent i t l ed t o 

sent ence cr edi t  on hi s Wi sconsi n sent ence f or  t he days he 

                                                 
22 I d.  

23 Br i ef  of  Pl ai nt i f f - Respondent - Pet i t i oner  at  7- 8.  

24 The I l l i noi s cour t  i mposed sent ence on Oct ober  19,  2004.   
The Wi sconsi n cour t  accept ed def endant ' s gui l t y pl ea and i mposed 
a concur r ent  sent ence on August  30,  2005.  
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c l ai ms,  i s i f  he coul d demonst r at e t hat  he had not  r ecei ved 

cr edi t  f or  t he same pr et r i al  conf i nement  on hi s I l l i noi s  

sent ence. " 25  We now know t hat  t he def endant  r ecei ved sent ence 

cr edi t  f or  305 days on hi s I l l i noi s sent ence. 26  

¶43 The def endant  ar gued i n t hi s cour t  t hat  t he St at e had 

wai ved t hi s ar gument  about  t he t i mi ng of  t he i mposi t i on of  t he 

sent ences by not  r ai s i ng i t  at  t he c i r cui t  cour t  or  t he cour t  of  

appeal s.   He f ur t her  ar gued t hat  t he l ogi c behi nd t he St at e' s 

new posi t i on was f l awed and t hat  when a def endant  i s i n cust ody 

i n connect i on wi t h t he cour se of  conduct  under l y i ng t wo or  mor e 

cases,  and sent ences f or  t hose cases ar e i mposed concur r ent l y,  

t he sent ence cr edi t  shoul d be appl i ed t o bot h sent ences. 27     

¶44 At  our  f i r st  or al  ar gument  i t  became cl ear  t hat  

because sent ence cr edi t  t ur ned on whet her  t he def endant  was i n 

cust ody i n I l l i noi s " i n connect i on wi t h"  t he Wi sconsi n char ge,  

t he r ecor d di d not  adequat el y est abl i sh t he f act s of  t he 

def endant ' s ar r est  and cust ody i n I l l i noi s.   We t her ef or e 

r emanded t he cause t o t he ci r cui t  cour t  " t o r ecei ve t he 

document s r el at i ng t o t he I l l i noi s pr esent ence pr oceedi ngs and 

                                                 
25 Br i ef  of  Pl ai nt i f f - Respondent - Pet i t i oner  at  23.  

26 Fi ndi ngs of  Fact  No.  10.    

27 The def endant  poi nt ed t o t he equal  pr ot ect i on concept s 
under l y i ng Wi s.  St at .  § 973. 155 and ar gued t hat  f or  concur r ent  
sent ences,  " dual  cr edi t  ' i s  necessar y t o i nsur e t hat  t he 
def endant  who was unabl e t o post  bai l  i s  not  i ncar cer at ed any 
l onger  t han a compar abl e i ndi v i dual  who coul d post  bai l . ' "   
Br i ef  of  Def endant - Appel l ant  at  27 ( c i t i ng Ri char d Whi t e,  
Sent ence Cr edi t :  Mor e Than Just  Mat h,  Wi s.  Lawyer ,  Oct .  1991,  at  
26,  29) .  
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f or  a hear i ng t o det er mi ne t he gr ound or  gr ounds on whi ch t he 

def endant  was hel d i n an I l l i noi s j ai l  f r om December  14,  2003,  

t o November  2,  2004. "  

¶45 On r emand,  def ense counsel  pr ocur ed sever al  addi t i onal  

document s.   The par t i es agr eed t o t he submi ssi on of  f i f t een 

document s as exhi bi t s at  t he c i r cui t  cour t ,  whi ch made i t s 

f i ndi ngs of  f act  on t he basi s of  t hose exhi bi t s.      

¶46 I n t he par t i es '  j oi nt  r esponse t o t hi s cour t  af t er  t he 

r emand,  t he par t i es agr eed t hat  our  deci s i on i n St at e v.  Johnson 

( El andi s Johnson) ,  2009 WI  57,  318 Wi s.  2d 21,  767 N. W. 2d 207, 28 

was cont r ol l i ng i n t he pr esent  case.   Accor di ng t o t he par t i es,  

t he unani mous El andi s Johnson deci s i on hel d t hat  " sent ence 

cr edi t  i s  awar ded based on whet her  cust ody i s  ' i n connect i on 

wi t h t he cour se of  conduct  f or  whi ch sent ence was i mposed'  

wi t hout  r egar d t o t he t i mi ng of  t he i mposi t i on of  any concur r ent  

sent ences, "  and t hat  " t hi s hol di ng f or ecl oses t he st at e' s 

posi t i on t hat  t he t i mi ng of  t he i mposi t i on of  concur r ent  

sent ences i mposed at  di f f er ent  t i mes af f ect s t he sent ence cr edi t  

awar d. " 29   

¶47 Nei t her  par t y r equest ed addi t i onal  or al  ar gument .  

Never t hel ess,  we hear d ext ended or al  ar gument  f or  a second t i me 

on Oct ober  21,  2009.  

                                                 
28 The 2009 El andi s Johnson case was ar gued on t he same day 

t hi s cour t  f i r st  hear d ar gument  i n t he i nst ant  case,  Sept ember  
12,  2008.  

29 Joi nt  Response at  2- 3 ( c i t i ng El andi s Johnson,  318 
Wi s.  2d 21,  ¶3) .  
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¶48 At  or al  ar gument ,  t he St at e emphasi zed t hat  i t s pr i or  

ar gument  about  t he need f or  s i mul t aneous i mposi t i on of  

concur r ent  sent ences " has been r emoved,  or  under cut ,  or  

compl et el y done away wi t h .  .  .  by El andi s Johnson.   Because i n 

my vi ew t he t eachi ng of  t hat  case i s t hat  we do not  l ook at  t he 

t i mi ng of  t he i mposi t i on of  t he sent ence,  wi t h t he one except i on 

of  consecut i ve sent ences.  .  .  .  [ W] e l ook at  whet her  t he 

sent ence f or  whi ch cr edi t  i s  c l ai med i s f act ual l y connect ed wi t h 

t he conduct . "   

¶49 We agr ee wi t h t he St at e' s and def endant ' s 

i nt er pr et at i on of  t he El andi s Johnson case and i t s appl i cat i on 

t o t he pr esent  case.  

I V 

¶50 Al t hough t he par t i es agr ee about  how Wi s.  St at .  

§ 973. 155( 1) ( a)  and t he exi st i ng case l aw appl y t o t he 

undi sput ed f act s i n t he pr esent  case,  we ar e not  bound by t he 

par t i es '  i nt er pr et at i on of  t he l aw or  obl i gat ed t o accept  a 

par t y ' s concessi on of  l aw. 30  Thi s cour t ,  not  t he par t i es,  

deci des quest i ons of  l aw.    

¶51 The pr ovi s i ons of  t he sent ence cr edi t  l aw,  Wi s.  St at .  

§ 973. 155( 1) ,  ar e mandat or y.   A sent enci ng cour t  must  gi ve 

cr edi t  accor ded by st at ut e because " a per son [ may]  not  ser ve 

mor e t i me t han t hat  f or  whi ch he i s sent enced. " 31  
                                                 

30 Ber gmann v.  McCaught r y,  211 Wi s.  2d 1,  7,  564 N. W. 2d 712 
( 1997) .  

31 St at e v.  War d,  153 Wi s.  2d 743,  745,  452 N. W. 2d 158 ( Ct .  
App.  1989)  ( quot i ng St at e v.  Beet s,  124 Wi s.  2d 372,  379,  369 
N. W. 2d 382 ( 1985) ) .   



No.  2006AP1811- CR   

 

21 
 

¶52 Admi t t edl y,  t he c i r cui t  cour t ' s  f i ndi ngs of  f act  and 

t he r ecor d now bef or e us l ack some par t i cul ar s.   St i l l ,  any 

r el evant  weaknesses ar e ei t her  br i dged by r easonabl e i nf er ence 

f r om t he undi sput ed f act s or  ar e not  mat er i al .   The f act s as 

est abl i shed by t he c i r cui t  cour t  and t he r ecor d ar e suf f i c i ent  

t o appl y t he est abl i shed pr i nci pl e of  l aw.  

¶53 The est abl i shed pr i nci pl e of  l aw i s t hat  a convi ct ed 

per son i s ent i t l ed t o cr edi t ,  pur suant  t o Wi s.  St at .  

§ 973. 155( 1) ,  t owar d hi s Wi sconsi n sent ence f or  al l  days spent  

i n cust ody out si de t he st at e i f  t he cust ody was i n whol e or  i n 

par t  " i n connect i on wi t h t he cour se of  conduct  f or  whi ch 

sent ence [ i n Wi sconsi n]  was i mposed. "  

¶54 Our  unani mous synt hesi s of  t he case l aw i n t he El andi s 

Johnson deci s i on,  2009 WI  57,  318 Wi s.  2d 21,  767 N. W. 2d 207,  

aut hor ed by Just i ce Pr osser ,  cont r ol s t he pr esent  case.   I n t hat  

case t he quest i on was whet her  t he st at ut e " r equi r es a cour t  t o 

appl y t he same sent ence cr edi t  t o each concur r ent  sent ence gi ven 

t o an of f ender  at  t he same sent enci ng hear i ng,  r egar dl ess of  

whet her  t he of f ender ' s days spent  i n pr esent ence cust ody wer e 

' i n connect i on wi t h t he cour se of  conduct  f or  whi ch [ each]  

sent ence was i mposed. ' " 32  We answer ed t hat  quest i on i n t he 

negat i ve.   Ther e,  El andi s Johnson r ecei ved hi s t hr ee concur r ent  

sent ences at  t he same hear i ng,  but  t hey ar ose f r om separ at e 

cases. 33  The cases ar ose f r om separ at e cour ses of  conduct ,  and 

                                                 
32 El andi s Johnson,  318 Wi s.  2d 21,  ¶2.  

33 I d. ,  ¶24.  
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each per i od of  cust ody f or  whi ch t he def endant  sought  sent ence 

cr edi t  was " t i ed di r ect l y t o onl y one case. " 34   

¶55 The def endant  i n El andi s Johnson ar gued t hat  War d,  153 

Wi s.  2d 743,  on whi ch t he def endant  i n t hi s case al so r el i es,  

cont r ol l ed hi s case. 35  Our  El andi s Johnson opi ni on t her ef or e 

gave War d a " c l ose exami nat i on. " 36  We obser ved t hat  i n War d t he 

def endant  was " i n cust ody i n connect i on wi t h bot h [ t hr ee 

mar i j uana char ges]  and [ t wo separ at e cocai ne char ges]  f r om hi s  

ar r est  unt i l  he was sent enced i n each of  t he t wo cases. " 37  We 

cl ar i f i ed t hat  t he cour t  of  appeal s '  appar ent  r el i ance on Wi s 

JI ——Cr i mi nal  SM- 34A had been " unf or t unat e"  and " not  t ot al l y 

accur at e. "   El andi s Johnson,  318 Wi s.  2d 21,  ¶¶59,  61.    

¶56 We anal yzed War d i n El andi s Johnson,  318 Wi s.  2d 21,  

¶¶65- 66,  as f ol l ows:   

War d demonst r at es t hat  when a def endant  spends t i me i n 
pr esent ence cust ody and t he r eason f or  t hat  
pr esent ence cust ody i s " i n connect i on wi t h t he cour se 
of  conduct  f or  whi ch sent ence was i mposed, "  t hen t he 
t i me spent  i n pr esent ence cust ody must  be cr edi t ed 
agai nst  t he ul t i mat e sent ence i mposed.  

 .  .  .  .  

[ I ] n or der  f or  t i me i n pr esent ence cust ody t o be 
cr edi t ed t o t he sent ence i mposed,  t her e must  be a 
f act ual  connect i on bet ween t he pr esent ence cust ody and 
t he sent ence.  

                                                 
34 I d.  

35 I d. ,  ¶25.  

36 I d. ,  ¶51.  

37 I d. ,  ¶53.  
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I n ot her  wor ds,  i n El andi s Johnson we r ej ect ed t he def endant ' s 

r el i ance on a pr ocedur al  connect i on bet ween mul t i pl e concur r ent  

sent ences by emphasi z i ng t hat  i t  i s  t he f act ual  connect i on 

bet ween cust ody and t he conduct  f or  whi ch sent ence i s i mposed 

t hat  i s cont r ol l i ng. 38 

                                                 
38 I n cont r ast  t o t hi s st r ai ght f or war d appr oach,  Just i ce 

Pr osser  spi ns a l ong,  wi ndi ng t al e about  t he sent ence cr edi t  
st at ut e.   Wher e t he t al e l eads,  and what  l esson i s t o be 
l ear ned,  i s di f f i cul t  t o f at hom.  

Among ot her  det our s,  Just i ce Pr osser  t akes up i ssues never  
r ai sed or  ar gued i n t hi s case' s l ong hi st or y,  i ncl udi ng t he 
def i ni t i on of  cust ody.   See Just i ce Pr osser ' s di ssent ,  ¶¶153-
168.   The di ssent  c i t es as " hi ghl y r el evant "  numer ous f eder al  
cases never  pr evi ousl y c i t ed i n any Wi sconsi n deci s i on 
i nt er pr et i ng Wi s.  St at .  § 973. 155.   See Just i ce Pr osser ' s 
di ssent ,  ¶¶138- 140 & n. 4.   Just i ce Pr osser  f i r st  veer s t owar d 
t he posi t i on t hat  t he def endant  shoul d r ecei ve cr edi t  onl y f or  
cust ody t hat  was sol el y or  excl usi vel y " i n connect i on wi t h"  t he 
under l y i ng of f ense.   See Just i ce Pr osser ' s di ssent ,  ¶¶129,  139-
140 & n. 4,  146- 147 & n. 5.   Per suaded by t he cour t  of  appeal s '  
deci s i on,  t he St at e abandoned t he " excl usi v i t y"  ar gument ;  t he 
Wi sconsi n st at ut e pr ovi des no t ext ual  basi s f or  " sol el y"  or  
" excl usi vel y" ;  and an excl usi v i t y r equi r ement  depar t s f r om our  
est abl i shed case l aw.   Tel l i ngl y,  whi l e cases f r om a number  of  
ot her  st at es dat i ng back t o 1973 have expr essl y st at ed t hat  t he 
sent ence cr edi t  r ul e i n t hose st at es i s onl y f or  cust ody 
" sol el y"  i n connect i on wi t h t he r el evant  char ge,  see Just i ce 
Pr osser ' s di ssent ,  ¶147 & n. 5,  none of  t oday' s sever al  wr i t i ngs 
has ci t ed any Wi sconsi n case t o have adopt ed t hat  
i nt er pr et at i on.   The di ssent  event ual l y backs of f  f r om 
cont empl at i ng excl usi v i t y t o suggest  var i ous mur ky and 
di f f i cul t - t o- admi ni st er  t est s t hat  mi ght  appl y i n t hi s 
s i t uat i on:   Whet her  t he def endant  " was hel d .  .  .  pr i mar i l y on 
t he char ge f r om Wi sconsi n, "  ¶129;  whet her  l at er  char ges 
" super sede"  or  " over whel m"  an est abl i shed f act ual  connect i on 
bet ween cust ody and t he under l y i ng cour se of  conduct ,  ¶201;  
whet her  t he cust ody was " gr ounded al most  ent i r el y"  i n I l l i noi s  
pr ocedur es,  ¶234;  or  " how l ar ge a f act or "  one char ge or  war r ant  
pl ayed i n t he ar r est  and subsequent  cust ody,  ¶231.    
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¶57 Thus we must  det er mi ne i n t he i nst ant  case whet her  a 

" f act ual  connect i on"  exi st s bet ween t he def endant ' s pr esent ence 

I l l i noi s cust ody ( f r om December  13,  2003,  t o Oct ober  19,  2004)  

and t he Wi sconsi n sent ence i mposed. 39  We now exami ne t he f act s 

i n gr eat er  det ai l .  

                                                                                                                                                             
So at  t he end of  t he di ssent ' s t wi st i ng t al e,  i t  i s  

di f f i cul t  t o di scer n what  r esul t  Just i ce Pr osser  woul d f avor  
except  t o di sagr ee wi t h t he r esul t  set  f or t h her ei n.   What  
l essons ci r cui t  cour t s mi ght  gl ean f r om t he di ssent ' s t ake on 
t he est abl i shed l aw r emai n a myst er y.  

39 Just i ce Roggensack at t empt s t o shi f t  t he f ocus away f r om 
t he f act ual  connect i on t he cour t  emphasi zed i n El andi s Johnson 
t o " necessar y l egal  pr ocess, "  a phr ase not  used i n t he st at ut e 
or  i n our  pr evi ous deci s i ons.   See Just i ce Roggensack' s 
concur r ence/ di ssent ,  ¶93.   Accor di ng t o Just i ce Roggensack,  t he 
def endant ' s I l l i noi s cust ody was not  " i n connect i on wi t h"  t he 
cr i mi nal  conduct  i n Wi sconsi n unt i l  t he t i me an I l l i noi s  
f ugi t i ve ( or  pr er equi s i t i on)  war r ant  was i ssued.   Just i ce 
Roggensack' s concur r ence/ di ssent ,  ¶¶100,  103.   Rel i ance on St at e 
v.  Hughes,  68 Wi s.  2d 662,  229 N. W. 2d 655 ( 1975) ,  see Just i ce 
Roggensack' s concur r ence/ di ssent ,  ¶¶100- 103,  i s mi spl aced.   
Hughes di d not  i nvol ve sent ence cr edi t  or  t he sent ence cr edi t  
st at ut e.   

Fur t her mor e,  i n Hughes,  as i n t he i nst ant  case,  t he per son 
was i n cust ody i n t he asyl um st at e on t he basi s  of  i nf or mat i on 
t hat  t he per son was want ed on a f el ony char ge i n anot her  st at e.    
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¶58 On Jul y 23,  2003,  a cr i mi nal  compl ai nt  was f i l ed 

agai nst  t he def endant  Pat r i ck Car t er  i n Mi l waukee Count y Ci r cui t  

Cour t .   The def endant ,  a r esi dent  of  Chi cago,  I l l i noi s,  was 

char ged wi t h f i r st  degr ee r eck l essl y endanger i ng saf et y,  i n 

v i ol at i on of  Wi s.  St at .  § 941. 30( 1) .   The compl ai nt  al l eged t hat  

whi l e v i s i t i ng Mi l waukee on June 20,  2003,  t he def endant  f i r ed 

shot s t hat  wounded Phi l l i p Jor dan,  who di ed f r om hi s i nj ur i es.  

¶59 On t he same dat e and t oget her  wi t h t he compl ai nt ,  t he 

cour t  i ssued a " Fel ony War r ant  ( and Aut hor i zat i on f or  

Ext r adi t i on) "  aut hor i z i ng t he def endant ' s ar r est .  

¶60 The f el ony war r ant  f ol l ows t he pr escr i bed f or m and 

r equi r ement s of  a war r ant  aut hor i zed by Wi s.  St at .  § 968. 04.   

The Wi sconsi n f el ony war r ant  was addr essed " t o any l aw 

enf or cement  of f i cer "  and aut hor i zed ext r adi t i on f r om any 

l ocat i on i n t he Uni t ed St at es. 40 

                                                                                                                                                             
The def endant  i n t he i nst ant  case was t aken i nt o cust ody by 

val i d pol i ce aut hor i t y,  on December  13,  2003,  when Chi cago 
pol i ce ar r est ed t he def endant  and r epor t ed t hat  t he ar r est  was 
based on t he out st andi ng Wi sconsi n f el ony war r ant .   See supr a 
¶¶54- 55.   Just i ce Roggensack' s l ogi c woul d appear  t o deny 
sent ence cr edi t  f or  days i n conf i nement  pr i or  t o a cour t  
appear ance i n ever y case wher e ar r est  i s  made pr i or  t o t he 
asyl um st at e' s i ssuance of  a f ugi t i ve war r ant .   Thi s posi t i on 
cannot  be squar ed wi t h t he c l ear  aut hor i zat i on f or  such 
" war r ant l ess"  ar r est s i n t he asyl um st at e ( I l l i noi s) ,  pr ovi ded 
i n t he ext r adi t i on st at ut es.   See i nf r a,  ¶61;  Just i ce 
Roggensack' s concur r ence/ di ssent ,  ¶102.   As a pr act i cal  mat t er ,  
Just i ce Roggensack i s denyi ng t he def endant  sent ence cr edi t  her e 
f or  t he t i me f r om when he was ar r est ed,  12: 45 p. m.  on Sat ur day,  
December  13,  2003,  unt i l  he was br ought  t o an I l l i noi s cour t  on 
Monday,  December  15,  2003.    

40 The Wi sconsi n " Fel ony War r ant  ( and Aut hor i zat i on f or  
Ext r adi t i on) "  i s  i n t he r ecor d as Exhi bi t  No.  1.    
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¶61 The Wi sconsi n war r ant  does have a l egal  ef f ect  out s i de 

t he st at e of  Wi sconsi n.   Law enf or cement  of f i cer s i n I l l i noi s 

( t he st at e ot her  t han t he st at e t hat  i ssued t he war r ant )  ar e 

aut hor i zed t o l awf ul l y ar r est  a per son on t he basi s of  an out -

of - st at e war r ant . 41  Sect i on 14 of  t he Uni f or m Cr i mi nal  

Ext r adi t i on Act , 42 adopt ed i n " t he over whel mi ng maj or i t y of  t he 

st at es, " 43 i ncl udi ng bot h Wi sconsi n and I l l i noi s,  aut hor i zes 

pol i ce i n t he " asyl um st at e"  ( her e I l l i noi s)  t o l awf ul l y ar r est  

an accused f el on " wi t hout  a war r ant  upon r easonabl e i nf or mat i on 

t hat  t he accused st ands char ged i n t he cour t s of  a[ not her ]  

                                                                                                                                                             
The Wi sconsi n st at ut e pr ovi des t hat  such war r ant s " shal l  be 

di r ect ed t o al l  l aw enf or cement  of f i cer s of  t he st at e.   A 
war r ant  may be ser ved anywher e i n t he st at e. "   Wi s.  St at .  
§ 968. 04( 4) .  

41 For  an exampl e of  a Wi sconsi n pol i ce of f i cer ' s maki ng an 
ar r est  of  a per son f ound i n Wi sconsi n on t he basi s of  an 
out st andi ng Nebr aska war r ant ,  see St at e v.  Hof f man,  163 
Wi s.  2d 752,  755,  472 N. W. 2d 558 ( Ct .  App.  1991) .  

Even i f  i t  wer e ar guabl e,  and i t  i s  not ,  t hat  t he 
def endant ' s ar r est  and cust ody i n I l l i noi s on t he basi s of  t he 
Wi sconsi n f el ony war r ant  wer e not  l awf ul ,  t he def endant  was 
f act ual l y i n cust ody on December  13,  2003,  i n connect i on wi t h 
t he cour se of  conduct  i n Wi sconsi n.  

42 See 11 U. L. A.  Appendi x I  ( 2003) .   The r el evant  pr ovi s i ons 
of  t he Uni f or m Cr i mi nal  Ext r adi t i on Act  r emai n t he st at ut or y l aw 
of  bot h Wi sconsi n and I l l i noi s,  even t hough " t he Uni f or m 
Cr i mi nal  Ext r adi t i on Act  ( as l ast  r evi sed i n 1936)  was wi t hdr awn 
f r om r ecommendat i on f or  enact ment  by t he Nat i onal  Conf er ence of  
Commi ssi oner s on Uni f or m St at e Laws i n 1982 due t o i t  bei ng 
super seded by t he Uni f or m Ext r adi t i on and Rendi t i on Act  ( 1980) . "   
I d.  at  289.  

43 Wayne R.  LaFave et  al . ,  Cr i mi nal  Pr ocedur e § 18. 4( c)  
( 2007) .  
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st at e. "   Wi s.  St at .  § 976. 03( 14) ;  725 I l l .  Comp.  St at .  225/ 14 

( 2009) . 44  I n t he i nst ant  case,  t he Wi sconsi n war r ant  pr ovi ded 

r easonabl e i nf or mat i on f or  I l l i noi s l aw enf or cement  of f i cer s t o 

know t hat  t he def endant  was char ged wi t h a f el ony i n Wi sconsi n. 45   

¶62 Accor di ng t o t he c i r cui t  cour t ' s  f i ndi ngs of  f act ,  " On 

December  13,  2003,  def endant  was ar r est ed i n Chi cago,  I l l i noi s,  

on a pr obat i on v i ol at i on war r ant  f r om I l l i noi s and on t he 

                                                 
44 Thi s pr ovi s i on i n i t s ent i r et y,  as codi f i ed i n Wi sconsi n 

at  Wi s.  St at .  § 976. 03( 14)  r eads:  

( 14)  Ar r est  wi t hout  a war r ant .  The ar r est  of  a per son 
may be l awf ul l y made al so by an of f i cer  or  a pr i vat e 
c i t i zen wi t hout  a war r ant  upon r easonabl e i nf or mat i on 
t hat  t he accused st ands char ged i n t he cour t s of  
anot her  st at e wi t h a cr i me puni shabl e by deat h or  
i mpr i sonment  f or  a t er m exceedi ng one year ;  but  when 
so ar r est ed t he accused must  be t aken bef or e a j udge 
wi t h al l  pr act i cabl e speed and compl ai nt  must  be made 
agai nst  t he accused under  oat h set t i ng f or t h t he 
gr ound f or  t he ar r est  as i n sub.  ( 13) ;  and t her eaf t er  
t he accused' s answer  shal l  be hear d as i f  t he accused 
had been ar r est ed on a war r ant .  

Aut hor i t y f or  t he ar r est  i s  conf i r med by 725 I l l .  Comp.  
St at .  5/ 107- 2( 1) ( b) :  

( 1)  A peace of f i cer  may ar r est  a per son when:  

 .  .  .  .  

( b)  He has r easonabl e gr ounds t o bel i eve t hat  a 
war r ant  f or  t he per son' s ar r est  has been i ssued i n 
t hi s St at e or  i n anot her  j ur i sdi ct i on[ . ]  

45 Under  t he Uni f or m Act ,  t he gover nor  of  each st at e has a 
dut y " t o have ar r est ed and del i ver ed up t o t he Execut i ve 
Aut hor i t y of  any ot her  st at e .  .  .  any per son char ged i n t hat  
St at e wi t h t r eason,  f el ony,  or  ot her  cr i me .  .  .  . "   Wi s.  St at .  
§ 976. 03( 2) ;  725 I l l .  Comp.  St at .  225/ 2.  
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Wi sconsi n war r ant . " 46  Thi s f i ndi ng i s not  c l ear l y er r oneous.   I t  

i s  suppor t ed by t he " Chi cago Pol i ce Depar t ment  Ar r est  Repor t . "   

The ar r est  r epor t  l i s t s t he Wi sconsi n war r ant  as t he f i r st  basi s 

f or  t he ar r est .   Fur t her mor e,  t he I l l i noi s ar r est  r epor t  al so 

i dent i f i es t he out st andi ng Wi sconsi n f el ony war r ant  wi t h t he 

desi gnat i on " War r ant  No.  W064549547. "   The same number  i s 

wr i t t en on t he f ace of  t he Wi sconsi n f el ony war r ant  and 

aut hor i zat i on f or  ext r adi t i on,  next  t o t he " Aut hor i zat i on f or  

Ext r adi t i on"  on t he or i gi nal  Wi sconsi n f el ony war r ant .  

¶63 Thus on t he f ace of  t he I l l i noi s ar r est  r epor t  a 

f act ual  connect i on exi st s bet ween t he def endant ' s ar r est  and 

r esul t i ng pr esent ence cust ody i n I l l i noi s and t he Wi sconsi n 

conduct  f or  whi ch t he Wi sconsi n f el ony war r ant  was out st andi ng 

and f or  whi ch sent ence was l at er  i mposed. 47  We need not  

specul at e beyond t he r ecor d about  what  mot i vat i ons t he Chi cago 

Pol i ce may or  may not  have had f or  t he def endant ' s ar r est . 48  The 

                                                 
46 Fi ndi ng of  Fact  No.  2.  

47 As st at ed i n not e 8 above,  an ear l i er  i nvest i gat or ' s 
r epor t  asser t s t hat  t he def endant  was not  " char ged"  wi t h t he 
Wi sconsi n Fugi t i ve War r ant  unt i l  December  16,  2003.   Not hi ng i n 
t he r ecor d suppor t s t hi s dat e.   Mor eover ,  even i f  suppor t ed,  t he 
dat e i s now i mmat er i al ,  s i nce t he f act  of  t he def endant ' s l awf ul  
ar r est  on t he basi s of  t he out st andi ng Wi sconsi n f el ony war r ant  
est abl i shes t he f act ual  connect i on bet ween cust ody begi nni ng on 
t he ar r est  dat e and t he conduct  t hat  pr ovi ded t he under l y i ng 
cause f or  t hat  ar r est .  

48 At  or al  ar gument  t her e was specul at i on t hat  t he def endant  
was ar r est ed because he had been under  i nvest i gat i on f or  a June 
9,  2002 I l l i noi s ar med r obber y and t hat  t he Wi sconsi n war r ant  
mer el y pr ovi ded a conveni ent  basi s t o t he Chi cago pol i ce f or  hi s 
ar r est  t o compl et e t he ar med r obber y i nvest i gat i on:   
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Just i ce Pr osser :  " My t heor y i s  t hat  on t he 13t h of  
December ,  somehow t he Chi cago Pol i ce went  out  t o f i nd 
[ t he def endant ] .   They had an I l l i noi s war r ant ,  and 
t hey pr obabl y had a Wi sconsi n war r ant  as wel l ,  and he 
was a suspect  i n a r obber y. "  

Def ense Counsel :  " Whi l e I  bel i eve t hat  i s specul at i on,  
I ' ve specul at ed exact l y t he same way.  .  .  .   

.  .  .  .  

Just i ce Pr osser :   Wel l  t hat ' s my specul at i on her e.   
What  we' d hoped i s t hat  you woul d c l ar i f y t hi s so we 
woul dn' t  have t o specul at e .  .  .   

Def ense Counsel :   Wel l ,  my pos i t i on woul d be t hi s:  
When an ar r est i ng of f i cer  t el l s  me t hat  he ar r est ed 
someone based on t wo war r ant s,  we t ake hi m at  hi s 
wor d.   I  t her ef or e bel i eve i t  i s  not  specul at i on 
t hat ' s what  he ar r est ed hi m on .  .  .  .  

Just i ce Pr osser  per si st s i n hi s  " specul at i on. "   See Just i ce 
Pr osser ' s di ssent ,  passi m and ¶¶125- 126 & nn. 1- 2,  ¶193.   Thi s 
cour t  does not  r esol ve cases on t he basi s  of  specul at i on,  
conf abul at i on,  or  " t heor i es"  about  what  may or  may not  have 
occur r ed.   We r esol ve t hi s case on t he basi s  of  t he r ecor d 
bef or e us and t he ci r cui t  cour t ' s  f i ndi ngs of  f act  based on t hat  
r ecor d.    
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c i r cui t  cour t  f ound:  " On December  13,  2003,  def endant  was 

ar r est ed .  .  .  on t he Wi sconsi n war r ant . "   Fi ndi ng of  Fact  No.  

2.  

                                                                                                                                                             
Her e,  t he c i r cui t  cour t  f ound as a f act  t hat  Car t er  was 

ar r est ed on t he basi s of  t he Wi sconsi n war r ant ,  not  f or  t he 
ar med r obber y.   Fi ndi ng of  Fact  No.  2.   Fur t her ,  t he r ecor d 
cont ai ns a Chi cago Pol i ce Depar t ment  " Suppl ement ar y Repor t "  
r egar di ng t he ar med r obber y i nvest i gat i on.   The r epor t  was 
compl et ed by t he det ect i ve who i nvest i gat ed t he ar med r obber y.   
The r epor t  pl ai nl y st at es t hat  somet i me af t er  t he ar r est  of  
Sat ur day,  December  13,  2003,  t he det ect i ve " l ear ned t hat  
OFFENDER/ CARTER was ar r est ed 13 DEC 03 on an unr el at ed char ge 
and was i n cust ody at  Cook Count y Jai l . "   The det ect i ve 
i nvest i gat i ng t he ar med r obber y made no ment i on of  Car t er ' s 
cour t  appear ance on Monday,  December  15,  2003.   Af t er  l ear ni ng 
t hat  Car t er  was i n cust ody,  he i nt er vi ewed Car t er  and conduct ed 
a physi cal  l i neup f or  i dent i f i cat i on i n t he ar med r obber y 
i nvest i gat i on.   These event s t ook pl ace on December  19,  2003,  
s i x days af t er  t he ar r est .   Car t er  was t hen ar r est ed f or  t he 
ar med r obber y.   He was schedul ed f or  an addi t i onal  cour t  
appear ance.   See Exhi bi t  14.   Rat her  t han Just i ce Pr osser ' s 
per sonal  " specul at i on"  t hat  pol i ce wer e awar e of  t he ar med 
r obber y on December  13 and 15,  we i nst ead r el y on t he 
cont empor aneous r epor t  of  t he det ect i ve who i nvest i gat ed t hat  
cr i me,  whi ch i n our  v i ew pr ovi des a consi der abl y mor e convi nci ng 
account  of  " what  act ual l y happened i n Car t er ' s case. "   See 
Just i ce Pr osser ' s di ssent ,  ¶213.   

Just i ce Zi egl er  and l ooks askance at  cer t ai n of  t he c i r cui t  
cour t ' s  f i ndi ngs of  f act ,  or  i gnor es document s i n t he r ecor d 
t hat  ar e i nconveni ent  t o her  v i ew of  t he case.   Yet  no j ust i ce 
has i dent i f i ed any one of  t he c i r cui t  cour t ' s  f i ndi ngs of  f act  
as bei ng cl ear l y er r oneous.   For  i nst ance,  Just i ce Zi egl er ' s 
di ssent ,  ¶¶259,  250,  suggest s t hat  Chi cago Pol i ce mer el y  
" possess[ ed]  knowl edge"  of  t he out st andi ng Wi sconsi n war r ant  and 
t hat  t her e i s " no pr oof  t hat  he was ar r est ed .  .  .  on t he 
Wi sconsi n char ge. "   The Chi cago ar r est  r epor t ,  whi ch i s i n t he 
r ecor d,  speci f i cal l y i dent i f i es t he Wi sconsi n f el ony war r ant  as 
a basi s f or  ar r est  and r esol ves any doubt s or  specul at i on al ong 
t hese l i nes.  
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¶64 On December  15,  2003,  whi l e st i l l  i n I l l i noi s  cust ody,  

t he def endant  appear ed i n Cook Count y Cour t . 49  Thi s appear ance 

conf or ms t o t he r equi r ement s of  t he Uni f or m Act .  

¶65 Under  t he Uni f or m Act ,  when t he accused i s ar r est ed as 

a r esul t  of  an out - of - st at e war r ant ,  " t he accused must  be t aken 

bef or e a j udge wi t h al l  pr act i cabl e speed, "  at  whi ch poi nt  a 

compl ai nt  i s  ent er ed on t he basi s of  t he cr i mi nal  char ge f r om 

t he f or ei gn st at e and " t her eaf t er  hi s answer  shal l  be hear d as 

i f  he had been ar r est ed on a war r ant . "   Wi s.  St at .  § 976. 03( 14) ;  

725 I l l .  Comp.  St at .  225/ 14.  

¶66 At  t hi s cour t  appear ance,  t he Uni f or m Act  r equi r es t he 

j udge i n t he asyl um st at e ( her e I l l i noi s)  t o commi t  t he accused 

f ugi t i ve t o j ai l  " by a war r ant  r eci t i ng t he accusat i on"  i f  " i t  

appear s t hat  t he per son hel d i s t he per son char ged wi t h havi ng 

commi t t ed t he cr i me al l eged and .  .  .  t hat  he has f l ed f r om 

j ust i ce. "   Wi s.  St at .  § 976. 03( 15) ;  725 I l l .  Comp.  St at .  225/ 15.   

Thi s commi t ment  per i od i s f or  30 days,  t o " enabl e t he ar r est  of  

t he accused t o be made under  a war r ant  of  t he gover nor , "  but  i t  

can be ext ended f or  an addi t i onal  60 days. 50  Thus t he def endant  

coul d have been kept  i n I l l i noi s cust ody f or  at  l east  90 days on 

t he basi s of  t he Wi sconsi n f el ony war r ant  wi t hout  any f ur t her  

act i on or  aut hor i t y.  

¶67 At  t he December  15,  2003 hear i ng,  t he def endant  

r ef used t o wai ve f or mal  ext r adi t i on.   Under  I l l i noi s pr act i ce he 

                                                 
49 Fi ndi ng of  Fact  No.  6.  

50 Wi s.  St at .  § 976. 03( 17) ;  725 I l l .  Comp.  St at .  225/ 17.  
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coul d not  agr ee t o ext r adi t i on because he had a pendi ng l ocal  

( I l l i noi s)  char ge and t hat  l ocal  char ge had t o be r esol ved 

bef or e he coul d be sent  back t o Wi sconsi n. 51   

¶68 On t he same dat e,  December  15,  2003,  t he Chi cago 

Pol i ce Depar t ment  Ext r adi t i on Uni t  sent  a t el et ype message t o 

t he Mi l waukee Pol i ce Depar t ment ,  gi v i ng not i ce t hat  t he 

def endant  was i n cust ody i n Cook Count y and had r ef used t o wai ve 

                                                 
51 Fi ndi ng of  Fact  No 6.   See 725 I l l .  Comp.  St at .  225/ 19.   

See al so Af f i davi t  of  Mar y E.  Tayl or .   Ms.  Tayl or ,  an 
i nvest i gat or  wi t h t he Of f i ce of  t he St at e Publ i c Def ender ,  
Mi l waukee Appel l at e Of f i ce,  spoke by t el ephone wi t h Shani  Sun,  
super vi sor  of  t he Ext r adi t i on Uni t  of  t he Chi cago Pol i ce 
Depar t ment .   Of f i cer  Sun ver i f i ed " t hat  r esol ut i on of  a l ocal  
char ge had t o occur  bef or e a def endant  coul d wai ve ext r adi t i on 
and be sent  t o anot her  st at e t o f ace char ges. "   Thi s was al so 
ver i f i ed by Debor ah Whi t e,  Chi ef  Di r ect or - Fel ony Di vi s i on of  t he 
Cook Count y Publ i c Def ender ' s Of f i ce.    

To suppor t  t hi s poi nt ,  def ense counsel  al so submi t t ed i nt o 
evi dence ( Exhi bi t  No.  10)  a cer t i f i ed t r anscr i pt  f r om a 
Sept ember  24,  2004 hear i ng i n anot her  case ( St at e v.  Townsend,  
No.  01- CF- 005345,  Ci r cui t  Cour t ,  Br anch 30,  Mi l waukee Count y) .   
I n t hat  pr oceedi ng,  I nvest i gat or  Wayne Layer  of  t he Cook Count y 
Sher i f f ' s  Depar t ment  Ext r adi t i on Uni t  descr i bed i n some det ai l  
t he nor mal  ext r adi t i on pr ocedur es f ol l owed i n Cook Count y.   He 
speci f i ed t hat  a def endant  " coul dn' t  agr ee t o t he 
ext r adi t i on .  .  .  because he had a l ocal  char ge,  and we had t o 
f i ni sh t hat  l ocal  char ge bef or e we send hi m back t o Wi sconsi n. "   
Exhi bi t  10 at  13.   At  or al  ar gument ,  counsel  f or  t he St at e sai d,  
" I  t hi nk al l  t he st at es have t hi s except i on wher e t hey won' t  
sur r ender  somebody t o a demandi ng st at e unt i l  t he f el ony,  i f  
t her e i s one,  i n t hei r  st at e i s r esol ved. "   
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f or mal  ext r adi t i on,  and r equest i ng t hat  Wi sconsi n aut hor i t i es 

pr oceed wi t h an appl i cat i on f or  a gover nor ' s war r ant . 52  

¶69 Al so on December  15,  2003,  t he def endant ' s super vi s i on 

on t he pr i or  I l l i noi s dr unk dr i v i ng char ge was r evoked,  and he 

was sent enced t o ser ve ( and di d ser ve)  i n t he Cook Count y Jai l  

f r om December  15 t o December  21,  2003,  on t hat  r evocat i on 

char ge. 53  

¶70 On December  19,  2003,  whi l e ser vi ng hi s I l l i noi s OWI  

char ge,  t he def endant  was ar r est ed on t wo I l l i noi s ar med r obber y 

char ges. 54   

¶71 A Wi sconsi n gover nor ' s war r ant  f or  Ext r adi t i on was 

si gned on Febr uar y 6,  2004, 55 but  on Mar ch 5,  2004,  t he Chi cago 

Pol i ce Depar t ment  sent  anot her  t el et ype t o t he Mi l waukee Pol i ce 

Depar t ment  advi s i ng t hat  t he gover nor ' s war r ant  had not  been 

r ecei ved.   Thi s t el et ype not i f i ed t he Mi l waukee pol i ce t hat  t he 

90- day deadl i ne was appr oachi ng,  beyond whi ch " t he f ugi t i ve 

                                                 
52 Exhi bi t  9.   The Uni f or m Act  al so cr eat es t he pr ocedur es 

f or  t he i ssuance of  a " gover nor ' s war r ant "  t o accompl i sh t he 
ext r adi t i on of  a f ugi t i ve char ged i n one st at e but  ar r est ed and 
det ai ned i n anot her .   See Wi s.  St at .  § 976. 03( 3) - ( 8) .   The 
pr ocedur e of  sendi ng such a t el et ype t o not i f y Wi sconsi n 
aut hor i t i es of  def endant ' s cust ody and pendi ng char ges i n 
I l l i noi s and t o begi n pr oceedi ngs on a gover nor ' s war r ant  
f ol l owed nor mal  pr act i ce i n Cook Count y,  accor di ng t o t he pr i or  
t est i mony of  I nvest i gat or  Layer  submi t t ed by def ense counsel .   
See supr a not e 51.  

53 Fi ndi ng of  Fact  No.  5.  

54 Fi ndi ng of  Fact  No.  7.  

55 Fi ndi ng of  Fact  No.  8;  Exhi bi t  No.  15.  
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char ge must  be di smi ssed. " 56  Al t hough t he i nvest i gat or ' s r epor t  

on whi ch pr i or  pr oceedi ngs r el i ed showed t hat  t he def endant  was 

ser ved wi t h t he Wi sconsi n gover nor ' s war r ant  on Mar ch 11,  2004,  

t he pr esent  r ecor d does not  document  t he dat e on whi ch t hi s 

ser vi ce act ual l y occur r ed.   We do know,  however ,  t hat  I l l i noi s 

was awar e on Mar ch 5 t hat  t he char ge " must  be di smi ssed"  i f  t he 

gover nor ' s appl i cat i on f or  a war r ant  wer e not  r ecei ved and 

ser ved bef or e t he deadl i ne. 57 The hol d based on t he Wi sconsi n 

char ges was not ,  i n f act ,  r el eased unt i l  Oct ober  20,  2004. 58  

I l l i noi s t her ef or e t r eat ed t he ext r adi t i on hol d as val i d unt i l  

t hat  dat e.   The r easonabl e i nf er ence f r om t he r ecor d i s t hat  t he 

gover nor ' s appl i cat i on f or  a war r ant  was r ecei ved wi t hi n t he 90-

day t i me l i mi t . 59 

¶72 On Oct ober  19,  2004,  t he def endant  was sent enced t o 

t wo concur r ent  sent ences of  14 year s on t wo count s of  ar med 

                                                 
56 Exhi bi t  11.   The 90- day per i od of  det ent i on aut hor i zed by 

Sect i ons 15 and 17 of  t he Uni f or m Act  begi nni ng on December  15,  
2003 woul d have expi r ed on Mar ch 14,  2004.  

57 Exhi bi t  11.  

58 Fi ndi ng of  Fact  No.  11.  

59 On t hi s poi nt  at  or al  ar gument ,  counsel  f or  t he st at e 
st at ed,  " On my r eadi ng of  t he r ecor d,  he was hel d on f ugi t i ve 
I l l i noi s war r ant  unt i l  t he I l l i noi s gover nor ' s war r ant  i ssued.   
Now i f  t hat  was beyond 90 days,  I ' m not  sur e how t hey 
accompl i shed t hat .   But  I  do know i t  happens.   I ' ve seen cases—
ot her  cases i n whi ch i t  t akes mor e t han 90 days f or  t he 
ext r adi t i on pr ocess t o go t hr ough. "  
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r obber y i n Cook Count y ( Case No.  04CR0055701) . 60  The I l l i noi s  

cour t  cr edi t ed def endant  f or  305 days of  pr esent ence cust ody. 61   

¶73 As not ed,  t he hol d on t he def endant  based on t he 

Wi sconsi n char ges was r el eased t he f ol l owi ng day,  on Oct ober  20,  

2004. 62  The r ecor d i s s i l ent  about  why,  af t er  t he gover nor ' s 

war r ant  i ssued,  t he ext r adi t i on case was di smi ssed,  and t he 

def endant  was t r ansf er r ed t o t he I l l i noi s pr i son syst em.   At  

or al  ar gument ,  counsel  f or  t he St at e sai d:  " For  some r eason——

agai n,  I  haven' t  a c l ue what  goes on down i n I l l i noi s——but  f or  

some r eason af t er  t he di sposi t i on of  hi s I l l i noi s  

sent ence .  .  .  he went  i nt o t he I l l i noi s pr i son syst em.   So he 

act ual l y came back her e .  .  .  under  t he Uni f or m Det ai ner s Act . "   

Thi s pr ocedur e i s al so i n keepi ng wi t h what  t he r ecor d r ef l ect s 

t o be nor mal  pr act i ce i n I l l i noi s:  once def endant  i s convi ct ed 

and sent enced on an I l l i noi s char ge,  he or  she i s i ncar cer at ed 

by t he I l l i noi s  Depar t ment  of  Cor r ect i ons and t he gover nor ' s 

war r ant  i s di smi ssed. 63 

                                                 
60 Fi ndi ng of  Fact  No.  10.  

61 I d.  

62 Fi ndi ng of  Fact  No.  11.  

63 Exhi bi t  10 at  23- 24.   Thi s poi nt  i s  c l ar i f i ed i n t he 
t r anscr i pt  of  t est i mony f r om I nvest i gat or  Layer ,  see supr a not e 
51.  

Q:   So a known pr ocedur e i f  t he pr i soner  get s a l ocal  
pr i son sent ence,  t he gover nor ' s war r ant  goes back t o 
t he Chi ef  Judge of  t he Cr i mi nal  Di v i s i on,  and i t  get s 
di smi ssed? 

A:   That ' s cor r ect .  
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¶74 On June 6,  2005,  whi l e st i l l  ser vi ng t he I l l i noi s 

pr i son sent ence f or  ar med r obber y,  t he def endant  was conveyed t o 

Mi l waukee Count y. 64  The St at e' s i ni t i al  br i ef  i n t hi s cour t  

sur mi sed t hat  t he def endant  was r et ur ned t o Wi sconsi n pur suant  

t o t he Uni f or m Agr eement  on Det ai ner s,  Wi s.  St at .  § 976. 05( 4) . 65  

On r emand,  a document  execut ed by t he Mi l waukee Count y Deput y 

Di st r i ct  At t or ney t o t he war den of  an I l l i noi s cor r ect i ons 

i nst i t ut i on st at es t hat  t he def endant  was t r ansf er r ed t o 

Mi l waukee Count y pur suant  t o t he I nt er st at e Agr eement  on 

Det ai ner s f or  t r i al . 66  

                                                 
64 Fi ndi ng of  Fact  No.  12.  

65 Br i ef  and Appendi x of  Pl ai nt i f f - Respondent - Pet i t i oner  at  
3- 4,  n. 2.  

66 For  a di scuss i on of  t he i nt er st at e agr eement  on 
det ai ner s,  see 5 Wayne R.  LaFave et  al . ,  Cr i mi nal  Pr ocedur e 
§ 18. 4( c)  ( 2007)  ( f oot not es omi t t ed) .   Pr of essor  LaFave wr i t es:  

[ T] he necessi t y f or  ext r adi t i on of t en can be avoi ded 
by pr oceedi ng under  t he I nt er st at e Agr eement  on 
Det ai ner s,  a Compact  whi ch has been adopt ed by t he 
f eder al  gover nment  and vi r t ual l y al l  t he st at es.  The 
I AD pr ovi des t hat  a pr i soner  " ser vi ng a t er m of  
i mpr i sonment "  ( whi ch excl udes a pr et r i al  det ai nee,  a 
per son ser vi ng a mi sdemeanor  sent ence i n t he count y 
j ai l ,  and per haps a per son st i l l  i n a f aci l i t y  f or  
t empor ar y cust ody,  but  i ncl udes a per son ser vi ng a 
pr i son t er m who has ot her  char ges pendi ng i n t he 
i ncar cer at i ng j ur i sdi ct i on)  agai nst  whom a det ai ner  
has been f i l ed must  be pr ompt l y not i f i ed of  t hat  f act  
and of  hi s r i ght  t o demand t r i al ,  and i f  he demands 
t r i al  t hen t r i al  must  be had wi t hi n 180 days 
t her eaf t er ;  t he r equest  i s a wai ver  of  ext r adi t i on by 
t he pr i soner ,  and t he st at e by adopt i ng t he Compact  
has agr eed t o sur r ender  t he pr i soner  under  such 
ci r cumst ances .  .  .  .  
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¶75 On August  30,  2005,  t he def endant  ent er ed a pl ea of  

gui l t y t o t he Wi sconsi n char ge of  f i r st  degr ee r eckl ess 

endanger i ng saf et y and was sent enced t o seven year s and si x 

mont hs of  i ni t i al  conf i nement  and f i ve year s ext ended 

super vi s i on.   The Wi sconsi n sent ence was i mposed t o r un 

concur r ent l y wi t h any ot her  sent ence and t he sent enci ng cour t  

st at ed t hat  t he Wi sconsi n sent ence coul d be ser ved ei t her  i n 

Wi sconsi n or  i n I l l i noi s. 67    

¶76 Fr om t he r ecor ds avai l abl e,  t he pr ocedur es set  f or t h 

i n t he Uni f or m Act  appear  t o have been f ol l owed.   The def endant  

was ar r est ed by Chi cago Pol i ce of f i cer s on December  13,  2003,  on 

t he basi s of  t he out st andi ng Wi sconsi n f el ony war r ant ,  whi ch 

                                                                                                                                                             
The r ecor d i n t hi s case i s consi st ent  wi t h t he pr ocedur e 

f or  ext r adi t i on under  a det ai ner .   When t he def endant  made an 
i ni t i al  appear ance i n Wi sconsi n on June 1,  2005,  def ense counsel  
made not e t hat  a det ai ner  was f i l ed and t hat  t r i al  must  begi n on 
or  bef or e Sept ember  22,  2005.   Subsequent l y,  on June 8,  2005,  
def ense counsel  not i f i ed t he cour t  t hat  t he case had been 
negot i at ed and a gui l t y pl ea was ant i c i pat ed.   The def endant  
ent er ed a gui l t y pl ea on August  30,  2005.  

67 Fi ndi ng of  Fact  No.  13.   See al so Tr anscr i pt  of  
Pl ea/ Sent enci ng Hear i ng,  Aug.  30,  2005,  at  37- 38 ( " And t he cour t  
i s  goi ng t o ent er  a concur r ent  sent ence,  and t hat  woul d be f or  a 
i ni t i al  conf i nement  of  7. 5 year s and a ext ended super vi s i on of  
f i ve year s,  concur r ent  t o your  cur r ent  sent ence.   I t  may be 
ser ved i n I l l i noi s,  and you may ser ve t hi s i n an i nst i t ut i on 
t her e r at her  t han her e.   You may al so do t he ext ended 
super vi s i on t her e,  i f  t hey' r e wi l l i ng t o t ake t hat  on.   I  don' t  
know t hat  t hey wi l l .   I f  not ,  i t  woul d have t o come back her e.   
I  t hi nk f or  t he [ v i ct i m' s]  f ami l y ' s pur poses,  i t  pr obabl y woul d 
be bet t er  i f  you never  ent er ed t hi s st at e agai n,  and per haps f or  
t he st at e as wel l ,  but  i t ' s  gonna be t hei r  det er mi nat i on i n 
I l l i noi s whet her  t hey' l l  t ake t hat  or  not . " ) .  
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pr ovi ded t he ar r est i ng of f i cer s wi t h " r easonabl e i nf or mat i on"  

t hat  t he def endant  was char ged wi t h a f el ony i n Wi sconsi n.   

¶77 The def endant  appear ed i n cour t  i n I l l i noi s on 

December  15,  2003,  and at  t hat  t i me t he Chi cago Pol i ce 

Depar t ment  not i f i ed t he Mi l waukee Pol i ce Depar t ment  t hat  t he 

def endant  was i n cust ody and r equest ed t hat  t he f or mal  r equest  

of  a " gover nor ' s war r ant "  be i ni t i at ed.   The def endant  was 

t her eaf t er  i n I l l i noi s cust ody under  t he Uni f or m Act ,  as wel l  as 

under  I l l i noi s l aw,  awai t i ng t r i al  f or  an I l l i noi s of f ense.    

¶78 Thus,  on t he f ace of  t he I l l i noi s ar r est  r epor t  and 

t he document s i n t he r ecor d,  a f act ual  connect i on exi st s bet ween 

t he def endant ' s pr esent ence cust ody i n I l l i noi s and t he 

Wi sconsi n sent ence i mposed.   The ci r cui t  cour t ' s f i ndi ng of  f act  

t hat  t he def endant  was ar r est ed and t aken i nt o cust ody i n 

I l l i noi s on t he basi s of  t he out st andi ng Wi sconsi n f el ony 

war r ant  on December  13,  2003 i s not  c l ear l y er r oneous,  and we 

decl i ne t o set  i t  asi de.  

¶79 The ci r cui t  cour t ' s  f i ndi ng No.  14 i s t hat  t he 

def endant ' s pr esent ence cust ody i n I l l i noi s f r om December  13,  

2003 unt i l  Oct ober  19,  200468 was " cust ody r esul t i ng i n par t  f r om 

t he Wi sconsi n war r ant  i ssued i n t hi s case. "   Thi s f i ndi ng i s not  

c l ear l y er r oneous.   Thus t he war r ant ,  t he ar r est ,  and t he 

                                                 
68 The si x days when t he def endant  was ser vi ng a separ at e 

sent ence on unr el at ed I l l i noi s  char ges ar e excl uded f r om t he 
cal cul at i on of  sent ence cr edi t .  
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pr esent ence cust ody wer e i n connect i on wi t h t he cour se of  

conduct  f or  whi ch he was sent enced i n Wi sconsi n. 69   

                                                 
69 I n di ssent ,  Just i ce Zi egl er  ar gues,  i n essence,  t hat  t he 

r ecor d i nadequat el y demonst r at es t hat  pr esent ence cust ody i n 
I l l i noi s was " i n connect i on wi t h"  t he conduct  f or  whi ch t he 
def endant  was sent enced.   I ndeed,  she i s consi der abl y mor e 
zeal ous i n her  skept i c i sm of  def endant ' s c l ai ms and evi dence 
t han was t he St at e.  

No one ar gues t hi s i s t he best  of  r ecor ds,  but  we r evi ew 
t he ci r cui t  cour t ' s  f act - f i ndi ng f or  c l ear  er r or  and f i nd none.   
Just i ce Zi egl er  does not  speci f y what  c l ear  er r or  she t hi nks 
occur r ed.   She appear s t o obj ect  t o t he absence of  I l l i noi s 
cour t  r ecor ds f or  Car t er ' s appear ance of  December  15,  2003 and 
pr ot est s r el i ance on l aw enf or cement  t el et ypes r egar di ng 
Car t er ' s ext r adi t i on pr oceedi ngs.  

I s Just i ce Zi egl er  suggest i ng a per  se r ul e t hat  t he 
c i r cui t  cour t s may onl y base f act ual  f i ndi ngs on of f i c i al  cour t  
r ecor ds?  " Tr i al  cour t s have br oad di scr et i on i n det er mi ni ng t he 
r el evance and admi ssi bi l i t y  of  pr of f er ed evi dence. "   St at e v.  
Lar sen,  165 Wi s.  2d 316,  319,  477 N. W. 2d 87 ( Ct .  App.  1991) .   
Her e,  t he t el et ypes and document at i on of  Car t er ' s cust ody i n 
I l l i noi s wer e accept ed as evi dent i ar y exhi bi t s wi t hout  obj ect i on 
f r om t he St at e,  whi ch does not  di sput e ei t her  t hei r  accur acy or  
t hei r  i mpl i cat i ons.  

The cr i t i cal  f act s ar e not  di sput ed.   Chi cago pol i ce not  
onl y " possess[ ed]  knowl edge"  of  def endant ' s Wi sconsi n f el ony 
war r ant ,  see Just i ce Zi egl er ' s di ssent ,  ¶259,  but  ar r est ed hi m 
on t he basi s of  t hat  war r ant .   The def endant  appear ed i n an 
I l l i noi s cour t  and I l l i noi s of f i c i al s began ext r adi t i on 
pr oceedi ngs t he same day.   Even i f  t her e wer e a pr ocedur al  
shor t comi ng i n t he ext r adi t i on pr ocedur es,  t he def endant  
r emai ned i n cust ody and t he hol d based on t he Wi sconsi n conduct  
and f el ony war r ant  was not  r el eased unt i l  Oct ober  20,  2004.   The 
di ssent ' s supposi t i on t hat  pr ocedur es may not  have been pr oper l y  
f ol l owed does not  per suade us t o deny cr edi t  f or  days when 
def endant  was act ual l y i n cust ody i n connect i on wi t h t he conduct  
f or  whi ch he was sent enced i n Wi sconsi n.   See Just i ce Zi egl er ' s 
di ssent ,  ¶¶252- 254.    
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¶80 At  t he second or al  ar gument ,  counsel  f or  bot h t he 

St at e and t he def endant  st at ed t hat  t hey have i ndependent l y 

r evi ewed t he ci r cui t  cour t ' s  f i ndi ngs of  f act  and each came t o 

t he concl usi on t hat  t he def endant  was ent i t l ed t o 305 days of  

sent ence cr edi t .   Havi ng t hor oughl y exami ned t he r ecor d and 

appl i ed our  l aw i nt er pr et i ng § 973. 155( 1) ( a) ,  we have r eached 

t he same concl usi on.  

¶81 For  t he r easons set  f or t h,  we modi f y t he deci s i on of  

t he cour t  of  appeal s and gr ant  t he def endant  305 days of  

sent ence cr edi t  on t he Wi sconsi n sent ence and,  as modi f i ed,  

af f i r m t he deci s i on of  t he cour t  of  appeal s.    

¶82 We concl ude,  as do t he par t i es,  t hat  under  Wi s.  St at .  

§ 973. 155( 1)  t he def endant ' s cust ody i n I l l i noi s f or  305 days 

was i n connect i on wi t h t he cour se of  conduct  f or  whi ch he was 

sent enced i n Wi sconsi n.   He was i n cust ody i n connect i on wi t h 

t he Wi sconsi n char ge f or  whi ch he was sent enced f r om t he dat e of  

hi s ar r est  on December  13,  2003,  unt i l  he was sent enced on an 

I l l i noi s convi ct i on on Oct ober  19,  2004,  excl udi ng si x days 

bet ween December  15 and December  21.   Dur i ng t hose si x days t he 

def endant  was ser vi ng a sent ence on an I l l i noi s char ge and was 

not  hel d i n cust ody i n connect i on wi t h t he cour se of  conduct  f or  

whi ch he was sent enced i n Wi sconsi n.  

                                                                                                                                                             
Car t er ' s r et ur n t o Wi sconsi n under  a det ai ner ,  see Just i ce 

Zi egl er ' s di ssent ,  ¶257,  i s not  r el evant  because no sent ence 
cr edi t  i s  gi ven f or  t i me af t er  Oct ober  19,  2004,  when Car t er  was  
sent enced i n I l l i noi s.  

As t o Just i ce Zi egl er ' s concer n about  set t i ng bai l  or  bond,  
Just i ce Zi egl er ' s di ssent ,  ¶258,  t he exact  pr obl em i s uncl ear .    
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¶83 The deci s i on of  t he cour t  of  appeal s i s modi f i ed and 

as modi f i ed af f i r med.   The cause i s r emanded t o t he c i r cui t  

cour t  f or  ent r y of  j udgment  consi st ent  wi t h t hi s opi ni on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and as modi f i ed af f i r med.  
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¶84 MI CHAEL J.  GABLEMAN,  J.    (concurring).  I  j oi n t he 

maj or i t y opi ni on.   I  wr i t e separ at el y t o emphasi ze t he nar r ow 

and l i mi t ed ext ent  of  our  r evi ew i n t hi s case.   Under  Wi s.  St at .  

§ 805. 17( 2) ,  " [ f ] i ndi ngs of  f act  shal l  not  be set  asi de unl ess 

c l ear l y er r oneous. "   I n t hi s case,  t he c i r cui t  cour t  has made 

speci f i c  f i ndi ngs of  f act ,  and t her ef or e i t  i s  our  dut y t o def er  

t o t hose f i ndi ngs " unl ess t hey ar e unsuppor t ed by t he r ecor d. "   

Schr ei ber  v.  Physi c i ans I ns.  Co. ,  223 Wi s.  2d 417,  426,  588 

N. W. 2d 26 ( 1999) .   Even i f  t he evi dence per mi t s a di f f er ent  

f i ndi ng,  an appel l at e cour t  i s  t o af f i r m t he ci r cui t  cour t ' s 

f i ndi ngs of  f act  " as l ong as t he evi dence woul d per mi t  a 

r easonabl e per son t o make t he f i ndi ng. "   Sel l er s v.  Sel l er s,  201 

Wi s.  2d 578,  586,  549 N. W. 2d 481 ( Ct .  App.  1996) .  

¶85 The ci r cui t  cour t  f ound ( and t he par t i es agr ee)  t hat  

Car t er ' s ar r est  and conf i nement  i n I l l i noi s wer e based i n par t  

on t he out st andi ng Wi sconsi n f el ony war r ant  f or  f i r st  degr ee 

r eckl essl y endanger i ng saf et y.   Speci f i cal l y,  t he c i r cui t  cour t  

f ound t hat  Car t er  " was ar r est ed i n Chi cago,  I l l i noi s,  on a 

pr obat i on v i ol at i on war r ant  f r om I l l i noi s and on t he Wi sconsi n 

war r ant "  and t hat  he " was hel d i n cust ody r esul t i ng i n par t  f r om 

t he Wi sconsi n war r ant  i ssued i n t hi s case"  f r om " December  13,  

2003,  unt i l  Oct ober  19,  2004, "  except i ng a s i x- day per i od whi l e 

he " was ser vi ng hi s sent ence"  f or  t he I l l i noi s pr obat i on char ge. 1 

¶86 The ci r cui t  cour t  conduct ed a t hor ough and di l i gent  

r evi ew of  t he evi dence and r eached a r easonabl e concl usi on f or  

whi ch suppor t  exi st s wi t hi n t he r ecor d.   I t  r eached i t s 

                                                 
1 Fi ndi ngs of  Fact  2,  14.  



No.   2006AP1811- CR. mj g 

 

2 
 

concl usi ons i n par t  based on i nf er ences,  as i s pr oper  and as was 

necessar y under  t he c i r cumst ances.   Reasonabl e mi nds may di f f er  

as t o t he appr opr i at e concl usi ons t o be dr awn f r om such 

i nf er ences;  however ,  t he exi st ence of  ot her  r easonabl e 

i nt er pr et at i ons does not  make t he f i ndi ngs of  t he c i r cui t  cour t  

c l ear l y er r oneous.  

¶87 Because of  our  obl i gat i on t o def er  t o t he c i r cui t  

cour t ' s  f i ndi ngs of  f act ,  I  agr ee wi t h t he maj or i t y and t he 

par t i es t hat  Car t er  i s ent i t l ed t o 305 days of  sent enci ng 

cr edi t . 2  See maj or i t y op. ,  ¶¶76- 82.  

 

                                                 
2 I  agr ee,  however ,  wi t h Just i ce Zi egl er  t hat  t he deci s i on 

i n t hi s case addr esses a ver y nar r ow set  of  f act s and shoul d not  
be seen as di st ur bi ng or  modi f y i ng t he pr i nci pl es est abl i shed i n 
our  pr i or  cases.   Just i ce Zi egl er ' s di ssent ,  ¶239.  
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¶88 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring/dissenting).   

I  concur  i n t hat  par t  of  t he maj or i t y opi ni on t hat  concl udes 

t hat  Pat r i ck Car t er  i s due 302 days of  sent ence cr edi t  f or  t he 

per i od bet ween t he dat e on whi ch he f i ni shed hi s I l l i noi s 

Dr i v i ng Under  t he I nf l uence ( DUI )  sent ence,  December  21,  2003,  

and t he commencement  of  hi s I l l i noi s ar med r obber y sent ence,  

Oct ober  19,  2004. 1  However ,  because no l egal  pr ocess caused 

Car t er ' s cust ody i n I l l i noi s t o be " i n connect i on wi t h"  t he 

Wi sconsi n cr i me2 unt i l :   ( 1)  I l l i noi s i ssued a f ugi t i ve war r ant  

f or  Car t er ' s ar r est ,  based on t he I l l i noi s f ugi t i ve compl ai nt ,  

and ( 2)  Car t er  had compl et ed hi s I l l i noi s DUI  sent ence,  I  

di ssent  f r om t he maj or i t y opi ni on' s gr ant  of  sent ence cr edi t  

pr i or  t o December  21,  2003.   

I .  BACKGROUND 

¶89 On August  30,  2005,  Car t er  was convi ct ed of  r eckl essl y 

endanger i ng saf et y,  cont r ar y t o Wi s.  St at .  § 941. 30( 1) .   He 

seeks a r edet er mi nat i on of  t he sent ence cr edi t  he i s due i n 

connect i on wi t h t hat  convi ct i on based on t i me he al l eges t o have 

been i n cust ody i n I l l i noi s i n connect i on wi t h t hat  cr i me.   The 

maj or i t y opi ni on gr ant s hi m 305 days of  sent ence cr edi t . 3  I  

woul d gr ant  hi m 302 days of  cr edi t .   The di f f er ence may seem 

smal l ,  but  t he r eason f or  t he di f f er ence i s i mpor t ant .  

¶90 Car t er  was ar r est ed i n I l l i noi s on December  13,  2003.   

That  ar r est  was based on an I l l i noi s pr obat i on vi ol at i on war r ant  

                                                 
1 See maj or i t y op. ,  ¶17.  

2 See Wi s.  St at .  § 973. 155( 1) ( a) .  

3 Maj or i t y op. ,  ¶9.  
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f or  a DUI  convi ct i on,  dat ed Sept ember  3,  2002.   I t  appear s t hat  

t he I l l i noi s aut hor i t i es wer e al so awar e of  t he Wi sconsi n f el ony 

war r ant , 4 dat ed Jul y 23,  2003.   Fi r st ,  Car t er  was br ought  bef or e 

an I l l i noi s j udi c i al  of f i cer  on t he Wi sconsi n f el ony war r ant  on 

December  15,  2003. 5  Car t er  r ef used t o wai ve ext r adi t i on t o 

Wi sconsi n on t hat  dat e. 6  

¶91 On December  16,  2003,  pur suant  t o I l l i noi s '  enact ment  

of  t he Uni f or m Cr i mi nal  Ext r adi t i on Act , 7 I l l i noi s i ssued a 

f ugi t i ve compl ai nt  and a f ugi t i ve ar r est  war r ant  agai nst  Car t er . 8  

My di sput e wi t h t he maj or i t y opi ni on i s t hat  i t  gi ves Car t er  

sent ence cr edi t  f or  December  13,  2003 t hr ough December  15,  2003,  

when he was not  subj ect  t o l egal  pr ocess t hat  caused hi s 

I l l i noi s cust ody t o be i n connect i on wi t h t he al l eged commi ssi on 

                                                 
4 Thr oughout  t hi s  opi ni on I  use t he t er ms " f el ony war r ant "  

and " f ugi t i ve war r ant . "   As used her ei n,  a " f el ony war r ant "  i s  a 
war r ant  i ssued by a j ur i sdi ct i on t hat  seeks t he ar r est  of  an 
i ndi v i dual  f or  t he al l eged commi ssi on of  a f el ony i n t hat  
j ur i sdi ct i on.   A " f ugi t i ve war r ant "  i s  a war r ant  i ssued by an 
asyl um st at e pur suant  t o t he Uni f or m Cr i mi nal  Ext r adi t i on Act .   
See St at e v.  Hughes,  68 Wi s.  2d 662,  669,  229 N. W. 2d 655 ( 1975) .  

Under  t he Uni f or m Cr i mi nal  Ext r adi t i on Act ,  t he demandi ng 
st at e i s t he st at e t hat  i s  seeki ng t he r et ur n of  a def endant  
f r om anot her  st at e.   I d.  at  670.   The asyl um st at e i s t he st at e 
wher e t he def endant  i s physi cal l y pr esent .   I d.  

5 See Dal l as Tyl er ,  Chi cago Pol i ce Depar t ment  Ext r adi t i on 
Uni t ,  t el et ype of  12/ 15/ 03.   

6 I d.    

7 I l l i noi s has adopt ed t he Uni f or m Cr i mi nal  Ext r adi t i on Act  
as 725 I l l .  Comp.  St at .  225/ 1 et  seq.  

8 Jul y 5,  2006,  Or der  of  t he Honor abl e Mel  Fl anagan;  see 
al so Dal l as Tyl er ,  Chi cago Pol i ce Depar t ment  Ext r adi t i on Uni t ,  
t el et ype of  12/ 15/ 03.  
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of  a Wi sconsi n cr i me f or  whi ch he r ecei ved a sent ence concur r ent  

wi t h t he sent ence f or  t he I l l i noi s convi ct i on.    

I I .  DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶92 I n or der  t o det er mi ne t he appr opr i at e amount  of  

sent ence cr edi t  t o whi ch Car t er  i s ent i t l ed,  I  i nt er pr et  and 

appl y Wi s.  St at .  § 973. 155( 1) ( a)  and por t i ons of  Wi s.  St at .  

§ 976. 03,  t he Uni f or m Cr i mi nal  Ext r adi t i on Act . 9  St at ut or y 

i nt er pr et at i on and appl i cat i on pr esent  quest i ons of  l aw.   St at e 

v.  Johnson,  2007 WI  107,  ¶27,  304 Wi s.  2d 318,  735 N. W. 2d 505.   

We i ndependent l y  i nt er pr et  and appl y st at ut es,  whi l e benef i t t i ng 

f r om t he di scussi ons i n pr ecedi ng j udi c i al  opi ni ons.   

Spi egel ber g v.  St at e,  2006 WI  75,  ¶8,  291 Wi s.  2d 601,  717 

N. W. 2d 641.  

B.   Necessar y Legal  Pr ocess 

¶93 Wi sconsi n St at .  § 973. 155( 1) ( a)  est abl i shes when 

sent ence cr edi t  f or  pr esent enci ng i ncar cer at i on i s due.   I t  

pr ovi des:   " A convi ct ed of f ender  shal l  be gi ven cr edi t  t owar d 

t he ser vi ce of  hi s or  her  sent ence f or  al l  days spent  i n cust ody 

i n connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence was 

i mposed. "  

¶94 The appl i cat i on of  Wi s.  St at .  § 973. 155( 1) ( a)  r equi r es 

t hat  I  det er mi ne whet her  Car t er  was " i n cust ody"  and al so 

whet her  al l  t he days of  cust ody wer e " i n connect i on wi t h t he 

cour se of  conduct  f or  whi ch sent ence was i mposed. "   See Johnson,  

                                                 
9 Wi sconsi n adopt ed t he Uni f or m Cr i mi nal  Ext r adi t i on Act ,  

ef f ect i ve Jul y 1,  1970.  
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304 Wi s.  2d 318,  ¶31 ( c i t i ng  St at e v.  Gavi gan,  122 Wi s.  2d 389,  

391,  362 N. W. 2d 162 ( Ct .  App.  1984)  ( c i t i ng appr ovi ngl y of  

Gavi gan' s hol di ng t hat  § 973. 155( 1) ( a)  r equi r es t wo 

det er mi nat i ons:   whet her  t he def endant  was " i n cust ody"  and 

whet her  t he cust ody was " i n connect i on wi t h t he cour se of  

conduct  f or  whi ch sent ence was i mposed" ) .  

¶95 Car t er  was ar r est ed and t aken " i n cust ody"  i n I l l i noi s 

on December  13,  2003.   Accor di ngl y,  t he f i r st  det er mi nat i on of  

whet her  Car t er  was " i n cust ody"  under  Wi s.  St at .  § 973. 155( 1) ( a)  

has been met .    

¶96 Our  next  t ask i s t o det er mi ne whet her  al l  t he days 

Car t er  spent  i n cust ody wer e " i n connect i on wi t h"  t he subsequent  

Wi sconsi n convi ct i on f or  r eckl ess endanger i ng,  cont r ar y t o Wi s.  

St at .  § 941. 30( 1) .   We must  make t hi s deci s i on based on Car t er ' s 

pr oof  of  l egal  pr ocess t hat  hel d hi m i n I l l i noi s i n connect i on 

wi t h t he Wi sconsi n char ge of  r eckl ess endanger ment .   See St at e 

v.  Demar s,  119 Wi s.  2d 19,  25- 26,  349 N. W. 2d 708 ( Ct .  App.  

1984) .   As t he di ssent  of  Just i ce Annet t e Ki ngsl and Zi egl er  

cor r ect l y poi nt s out ,  Car t er  has t he bur den of  pr oof  i n t hi s 

r egar d. 10  See St at e v.  Vi l l al obos,  196 Wi s.  2d 141,  148,  537 

N. W. 2d 139 ( Ct .  App.  1995)  ( expl ai ni ng t hat  " [ t ] he l aw pl aces 

t he bur den f or  demonst r at i ng bot h cust ody and i t s ' connect i on 

wi t h t he cour se of  conduct  f or  whi ch sent ence was i mposed, '  

§ 973. 155( 1) ( a) ,  St at s. ,  on t he def endant .  .  .  . " ) .  

                                                 
10 Zi egl er ,  J. ,  di ssent i ng,  ¶244 ( c i t i ng St at e v.  

Vi l l al obos,  196 Wi s.  2d 141,  148,  537 N. W. 2d 139 ( Ct .  App.  
1995) ) .    
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¶97 Car t er ' s December  13,  2003 ar r est  was based on an 

I l l i noi s pr obat i on v i ol at i on war r ant  t hat  r esul t ed f r om a DUI  

convi ct i on.   That  I l l i noi s war r ant  was i ssued Sept ember  3,  2002.   

I t  appear s t hat  t he I l l i noi s aut hor i t i es wer e awar e of  a 

Wi sconsi n f el ony war r ant  because t hey t ook Car t er  bef or e a 

magi st r at e on December  15,  2003,  on whi ch dat e he r ef used t o 

wai ve f or mal  ext r adi t i on pr oceedi ngs. 11 

¶98 On December  15,  2003,  Car t er  al so was commi t t ed t o t he 

Cook Count y Depar t ment  of  Cor r ect i ons t o begi n hi s sent ence on 

t he I l l i noi s DUI  convi ct i on. 12  Car t er ' s ser vi ce of  hi s DUI  

sent ence pr ecl uded sent ence cr edi t  f r om December  15,  2003 

t hr ough December  21,  2003,  when t hat  sent ence concl uded.   See 

St at e v.  Beet s,  124 Wi s.  2d 372,  380,  369 N. W. 2d 382 ( 1985)  

( af f i r mi ng t hat  " an of f ender  was not  ent i t l ed t o sent ence cr edi t  

f or  t he t i me spent  i n cust ody awai t i ng sent ence on a r obber y 

char ge when he was si mul t aneousl y i n cust ody ser vi ng a 

mi sdemeanor  sent ence f or  f l eei ng t he scene of  a cr i me" ) .  

¶99 On December  16,  2003,  i n pr epar at i on f or  f or mal  

ext r adi t i on t o Wi sconsi n,  i t  appear s t hat  I l l i noi s i ssued a 

f ugi t i ve compl ai nt  and an I l l i noi s f ugi t i ve war r ant , 13 based on 

t he out st andi ng Wi sconsi n char ges.   See 725 I l l .  Comp.  St at .  

                                                 
11 See Dal l as Tyl er ,  Chi cago Pol i ce Depar t ment  Ext r adi t i on 

Uni t ,  t el et ype of  12/ 15/ 03.  

12 See Cook Count y,  I l l i noi s Cl er k  of  Ci r cui t  Cour t  Or der  of  
Sent ence and Commi t ment ,  Dec.  15,  2003.  

13 See Dal l as Tyl er ,  Chi cago Pol i ce Depar t ment  Ext r adi t i on 
Uni t ,  t el et ype of  12/ 15/ 03.  
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225/ 13. 14  The f unct i on of  t he f ugi t i ve war r ant  was t o ar r est  

Car t er  i n I l l i noi s i n or der  t o hol d hi m l awf ul l y i n cust ody i n 

I l l i noi s f or  ext r adi t i on t o Wi sconsi n.   See St at e ex r el .  Wel l s 

v.  Hanl ey,  250 Wi s.  374,  375,  27 N. W. 2d 373 ( 1947)  ( " The 

f unct i on of  t he f ugi t i ve war r ant  under  whi ch t he r el at or  i s 

det ai ned i s t o pr ovi de f or  hi s ar r est  and det ent i on pendi ng t he 

i nst i t ut i on and conduct  of  an ext r adi t i on pr oceedi ng. " ) ;  see 

al so I l l i noi s v.  Mar t i n,  567 N. E. 2d 1097,  1098- 99 ( I l l .  App.  Ct .  

1991) .  

¶100 I n St at e v.  Hughes,  68 Wi s.  2d 662,  229 N. W. 2d 655 

( 1975) ,  we exami ned t he pr ocedur e f or  i ssui ng a f ugi t i ve 

compl ai nt  and a f ugi t i ve war r ant  under  t he Uni f or m Cr i mi nal  

Ext r adi t i on Act  and t he ef f ect  of  i nst i t ut i ng t hat  l egal  

pr ocess.   I  r el at e such pr ocedur es her e because t hey ar e 

i l l ust r at i ve of  when a def endant ' s cust ody becomes cust ody i n 

connect i on wi t h t he Wi sconsi n cr i me f or  whi ch a concur r ent  

sent ence was i mposed.  

¶101 I n Hughes,  t he Bel oi t  Pol i ce Depar t ment  r ecei ved a 

t el et ype message f r om Bat esvi l l e,  Mi ssi ssi ppi ,  i nf or mi ng t hem of  

Mi ssi ssi ppi  war r ant s f or  t he ar r est  of  Hughes f or  assaul t i ng a 

pol i ce of f i cer .   I d.  at  664.   Pur suant  t o t hat  t el et ype,  Hughes 

was ar r est ed by t he Bel oi t  pol i ce.   I d.    

¶102 The Mi ssi ssi ppi  war r ant s and af f i davi t s i n suppor t  of  

t hose war r ant s ar r i ved i n Bel oi t  shor t l y t her eaf t er ,  wher eupon 

t hey wer e sent  t o t he di st r i ct  at t or ney' s of f i ce f or  t he 

                                                 
14 725 I l l .  Comp.  St at .  225/ 13 i s par t  of  I l l i noi s '  Uni f or m 

Cr i mi nal  Ext r adi t i on Act .   725 I l l .  Comp.  St at .  225/ 13 of  t he 
I l l i noi s Code par al l el s Wi s.  St at .  § 976. 03( 13) .   
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pr epar at i on of  a f ugi t i ve compl ai nt .   I d.  at  665.   An ar r est  of  

a per son want ed i n anot her  st at e may be made wi t h or  wi t hout  a 

war r ant ,  Wi s.  St at .  § 976. 03( 13) ,  ( 14) .   I d.  at  668- 69.   I n 

ei t her  case,  a f ugi t i ve compl ai nt  i s  r equi r ed t o be i ssued.   I d.  

at  669.   Ther eaf t er ,  a j udge must  sat i sf y hi msel f  t hat  t he 

per son upon whom t he f ugi t i ve compl ai nt  i s  ser ved i s t he per son 

char ged wi t h t he commi ssi on of  a cr i me i n t he demandi ng st at e 

and t hat  t he per son has f l ed t he demandi ng st at e.   I d.   I f  t he 

j udge i s so sat i sf i ed,  he t hen i ssues a " pr er equi s i t i on"  or  

" f ugi t i ve"  war r ant ,  f or  t he ar r est  and conf i nement  of  t he 

def endant ,  pendi ng t he i ssuance of  t he gover nor ' s r equi s i t i on 

war r ant .   I d. ;  Wi s.  St at .  § 976. 03( 15) .    

¶103 I t  i s  onl y af t er  t he f ugi t i ve compl ai nt  and t he 

pr er equi s i t i on or  f ugi t i ve war r ant  have been i ssued and ser ved 

upon t he def endant  t hat  t he def endant  i s hel d i n cust ody by t he 

asyl um st at e f or  t he char ges pendi ng i n t he demandi ng st at e.   

Hughes,  68 Wi s.  2d at  669.    

¶104 The i ssuance of  t he f ugi t i ve compl ai nt  and f ugi t i ve 

war r ant  by I l l i noi s hel d Car t er  f or  ext r adi t i on t o Wi sconsi n f or  

30 days. 15  725 I l l .  Comp.  St at .  225/ 15.   I l l i noi s not i f i ed 

Wi sconsi n of  t he l egal  pr ocess i t  had i n pl ace and r equest ed 

t hat  Gover nor  Doyl e s i gn and pr esent  an ext r adi t i on war r ant  t o 

I l l i noi s. 16  When t he Wi sconsi n ext r adi t i on war r ant  di d not  

                                                 
15 Thi s i ni t i al  per i od coul d be ext ended f or  an addi t i onal  

60 days.   725 I l l .  Comp.  St at .  225/ 17;  Wi s.  St at .  § 976. 03( 17) .    

16 See Dal l as Tyl er ,  Chi cago Pol i ce Depar t ment  Ext r adi t i on 
Uni t ,  t el et ype of  12/ 15/ 03.  
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ar r i ve i n 30 days,  I l l i noi s ext ended t he per i od of  det ent i on f or  

60 addi t i onal  days and i t  not i f i ed Wi sconsi n t hat  t he I l l i noi s 

det ent i on woul d end Mar ch 14,  2004,  i f  I l l i noi s had not  r ecei ved 

t he gover nor ' s ext r adi t i on war r ant  bef or e t hat  dat e. 17   

¶105 Gover nor  Doyl e s i gned t he ext r adi t i on war r ant  on 

Febr uar y 6,  2004,  and i t  was ser ved on Car t er  on Mar ch 11,  2004.    

¶106 Car t er  was convi ct ed of  t he I l l i noi s ar med r obber y 

char ge and he was sent enced f or  i t  on Oct ober  19,  2004.   The 

Wi sconsi n gover nor ' s war r ant  was vacat ed on Oct ober  20,  2004.   

At  t he commencement  of  Car t er ' s I l l i noi s sent ence f or  ar med 

r obber y,  he was no l onger  bei ng hel d i n I l l i noi s i n connect i on 

wi t h Wi sconsi n char ges on whi ch he was l at er  convi ct ed and f or  

whi ch he r ecei ved a concur r ent  sent ence.   See Beet s,  124 Wi s.  2d 

at  380.   Car t er  was l at er  r et ur ned t o Wi sconsi n pur suant  t o a 

det ai ner  agr eement  wi t h I l l i noi s. 18  No sent ence cr edi t  accr ues 

f or  t he t i me spent  on det ai ner .   St at e v.  Nybor g,  122 Wi s.  2d 

765,  768,  364 N. W. 2d 553 ( Ct .  App.  1985)  ( c i t i ng Demar s,  119 

Wi s.  2d at  26) .   Af t er  Car t er ' s Wi sconsi n convi ct i on,  he was 

r et ur ned t o I l l i noi s t o compl et e hi s I l l i noi s sent ence f or  ar med 

r obber y.  

I I I .  CONCLUSI ON 

¶107 I  concur  i n t hat  par t  of  t he maj or i t y opi ni on t hat  

concl udes t hat  Car t er  i s due 302 days of  sent ence cr edi t  f or  t he 

                                                 
17 See Dal l as Tyl er ,  Chi cago Pol i ce Depar t ment  Ext r adi t i on 

Uni t ,  t el et ype of  03/ 05/ 04.  

18 See Wi sconsi n Depar t ment  of  Heal t h & Soci al  Ser vi ces,  
Di v i s i on of  Cor r ect i ons,  Pr osecut or ' s Repor t  on Di sposi t i on of  
Char ges,  Sept .  8,  2005.  
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per i od bet ween t he dat e on whi ch he f i ni shed hi s I l l i noi s DUI  

sent ence,  December  21,  2003,  and t he commencement  of  hi s  

I l l i noi s ar med r obber y sent ence,  Oct ober  19,  2004.   However ,  

because no l egal  pr ocess caused Car t er ' s cust ody i n I l l i noi s t o 

be " i n connect i on wi t h"  t he Wi sconsi n cr i me unt i l :   ( 1)  I l l i noi s 

i ssued a f ugi t i ve war r ant  f or  Car t er ' s ar r est ,  based on t he 

I l l i noi s f ugi t i ve compl ai nt ,  and ( 2)  Car t er  had compl et ed hi s 

I l l i noi s DUI  sent ence,  I  di ssent  f r om t he maj or i t y opi ni on' s 

gr ant  of  sent ence cr edi t  pr i or  t o December  21,  2003.  
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¶108 DAVI D T.  PROSSER,  J.    (dissenting).  The f act s of t en 

det er mi ne t he l aw.   My f i r st  pur pose i n t hi s di ssent  i s t o set  

out  t he f act s as c l ear l y and compl et el y as an i nadequat e r ecor d 

per mi t s.   My second pur pose i s t o appl y t he l aw t o t hese f act s.  

I  

¶109 On December  13,  2003,  t he def endant ,  Pat r i ck C.  

Car t er ,  was ar r est ed i n Chi cago.   He was t aken i nt o cust ody on a 

pr obat i on v i ol at i on ar r est  war r ant  t hat  was i ssued by a Cook 

Count y j udge on Sept ember  3,  2002.   He al so was ar r est ed on a 

Jul y 23,  2003,  f el ony war r ant  i ssued i n Wi sconsi n.    

¶110 These gr ounds f or  ar r est  wi l l  be di scussed i n t ur n.  

¶111 Pat r i ck Car t er  was convi ct ed of  dr i v i ng under  t he 

i nf l uence ( DUI )  i n Cook Count y,  I l l i noi s,  on June 10,  2002.   He 

was r el eased af t er  bei ng pl aced under  18 mont hs of  super vi s i on.   

The cour t  enumer at ed sever al  condi t i ons of  r el ease.   Car t er  was 

or der ed t o r epor t  t o a soci al  ser vi ces agency and t o compl et e a 

" Compr ehensi ve Cor r ect i onal  I nt er vent i on Assessment  and f ul l y 

compl y wi t h t he Compr ehensi ve Cor r ect i onal  I nt er vent i on Pl an. "   

I n addi t i on,  Car t er  was t o ( a)  pay al l  f i nes,  cost s,  and 

assessment s or der ed by t he cour t  bef or e hi s super vi s i on expi r ed;  

( b)  not  v i ol at e any cr i mi nal  st at ut e of  any j ur i sdi ct i on;  and 

( c)  r ef r ai n f r om possessi ng any f i r ear m or  any ot her  danger ous 

weapon.  

¶112 On Sept ember  3,  2002,  a Cook Count y j udge si gned a 

war r ant  f or  Car t er ' s ar r est  because he had vi ol at ed hi s 

super vi s i on.   The war r ant  f i xed bai l  at  $5, 000.   Car t er  was 

pi cked up on t hi s war r ant  on December  13,  2003.   He was car r y i ng 



No.   2006AP1811- CR. dt p 

 

2 
 

a handgun.   Possessi on of  a f i r ear m vi ol at ed anot her  condi t i on 

of  Car t er ' s super vi s i on.  

¶113 The day bef or e Car t er ' s DUI  convi ct i on i n 2002,  he 

par t i c i pat ed i n t he ar med r obber y of  a l i quor  st or e on Devon 

Avenue i n Chi cago.   He and anot her  man ent er ed t he st or e and 

demanded money.   Car t er ' s par t ner  was car r y i ng a handgun and 

used i t  t o st r i ke t he mal e pr opr i et or  i n t he head.   Car t er  

hi msel f  chased t he f emal e pr opr i et or  t o t he back of  t he st or e,  

demanded money,  and st r uck her  i n t he f ace wi t h hi s f i s t .   The 

t wo men escaped wi t h money t aken f r om t he cash r egi st er .    

¶114 A Chi cago pol i ce r epor t  of  t he i nci dent  i ndi cat ed t hat  

t he mal e v i ct i m had seen t he t wo per pet r at or s i n t he st or e 

bef or e.   A l at er  pol i ce r epor t  i ndi cat ed t hat  Car t er  and Er i c T.  

Mi nor  wer e i dent i f i ed i n a phot o l i neup on June 16,  2002.   Mi nor  

was t he subj ect  of  Chi cago Pol i ce Depar t ment  I nvest i gat i ve Al er t  

#299908348 concer ni ng t he l i quor  st or e r obber y.   The r ecor d does 

not  show whet her  Car t er  was t he subj ect  of  a s i mi l ar  

I nvest i gat i ve Al er t ,  but  t hat  i s  l i kel y because Car t er  was a 

convi ct ed f el on who had been i dent i f i ed by t wo wi t nesses as t he 

ot her  man who r obbed t he st or e.   

¶115 An I nvest i gat i ve Al er t  i s  not  an ar r est  war r ant ,  but  

i t s  i ssuance means t hat  pol i ce have r easonabl e gr ounds t o st op a 

suspect  and det ai n hi m f or  a r easonabl e t i me t o quest i on hi m 

about  a cr i me.   I l l i noi s l aw pr ovi des t hat  a peace of f i cer  may 

ar r est  a per son when t he of f i cer  " has r easonabl e gr ounds t o 

bel i eve t hat  t he per son .  .  .  has commi t t ed an of f ense. "   725 

I LCS 5/ 107- 2( c) .   Chi cago pol i ce had r easonabl e gr ounds t o 
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ar r est  Car t er  f or  r obber y based on hi s i dent i f i cat i on by t wo 

peopl e i n a phot o l i neup seven days af t er  t he cr i me.   

¶116 On June 19,  2003,  Pat r i ck Car t er  was l i v i ng i n 

Wi sconsi n.   On t hat  eveni ng,  about  mi dni ght ,  af t er  a f r i end was 

beat en up,  Car t er  went  out  wi t h a bor r owed handgun and opened 

f i r e at  peopl e on t he por ch of  a house on Nor t h 1st  St r eet .   The 

house was l i nked t o peopl e who had assai l ed hi s f r i end.   One of  

Car t er ' s gunshot s hi t  Phi l l i p Jor dan,  Jr . ,  i n t he head.   Jor dan,  

21,  was t aken t o a hospi t al  and l at er  di ed.   

¶117 Af t er  t he shoot i ng,  Car t er  r et ur ned t o Chi cago.   

Ther e,  he was ar r est ed about  s i x mont hs l at er  on December  13.   

I n t he meant i me,  t he Mi l waukee Count y Di st r i ct  At t or ney' s Of f i ce 

had char ged Car t er  wi t h r eckl essl y endanger i ng saf et y,  f i r st  

degr ee,  cont r ar y t o Wi s.  St at .  § 941. 30( 1) .   The cr i mi nal  

compl ai nt  quot es Car t er  as t el l i ng a wi t ness t hat  he j ust  " ai r ed 

t hose [ _____ ______]  out , "  but  i t  f ai l s  t o ment i on t hat  Phi l l i p 

Jor dan di ed f r om t he shoot i ng.    

I I  

¶118 The day af t er  he was ar r est ed i n Chi cago,  Car t er  was 

t r ansf er r ed t o t he Cook Count y Jai l .   He appear ed i n cour t  on 

t he Wi sconsi n war r ant  on December  15.   The r ecor d does not  

i ndi cat e whet her  t he cour t  set  bai l  or  deni ed bai l .    

¶119 I n anot her  cour t  on December  15,  Car t er ' s super vi s i on 

on t he DUI  was r evoked and he was sent enced t o 30 days i n t he 

Cook Count y Depar t ment  of  Cor r ect i ons,  wi t h sent ence cr edi t  of  

t hr ee days.   Hi s  sent ence on t he DUI  was compl et ed on December  

21——much l ess t han 30 days.   Consequent l y,  Car t er  was i n cust ody 
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on t he DUI  f r om December  13 t o December  21,  2003,  a t ot al  of  

ni ne days.  

¶120 I n r esponse t o t hi s cour t ' s  or der  l ast  t er m r equest i ng 

addi t i onal  f act s,  Mi l waukee Count y Ci r cui t  Judge Pat r i c i a D.  

McMahon made sever al  f i ndi ngs based on document s pr ovi ded t o 

her .   These f i ndi ngs i ncl uded t he f ol l owi ng:  

 6.  On December  15,  2003,  def endant  appear ed i n 
Cook Count y Cour t  and r ef used t o wai ve ext r adi t i on.   
Def endant  coul d not  agr ee t o ext r adi t i on because he 
had a pendi ng l ocal  char ge and t hat  l ocal  char ge had 
t o be r esol ved bef or e he coul d be sent  back t o 
Wi sconsi n.  

 7.  On December  19,  2003,  def endant  was ar r est ed 
on a char ge of  ar med r obber y,  based on an i nci dent  
whi ch had occur r ed on June 9,  2002.  

 ¶121 Some of  t hese f i ndi ngs r equi r e comment .   Judge 

McMahon' s f i ndi ng t hat  Car t er  " r ef used t o wai ve ext r adi t i on"  i s 

not  based on any of f i c i al  cour t  document .   I t  i s  based on a 

December  15 t el et ype f r om t he Chi cago Pol i ce Depar t ment  

Ext r adi t i on Uni t  t o t he Mi l waukee Pol i ce Depar t ment  advi s i ng 

t hat  " Your  f ugi t i ve i n our  cust ody.  .  .  .   Appear ed our  ct  t hi s  

dat e & r ef used t o wai ve f or mal  ext r adi t i on. "   

 ¶122 Judge McMahon r el i ed on a Sept ember  24,  2004,  

t r anscr i pt  f r om an unr el at ed case,  St at e v.  Jef f r ey Townsend,  

#01- CF- 005345,  Ci r cui t  Cour t ,  Mi l waukee Count y,  t o expl ai n 

Car t er ' s r ef usal  t o wai ve ext r adi t i on.   I n t he Townsend 

t r anscr i pt ,  a Cook Count y Sher i f f ' s  Depar t ment  Ext r adi t i on Uni t  

of f i cer  was asked:  " So how i s  i t  you knew he was not  goi ng t o 

agr ee t o ext r adi t i on?"   Answer :  " Wel l ,  I  knew t hat  he coul dn' t  

agr ee t o t he ext r adi t i on par t  because he had a l ocal  char ge,  and 
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we had t o f i ni sh t hat  l ocal  char ge bef or e we send hi m back t o 

Wi sconsi n. "   ( Emphasi s added. )  

 ¶123 Thi s t est i mony i s t he sour ce of  Judge McMahon' s 

st at ement  t hat  " Def endant  coul d not  agr ee t o ext r adi t i on because 

he had a pendi ng l ocal  char ge and t hat  l ocal  char ge had t o be 

r esol ved bef or e he coul d be sent  back t o Wi sconsi n. "   The 

wor di ng of  t he t el et ype about  Car t er  i s qui t e s i mi l ar  t o t he 

t el et ype descr i bed i n t he Townsend case t est i mony:   

Thi s i s a t el et ype t hat  we send aut omat i cal l y t o t he 
j ur i sdi ct i on t hat  want s t he want ed subj ect  t hat  we 
have i n cust ody.   Thi s i s t el l i ng t he Mi l waukee Pol i ce 
Depar t ment  .  .  .  t hat  t he above subj ect ,  Jef f r ey 
Townsend,  i s i n our  cust ody,  i s f i ght i ng ext r adi t i on 
back t o your  st at e of  Wi sconsi n,  and we al so advi se 
hi s next  cour t  dat e.    

Gi ven t he expl anat i on of  t he Townsend t el et ype i n t hat  

t est i mony,  t her e i s no har d evi dence t hat  Car t er  act ual l y 

" r ef used"  ext r adi t i on.    

¶124 Judge McMahon' s st at ement  al so does not  speci f y what  

" l ocal  char ge"  t he cour t  i s  al l udi ng t o.   The char ge coul d be 

t he DUI  on whi ch Car t er  woul d be ser vi ng t i me af t er  r evocat i on.   

On t he ot her  hand,  t he char ge coul d be t he r obber y char ges t hat  

wer e i mmi nent .   I n ei t her  event ,  t he cour t ' s  f i ndi ng i s ver y 

i mpor t ant  t o t he r esol ut i on of  t hi s case.   I t  i s  not  r el evant  

whet her  Car t er  wai ved ext r adi t i on or  r ef used ext r adi t i on:  he was 

not  goi ng anywher e unt i l  I l l i noi s " f i ni sh[ ed]  t hat  l ocal  

char ge. "  

 ¶125 Accor di ng t o Chi cago pol i ce document s,  Pat r i ck Car t er  

was i dent i f i ed i n a phot o ar r ay on June 16,  2002,  as a 

par t i c i pant  i n t he June 9,  2002,  r obber y.   I t  i s  a l i t t l e har d 
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t o bel i eve t hat  Chi cago pol i ce knew about  Car t er ' s pr obat i on 

v i ol at i on ar r est  war r ant  and t he Wi sconsi n ar r est  war r ant  but  

wer e not  awar e t hat  Car t er  had been i dent i f i ed by t wo peopl e as 

a par t i c i pant  i n an ar med r obber y,  when t hey t ook hi m i nt o 

cust ody on December  13,  2003. 1   

¶126 The Townsend t r anscr i pt  expl ai ns t hat  aut hor i t i es 

check on l ocal  char ges bef or e t hey t ake a pr i soner  t o cour t  on 

an out - of - st at e war r ant ,  i nasmuch as l ocal  char ges wi l l  have 

pr i or i t y.   Thi s coul d expl ai n why sever al  days af t er  Car t er ' s 

ar r est ,  r obber y i nvest i gat or s ar r anged f or  a " Wr i t  and physi cal  

l i neup i ncl udi ng Car t er "  t o be hel d on December  19,  2003.   On 

t hat  day,  t hey pi cked Car t er  up at  9: 15 a. m.  at  t he j ai l  and 

t r anspor t ed hi m t o " Ar ea 3"  f or  t he l i neup.   They gave hi m 

Mi r anda war ni ngs at  9: 25 a. m.   Car t er  gave an or al  st at ement  and 

t hen a wr i t t en st at ement ,  and he was i dent i f i ed by bot h v i ct i ms 

as one of  t he June 9,  2002,  r obber s. 2  

                                                 
1 The r ecor d cont ai ns an I nvest i gat i on Repor t  f r om Mar y E.  

Tayl or ,  dat ed 6- 13- 06,  t o Assi st ant  St at e Publ i c Def ender  
Ri char d D.  Mar t i n.   The r epor t  r ecount s Tayl or ' s t el ephone 
conver sat i on,  6- 13- 06,  wi t h Wayne Layer ,  an i nvest i gat or  wi t h 
t he Cook Count y [ Sher i f f ' s ]  Depar t ment  Ext r adi t i on Uni t .   The 
r epor t  r eads i n par t :  " 12/ 14/ 03——Def endant  booked i n t he Cook 
Count y Jai l ;  Hol d pl aced on def endant  r e:  Robber y,  DUI ,  and 
Ext r adi t i on Cases. "   ( Emphasi s added. )   

2 I f  t he Chi cago Pol i ce Depar t ment  mai nt ai ned an 
I nvest i gat i ve Al er t  on Pat r i ck  Car t er  concer ni ng t he June 9,  
2002,  r obber y,  as t hey di d on Er i c Mi nor ,  Chi cago of f i cer s may 
have deci ded not  t o ar r est  hi m f or  t he r obber y on December  13 so 
t hat  t hey di d not  have t o br i ng hi m bef or e a j udge on t hat  
char ge.   Pol i ce had ot her  gr ounds on whi ch t o hol d hi m.   The 
del ay gave pol i ce t he oppor t uni t y t o quest i on Car t er ,  obt ai n 
i ncul pat or y st at ement s f r om hi m,  and ar r ange f or  a l i neup bef or e 
Car t er  was ent i t l ed t o counsel  on t he r obber y.  
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 ¶127 Judge McMahon f ound t hat  Car t er  was ar r est ed on 

December  19,  2003,  on a char ge of  ar med r obber y.   On t hat  dat e,  

Car t er  was st i l l  i n j ai l  ser vi ng hi s DUI  sent ence.    

 ¶128 The r ecor d does not  i ndi cat e when Car t er  made hi s 

i ni t i al  appear ance i n Cook Count y cour t  on t he r obber y char ges.   

The next  day,  December  20,  2003,  was a Sat ur day.   Car t er  may not  

have appear ed i n cour t  t hat  Sat ur day or  t he next  day,  but  a 

l engt hy del ay woul d have been i nappr opr i at e.   At  hi s i ni t i al  

appear ance,  Car t er  woul d have been ent i t l ed t o bai l .   Under  

I l l i noi s l aw,  a def endant  must  post  " a sum of  money equal  t o 10% 

of  t he bai l "  t o be el i gi bl e f or  r el ease.   725 I LCS 5/ 110- 7.   

 ¶129 Not wi t hst andi ng hi s t wo i ncul pat or y st at ement s t o 

pol i ce,  Car t er  f ought  t he r obber y char ges f or  many mont hs.   He 

r emai ned i n cust ody unt i l  Oct ober  19,  2004,  when he ent er ed a 

gui l t y pl ea and was sent enced on t wo r obber y count s concur r ent l y 

t o 14 year s i n pr i son.   Car t er  has not  est abl i shed t hat  bef or e 

t hi s sent enci ng he was hel d excl usi vel y or  even pr i mar i l y on t he 

char ge f r om Wi sconsi n.   

I I I  

¶130 The i ssue pr esent ed i n t hi s case i s how much sent ence 

cr edi t ,  i f  any,  Pat r i ck Car t er  i s ent i t l ed t o on hi s Wi sconsi n 

convi ct i on f or  r eckl ess endanger ment ,  f i r st  degr ee,  f or  t he t i me 

he spent  i n t he Cook Count y Jai l  or  ot her  I l l i noi s cust ody,  f r om 

December  13,  2003,  when he was ar r est ed,  t hr ough Oct ober  19,  

2004,  when he was convi ct ed and sent enced on t he l i quor  st or e 

r obber y.   Thi s  r equi r es t he cour t  t o i nt er pr et  Wi s.  St at .  

§ 973. 155,  whi ch r eads i n par t :  
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 Sent ence cr edi t .   ( 1) ( a)   A convi ct ed of f ender  
shal l  be gi ven cr edi t  t owar d t he ser vi ce of  hi s or  her  
sent ence f or  al l  days spent  i n cust ody i n connect i on 
wi t h t he cour se of  conduct  f or  whi ch sent ence was 
i mposed.   As used i n t hi s subsect i on,  " act ual  days 
spent  i n cust ody"  i ncl udes,  wi t hout  l i mi t at i on by 
enumer at i on,  conf i nement  r el at ed t o an of f ense f or  
whi ch t he of f ender  i s ul t i mat el y  sent enced,  or  f or  any 
ot her  sent ence ar i s i ng out  of  t he same cour se of  
conduct ,  whi ch occur s:  

 1.  Whi l e t he of f ender  i s awai t i ng t r i al ;  
 2.  Whi l e t he of f ender  i s bei ng t r i ed;  and 
 3.  Whi l e t he of f ender  i s awai t i ng i mposi t i on of  
sent ence af t er  t r i al .  

 ( b)  The cat egor i es i n par .  ( a)  .  .  .  i ncl ude 
cust ody of  t he convi ct ed of f ender  whi ch i s i n whol e or  
i n par t  t he r esul t  of  a pr obat i on,  ext ended 
super vi s i on or  par ol e hol d under  s.  302. 113( 8m) ,  
302. 114( 8m) ,  304. 06( 3) ,  or  973. 10( 2)  pl aced upon t he 
per son f or  t he same cour se of  conduct  as t hat  
r esul t i ng i n t he new convi ct i on.  

¶131 Wi sconsi n St at .  § 973. 155( 1)  shoul d be i nt er pr et ed t he 

same as ot her  st at ut es by l ooki ng f i r st  at  t he l anguage of  t he 

st at ut e.   " I f  t he meani ng of  t he st at ut e i s pl ai n,  we or di nar i l y  

st op t he i nqui r y . "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  

Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( c i t at i on omi t t ed) .  

¶132 The sent ence cr edi t  st at ut e car r i es a heavy bur den 

because i t  must  be appl i ed i n an " al most  endl ess var i et y"  of  

f act ual  c i r cumst ances.   St at e v.  El andi s Johnson,  2009 WI  57,  

¶23,  318 Wi s.  2d 21,  767 N. W. 2d 207.   As a r esul t ,  cour t s have 

of t en det er mi ned t hat  t he st at ut e i s ambi guous as t o speci f i c 

f act s,  see St at e v.  Mar cus Johnson,  2007 WI  107,  304 

Wi s.  2d 318,  735 N. W. 2d 505;  St at e v.  Fl oyd,  2000 WI  14,  232 

Wi s.  2d 767,  606 N. W. 2d 155;  St at e v.  Tuescher ,  226 Wi s.  2d 465,  
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595 N. W. 2d 443 ( Ct .  App.  1999) ;  St at e v.  Gavi gan,  122 

Wi s.  2d 389,  362 N. W. 2d 162 ( Ct .  App.  1984) ;  and t hey have 

l ooked beyond t he t ext  t o ext r i nsi c sour ces.   

¶133 Wi sconsi n St at .  § 973. 155 was par t  of  1977 Senat e Bi l l  

159,  whi ch became Chapt er  353,  Laws of  1977.   The l anguage i n 

§ 973. 155( 1) ( a)  has been t he same si nce i t  became l aw i n May 

1978.  

¶134 The l anguage i n § 973. 155( 1) ( a)  was der i ved f r om 18 

U. S. C.  § 3568 ( 1977) ,  whi ch r ead i n par t :  

 The sent ence of  i mpr i sonment  of  any per son 
convi ct ed of  an of f ense shal l  commence t o r un f r om t he 
dat e on whi ch such per son i s r ecei ved at  t he 
peni t ent i ar y,  r ef or mat or y,  or  j ai l  f or  ser vi ce of  such 
sent ence.   The At t or ney Gener al  shal l  gi ve any such 
per son cr edi t  t owar d ser vi ce of  hi s sent ence f or  any 
days spent  i n cust ody i n connect i on wi t h t he of f ense 
or  act s f or  whi ch sent ence was i mposed.   ( Emphasi s 
added. )  

¶135 One of  t he ear l y cases i nt er pr et i ng § 973. 155 was 

Gavi gan,  i n whi ch t he cour t  not ed:  

 Sect i on 973. 155,  St at s. ,  was cr eat ed by ch.  353,  
Laws of  1977.   Thi s sect i on est abl i shed an ent i t l ement  
t o sent ence cr edi t  t hat  was br oader  t han pr i or  case 
l aw and was i nt ended t o ext end cr edi t  f or  al l  days 
spent  i n cust ody i n connect i on wi t h t he cour se of  
conduct  f or  whi ch sent ence was i mposed.  .  .  .   Our  
supr eme cour t  r ecommended t o t he l egi s l at ur e t hat  a 
s i mpl er ,  mor e equi t abl e syst em be enact ed based on t he 
f eder al  syst em.   Wi t hi n a shor t  t i me,  sec.  973. 155 was 
enact ed and i t  i s  s i mi l ar  t o t he f eder al  st at ut e.  

Gavi gan,  122 Wi s.  2d at  392 ( f oot not es omi t t ed) .   St at e v.  

Boet t cher ,  144 Wi s.  2d 86,  91- 93,  423 N. W. 2d 533 ( 1988) ,  has a 

mor e ext ensi ve di scussi on of  t he hi st or y of  § 973. 155( 1)  and 18 

U. S. C.  § 3568.   Boet t cher  not ed t hat  t he st at e st at ut e had i t s 
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genesi s i n t he f eder al  st at ut e and empl oys cont r ol l i ng wor ds 

t hat  ar e i dent i cal  i n meani ng.   I d.  at  95.  

 ¶136 These cases est abl i sh t he l i nk bet ween § 973. 155 and 

18 U. S. C.  § 3568.   Bot h t he Gavi gan cour t  and t he Boet t cher  

cour t  ut i l i zed f eder al  cases i nt er pr et i ng t he f eder al  st at ut e as 

t hey made t hei r  own deci s i ons.   " Feder al  cour t  cases deal i ng 

wi t h s i mi l ar  f act s and const r ui ng a s i mi l ar  st at ut e have r eached 

t he same r esul t . "   Gavi gan,  122 Wi s.  2d at  394 ( f oot not e 

omi t t ed) .   The f eder al  st at ut e i s " per suasi ve aut hor i t y i n 

i nt er pr et i ng t he Wi sconsi n st at ut e. "   Boet t cher ,  144 Wi s.  2d at  

92.  

 ¶137 I n St at e v.  Beet s,  124 Wi s.  2d 372,  369 N. W. 2d 382 

( 1985) ,  t hi s cour t  al so c i t ed f eder al  cases " i nt er pr et i ng t he 

anal ogous f eder al  st at ut e,  18 U. S. C. ,  sec.  3568, "  f or  gui dance 

i n i nt er pr et i ng Wi sconsi n' s sent ence cr edi t  s t at ut e.   I d.  at  

380- 81.  

 ¶138 Al t hough 18 U. S. C.  § 3568 was r epeal ed and r ecr eat ed 

i n r evi sed f or m i n 1984, 3 f eder al  cases i nt er pr et i ng 18 U. S. C.  

                                                 
3 See 18 U. S. C.  § 3585,  whi ch r eads i n par t :  

( b)  Cr edi t  f or  pr i or  cust ody. ——A def endant  shal l  
be gi ven cr edi t  t owar d t he ser vi ce of  a t er m of  
i mpr i sonment  f or  any t i me he has spent  i n of f i c i al  
det ent i on pr i or  t o t he dat e t he sent ence commences—— 

( 1)  as a r esul t  of  t he of f ense f or  whi ch 
t he sent ence was i mposed;  or  

( 2)  as a r esul t  of  any ot her  char ge f or  
whi ch t he def endant  was ar r est ed af t er  t he 
commi ssi on of  t he of f ense f or  whi ch t he sent ence 
was i mposed;  
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§ 3568 ar e hi ghl y r el evant  because t he f or mer  st at ut e was not  

onl y " anal ogous"  but  al so t he acknowl edged sour ce of  Wi s.  St at .  

§ 973. 155( 1) ,  and t he Wi sconsi n st at ut or y pr ovi s i on at  i ssue has 

not  changed.  

 ¶139 When t hey i nt er pr et ed 18 U. S. C.  § 3568,  f eder al  cour t s 

consi st ent l y deni ed cr edi t  on f eder al  sent ences f or  t i me spent  

i n st at e cust ody,  wi t h one not abl e except i on.   I n Angl i n v.  

Johnst on,  504 F. 2d 1165 ( 7t h Ci r .  1974) ,  t he cour t  st at ed:  

The onl y s i t uat i on wher e cr edi t  has been gi ven 
f or  t he ser vi ng of  t i me f or  a di f f er ent  of f ense i s 
wher e a st at e pr i soner  has been deni ed r el ease on bai l  
sol el y because of  an out st andi ng f eder al  det ai ner  
l odged agai nst  hi m.   I n t hat  case cour t s have hel d 
t hat  he i s i n cust ody " i n connect i on wi t h"  t he f eder al  
of f ense and ent i t l ed t o cr edi t  agai nst  hi s f eder al  
sent ence f or  t i me spent  i n s t at e cust ody under  t hose 
ci r cumst ances.  

I d.  at  1169 ( emphasi s added)  ( ci t at i ons omi t t ed) .   Angl i n was 

t he est abl i shed l aw i n t he Sevent h Ci r cui t  at  t he t i me Wi sconsi n 

adopt ed Wi s.  St at .  § 973. 155( 1)  i n 1978.  

 ¶140 The i nt er pr et at i on of  18 U. S. C.  § 3568 was summed up 

sever al  year s l at er  i n Boni f ace v.  Car l son,  856 F. 2d 1434 ( 9t h 

Ci r .  1988) ,  wher e t he cour t  sai d:  

 A pr i soner  i n st at e cust ody who cannot  secur e hi s 
r el ease on bai l  because of  a f eder al  det ai ner  i s 
ent i t l ed t o cr edi t  agai nst  hi s  f eder al  sent ence f or  
t he t i me he woul d ot her wi se be out  f r ee on bai l .   See 
18 U. S. C. A.  § 3568 ( West  1985)  ( r epeal ed 1984,  
ef f ect i ve Nov.  1,  1986) .   To secur e t hi s  cr edi t ,  

                                                                                                                                                             
t hat  has not  been cr edi t ed agai nst  anot her  sent ence.   
( Emphasi s added. )  

The l ast  c l ause of  ( b)  put s i nt o st at ut or y l anguage t he 
l ongst andi ng di sappr oval  of  dual  cr edi t  i n f eder al  cour t s.  
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however ,  t he pr i soner  must  est abl i sh not  onl y  t hat  t he 
f eder al  det ai ner  was t he sol e r eason f or  t he deni al  of  
bai l ,  but  al so t hat  t he st at e di d not  cr edi t  hi s st at e 
sent ence f or  t hat  t i me.  

I d.  at  1436 ( c i t at i ons omi t t ed) . 4 
                                                 
4  See al so:  

1.  Shaw v.  Smi t h,  680 F. 2d 1104 ( 5t h Ci r .  1982) :  

I n sum,  t he At t or ney Gener al  i s  or di nar i l y  not  
r equi r ed t o gi ve cr edi t  t owar d a f eder al  sent ence f or  
t i me spent  by a pr i soner  ser vi ng a sent ence i mposed by 
anot her  j ur i sdi ct i on f or  an unr el at ed of f ense.  

 Case l aw has,  however ,  est abl i shed one gener al  
except i on t o t hi s basi c r ul e.   Ti me spent  i n st at e 
cust ody,  even i f  f or  an unr el at ed of f ense,  must  be 
cr edi t ed t owar d t i me ser ved on a f eder al  sent ence " i f  
t he cont i nued st at e conf i nement  was excl usi vel y t he 
pr oduct  of  such act i on by f eder al  l aw- enf or cement  
of f i c i al s as t o j ust i f y t r eat i ng t he st at e j ai l  as t he 
pr act i cal  equi val ent  of  a f eder al  one. "   Bal l ar d v.  
Bl ackwel l ,  449 F. 2d 868,  869 ( 5t h Ci r .  1971) .   " I f ,  
f or  exampl e,  a st at e def endant  i s deni ed bai l  sol el y 
because of  a f eder al  det ai ner  i ssued agai nst  hi m,  t he 
t i me spent  i n s t at e cust ody awai t i ng t r i al  must  be 
cr edi t ed t o hi s  f eder al  sent ence. "   Uni t ed St at es v.  
Shi l l i ngf or d,  586 F. 2d 372 ( 5t h Ci r .  1978) .  

I d.  at  1106 ( c i t at i ons omi t t ed) .  

  2.  Uni t ed St at es v.  Bl ankenshi p,  733 F. 2d 433 ( 6t h 
Ci r .  1984) :  

 However ,  t he evol ved l egal  pr ecedent  al so t eaches 
t hat  t he cr edi t  agai nst  t he f eder al  sent ence at t aches 
onl y when t he f eder al  det ai ner  i s t he excl usi ve r eason 
f or  t he pr i soner ' s f ai l ur e t o obt ai n hi s r el ease on 
bai l .  

 .  .  .   Si nce appel l ant ' s f ai l ur e t o obt ai n 
r el ease on bond was not  caused by t he f eder al  
det ai ner ,  he i s not  ent i t l ed t o a cr edi t  agai nst  hi s 
f eder al  sent ence.  

I d.  at  434 ( emphasi s added)  ( c i t at i ons omi t t ed) .  
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¶141 As not ed,  t he l egi s l at ur e adopt ed § 973. 155( 1)  i n t he 

1977 sessi on.   Ther eaf t er ,  t he Wi sconsi n Cr i mi nal  Jur y 

I nst r uct i ons Commi t t ee dr af t ed speci al  mat er i al s t o suggest  

st andar ds f or  t he pr oper  det er mi nat i on of  sent ence cr edi t  under  

t he new st at ut e.   Wi s.  JI ——Cr i mi nal ,  Par t  I I I ,  SM- 34A.   I n 1982 

t he Commi t t ee at t empt ed t o def i ne t he phr ase " i n cust ody. "   I t  

dr ew upon t he def i ni t i on of  " cust ody"  i n Wi s.  St at .  § 946. 42 

( 1981)  and t hen gave exampl es:  

 The f ol l owi ng si t uat i ons woul d be wi t hi n t hi s 
def i ni t i on of  cust ody:  

 1.  det ent i on i n t he count y j ai l  bef or e bai l  i s  
set  or  t her eaf t er ;  

 2.  det ent i on i n t he count y j ai l  dur i ng 
nonwor ki ng hour s as a condi t i on of  bai l  r el ease or  
pr obat i on;  

 3.  commi t ment  f or  t he det er mi nat i on of  
compet ency t o st and t r i al  under  § 971. 14( 2)  or  
commi t ment  as not  compet ent  t o st and t r i al  under  
§ 971. 14( 5) ;  

 4.  det ent i on i n j ai l  i n anot her  st at e when t hat  
det ent i on i s i n connect i on wi t h a cour se of  conduct  
f or  whi ch sent ence i s i mposed i n Wi sconsi n.  

Wi s.  JI ——Cr i mi nal  SM- 34A at  6 ( 1982)  ( emphasi s added) .     

¶142 The Commi t t ee' s out - of - st at e exampl e was ambi guous.   

Thr ee mont hs bef or e t he Commi t t ee i ssued speci al  mat er i al s on 

Wi s.  St at .  § 973. 155( 1) ,  At t or ney Gener al  Br onson C.  La Fol l et t e 

r el eased an opi ni on on sent ence cr edi t  f or  r evoked pr obat i oner s 

and par ol ees.   71 Wi s.  Op.  At t ' y  Gen.  102 ( 1982)  ( OAG 29- 82) .   

La Fol l et t e descr i bed a s i t uat i on " wher e a par ol ee i s pi cked up 

i n t he f or ei gn j ur i sdi ct i on on a par ol e v i ol at i on war r ant  i ssued 

i n Wi sconsi n but ,  pr i or  t o bei ng r et ur ned t o t hi s st at e,  i s  
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char ged i n t he f or ei gn j ur i sdi ct i on wi t h a new cr i mi nal  

v i ol at i on. "   I d.  at  105.  

The i nt er veni ng per i od bet ween ar r est  on a par ol e 
v i ol at i on war r ant  and t he i ssuance of  char ges by t he 
f or ei gn j ur i sdi ct i on woul d be t he r esul t  of  t he 
Wi sconsi n r evocat i on pr oceedi ng,  and t hus subj ect  t o 
t he cr edi t  pr ovi s i ons .  .  .  .   Si mi l ar l y,  t he per i od 
of  cust ody bet ween t he compl et i on of  t he par ol ee' s 
cust odi al  per i od i n t he f or ei gn j ur i sdi ct i on and t he 
t i me he i s pi cked up by Wi sconsi n aut hor i t i es t o be 
r et ur ned t o t hi s st at e woul d be cr edi t ed.  

I d.  at  105- 06.   The per i od af t er  t he " i ssuance of  char ges"  and 

" t he compl et i on of  t he par ol ee' s cust odi al  per i od i n t he f or ei gn 

j ur i sdi ct i on"  woul d not  l ead t o sent ence cr edi t .   La Fol l et t e' s  

opi ni on was consi st ent  wi t h f eder al  cour t  r ul i ngs.    

¶143 By 1986 t he commi t t ee had r econsi der ed t he wor di ng of  

i t s  out - of - st at e exampl e because i t  was t oo br oad.   I t  changed 

t he speci al  mat er i al s t o r ead:  

 4.  det ent i on i n j ai l  i n anot her  st at e when t hat  
det ent i on r esul t s excl usi vel y f r om a Wi sconsi n war r ant  
or  det ai ner .  

Wi s.  JI ——Cr i mi nal  SM- 34A at  7 ( 1986) .  

¶144 The 1986 speci al  mat er i al s t hen gave an addi t i onal  

exampl e:  

 Not  i ncl uded wi t hi n t he def i ni t i on of  " cust ody"  
f or  sent ence cr edi t  pur poses ar e t he f ol l owi ng 
si t uat i ons:  

 .  .  .  .   

 4.  det ent i on i n anot her  st at e based on an 
of f ense commi t t ed i n t hat  st at e,  even i f  a Wi sconsi n 
war r ant  or  det ai ner  has al so been f i l ed.  

I d.  at  8.  
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¶145 These t wo exampl es wer e i n compl et e conf or mi t y wi t h 

t he f eder al  i nt er pr et at i on of  18 U. S. C.  § 3568 and t he At t or ney 

Gener al ' s  opi ni on.   The Commi t t ee expl ai ned i t s exampl es as 

f ol l ows:  

 4.  Cr edi t  shoul d be gr ant ed when,  f or  exampl e,  
a Wi sconsi n par ol ee i s ar r est ed i n I l l i noi s sol el y 
because of  a Wi sconsi n war r ant .   Cr edi t  shoul d not  be 
gr ant ed when a Wi sconsi n par ol ee,  al r eady i n cust ody 
on I l l i noi s char ges,  has a Wi sconsi n hol d or  war r ant  
f i l ed agai nst  hi m.   Thi s i s consi st ent  wi t h t he 
concl usi on t hat  f i l i ng a det ai ner  agai nst  one al r eady 
i n cust ody i n Wi sconsi n does not  r esul t  i n " cust ody"  
under  § 973. 155 on t he char ge whi ch i s t he subj ect  of  
t he det ai ner .  

Comment  t o Wi s.  JI ——Cr i mi nal  SM- 34A at  23 ( 1986) .   The Commi t t ee 

c i t ed t wo Wi sconsi n cases:  St at e v.  Demar s,  119 Wi s.  2d 19,  348 

N. W. 2d 708 ( Ct .  App.  1984) ,  and St at e v .  Nybor g,  122 

Wi s.  2d 765,  364 N. W. 2d 553 ( Ct .  App.  1985) .  

 ¶146 The 1988 ver si on of  t he speci al  mat er i al s cont ai ned 

t he exact  same exampl es and expl anat i on.   The 1991 ver si on i s 

t he same except  t hat  t he commi t t ee added St at e v.  Rohl ,  160 

Wi s.  2d 325,  466 N. W. 2d 208 ( Ct .  App.  1991) ,  as addi t i onal  

suppor t  f or  i t s  exampl es.  

 ¶147 The 1995 ver si on of  t he speci al  mat er i al s i ncl udes t he 

same exampl es and expl anat i on as t he 1991 ver si on,  and t he 1995 

ver si on i s t he l at est  t o be i ssued on t hi s poi nt .   I n shor t ,  

det ent i on i n anot her  st at e based on an of f ense commi t t ed i n t hat  

st at e,  even i f  a Wi sconsi n war r ant  or  det ai ner  has al so been 

f i l ed,  has been excl uded f r om t he i nt er pr et at i on of  " cust ody"  
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f or  sent ence cr edi t  pur poses si nce t he ear l y 1980s. 5  Rohl ' s 

f act s v i ndi cat ed t he commi t t ee' s second sent ence.  

I V 

¶148 I n an opi ni on f i l ed November  1,  2007,  t he cour t  of  

appeal s r epudi at ed t he exampl es set  out  i n t he speci al  

mat er i al s.   St at e v.  Car t er ,  2007 WI  App 255,  306 Wi s.  2d 450,  

743 N. W. 2d 700.   The cour t  r ej ect ed " t he St at e' s  ar gument  t hat ,  

because [ Car t er ]  was not  excl usi vel y i n cust ody on t he Wi sconsi n 

char ge,  he was not  ent i t l ed t o sent ence cr edi t  f or  t he t i me he 

was i n cust ody i n I l l i noi s. "   I d. ,  ¶2.   The cour t  added:  

                                                 
5 The sent ence cr edi t  r ul e expl ai ned i n t he speci al  

mat er i al s i s not  onl y t he f eder al  r ul e but  al so t he r ul e i n most  
st at es.   " [ T] he over whel mi ng maj or i t y of  st at es al l ow f or  t he 
gr ant i ng of  cr edi t  f or  t i me ser ved i n pr esent ence conf i nement  
whi l e awai t i ng ext r adi t i on when t he sol e r eason f or  t he f or ei gn 
i ncar cer at i on i s t he of f ense f or  whi ch t he def endant  i s 
ul t i mat el y convi ct ed and sent enced. "   Ni et o v.  St at e,  70 P. 3d 
747,  748 ( Nev.  2003)  ( emphasi s added) ;  see al so Kr onz v.  St at e,  
462 So.  2d 450 ( Fl a.  1985)  ( al l owi ng t r i al  cour t s di scr et i on t o 
gr ant  cr edi t  " when t he def endant  was i ncar cer at ed i n anot her  
st at e sol el y because of  t he Fl or i da of f ense f or  whi ch he or  she 
i s bei ng sent enced" ) ;  Jenni ngs v .  Hunt ,  272 So.  2d 333,  334 ( La.  
1973)  ( aut hor i z i ng sent ence cr edi t  " wher e t he out - of - st at e 
det ent i on r esul t s sol el y f r om t he sent enci ng st at e' s det ai ner  on 
a f ugi t i ve compl ai nt " ) ;  St at e v.  Br own,  348 N. W. 2d 743,  748 
( Mi nn.  1984)  ( appl y i ng cr edi t  " t o t i me spent  i n j ai l  i n anot her  
st at e sol el y i n connect i on wi t h t he of f ense of  sent enci ng whi l e 
awai t i ng ext r adi t i on" ) ;  St at e v.  Dur an,  960 A. 2d 697,  707 ( N. H.  
2008)  ( gr ant i ng cr edi t  wher e " sol e r eason"  f or  conf i nement  was 
i n- st at e war r ant ) ;  Commonweal t h v.  Bor t ner ,  326 A. 2d 622,  623 
( Pa.  Super .  Ct .  1974)  ( hol di ng t hat  t he def endant  shoul d be 
gi ven cr edi t  " i f  he was det ai ned i n Ohi o sol el y by r eason of  t he 
Pennsyl vani a char ge and not  by r eason of  t he separ at e Ohi o 
char ges" ) ;  St at e v.  Coe,  554 A. 2d 656,  659 ( Vt .  1988)  ( r el y i ng 
on st at e and f eder al  pr ecedent  t o concl ude t hat  a def endant  
" bear s t he bur den of  est abl i shi ng t hat  t he char ge on whi ch 
sent ence i s i mposed was t he sol e basi s of  t he cust ody at  
i ssue" ) .  
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 We concl ude t hat  Car t er  i s ent i t l ed t o sent ence 
cr edi t  f or  t he days f r om December  14,  2003,  when he 
was t aken i nt o cust ody i n I l l i noi s based on t he char ge 
i n t hi s case,  unt i l  November  2,  2004,  when he was 
sent enced on t he I l l i noi s char ge.  

I d. ,  ¶31.   Accor di ng t o t he cour t  of  appeal s,  Car t er  was 

ent i t l ed t o 324 days of  sent ence cr edi t .  I d.  

¶149 I n r et r ospect ,  t he cour t  of  appeal s was pr esent ed wi t h 

i ncor r ect  f act s.   I t  al so mi sconst r ued t he l aw.   Some of  t he 

f act ual  er r or s ar e r eveal ed i n t he maj or i t y ' s opi ni on.   The 

l egal  def i c i enci es ar e l ar gel y adopt ed i n t he maj or i t y opi ni on.   

Thus,  al t hough t he cor r ect  r ul e t o deci de t hi s case i s st at ed i n 

t he speci al  mat er i al s,  t he maj or i t y opi ni on,  whi ch changes t he 

r ul e,  r equi r es a compr ehensi ve r esponse.  

V 

 ¶150 Det er mi ni ng sent ence cr edi t  i s  one of  t he most  common 

dut i es of  a c i r cui t  cour t .   Thi s  dut y r equi r es t he c i r cui t  cour t  

t o answer  t wo quest i ons.   Fi r st ,  was t he def endant  " i n cust ody"  

wi t hi n t he meani ng of  Wi s.  St at .  § 973. 155( 1) ?  Second,  was al l  

or  par t  of  t he " cust ody"  f or  whi ch sent ence cr edi t  i s  sought  " i n 

connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence was 

i mposed" ?  El andi s Johnson,  318 Wi s.  2d 21,  ¶27 ( c i t at i ons 

omi t t ed) .  

¶151 Somet i mes t he amount  of  sent ence cr edi t  t ur ns on t he 

i nt er pr et at i on of  t he wor ds " i n cust ody. "   Ot her  t i mes i t  t ur ns 

on t he i nt er pr et at i on of  t he " i n connect i on wi t h"  c l ause.   On 

occasi on,  t he cour t ' s  det er mi nat i on r equi r es i nt er pr et at i on of  

bot h f act or s.  
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A.  " I n Cust ody"  

¶152 Al most  f r om t he begi nni ng,  Wi sconsi n cour t s have 

wr est l ed wi t h t he meani ng of  " i n cust ody. "   I n a l ay sense,  a 

per son who i s conf i ned t o a count y j ai l  i n Wi sconsi n or  anot her  

st at e i s i n cust ody.   But  conf i nement  may not  equal  " cust ody"  or  

qual i f y t he per son f or  sent ence cr edi t  under  t he st at ut e.  

¶153 The speci al  mat er i al s expl ai n t hat  " i n cust ody"  i s not  

def i ned f or  pur poses of  § 973. 155.   The mat er i al s suggest  t hat  

" t he def i ni t i on of  ' cust ody'  used f or  pur poses of  t he cr i mi nal  

escape st at ut e,  § 946. 42,  may be appl i cabl e t o t he sent ence 

cr edi t  i ssue:  I f  any par t  of  t he of f ender ' s st at us woul d be 

consi der ed ' cust ody'  f or  pur poses of  t he escape st at ut e,  cr edi t  

i s  due. "   Wi s.  JI ——Cr i mi nal ,  Par t  I I I ,  SM- 34A,  at  5.   Thi s  

cour t ,  i n St at e v.  Gi l ber t ,  115 Wi s.  2d 371,  379,  340 N. W. 2d 511 

( 1983) ,  used t hi s st andar d and appl auded t he commi t t ee' s wor k.  

¶154 One i mpl i cat i on of  t he commi t t ee' s anal ysi s i s pl ai n:  

A per son conf i ned t o an I l l i noi s  j ai l  i s  not  " i n cust ody"  wi t hi n 

t he meani ng of  § 946. 42 because Wi sconsi n may not  pr osecut e an 

escape f r om an I l l i noi s j ai l  or  any ot her  out - of - st at e 

i nst i t ut i on.  

¶155 I n St at e v.  Demar s,  119 Wi s.  2d 19,  349 N. W. 2d 708 

( Ct .  App.  1984) ,  t he cour t  of  appeal s empl oyed a di f f er ent  

expl anat i on of  cust ody i n a case i nvol v i ng a " det ai ner . "   The 

det ai ner  was i ssued by Wi nnebago Count y agai nst  a per son bei ng 

hel d i n Fond du Lac Count y.   Demar s was j ai l ed on Febr uar y 9,  

1983,  i n Fond du Lac Count y sol el y on Fond du Lac Count y cr i mes.   

I d.  at  21.   On t he same dat e,  a pr obat i on hol d was pl aced 
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agai nst  hi m f or  abscondi ng f r om pr obat i on.   I d.   A pr el i mi nar y 

r evocat i on hear i ng was hel d on Mar ch 10.   I d.   The f ol l owi ng 

day,  a f act - f i nder  f ound pr obabl e cause f or  r evocat i on and 

or der ed t hat  Demar s be hel d i n cust ody pendi ng a f i nal  hear i ng 

on pr obat i on r evocat i on.   I d.   Al l  t hi s happened i n Fond du Lac 

Count y.  

¶156 I n t he meant i me,  on Febr uar y 22,  1983,  t he Wi nnebago 

Count y Di st r i ct  At t or ney f i l ed unr el at ed cr i mi nal  char ges 

agai nst  Demar s f or  Wi nnebago Count y cr i mes.   I d.   On Febr uar y 

25,  t he Wi nnebago Count y Sher i f f ' s  Depar t ment  f i l ed a " det ai ner "  

wi t h Fond du Lac Count y,  r equest i ng t hat  Fond du Lac Count y 

det ai n Demar s i f  he shoul d post  bond and i f  hi s pr obat i on hol d 

shoul d be l i f t ed.   I d.   Wi nnebago Count y subsequent l y made 

ar r angement s t o br i ng Demar s t o Wi nnebago Count y,  and Demar s 

made hi s i ni t i al  appear ance t her e on May 2,  1983.   I d.   The 

Wi nnebago Count y cour t  i mposed $400 i n cash bai l ,  set  a 

pr el i mi nar y exami nat i on f or  May 18,  and per mi t t ed Demar s t o be 

r et ur ned at  once t o Fond du Lac Count y.   I d.  at  21- 22.   When he 

was br ought  t o Wi nnebago Count y a second t i me on May 18,  Demar s 

pl ed gui l t y and was sent enced t o 33 mont hs i n pr i son.  

¶157 The i ssue on appeal  was whet her  Demar s was ent i t l ed t o 

sent ence cr edi t  on t he Wi nnebago Count y cr i mes f or  t he per i od 

f r om Febr uar y 25,  when t he Wi nnebago Count y det ai ner  was f i l ed,  

unt i l  May 18,  t he day Demar s was sent enced——a t ot al  of  83 days.   

I d.  at  22.   The cour t  of  appeal s sai d no,  but  i t  di d awar d 

Demar s cr edi t  f or  17 days——May 2 t hr ough May 18——on hi s 

Wi nnebago Count y sent ence.   I d.  at  20- 21.  
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¶158 Publ i c Def ender  Gl enn Cushi ng ar gued on appeal  t hat  

t he i ssue was " whet her  t he def endant ' s cust ody i n t he Fond du 

Lac Count y j ai l  was ' i n connect i on wi t h t he cour se of  conduct  

f or  whi ch sent ence was i mposed'  i n Wi nnebago Count y. "   He 

cont ended t hat  Demar s'  st at us changed when Wi nnebago Count y 

f i l ed t he det ai ner ,  i nasmuch as Demar s was no l onger  i n cust ody 

i n Fond du Lac sol el y on Fond du Lac Count y char ges,  as 

Wi nnebago Count y had l odged a f or mal  " hol d"  r equest  t hat  woul d 

t ake ef f ect  i f  Demar s post ed bond and i f  hi s pr obat i on hol d was 

l i f t ed.  

¶159 The cour t  of  appeal s di d not  r el y on t he escape 

st at ut e t o deci de t he case.   I t  used Bl ack' s Law Di ct i onar y,  

whi ch def i ned " cust ody, "  i n par t ,  as " t he det ai ner  of  a man' s 

per son by v i r t ue of  l awf ul  pr ocess or  aut hor i t y. "   Demar s,  119 

Wi s.  2d at  23 ( quot i ng Bl ack' s  Law Di ct i onar y 347 ( 5t h ed.  

1979) ) .   The cour t  sai d:  

 A c l ose anal ysi s of  al l  t he cases ci t ed by Demar s 
shows t he pr esence of  a l egal  event ,  pr ocess or  
aut hor i t y whi ch occasi oned,  at  l east  i n par t ,  t he 
cust ody of  t he def endant  r el at i ve t o t he char ge f or  
whi ch he was ul t i mat el y sent enced.   We concl ude t hat  
" cust ody"  as used i n sec.  973. 155,  St at s. ,  must  
necessar i l y  r esul t  f r om t he occur r ence of  a l egal  
event ,  pr ocess,  or  aut hor i t y whi ch occasi ons,  or  i s  
r el at ed t o,  conf i nement  on t he char ge f or  whi ch t he 
def endant  i s ul t i mat el y sent enced.  

Demar s,  119 Wi s.  2d at  25- 26.  

¶160 The cour t  expl ai ned:  

Exampl es of  l awf ul  pr ocess or  aut hor i t y r esul t i ng i n 
cust ody i n a cr i mi nal  case i ncl ude ar r est  wi t h or  
wi t hout  a war r ant ,  ar r est  upon a capi as or  bench 
war r ant ,  unsat i sf i ed bai l  r equi r ement s r esul t i ng i n 
conf i nement ,  sent ence t o conf i nement ,  t empor ar y 
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det ent i on pur suant  t o sec.  968. 24,  St at s. ,  pr obat i on 
or  par ol e hol ds,  and per i ods of  conf i nement  i mposed as 
a condi t i on of  pr obat i on.  

I d.  at  23.  

¶161 A " det ai ner , "  t he cour t  sai d,  di d not  meet  t hi s 

st andar d.   " The t er m ' det ai ner '  car r i es no cust odi al  mandat e i n 

our  j ur i spr udence. "   I d.  at  24.   Consequent l y,  t he cour t  hel d,  

Demar s was not  i n cust ody,  wi t hi n t he meani ng of  t he st at ut e,  

unt i l  he was br ought  t o Wi nnebago Count y and t he cour t  set  bai l .   

Thi s const i t ut ed t he " l egal  event "  t hat  changed hi s st at us i n 

Fond du Lac Count y.   I d.  at  26.  

¶162 The Demar s anal ysi s i s ver y usef ul  i n est abl i shi ng a 

second pr er equi s i t e of  " cust ody. "   Car t er ' s ar r est  i n Chi cago on 

a Wi sconsi n f el ony war r ant  was cl ear l y t he occur r ence of  a l egal  

event ,  but  i t  di d not  make Car t er  subj ect  t o pr osecut i on under  

§ 946. 42 or  any ot her  Wi sconsi n st at ut e f or  an escape f r om t he 

Cook Count y Jai l .   Demar s t eaches t hat  " cust ody"  may depend on 

t he exi st ence of  t wo el ement s:  ( 1)  a l egal  event ,  pr ocess,  or  

aut hor i t y t hat  occasi ons,  at  l east  i n par t ;  ( 2)  a st at us t hat  

subj ect s a per son t o an escape char ge under  a Wi sconsi n st at ut e 

f or  l eavi ng t hat  st at us.  

¶163 That  " cust ody"  r equi r es bot h el ement s was made cl ear  

i n St at e v.  Magnuson,  2000 WI  19,  233 Wi s.  2d 40,  606 

N. W. 2d 536.   Magnuson was subj ect  t o ei ght  cr i mi nal  char ges.   He 

was unabl e t o post  bond.   I d. ,  ¶2.   The cour t  modi f i ed hi s bai l  

t o a $10, 000 si gnat ur e bond on each count ,  pl us mul t i pl e ot her  

condi t i ons of  r el ease,  i ncl udi ng a ni ght l y cur f ew t hat  conf i ned 

hi m t o t he r esi dence of  hi s past or  bet ween speci f i ed hour s.   

I d. ,  ¶4.   " Thi s home det ent i on as a condi t i on of  bond was not  
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pur suant  t o an or der  f r om t he sher i f f  or  t he Depar t ment  of  

Cor r ect i ons under  Wi s.  St at .  § 302. 425 ( 1997- 98) . "   I d. ,  ¶5.   

The def endant  was r equi r ed t o wear  an el ect r oni c br acel et  t o 

ensur e hi s pr esence i n t he past or ' s home dur i ng cur f ew hour s.   

I d. ,  ¶6.  

¶164 Af t er  pl eadi ng no cont est  t o t hr ee count s,  t he 

def endant  sought  sent ence cr edi t  f or  t he s i x mont hs he r esi ded 

wi t h hi s past or  as a condi t i on of  hi s bond.   I d. ,  ¶8.   Thi s 

cour t  uphel d t he c i r cui t  cour t ' s  deni al  of  sent ence cr edi t .   The 

cour t  made t he f ol l owi ng st at ement s:  

[ N] umer ous cases have i nt er pr et ed t he sent ence cr edi t  
st at ut e and concl uded t hat  t he pl ai n meani ng of  
cust ody under  t he st at ut e cor r esponds t o t he 
def i ni t i on of  cust ody cont ai ned i n t he escape st at ut e,  
Wi s.  St at .  § 946. 42.  

 .  .  .  .   

[ W] e det er mi ne t hat  f or  sent ence cr edi t  pur poses an 
of f ender ' s st at us const i t ut es cust ody whenever  t he 
of f ender  i s subj ect  t o an escape char ge f or  l eavi ng 
t hat  st at us.  

 I n est abl i shi ng t hi s def i ni t i on,  we modi f y t he 
appr oach set  f or t h i n Gi l ber t  i n t hat  we do not  l i mi t  
t he i nqui r y t o t he def i ni t i on of  cust ody cont ai ned 
onl y i n Wi s.  St at .  § 946. 42( 1) ( a) .   I nst ead,  we 
acknowl edge t he i mpor t ance of  r eadi ng st at ut es i n par i  
mat er i a .  .  .  and i ncl ude f or  r ef er ence ot her  
st at ut or y pr ovi s i ons i n whi ch t he l egi s l at ur e has 
cl assi f i ed cer t ai n s i t uat i ons as r est r i ct i ve and 
cust odi al  by at t achi ng escape char ges f or  an 
unaut hor i zed depar t ur e f r om t hose si t uat i ons.  

 .  .  .  .   

I n sum,  we det er mi ne t hat  f or  pur poses of  sent ence 
cr edi t  an of f ender ' s st at us const i t ut es cust ody 
whenever  t he of f ender  i s subj ect  t o an escape char ge 
f or  l eavi ng t hat  st at us.  
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I d. ,  ¶¶13,  25,  26,  31 ( emphasi s added) .  

 ¶165 I t  must  be not ed t hat  t he def endant  i n Magnuson was 

subj ect ed t o mul t i pl e cour t - or der ed condi t i ons of  r el ease 

occasi oni ng hi s st at us,  so t hat  he met  t he st andar d set  out  i n 

t he Demar s case.   He di d not  get  sent ence cr edi t ,  however ,  

because he was not  subj ect  t o an escape char ge under  any 

pr ovi s i on of  Wi sconsi n l aw.  

¶166 Pat r i ck Car t er  was not  " i n cust ody"  wi t hi n t he meani ng 

of  § 973. 155 when he was conf i ned i n t he Cook Count y Jai l  

because he was not  subj ect  t o an escape char ge under  any 

pr ovi s i on of  Wi sconsi n l aw. 6  Hol di ng t hat  Car t er ' s Chi cago 

conf i nement  f i t s  wi t hi n t he t er ms of  § 973. 155( 1)  woul d r ewr i t e 

mor e t han t hr ee decades of  i nt er pr et at i on and el i mi nat e any 

j ur i sdi ct i onal  or  geogr aphi c l i mi t at i on t o st at ut or y " cust ody. "  

¶167 Thi s anal ysi s i mmedi at el y r ai ses t he quest i on whet her  

a per son hel d i n I l l i noi s sol el y  on a Wi sconsi n war r ant  woul d be 

ent i t l ed t o sent ence cr edi t  on a Wi sconsi n sent ence r el at ed t o 

t he war r ant .   The answer  i s yes.   The r eason sent ence cr edi t  

woul d be r equi r ed i s expl ai ned i n Bal l ar d v.  Bl ackwel l ,  449 F. 2d 

868,  869 ( 5t h Ci r .  1971) :  

 I n i nt er pr et i ng § 3568 we ar e def i ni t el y 
commi t t ed t o t he posi t i on t hat  t i me spent  i n St at e 
cust ody must  be cr edi t ed t owar d t i me ser ved on a 
Feder al  sent ence i f  t he cont i nued St at e conf i nement  
was excl usi vel y t he pr oduct  of  such act i on by Feder al  
l aw- enf or cement  of f i c i al s as t o j ust i f y t r eat i ng t he 
St at e j ai l  as t he pr act i cal  equi val ent  of  a Feder al  
one.   Davi s v.  At t or ney Gener al ,  [ 425 F. 2d 238 ( 5t h 
Ci r .  1970) ] ;  Uni t ed St at es v.  Mor gan,  [ 425 F. 2d 1388 
( 5t h Ci r .  1970) ] .   I f  t he Feder al  det ai ner  al one 

                                                 
6 Cf .  Her man v.  Br ewer ,  193 N. W. 2d 540 ( I owa 1972) .  
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pr event ed Bal l ar d' s r el ease f r om St at e conf i nement ,  
cr edi t  must  be gi ven.   Or ,  t o st at e i t  af f i r mat i vel y,  
i f  absent  t he Feder al  det ai ner  and under  avai l abl e 
st at e pr ocedur es Bal l ar d coul d have been r el eased f r om 
t he cont empor ar y St at e conf i nement ,  cr edi t  must  be 
gi ven.  

I d.  ( c i t at i on omi t t ed) .  

¶168 Cr edi t  must  be gi ven i n t hi s hypot het i cal  c i r cumst ance 

f or  a const i t ut i onal  r eason,  not  a st at ut or y r eason.   See Kl i mas 

v.  St at e,  75 Wi s.  2d 244,  249 N. W. 2d 285 ( 1977) ;  St at e ex r el .  

Sol i e v.  Schmi dt ,  73 Wi s.  2d 76,  242 N. W. 2d 244 ( 1976) ;  Kubar t  

v.  St at e,  70 Wi s.  2d 94,  233 N. W. 2d 404 ( 1975) .   The l aw must  

" ensur e t hat  a per son not  ser ve mor e t i me t han he i s sent enced. "   

Fl oyd,  232 Wi s.  2d 767,  ¶23 ( c i t at i on omi t t ed) .   Car t er  cannot  

r el y on a const i t ut i onal  ar gument  because he was l egi t i mat el y 

conf i ned i n I l l i noi s f or  I l l i noi s of f enses t hat  wer e unr el at ed 

t o hi s of f ense i n Wi sconsi n.   He i s seeki ng dual  cr edi t .  

B.  " I n Connect i on Wi t h"  

 ¶169 Det er mi ni ng t hat  a def endant  was " i n cust ody"  wi t hi n 

t he meani ng of  Wi s.  St at .  § 973. 155( 1)  does not  set t l e t he i ssue 

of  sent ence cr edi t .   The cour t  al so must  det er mi ne whet her  al l  

or  par t  of  t he cust ody f or  whi ch sent ence cr edi t  i s  sought  was 

" i n connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence was 

i mposed. "  

 ¶170 Ther e ar e numer ous cases i n whi ch a def endant ' s 

r equest  f or  sent ence cr edi t  was deni ed on gr ounds t hat  hi s 

cust ody was not  " i n connect i on wi t h t he cour se of  conduct  f or  

whi ch sent ence was i mposed. "   See,  e. g. ,  El andi s Johnson,  318 

Wi s.  2d 21;  Mar cus Johnson,  304 Wi s.  2d 318;  Fl oyd,  232 

Wi s.  2d 767;  Beet s,  124 Wi s.  2d 372;  Tuescher ,  226 Wi s.  2d 465;  
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St at e v.  Bei er sdor f ,  208 Wi s.  2d 492,  561 N. W. 2d 749 ( Ct .  App.  

1997) ;  St at e v.  Mor r i ck,  147 Wi s.  2d 185,  432 N. W. 2d 654 ( Ct .  

App.  1988) .  

 ¶171 The El andi s Johnson case est abl i shes t hat :  

Wi s.  St at .  § 973. 155 i mposes no r equi r ement  t hat  
cr edi t  appl i ed t owar d one sent ence al so be appl i ed 
t owar d a second sent ence i f  t he basi s f or  appl y i ng t he 
same cr edi t  t o bot h sent ences i s mer el y t hat  t he 
sent ences ar e concur r ent  and ar e i mposed at  t he same 
t i me.   The f act  t hat  sent ences ar e concur r ent  and ar e 
i mposed at  t he same t i me does not  al t er  t he st at ut or y 
mandat e t hat  cr edi t  t owar d ser vi ce of  a sent ence be 
based on cust ody t hat  i s " i n connect i on wi t h"  t he 
cour se of  conduct  gi v i ng r i se t o t hat  sent ence:  i . e. ,  
cust ody f act ual l y connect ed wi t h t he cour se of  conduct  
f or  whi ch sent ence was i mposed.  

El andi s Johnson,  318 Wi s.  2d 21,  ¶¶3,  76.  

¶172 The El andi s Johnson case pounds t he necessi t y  of  a 

f act ual  connect i on bet ween cust ody and " t he cour se of  conduct  

f or  whi ch sent ence was i mposed. "   Fl oyd emphasi zes not  onl y t hat  

a f act ual  connect i on i s necessar y " f or  sent ence 

cr edi t  .  .  .  [ but  al so t hat ]  a pr ocedur al  or  ot her  t angent i al  

connect i on wi l l  not  suf f i ce. "   Fl oyd,  232 Wi s.  2d 767,  ¶17 

( emphasi s added) .  

¶173 Thr ee cases i l l ust r at e some of  t he pr i nci pl es at  pl ay 

i n t he " i n connect i on wi t h"  c l ause.   These cases al l  pr esent  

some f act ual  " connect i on"  or  r el at i onshi p bet ween " cust ody"  on 

Cr i me A and sent ence on Cr i me B,  but  not  al l  l ead t o sent ence 

cr edi t .  

¶174 At  one end of  t he " i n connect i on wi t h"  spect r um i s 

Beet s.   Beet s was on pr obat i on f or  t wo dr ug cr i mes when he was 

ar r est ed on a bur gl ar y char ge.   Beet s,  124 Wi s.  2d at  374.   
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Shor t l y af t er war d he was al so i n cust ody on a pr obat i on hol d 

because of  t he al l eged vi ol at i on of  hi s pr obat i on by v i r t ue of  

t he bur gl ar y.   I d.  at  374.   About  one mont h l at er ,  Beet s'  

pr obat i on was r evoked and l at er  he was sent enced on t he t wo dr ug 

cr i mes.   I d.  at  375.   Beet s was gi ven cr edi t  on t he dr ug 

sent ence f or  hi s  days i n cust ody f r om hi s ar r est  on t he bur gl ar y  

t o hi s sent enci ng on t he dr ug cr i mes.   I d.  

¶175 About  s i x mont hs l at er ,  Beet s  pl ed gui l t y  t o t he 

bur gl ar y and was sent enced t o a pr i son t er m t hat  was t o r un 

concur r ent  wi t h t he pr evi ousl y i mposed sent ence on hi s dr ug 

cr i mes.   I d.   He was gr ant ed sent ence cr edi t  on t he bur gl ar y 

sent ence f or  t he per i od f r om hi s ar r est  t o t he dat e he began hi s 

pr i son sent ence on t he dr ug cr i mes.   I d.   But  Beet s want ed mor e 

and f i l ed a post - convi ct i on mot i on aski ng f or  cr edi t  f or  t he 

per i od subsequent  t o hi s sent enc i ng on t he dr ug cr i mes up t o hi s  

sent enci ng on t he bur gl ar y.   I d.  

¶176 The ci r cui t  cour t  deni ed hi s r equest .   I d.  at  376.   

Thi s det er mi nat i on was af f i r med by t he cour t  of  appeal s and t hi s 

cour t .   I d.   Beet s cont ended t hat  hi s sent ence on t he bur gl ar y  

was " r el at ed"  t o al l  cust ody wi t h r espect  t o t he dr ug cr i mes,  

i nasmuch as hi s bur gl ar y ar r est  had t r i gger ed t he r evocat i on of  

hi s pr obat i on and hi s ul t i mat e sent ence on t he dr ug cr i mes.   I d.  

at  377.  

¶177 Thi s cour t  di sagr eed.   I t  concl uded t hat  " t he sent ence 

on t he dr ug char ges was not  r el at ed or  connect ed t o t he bur gl ar y  

cour se of  conduct . "   Beet s,  124 Wi s.  2d at  378.  

[ A] ny days spent  i n conf i nement  af t er  t he r evocat i on 
of  pr obat i on and t he i mposi t i on of  sent ence ar i se out  
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of ,  and ar e connect ed not  wi t h t he bur gl ar y,  but  t he 
unr el at ed conduct  whi ch r esul t ed i n t he dr ug 
convi ct i ons mor e t han a year  ear l i er .   Thus,  t he 
of f enses ar e not  connect ed.  

I d.  

¶178 The cour t  had t o concede " a t empor al  

connect i on .  .  .  because i t  was t he bur gl ar y ar r est  t hat  

t r i gger ed t he pr obat i on hol d on Beet s. "   I d.   But ,  i t  sai d,  " any 

connect i on whi ch mi ght  have exi st ed bet ween cust ody f or  t he dr ug 

of f enses and t he bur gl ar y was sever ed when t he cust ody r esul t i ng 

f r om t he pr obat i on hol d was conver t ed i nt o a r evocat i on and 

sent ence. "   I d.  at  379 ( emphasi s added) .  

¶179 Al l  conf i nement  i n t he Beet s case qual i f i ed as 

" cust ody"  under  Fl oyd pr i nci pl es and under  Demar s pr i nci pl es.   

But  any " connect i on"  bet ween t he dr ug cr i mes and t he bur gl ar y 

was " sever ed"  by Beet s '  sent ence on t he dr ug cr i mes.  

¶180 At  t he ot her  end of  t he " i n connect i on wi t h"  spect r um 

i s St at e v.  Thompson,  225 Wi s.  2d 578,  593 N. W. 2d 875 ( Ct .  App.  

1999) .   Thompson i nvol ved t he r evocat i on of  a j uveni l e' s  

af t er car e super vi s i on ( or  j uveni l e " par ol e" )  as a r esul t  of  new 

of f enses commi t t ed af t er  t he def endant ' s 18t h bi r t hday.   I d.  at  

580.   Thompson was ar r est ed f or  oper at i ng a vehi c l e wi t hout  t he 

owner ' s consent ,  f l eei ng f r om an of f i cer ,  and possessi on of  

mar i j uana.   I d.   At  t he t i me of  t hese of f enses,  he was r el eased 

on j uveni l e af t er car e f r om conf i nement  as a del i nquent  f or  

mul t i pl e pr evi ous of f enses.   I d.   Fol l owi ng hi s ar r est ,  Thompson 

made hi s i ni t i al  appear ance,  t he cour t  set  bai l ,  a " hol d"  f or  

v i ol at i on of  af t er car e super vi s i on was pl aced on Thompson,  and 

he r emai ned i n adul t  cust ody.   I d.  
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¶181 About  a mont h l at er ,  Thompson' s j uveni l e af t er car e was 

r evoked as a r esul t  of  t he new of f enses.   I d.   Two mont hs l at er ,  

he pl ed t o t he adul t  cr i mi nal  char ges.   I d.   About  t hr ee mont hs 

l at er ,  he was sent enced on t hose char ges.   I d.   Over  t he f i ve-

mont h per i od bet ween r evocat i on of  j uveni l e af t er car e and 

sent enci ng on t he adul t  of f enses,  Thompson spent  t i me i n bot h a 

count y j ai l  and a j uveni l e cor r ect i onal  f aci l i t y .   I d.  at  580-

81.   He was gi ven cr edi t  f or  hi s  t i me i n count y j ai l  but  not  f or  

hi s t i me at  Et han Al l en.   I d.  at  581.  

¶182 The deni al  of  cr edi t  f or  t he j uveni l e i nst i t ut i on 

conf i nement  was r ever sed by t he cour t  of  appeal s,  whi ch 

di st i ngui shed t he si t uat i on i n Thompson f r om t he si t uat i on i n 

Beet s.   I d.  at  583- 84.   The cour t  sai d,  among sever al  poi nt s,  

t hat  r evocat i on of  af t er car e was not  a sent ence;  t he dur at i on of  

Thompson' s j uveni l e cust ody was i ndef i ni t e;  t he dur at i on of  

j uveni l e cust ody was not  shor t ened by cr edi t  f or  t i me spent  i n 

adul t  cust ody;  and conf i nement  i n a secur ed j uveni l e f aci l i t y  

was desi gned as t r eat ment ,  not  puni shment .   I d.  at  584 n. 2.   

Revocat i on of  af t er car e,  t he cour t  sai d,  r epr esent s a 

det er mi nat i on t hat  new of f enses r equi r e cont i nui ng t r eat ment  i n 

a secur ed cor r ect i onal  f aci l i t y .   " Thompson' s cont i nui ng 

conf i nement  i n t he j uveni l e syst em was cl ear l y and i nt i mat el y 

r el at ed t o t he pendi ng char ge. "   I d.   I t  const i t ut ed cust ody i n 

t he j uveni l e syst em,  wai t i ng f or  adul t  cour t  di sposi t i on.   I d.   

¶183 I n sum,  t he j uveni l e syst em cust ody af t er  r evocat i on 

was " i n connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence 

was i mposed, "  and i t  r equi r ed sent ence cr edi t .  



No.   2006AP1811- CR. dt p 

 

29 
 

¶184 The case of  Mar cus Johnson f al l s bet ween Thompson and 

Beet s.   I n June 2001 Mar cus Johnson was commi t t ed t o a secur ed 

j uveni l e i nst i t ut i on af t er  bei ng f ound del i nquent  on mul t i pl e 

gr ounds.   Mar cus Johnson,  304 Wi s.  2d 318,  ¶11.   Hi s super vi s i on 

was ext ended f or  a second year  on May 20,  2002.   I d.   I n June 

2002 Johnson bat t er ed a f el l ow i nmat e and was char ged f or  t hat  

of f ense i n adul t  cour t .   I d. ,  ¶12.   He was r el eased back t o t he 

j uveni l e i nst i t ut i on on a s i gnat ur e bond.   I d. ,  ¶13.   The f el ony 

bat t er y case was t r i ed on Febr uar y 27,  2003,  and Johnson was 

convi ct ed.   I d. ,  ¶15.   On May 6,  2003,  t he j uveni l e cour t  

ext ended Johnson' s j uveni l e super vi s i on f or  a t hi r d year .   I d. ,  

¶16.   He was not  sent enced on t he f el ony bat t er y i n adul t  cour t  

unt i l  Febr uar y 2004.   I d. ,  ¶21.   The i ssue bef or e t hi s cour t  was 

whet her  Johnson was ent i t l ed t o 608 days of  sent ence cr edi t  on 

hi s bat t er y sent ence f or  al l  cust ody bet ween t he t i me of  hi s 

ar r est  on t he bat t er y char ge and hi s sent ence on t hat  char ge.   

I d. ,  ¶32.   Al most  al l  conf i nement  dur i ng t hi s t i me per i od was i n 

t he j uveni l e i nst i t ut i on.    

¶185 The Mar cus Johnson cour t  r eached t he f ol l owi ng 

concl usi ons:  ( 1)  Johnson' s i ni t i al  conf i nement  i n a secur ed 

j uveni l e i nst i t ut i on was compl et el y unr el at ed t o t he f el ony 

bat t er y.   I d. ,  ¶9.   Mor eover ,  t he ext ensi on of  hi s super vi s i on 

f or  an addi t i onal  year  on May 20,  2002,  was unr el at ed t o t he 

f el ony bat t er y because t he bat t er y had not  yet  occur r ed.   I d.   

( 2)  The ext ensi on of  Johnson' s super vi s i on f or  a t hi r d year  on 

May 6,  2003,  was r el at ed t o t he f el ony bat t er y because t he 

j uveni l e cour t  di d f act or  t he bat t er y i nt o i t s deci s i on t o 
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ext end super vi s i on.   I d.   ( 3)  However ,  t he c i r cui t  cour t  made a 

r easonabl e det er mi nat i on t hat  t her e was an " ext r emel y hi gh 

pr obabi l i t y"  t hat  Johnson' s super vi s i on woul d have been ext ended 

r egar dl ess of  t he June 2002 bat t er y.   I d. ,  ¶23.  

¶186 Thi s cour t  sai d:  " The i ssue .  .  .  i s  how l ar ge a 

f act or  di d t he June 2002 bat t er y have t o pl ay i n t he deci s i on t o 

ext end Johnson' s  j uveni l e super vi s i on i n 2003 f or  Johnson' s 

j uveni l e cust ody t o be ' i n connect i on wi t h'  t he June 2002 

bat t er y. "   I d. ,  ¶67.  

¶187 The cour t  not ed t hat  t he phr ase " i n connect i on wi t h"  

was " subj ect  t o bot h a nar r ow and br oad i nt er pr et at i on.   I d. ,  

¶68.   " Beet s suggest s t hat  a nar r ower  i nt er pr et at i on of  t he 

st at ut e i s appr opr i at e. "  I d. ,  ¶69.   Then t he cour t  added:  " We 

st at ed t hat ,  f r om t he t i me Beet s began ser vi ng hi s sent ence on 

t he dr ug char ges,  i t  became i r r el evant  t hat  he was al so awai t i ng 

t r i al  on t he bur gl ar y char ge. "   I d.  

¶188 The cour t  quot ed and appr oved t he f ol l owi ng l anguage 

f r om Beet s:  

[ T] hat  any connect i on whi ch mi ght  have exi st ed bet ween 
cust ody f or  t he dr ug of f enses and t he bur gl ar y was 
sever ed when t he cust ody r esul t i ng f r om t he pr obat i on 
hol d was conver t ed i nt o a r evocat i on and sent ence.    

Fr om t hat  t i me on,  Beet s was i n pr i son ser vi ng an 
i mposed and unchal l enged sent ence;  and whet her  he was 
al so awai t i ng t r i al  on t he bur gl ar y char ge was 
i r r el evant  

.  .  .  .  

because [ Beet s ' ]  f r eedom f r om conf i nement ——hi s r i ght  
t o be at  l i ber t y——was not  i n any way r el at ed t o t he 
v i abi l i t y  of  t he bur gl ar y char ge.   Hi s abi l i t y  t o make 
bai l  on t he bur gl ar y char ge became i mmat er i al .   Even 
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had t he bur gl ar y  char ge been di smi ssed,  he woul d st i l l  
have been i n conf i nement .   Thus,  t her e i s no l ogi cal  
r eason why cr edi t  shoul d be gi ven on t he bur gl ar y 
char ge f or  hi s  ser vi ce of  sent ence on a separ at e 
cr i me.  

Mar cus Johnson,  304 Wi s.  2d 318,  ¶¶44,  69 ( quot i ng Beet s,  124 

Wi s.  2d at  379)  ( c i t at i on omi t t ed) .  

 ¶189 The Mar cus Johnson cour t  went  on t o say:  

The under l y i ng pur pose of  t he sent ence cr edi t  st at ut e 
i s t o af f or d f ai r ness by ensur i ng " t hat  a per son not  
ser ve mor e t i me t han t hat  f or  whi ch he i s sent enced. "   
A nar r ow i nt er pr et at i on of  t he phr ase " i n connect i on 
wi t h"  f ur t her s t hi s pur pose.   I f  Johnson woul d have 
been i n cust ody even i f  t he June 2002 bat t er y had 
never  occur r ed,  he i s not  bei ng t r eat ed unf ai r l y by 
not  r ecei v i ng sent ence cr edi t  f or  t hat  t i me.  

 .  .  .  .   

We .  .  .  af f i r m t he ci r cui t  cour t ' s  f i ndi ng t hat  
Johnson woul d have been i n cust ody even i f  t he June 
2002 bat t er y had not  occur r ed.   Thi s f i ndi ng i s not  
c l ear l y er r oneous.   I t  i s  ampl y suppor t ed by t he 
r ecor d.  .  .  .   Johnson' s t i me spent  i n j uveni l e 
cust ody was not  i n connect i on wi t h t he June 2002 
bat t er y,  and he i s not  ent i t l ed t o sent ence cr edi t  
under  Wi s.  St at .  § 973. 155 f or  t he ent i r e 608 days he 
spent  i n cust ody af t er  hi s ar r est  awai t i ng adul t  
sent enci ng.  

I d. ,  ¶¶70,  76 ( emphasi s added) .  

 ¶190 Al l  of  Mar cus Johnson' s cust ody,  l i ke Beet s '  cust ody,  

sat i sf i ed t he r equi r ement s set  f or t h i n Fl oyd and Demar s.   But  

par t  of  hi s cust ody had no connect i on t o hi s bat t er y of f ense,  

whi l e anot her  par t  was deemed i r r el evant  because he woul d have 

been i n cust ody " even i f  t he June 2002 bat t er y had never  

occur r ed. "   I d. ,  ¶70.  

 ¶191 Thi s anal ysi s i s  a second way of  eval uat i ng Car t er ' s 

conf i nement  i n Chi cago.    
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 ¶192 Judge McMahon f ound t hat  Car t er  was ar r est ed i n 

Chi cago on December  13,  2003,  " on a pr obat i on v i ol at i on war r ant  

f r om I l l i noi s and on t he Wi sconsi n war r ant . "   Accept i ng t hi s as 

f act ,  i t  i s  undi sput ed t hat  t he I l l i noi s war r ant  set  bai l  at  

$5, 000.   Exi st ence of  a Wi sconsi n war r ant  f i r med up t he 

pr eexi st i ng I l l i noi s war r ant  because i t  i ndi cat ed an addi t i onal  

v i ol at i on of  t he condi t i ons of  Car t er ' s r el ease.  

 ¶193 Car t er  appear ed bef or e an I l l i noi s j udge on December  

15 on t he Wi sconsi n war r ant .   The r ecor d does not  t el l  us 

whet her  bai l  was set  or  deni ed.   Accor di ng t o t he r ecor d,  

however ,  t he st andar d pr act i ce i n Chi cago i s f or  l aw enf or cement  

aut hor i t i es t o check on l ocal  char ges bef or e t aki ng an 

ext r adi t i on case bef or e a j udge.   I t  i s  i nconcei vabl e t hat  l aw 

enf or cement  aut hor i t i es di d not  know anyt hi ng about  t he r obber y 

at  t he t i me t hey t ook Car t er  bef or e a j udge.   Car t er ' s own 

evi dence says t hey knew.   See ¶18 n. 1,  supr a.   I t  cannot  be 

di sput ed t hat  aut hor i t i es knew about  t he pr obat i on v i ol at i on 

war r ant ,  t he $5, 000 bond on t hat  war r ant ,  and Car t er ' s need t o 

sat i sf y hi s l ocal  obl i gat i ons f or  v i ol at i ng super vi s i on bef or e 

bei ng shi pped of f  t o Wi sconsi n.  

 ¶194 When Car t er ' s pr obat i on was r evoked on December  15 and 

he was sent enced t o 30 days i n j ai l ,  l ess t hr ee days of  sent ence 

cr edi t ,  hi s sent ence sever ed any connect i on bet ween hi s 

conf i nement  and t he Wi sconsi n war r ant .  

 ¶195 Bef or e Car t er ' s conf i nement  i n t he j ai l  coul d be 

" r econnect ed"  t o t he Wi sconsi n war r ant ,  he was ar r est ed on t he 

r obber y.   He event ual l y appear ed i n cour t  on t he r obber y.   
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Logi c,  exper i ence,  and common sense t el l  us t hat  t he cour t  set  

condi t i ons of  r el ease t hat  Car t er  coul d not  meet .   I t  was 

Car t er ' s bur den t o est abl i sh ot her wi se.   

 ¶196 Car t er  mi ght  have chosen t o f i ght  ext r adi t i on by not  

post i ng bond i n t he r obber y case,  or  he mi ght  not  have been abl e 

t o post  bond,  but  Judge McMahon f ound as a f act  t hat  " Def endant  

coul d not  agr ee t o ext r adi t i on because he had a pendi ng l ocal  

char ge and t hat  l ocal  char ge had t o be r esol ved bef or e he coul d 

be sent  back t o Wi sconsi n. " 7  Thi s cour t  i s  bound by t hat  f i ndi ng 

because i t  i s  not  c l ear l y er r oneous.   

 ¶197 I n addi t i on,  Car t er  woul d have been ar r est ed even i f  

t her e had been no Wi sconsi n war r ant .  

 ¶198 Car t er  was on a $5, 000 bond f or  an I l l i noi s of f ense 

bef or e he appear ed i n cour t  on t he Wi sconsi n war r ant .  

 ¶199 Car t er ' s sent ence on t he DUI  sever ed any connect i on 

bet ween hi s conf i nement  and t he Wi sconsi n war r ant .  

 ¶200 Car t er  was char ged wi t h ar med r obber y bef or e hi s DUI  

sent ence expi r ed.  

                                                 
7 On August  30,  2005,  Pat r i ck Car t er  ent er ed a gui l t y pl ea 

on t he r eckl ess endanger ment  char ge.   I n a col l oquy wi t h 
Mi l waukee Count y Ci r cui t  Judge Mel  Fl anagan and ot her s,  Car t er  
was asked how he had handl ed ext r adi t i on.   Ther e i s some 
ambi gui t y i n t he r ecor d about  whet her  Judge Fl anagan was 
speaki ng of  ext r adi t i on i n 2003 bef or e Car t er ' s I l l i noi s  
convi ct i on or  ext r adi t i on i n 2005 when Car t er  was i n pr i son.   
The St at e sai d,  " I  t hi nk he pr et t y much wai ved ext r adi t i on;  i s  
t hat  cor r ect ?"   Car t er  answer ed,  " No,  I  had anot her  case. "   
Car t er ' s def ense at t or ney t hen i nt er j ect ed:  " He [ Car t er ]  says 
t hey woul dn' t  l et  ' em,  because he had anot her  case,  he was——you 
wer e i ncar cer at ed. "   Car t er  r epl i ed,  " Ri ght . "   Thi s di scussi on 
makes mor e sense wi t h r ef er ence t o 2003 t han 2005.   Car t er  di d 
not  have " anot her  case"  i n 2005.   He was al r eady i n pr i son 
because of  hi s 2004 convi ct i on.  
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 ¶201 I f  Car t er  was deni ed bai l  on t he Wi sconsi n war r ant ,  

t he deni al  ser ved t he acknowl edged i nt er est s of  I l l i noi s at  

l east  as much as t he i nt er est s of  Wi sconsi n.   The r obber y char ge 

and t he unknown condi t i ons of  r el ease on t he r obber y super seded 

and over whel med t he ef f ect  of  t he Wi sconsi n war r ant .   Even i f  

bai l  had been set  on t he Wi sconsi n char ge and had been post ed,  

i t  woul d not  have mat t er ed.   Car t er ' s wai ver  or  r ef usal  t o wai ve 

ext r adi t i on was i r r el evant  because I l l i noi s woul d not  have 

per mi t t ed Car t er  t o l eave I l l i noi s under  any ci r cumst ances unt i l  

t he char ges agai nst  hi m had been r esol ved.   As a r esul t ,  he 

r ecei ved 305 days of  cr edi t  f or  hi s pr esent ence conf i nement  

agai nst  hi s I l l i noi s r obber y sent ence.  

 ¶202 I n any event ,  Car t er  del i ber at el y del ayed hi s r et ur n 

t o Wi sconsi n by f i ght i ng t he r obber y char ge f r om December  19 t o 

Oct ober  19——t en mont hs.   Thi s  squar es wi t h Judge McMahon' s 

f i ndi ngs.  

 ¶203 Car t er  cannot  sat i sf y t he r equi r ement  t hat  hi s  days of  

conf i nement  i n t he Cook Count y Jai l  wer e " i n connect i on wi t h t he 

cour se of  conduct  f or  whi ch sent ence was i mposed"  i f  t hi s cour t  

f ol l ows t he pr i nci pl es st at ed i n Beet s and Mar cus Johnson.  

VI  

 ¶204 Car t er ' s case i s t he embodi ment  of  t he hypot het i cal  

exampl e set  out  i n t he speci al  mat er i al s:  

 4.  det ent i on i n anot her  st at e based on an 
of f ense commi t t ed i n t hat  st at e,  even i f  a Wi sconsi n 
war r ant  or  det ai ner  has al so been f i l ed.  

¶205 The exampl e denyi ng sent ence cr edi t  i s  t he f l i p s i de 

of  t he exampl e r equi r i ng sent ence cr edi t :  



No.   2006AP1811- CR. dt p 

 

35 
 

 4.  det ent i on i n j ai l  i n anot her  st at e when t hat  
det ent i on r esul t s excl usi vel y f r om a Wi sconsi n war r ant  
or  det ai ner .   ( Emphasi s added. )  

¶206 As not ed above,  t he Cr i mi nal  Jur y I nst r uct i ons 

Commi t t ee pr ovi ded t he f ol l owi ng expl anat i on f or  i t s exampl es of  

out - of - st at e conf i nement :  

 4.  [ 1]  Cr edi t  shoul d be gr ant ed when,  f or  
exampl e,  a Wi sconsi n par ol ee i s ar r est ed i n I l l i noi s 
sol el y because of  a Wi sconsi n war r ant .  [ 2]  Cr edi t  
shoul d not  be gr ant ed when a Wi sconsi n par ol ee,  
al r eady i n cust ody on I l l i noi s char ges,  has a 
Wi sconsi n hol d or  war r ant  f i l ed agai nst  hi m.   [ 3]  Thi s 
i s consi st ent  wi t h t he concl usi on t hat  f i l i ng a 
det ai ner  agai nst  one al r eady i n cust ody i n Wi sconsi n 
does not  r esul t  i n " cust ody"  under  § 973. 155 on t he 
char ge whi ch i s t he subj ect  of  t he det ai ner .  

¶207 The cour t  of  appeal s asser t ed t hat  t he Demar s and 

Nybor g cases do not  suppor t  " t he pr oposi t i on t hat  a per son 

det ai ned i n j ai l  i n anot her  st at e i s not  ' i n cust ody i n 

connect i on wi t h'  under  Wi s.  St at .  § 973. 155 unl ess t he per son i s 

i n cust ody excl usi vel y pur suant  t o a Wi sconsi n war r ant . "   

Car t er ,  306 Wi s.  2d 450,  ¶13.   The cour t  of  appeal s went  on:  

 Sect i on I I I A( 4)  r ead t oget her  wi t h t he f oot not e 
r ef er ences t o Demar s and Nybor g suggest s t hat  t he 
det ai ner  i n t hose cases di d not  t r i gger  sent ence 
cr edi t  because t he def endant s wer e al r eady i n cust ody.   
However ,  t hat  i s  not  cor r ect .   As we expl ai ned i n 
Demar s,  a " det ai ner "  .  .  .  s i mpl y not i f i es t he 
j ur i sdi ct i on i n whi ch t he def endant  i s conf i ned t hat  
' hi s [ or  her ]  cust ody [ i s]  des i r ed el sewher e. ' "   We 
speci f i cal l y di st i ngui shed bet ween a det ai ner  and a 
war r ant  f or  an ar r est  ( and ot her  l awf ul  means of  
ar r est ) .  .  .  .   [ T] her e i s not hi ng i n ei t her  Demar s or  
Nybor g t hat  suppor t s t he pr oposi t i on t hat ,  i f  a 
def endant  i n cust ody i n anot her  st at e bot h because of  
an ar r est  under  t he l aw of  t he st at e and under  a 
Wi sconsi n war r ant ,  t he def endant  i s not  " i n cust ody"  
under  t he Wi sconsi n war r ant  f or  pur poses of  Wi s.  St at .  
§ 973. 155.  
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I d. ,  ¶18.  

 ¶208 The t hi r d sent ence of  t he commi t t ee' s comment  i s 

f act ual l y cor r ect .   The commi t t ee di d not  over st at e i t s r el i ance 

on t he t wo cases when i t  sai d t hat  Demar s and Nybor g wer e 

" consi st ent  wi t h"  t he st at ement  t hat  " cr edi t  shoul d not  be 

gr ant ed when a Wi sconsi n par ol ee,  al r eady i n cust ody on I l l i noi s 

char ges,  has a Wi sconsi n hol d or  war r ant  f i l ed agai nst  hi m. "   

See ¶209,  supr a.  

 ¶209 The commi t t ee i s c l ear l y cor r ect  wi t h r espect  t o 

det ai ner s based on t he f act s of  Demar s.   The commi t t ee al so i s  

cor r ect  wi t h r espect  t o t he mer e exi st ence of  an ar r est  war r ant .   

St at e v.  Vi l l al obos,  196 Wi s.  2d 141,  537 N. W. 2d 139 ( Ct .  Ap.  

1995) ,  i s  hel pf ul  i n maki ng t hi s  poi nt .   The cour t  i n Vi l l al obos 

sai d:  

 Di st i ngui shi ng Demar s,  Vi l l al obos ar gues t hat  
her e an ar r est  war r ant  wi t h cash bai l  and compl ai nt  
had been i ssued.   We di sagr ee t hat  t he di f f er ence i n 
t he f or m of  t he l egal  pr ocess changes t he r esul t .   The 
t eachi ng of  Demar s i s t hat  t he mer e exi st ence of  l egal  
pr ocess does not ,  i n and of  i t sel f ,  t r i gger  cust ody.   
Demar s of f er ed some exampl es of  cust ody whi ch woul d 
qual i f y f or  sent ence cr edi t .   I d.  at  23.   I n a 
s i t uat i on i nvol v i ng an ar r est  war r ant ,  Demar s di d not  
say t hat  t he mer e exi st ence of  t he war r ant  was 
suf f i c i ent .   Rat her ,  Demar s sai d t hat  an ar r est  was 
necessar y.   See i d.   Thus,  Demar s r equi r es t hat  t he 
pr ocess be accompani ed by some l egal  event  or  
occur r ence whi ch " occasi ons,  or  i s r el at ed t o,  
conf i nement "  on t he char ge r ef er enced i n t he pr ocess.   
I d.  at  26.  

 Vi l l al obos ar gues t hat  he has shown t hi s l i nkage 
because t he Raci ne Count y j ai l  r ecor ds l i s t i ng t he 
var i ous r easons f or  hi s cust ody i ncl ude a r ef er ence t o 
t he Kenosha Count y char ge i n t hi s case.   We di sagr ee 
t hat  t hi s k i nd of  ent r y i n a j ai l  l og demonst r at es an 
" occur r ence of  a l egal  event ,  pr ocess,  or  aut hor i t y"  



No.   2006AP1811- CR. dt p 

 

37 
 

wi t hi n t he meani ng of  Demar s.   See i d.   Li ke t he 
det ai ner  i n Demar s,  al l  t hi s ent r y connot es i s Raci ne 
Count y ' s awar eness t hat  Kenosha Count y had an 
out st andi ng war r ant  f or  Vi l l al obos' s cust ody.  

I d.  at  147- 48 ( c i t at i on omi t t ed) .  

¶210 The r ecor d i n t he pr esent  case i ndi cat es t hat  Car t er  

was ar r est ed si mul t aneousl y on t wo war r ant s,  i ncl udi ng t he 

ar r est  war r ant  f r om Wi sconsi n.   Thi s makes t he case cl oser  i n 

t heor y t han a case i n whi ch an ar r est  war r ant  i s i ssued f or  a 

per son who i s al r eady i n cust ody,  ei t her  i n anot her  Wi sconsi n 

count y or  i n anot her  st at e.  

¶211 I n Wi sconsi n,  when a cour t  i n one count y i ssues an 

ar r est  war r ant  f or  a per son who i s i n cust ody i n anot her  count y,  

t he per son i s not  r e- ar r est ed and br ought  bef or e a j udge i n t he 

count y wher e he i s conf i ned.   Rat her ,  t he ar r est  war r ant  ser ves 

t he same pur pose as a det ai ner .   The count y i ssui ng t he ar r est  

war r ant  does not  acqui r e " cust ody"  of  t he per son unt i l  i t  i ssues 

a wr i t  and br i ngs t he per son bef or e i t s cour t .  

¶212 I n t hi s case i nvol v i ng an out - of - st at e ar r est  on t wo 

di f f er ent  war r ant s,  t he f el ony ar r est  war r ant  f r om Wi sconsi n,  

t he I l l i noi s f ugi t i ve war r ant ,  and t he subsequent  demand f or  

r equi s i t i on f r om t he gover nor  of  Wi sconsi n wer e al l  f unct i onal l y  

equi val ent  t o a det ai ner ——a not i ce t o t he Cook Count y Jai l  t hat  

Car t er ' s pr esence was desi r ed i n Wi sconsi n.   St r ong l anguage i s  

used i n t he gover nor ' s r equi s i t i on demand,  but  Wi sconsi n had no 

way t o enf or ce t hat  demand as l ong as I l l i noi s had l egi t i mat e 

l ocal  mat t er s pendi ng.   I l l i noi s woul d not  per mi t  Car t er  t o 

wai ve ext r adi t i on unt i l  I l l i noi s r esol ved i t s l ocal  char ge.   The 

si t uat i on woul d have been compl et el y di f f er ent  i f  t he Wi sconsi n 
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ar r est  war r ant  and subsequent  document s had been t he excl usi ve 

r eason f or  hol di ng Car t er .  

¶213 Thi s cour t  must  l ook beyond t he t echni cal i t i es of  

var i ous l egal  i nst r ument s t o under st and what  act ual l y happened 

i n Car t er ' s case.   I f  Wi sconsi n wer e r equi r ed t o gi ve Car t er  and 

si mi l ar l y s i t uat ed per sons sent ence cr edi t  i n si t uat i ons wher e 

t hi s st at e i s power l ess t o br i ng t hose per sons t o Wi sconsi n and 

power l ess even t o speed up t he pr ocess i n a s i st er  st at e,  t he 

st at e coul d be st r i pped of  t he abi l i t y  t o ef f ect i vel y enf or ce 

i t s own cr i mi nal  l aws.   Cour t s must  not  r ewar d a per son wi t h 

dual  cr edi t  f or  commi t t i ng cr i mes i n Wi sconsi n and t hen f l eei ng 

t o a j ur i sdi ct i on wher e t he per son i s al r eady want ed f or  ot her  

cr i mes or  wher e t he per son may commi t  new cr i mes.  

¶214 The cour t  of  appeal s al so di smi ssed t he Cr i mi nal  Jur y 

I nst r uct i ons Commi t t ee' s r el i ance on Rohl .   The cour t  sai d:  

Rohl  does not  suppor t  t he pr oposi t i on t hat  a def endant  
i s not  i n cust ody i n connect i on wi t h a Wi sconsi n 
char ge f or  pur poses of  Wi s.  St at .  § 973. 155 i f  
det ai ned i n anot her  st at e " based on an of f ense 
commi t t ed i n t hat  st at e,  even i f  a Wi sconsi n war r ant  
or  det ai ner  has been f i l ed. "   WI S JI ——CRI MI NAL SM- 34A 
at  p. 6.  The r eason sent ence cr edi t  was deni ed i n Rohl  
was t hat  t he Cal i f or ni a and t he Wi sconsi n post - par ol e 
r evocat i on sent ences wer e not  concur r ent ;  t he r eason 
was not  t hat  conf i nement  i n Cal i f or ni a di d not  r esul t  
" excl usi vel y f r om a Wi sconsi n war r ant  or  det ai ner . "   
Wi s.  JI ——Cr i mi nal  SM- 34A at  p. 5.  

Car t er ,  306 Wi s.  2d 450,  ¶22.  

¶215 I n Rohl ,  t he def endant  was r el eased on par ol e i n 

Wi sconsi n af t er  ser vi ng t i me on t wo of f enses i ncl udi ng a 

homi ci de.   Rohl ,  160 Wi s.  2d at  327.   He was per mi t t ed t o go t o 

Cal i f or ni a wher e hi s par ol e was t o be super vi sed.   I d.  at  328.   
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Bef or e t he t r ansf er  of  par ol e had been accompl i shed,  Rohl  was 

ar r est ed and j ai l ed i n Cal i f or ni a on new cr i mes.   Thi s happened 

on November  24,  1986.   I d.   The Wi sconsi n Di v i s i on of  

Cor r ect i ons i ssued a par ol e v i ol at i on war r ant  agai nst  Rohl  on 

November  26,  1986.   I d.  

¶216 Rohl  was convi ct ed of  t he Cal i f or ni a of f enses on 

Sept ember  15,  1987,  and sent enced on Januar y 28,  1988.   I d.  at  

328.   He was gr ant ed 431 days of  sent ence cr edi t  on hi s f our -

year  Cal i f or ni a pr i son sent ence:  namel y,  t he per i od bet ween hi s 

November  24,  1986,  ar r est  and hi s Januar y 28,  1988,  sent ence.   

I d.  

¶217 Upon compl et i on of  hi s sent ence i n Cal i f or ni a,  Rohl  

was r et ur ned t o Wi sconsi n wher e a hear i ng exami ner  r evoked hi s 

par ol e and ef f ect i vel y i mposed a t hr ee- year  sent ence by 

det er mi ni ng t hat  Rohl  shoul d f or f ei t  t hr ee year s of  accumul at ed 

good t i me on hi s pr evi ous sent ence.   Rohl  demanded " sent ence"  

cr edi t  f or  al l  t i me spent  i n cust ody i n Cal i f or ni a.   I d.  

¶218 The deci s i on of  t he hear i ng exami ner  gr ant ed " cust ody 

cr edi t "  f r om Apr i l  20,  1989,  when Rohl  was pl aced " i n cust ody 

sol el y as a r esul t  of  hi s Wi sconsi n det ai ner , "  unt i l  he was 

r ecei ved at  t he Wi sconsi n i nst i t ut i on.   The exami ner  sai d t hat  

t he t i me Rohl  ser ved i n Cal i f or ni a af t er  hi s ar r est  unt i l  Apr i l  

20,  1989,  " wi l l  not  be gr ant ed as cust ody cr edi t  as he was not  

bei ng hel d sol el y as a r esul t  of  t he Wi sconsi n det ai ner . "   The 

ci r cui t  cour t  af f i r med t hi s det er mi nat i on,  st at i ng t hat  Wi s.  

St at .  § 973. 155 has been " i nt er pr et ed t o be a mi r r or  i mage of  

t he f eder al  st at ut e and we f i nd a r el uct ance i n cour t s t o gr ant  
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a dual  cr edi t  i n t hese si t uat i ons wher e an i ndi v i dual ' s i n-

cust ody st at us may r easonabl y and ar guabl y be at t r i but ed t o t wo 

separ at e and di st i nct  cr i mes. "  

¶219 The cour t  of  appeal s af f i r med on t he gr ounds t hat  

" Rohl ' s cr edi t  r equest  const i t ut es i mper mi ssi bl e doubl e cr edi t  

agai nst  t wo non- concur r ent  sent ences. "   Rohl ,  160 Wi s.  2d at  

327.   The cour t  sai d:  " So- cal l ed ' dual  cr edi t ' ——wher e an 

of f ender  can r ecei ve cr edi t  f or  a s i ngl e epi sode of  j ai l  t i me 

t owar d t wo ( or  mor e)  sent ences——wi l l  be gr ant ed onl y f or  

sent ences whi ch ar e concur r ent . "   I d.  at  330.   I n f act ,  t hi s  

st at ement  nei t her  asser t s nor  i mpl i es t hat  dual  cr edi t  must  be 

af f or ded on al l  concur r ent  sent ences.  

¶220 I n r eachi ng i t s  deci s i on,  t he Rohl  cour t  di d not  

cr i t i c i ze t he hear i ng exami ner  or  t he c i r cui t  cour t ,  nor  di d i t  

say t hat  a concur r ent  sent ence must  r esul t  i n dual  cr edi t .   I t  

appr ovi ngl y c i t ed Boet t cher ,  wher e t he cour t  not ed t hat  t he 

" f eder al  cour t s ar e f i r m and unani mous t hat  t her e shal l  be no 

dual  cr edi t  f or  t he same pr esent ence t i me ser ved. "   Boet t cher ,  

144 Wi s.  2d at  95.   Boet t cher  al so i ndi cat es t hat  § 973. 155 

gi ves cour t s " power  t o gi ve dual  cr edi t  i n appr opr i at e cases, "  

i d.  at  99- 100,  namel y,  " when a new sent ence i s i mposed t o r un 

concur r ent l y wi t h a r evoked pr obat i on. "   I d.  at  100 n. 4.   See 

Wi s.  St at .  § 973. 155( 1) ( b) .  

¶221 A car ef ul  r evi ew of  Rohl  shows t hat  i t  was not  mi sr ead 

by t he Cr i mi nal  Jur y I nst r uct i ons Commi t t ee.   Rohl ' s r ef er ence 

t o concur r ent  sent ences has been t aken t oo f ar .  
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¶222 One case t hat  gener at ed conf usi on about  sent ence 

cr edi t  and concur r ent  sent ences was St at e v.  War d,  153 

Wi s.  2d 743,  452 N. W. 2d 158 ( Ct .  App.  1989) .   I n War d,  t he 

c i r cui t  cour t  sent enced t he def endant  t o i ndet er mi nat e t er ms of  

t hr ee year s i ncar cer at i on on each of  t hr ee dr ug convi ct i ons.   

The cour t  made t he t hr ee sent ences concur r ent  wi t h each ot her  

but  gave t he def endant  233 days of  sent ence cr edi t  on onl y one 

of  t he t hr ee sent ences.   The cour t  of  appeal s r ever sed,  sayi ng:  

Appl y i ng pr e- sent ence cr edi t  agai nst  onl y one of  t he 
concur r ent  t hr ee- year  t er ms def eat s t he concur r ent  
nat ur e of  t he sent ence because t he f i r st  t er m i s 
r educed t o t wo year s and 132 days,  whi l e t he r emai ni ng 
t wo t er ms st and at  t hr ee f ul l  year s.  Thus,  
i mpl ement at i on of  t he concur r ent  sent ences i mposed by 
t he t r i al  cour t  r equi r es t hat  t he 233- day cr edi t  be 
appl i ed agai nst  each of  t he concur r ent  t hr ee- year  
t er ms.  

I d.  at  745 ( f oot not e omi t t ed) .  

¶223 Subsequent  cour t  deci s i ons i nt er pr et ed t he War d 

l anguage as r equi r i ng i dent i cal  sent ence cr edi t  on al l  

concur r ent  sent ences i mposed at  t he same t i me.   Thi s pr i nci pl e 

was shat t er ed i n St at e v.  El andi s Johnson,  2008 WI  App 34,  307 

Wi s.  2d 735,  746 N. W. 2d 581,  af f ' d 2009 WI  57,  318 Wi s.  2d 2,  

767 N. W. 2d 207,  wher e t he cour t  of  appeal s showed t hat  War d' s 

pr esent ence cust ody was exact l y t he same i n al l  t hr ee dr ug 

cases,  whi ch r equi r ed t hat  t he same sent ence cr edi t  be gi ven i n 

al l  t hr ee cases.  

¶224 When t hi s cour t  r evi ewed El andi s Johnson,  i t  

unani mousl y af f i r med t he cour t  of  appeal s '  c l ar i f i cat i on of  

War d.   I t  al so dr ew on suppor t i ve l anguage i n t he speci al  

mat er i al s,  see El andi s Johnson,  318 Wi s.  2d 21,  ¶63 ( expl ai ni ng 
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t hat  t her e wi l l  be s i t uat i ons when t he per i ods of  t i me f or  whi ch 

cr edi t  i s  due on unr el at ed concur r ent  sent ences wi l l  not  l i ne up 

wi t h each ot her )  ( c i t i ng Wi s.  JI ——Cr i mi nal  SM- 34A,  at  12) .   The 

r esul t i ng pr i nci pl es of  l aw ar e quot ed i n El andi s Johnson,  318 

Wi s.  2d 2,  ¶66.  

¶225 I n sum,  t he cour t  of  appeal s i n t hi s case was mi sl ed 

about  t he f act s.   I t  was not  i nf or med about  and di d not  exami ne 

f eder al  l aw i nt er pr et i ng 18 U. S. C.  § 3568.   I t  di d not  f ul l y  

appr eci at e t he bases f or  t he exampl es i n t he speci al  mat er i al s.   

I t  mi sr ead Mar cus Johnson,  and i t  di d not  have t he benef i t  of  

t he t wo El andi s  Johnson deci s i ons,  expl ai ni ng War d and t he 

r el at i onshi p bet ween sent ence cr edi t  and concur r ent  sent ences.    

VI I  

¶226 The maj or i t y opi ni on at t empt s t o st r ai ght en out  t he 

f act ual  di scr epanci es bet ween Judge McMahon' s f i ndi ngs and t he 

f act s set  out  by t he cour t  of  appeal s.   However ,  t her e i s no way 

t o sugar coat  t he f ai l ur e of  t he par t i es t o submi t  t he compl et e 

f act s t o Judge McMahon.   The par t i es di d not  advi se t he c i r cui t  

cour t  about  what  condi t i ons of  r el ease,  i f  any,  wer e set  by 

I l l i noi s cour t s on t he Wi sconsi n war r ant  nor  on t he I l l i noi s  

r obber y.   Thi s ser i ous f ai l ur e was di sr espect f ul  t o t he cour t  

because i t  has depr i ved us of  cr i t i cal  i nf or mat i on t hat  we 

r equest ed.  

¶227 Wi t h r espect  t o t he l aw,  t he maj or i t y opi ni on r el i es 

on t he i ncor r ect  anal ysi s of  t he cour t  of  appeal s and a mi st aken 

i nt er pr et at i on of  t he El andi s Johnson case t o awar d Car t er  305 

days of  cr edi t  on hi s Wi sconsi n sent ence f or  v i r t ual l y al l  of  
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hi s pr esent ence conf i nement  i n I l l i noi s.   Under  t he maj or i t y ' s  

mi st aken i nt er pr et at i on of  El andi s Johnson,  i t  appear s t hat  

Car t er  woul d be el i gi bl e f or  305 days of  sent ence cr edi t  even i f  

hi s Wi sconsi n sent ence wer e consecut i ve t o hi s I l l i noi s 

sent ence.    At  t he same t i me,  t he opi ni on deni es Car t er  any 

cr edi t  f or  t he " act ual  days i n cust ody"  i n Wi sconsi n awai t i ng a 

t r i al  on t he Wi sconsi n char ge.  

¶228 Thi s di ssent  has pr evi ousl y addr essed t he cour t  of  

appeal s '  l egal  anal ysi s,  but  t he El andi s Johnson case r equi r es 

separ at e comment .  

¶229 The El andi s Johnson case st ands,  i n par t ,  f or  t he 

pr oposi t i on t hat  Wi s.  St at .  § 973. 155( 1)  does not  pr ovi de 

sent ence cr edi t  f or  t i me i n cust ody t hat  i s not  r el at ed,  or  i s  

onl y pr ocedur al l y r el at ed,  t o t he mat t er  f or  whi ch sent ence was 

i mposed.   El andi s Johnson,  318 Wi s.  2d 21,  ¶45.   That  i s why 

Johnson l ost .   He coul d not  show a f act ual  connect i on bet ween 

" t he f our  days of  pr esent ence cust ody i n 2004 and t he cour se of  

conduct  f or  whi ch t he sent ences i n t he 2005 case wer e i mposed. "   

Nor  coul d he show " a f act ual  connect i on bet ween t he 50 days of  

pr esent ence cust ody i n 2005 and t he cour se of  conduct  f or  whi ch 

t he sent ence i n t he f i r st  2004 case was i mposed. "   I d. ,  ¶49.   

Thus,  Johnson moved t o a l egal  ar gument  t hat  when a def endant  

r ecei ves concur r ent  sent ences on di f f er ent  of f enses and t hose 

sent ences ar e i mposed at  t he same t i me,  t he def endant  i s 

ent i t l ed t o t he same sent ence cr edi t  on al l  concur r ent  

sent ences,  i r r espect i ve of  whet her  he was i n cust ody i n 

connect i on wi t h t he cour se of  conduct  f or  whi ch a par t i cul ar  
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sent ence was i mposed.   The cour t  unani mousl y  r ej ect ed t hat  

cont ent i on.  

¶230 I n appl y i ng Wi s.  St at .  § 973. 155 t o t he f act s i n 

El andi s Johnson,  t hi s cour t  r epeat edl y emphasi zed t hat  sent ence 

cr edi t  must  be based on " cust ody"  t hat  i s  f act ual l y connect ed t o 

t he cour se of  conduct  f or  whi ch sent ence was i mposed.   A f act ual  

connect i on i s a pr er equi s i t e.   The cour t  di d not  say,  however ,  

t hat  once a def endant  shows some f act ual  connect i on bet ween 

conf i nement  and t he cour se of  conduct  f or  whi ch sent ence was 

i mposed,  he aut omat i cal l y ear ns sent ence cr edi t .  

¶231 A def endant  must  est abl i sh,  f i r st ,  t hat  he was " i n 

cust ody"  wi t hi n t he meani ng of  t he st at ut e,  sat i sf y i ng t he t est s 

i n bot h Fl oyd and Demar s.   He t hen must  show t hat  t he " cust ody"  

f or  whi ch he cl ai ms cr edi t  i s  not  onl y f act ual l y r el at ed,  but  

al so i s not  " pr ecl uded, "  or  " sever ed, "  or  made i r r el evant  by 

ot her  f act s or  l egal  pr ocess.   Her e,  we shoul d ask how l ar ge a 

f act or  t he Wi sconsi n war r ant  was i n t he deci s i on t o ar r est  

Pat r i ck Car t er  and keep hi m i n cust ody f r om December  13,  2003,  

t o Oct ober  19,  2004.  

¶232 The maj or i t y i s cor r ect  i n r ecogni z i ng t hat  Car t er  i s 

not  ent i t l ed t o sent ence cr edi t  i n Wi sconsi n f or  t he t i me he 

spent  i n cust ody i n I l l i noi s on hi s sent ence f or  DUI .   He was 

sent enced t o 30 days.   He ser ved onl y ni ne days,  whi ch i ncl uded 

t hr ee days of  cr edi t ,  i ncl udi ng t he day hi s  pr obat i on was 

r evoked.   He was on $5, 000 bai l  unt i l  he was r evoked.   Car t er  i s 

not  ent i t l ed t o cr edi t  f or  any of  t hose ni ne days on hi s  

Wi sconsi n sent ence.  
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¶233 The maj or i t y i s al so cor r ect  t hat  Car t er  i s not  

ent i t l ed t o cr edi t  f or  any conf i nement  i n I l l i noi s af t er  hi s 

Oct ober  19,  2004,  sent ence on t he Chi cago r obber y.   Thi s i s 

st andar d anal ysi s under  Beet s.  

¶234 What  t he maj or i t y f ai l s  t o appr eci at e i s t hat  Car t er ' s 

conf i nement  i n t he Cook Count y Jai l  bet ween December  19,  2003,  

and Oct ober  19,  2004,  i s gr ounded al most  ent i r el y upon I l l i noi s '  

i nsi st ence t hat  he be pr esent  f or  hi s t r i al  on t he r obber y.   

Car t er  had commi t t ed a ser i ous,  v i ol ent  cr i me i n Chi cago.   He 

was al r eady a convi ct ed f el on who had once " beat [ en] "  a homi ci de 

char ge i n Cook Count y.   He had vi ol at ed t he condi t i ons of  

super vi s i on on hi s DUI  and been on t he l amb f or  mor e t han a year  

bef or e he was pi cked up.   When he was ar r est ed,  he was car r y i ng 

a gun.   Yes,  Wi sconsi n want ed hi m,  but  Wi sconsi n woul d have t o 

wai t  unt i l  I l l i noi s " f i ni sh[ ed]  t hat  l ocal  char ge. "   Accor di ng 

t o Judge McMahon,  Car t er  " coul d not  agr ee t o ext r adi t i on because 

he had a pendi ng l ocal  char ge and t hat  l ocal  char ge had t o be 

r esol ved bef or e he coul d be sent  back t o Wi sconsi n. "   

¶235 Car t er  f ai l ed t o est abl i sh t hat  hi s det ent i on i n 

I l l i noi s r esul t ed excl usi vel y f r om a Wi sconsi n war r ant  or  

det ai ner .   Had he pr ovi ded such evi dence,  he woul d have been 

ent i t l ed t o cr edi t  f or  ever y day of  such conf i nement .   I n f act ,  

Car t er ' s own evi dence——t he Townsend t r anscr i pt ,  t he af f i davi t s 

of  hi s own i nvest i gat or ,  and hi s own st at ement s i n cour t ——

est abl i sh t hat  I l l i noi s woul d not  have per mi t t ed Car t er  t o l eave 

I l l i noi s because of  t he pendi ng r obber y char ge.   Thus,  he i s 

ent i t l ed t o zer o cr edi t  i n Wi sconsi n f or  hi s I l l i noi s 
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conf i nement .   The Wi sconsi n paper wor k pl ayed vi r t ual l y no par t  

i n Car t er ' s cont i nui ng 10- mont h conf i nement .  

¶236 I n 2005 Car t er  was br ought  t o Wi sconsi n f or  t r i al  on 

t he Wi sconsi n char ge.   At  t hat  t i me,  he was unquest i onabl y i n 

Wi sconsi n " cust ody. "   He was awai t i ng t r i al  on t he Wi sconsi n 

char ge f or  whi ch he was sent enced.   Car t er  was ent i t l ed t o 

cr edi t  f or  al l  hi s pr esent ence conf i nement  i n Wi sconsi n because 

he woul d not  have been i n a Wi sconsi n j ai l  awai t i ng t r i al  except  

f or  t he Wi sconsi n char ge.   Thi s cr edi t  woul d compl y wi t h t he 

st at ut e and i n no way af f ect  hi s sent ence i n I l l i noi s.  

¶237 The maj or i t y opi ni on i s l egal l y  mi st aken i n many ways,  

but  i t  i s  al so pr obl emat i c because i t  i s  l i kel y t o i nspi r e 

count l ess mot i ons f or  addi t i onal  sent ence cr edi t  based upon t he 

new pr i nci pl es of  l aw announced i n t he opi ni on.  

¶238 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  
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¶239 ANNETTE KI NGSLAND ZI EGLER,  J.    (dissenting).  I  

di ssent  f r om t he maj or i t y opi ni on,  whi ch awar ds t he def endant  

305 days of  sent ence cr edi t  on a Wi sconsi n sent ence f or  t i me 

spent  i n I l l i noi s cust ody on an I l l i noi s cr i mi nal  char ge.   I  

f ear  t hat  t he maj or i t y opi ni on conf uses sent ence cr edi t  and 

mi spl aces t he bur den of  pr oof  t hat  pr oper l y  l i es wi t h t he 

def endant .   I n addi t i on,  t he maj or i t y asser t s t hat  i t s  sent ence 

cr edi t  anal ysi s appl i es onl y wi t h r espect  t o concur r ent  

sent ences,  see maj or i t y op. ,  ¶6 ( " hop[ i ng]  [ t he maj or i t y]  ha[ s]  

pr ovi ded gr eat er  c l ar i t y i n awar di ng sent ence cr edi t  i n a case 

i nvol v i ng concur r ent  sent ences" ) ,  but  t hen f ai l s t o expl ai n how 

or  why i t s anal ysi s woul d not  appl y t o consecut i ve sent ences.   

Whi l e t he maj or i t y pr ocl ai ms t hat  i t  c l ar i f i es t he l aw,  i t  

act ual l y muddl es t he sent ence cr edi t  i ssues wi t h whi ch t r i al  

cour t s ar e r out i nel y conf r ont ed.   Appar ent l y t he maj or i t y cabi ns 

i t s anal ysi s t o t he uni que f act s  of  t hi s case.   The maj or i t y ' s  

l ack of  anal ysi s wi t h r espect  t o sent ence cr edi t  due f or  r el at ed 

ver ses unr el at ed char ges and concur r ent  ver ses consecut i ve 

sent ences i s t el l i ng.   The maj or i t y opi ni on must  be i nt ended t o 

appl y onl y t o a f ut ur e case wher e a def endant  i s i n cust ody out  

of  st at e on char ges i n bot h t hat  st at e and Wi sconsi n,  and a 

Wi sconsi n cour t  l at er  pr onounces a concur r ent  sent ence t o one 

i mposed i n t he ot her  st at e,  and t he exact  same cr edi t  i s  due i n 

each.   These f act s ar e uni que i ndeed.  

¶240 On Jul y 23,  2003,  t he def endant  was char ged wi t h 

f i r st - degr ee r eckl essl y endanger i ng saf et y i n v i ol at i on of  Wi s.  

St at .  § 941. 30( 1) .   On t hat  same dat e,  a f el ony war r ant  and 
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aut hor i zat i on f or  ext r adi t i on was execut ed i n Wi sconsi n f or  t he 

def endant  on t he above char ge.   On December  13,  2003,  t he 

def endant  was ar r est ed i n Chi cago,  I l l i noi s.   The ar r est  r epor t  

l i s t s bot h t he Wi sconsi n war r ant  and an out st andi ng I l l i noi s 

war r ant  f or  pr obat i on v i ol at i on.   The def endant  r emai ned i n 

I l l i noi s cust ody unt i l  June 1,  2005,  when he was conveyed t o 

Mi l waukee Count y pur suant  t o t he I nt er st at e Agr eement  on 

Det ai ner s.   On August  30,  2005,  t he def endant  pl ed gui l t y t o 

f i r st - degr ee r eckl essl y endanger i ng saf et y and was sent enced t o 

t wel ve- and- a- hal f  year s of  i mpr i sonment ,  compr i sed of  seven- and-

a- hal f  year s i n i ni t i al  conf i nement  and f i ve year s on ext ended 

super vi s i on——i mposed concur r ent l y wi t h t he def endant ' s exi st i ng 

sent ence i n I l l i noi s.   The ci r cui t  cour t  gr ant ed t he def endant ' s 

r equest  f or  91 days cr edi t ,  whi ch t he St at e and def ense at t or ney 

st i pul at ed t o as i t  compr i sed t he per i od bet ween hi s i ni t i al  

appear ance i n Mi l waukee Count y ( June 1,  2005)  and hi s sent enci ng 

i n Mi l waukee Count y ( August  30,  2005) .  

¶241 Ten mont hs l at er ,  on June 29,  2006,  t he def endant  

f i l ed a post - convi ct i on mot i on i n Mi l waukee Count y seeki ng 324 

days of  sent ence cr edi t  r epr esent i ng t he t i me he spent  i n 

I l l i noi s cust ody bet ween t he dat e of  hi s ar r est  i n I l l i noi s and 

t he dat e of  hi s sent enci ng on t he I l l i noi s char ge.   The ci r cui t  

cour t  deni ed t he def endant ' s mot i on f or  324 days of  sent ence 

cr edi t ;  however ,  t he c i r cui t  cour t  gr ant ed t he def endant  an 

addi t i onal  cr edi t  of  s i x days f or  a t ot al  of  97 days of  sent ence 

cr edi t .   Thi s adj ust ed amount  i ncl uded t he per i od bet ween t he 
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def endant ' s ar r est  i n connect i on wi t h t he Wi sconsi n char ge ( May 

26,  2005)  and hi s sent enci ng on t hat  char ge ( August  30,  2005) .  

¶242 As t he ut t er l y  def i c i ent  r ecor d i n t hi s case makes 

cl ear ,  t he most  appr opr i at e t i me t o det er mi ne sent ence cr edi t  i s 

at  t he sent enci ng i t sel f .   Four - and- a- hal f  year s l at er ,  t he 

maj or i t y f i nds i t sel f  dr awi ng assumpt i ons f r om next  t o no 

r ecor ds det ai l i ng t he def endant ' s cust ody i n I l l i noi s.   I  

decl i ne t o j oi n t he maj or i t y ' s awar d of  305 days of  sent ence 

cr edi t  t o a def endant  who f ai l ed t o pr esent  any I l l i noi s cour t  

r ecor ds pr ovi ng t hat  he was " i n cust ody"  i n I l l i noi s " i n 

connect i on wi t h t he cour se of  conduct  f or  whi ch sent ence was 

i mposed"  i n Wi sconsi n.   See Wi s.  St at .  § 973. 155( 1) ( a) .   For  

t hat  r eason,  I  r espect f ul l y di ssent .   

¶243 The def endant  now seeks cr edi t  f or  t i me spent  i n 

pr esent ence cust ody i n I l l i noi s f r om t he day of  hi s ar r est  i n 

I l l i noi s ( December  13,  2003)  unt i l  hi s sent enci ng on t he 

I l l i noi s char ge ( Oct ober  19,  2004) .   The def endant  c l ai ms t hat  

t hi s pr esent ence cust ody was bot h " i n connect i on wi t h t he cour se 

of  conduct  f or  whi ch sent ence was i mposed"  i n Wi sconsi n,  Wi s.  

St at .  § 973. 155( 1) ( a) ,  as wel l  as i n connect i on wi t h t he r obber y 

char ge i n I l l i noi s.   However ,  mer el y because t he def endant  was 

i ni t i al l y  br ought  t o cour t  i n connect i on wi t h a Wi sconsi n 

char ge,  i f  t hat  i ndeed happened i n t hi s case,  does not  mean t hat  

he deser ves cr edi t  f or  t i me spent  i n I l l i noi s  cust ody absent  

pr oof  t hat  he was hel d i n cust ody on t he Wi sconsi n char ge.   The 

r ecor d i s devoi d of  any pr oof  t hat  t he def endant  was hel d i n 

I l l i noi s on cash bai l  or  ot her wi se because of  t he Wi sconsi n 
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char ge.   The def endant  f ai l s  t o pr ovi de of f i c i al  cour t  r ecor ds 

whi ch woul d pr ove t hat  I l l i noi s f i l ed a f ugi t i ve compl ai nt  or  

hel d an ext r adi t i on pr oceedi ng based upon t he Wi sconsi n war r ant .   

At  best ,  i t  seems t hat  t he def endant  was ul t i mat el y r et ur ned on 

a det ai ner ,  f or  whi ch i t  i s  c l ear  t hat  no sent ence cr edi t  i s  

due.   

¶244 I  agr ee wi t h t he maj or i t y t hat  Wi s.  St at .  

§ 973. 155( 1) ( a)  pr ovi des f or  sent ence cr edi t  " f or  al l  days spent  

i n cust ody i n connect i on wi t h t he cour se of  conduct  f or  whi ch 

sent ence was i mposed. "   Despi t e t he maj or i t y s i dest eppi ng t he 

i ssue,  t he st at ut e i ndeed r equi r es t hat  t he def endant  be " i n 

cust ody"  " i n connect i on wi t h"  t he Wi sconsi n char ge.   See i d. ;  

St at e v.  Johnson,  2009 WI  57,  ¶27,  318 Wi s.  2d 21,  767 

N. W. 2d 207 ( expl ai ni ng t hat  § 973. 155( 1) ( a)  r equi r es t wo 

det er mi nat i ons:  whet her  t he def endant  was i n cust ody and whet her  

t he cust ody was i n connect i on wi t h t he cour se of  conduct  f or  

whi ch sent ence was i mposed) .   The " i n connect i on wi t h"  l anguage 

has a nexus wi t h t he " i n cust ody"  l anguage,  whi ch t et her s t he 

def endant ' s i n- cust ody st at us t o a speci f i c  char ge.   See 

Johnson,  318 Wi s.  2d 21,  ¶¶32- 33.   For  exampl e,  i n St at e v.  

Bei er sdor f ,  208 Wi s.  2d 492,  498- 99,  561 N. W. 2d 749 ( Ct .  App.  

1997) ,  t he cour t  of  appeal s decl i ned t o gr ant  t he def endant  44 

days of  sent ence cr edi t  agai nst  hi s sexual  assaul t  sent ence f or  

t i me spent  i n pr esent ence cust ody r esul t i ng f r om a bai l  j umpi ng 

char ge,  despi t e t he bai l  j umpi ng char ge ar i s i ng out  of  a 

v i ol at i on of  t he def endant ' s per sonal  r ecogni zance bond on t he 

sexual  assaul t  char ge.   The cour t  of  appeal s expl ai ned:   
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[ B] ecause Bei er sdor f  post ed a per sonal  r ecogni zance 
bond on t he f el ony sexual  assaul t  char ge and r emai ned 
on t hat  bond unt i l  hi s sent enci ng,  and because he was 
i n cust ody on cash bai l  onl y on t he subsequent  bai l  
j umpi ng and sexual  i nt er cour se char ges,  t he f or t y- f our  
days i n cust ody,  under  § 973. 155( 1) ( a) ,  St at s. ,  was 
' cust ody'  onl y ' i n connect i on wi t h t he cour se of  
conduct  f or  whi ch sent ence was i mposed'  and st ayed on 
t he bai l  j umpi ng.  

I d.   I n ot her  wor ds,  t her e was no f act ual  connect i on bet ween t he 

pr esent ence cust ody and t he sent ence i mposed on t he sexual  

assaul t  char ge,  " despi t e t he obvi ous pr ocedur al  connect i on 

bet ween t he bai l  j umpi ng char ge and t he or i gi nal  sexual  assaul t  

char ge:  i . e. ,  wi t hout  t he sexual  assaul t  char ge t her e woul d have 

been no per sonal  r ecogni zance bond,  and t hus,  no bai l  j umpi ng. "   

Johnson,  318 Wi s.  2d 21,  ¶35 ( c i t i ng appr ovi ngl y t he cour t  of  

appeal s '  anal ysi s i n Bei er sdor f ) .   I  f ear  t hat  t he maj or i t y 

t oday has bl ur r ed t he cl ear  di st i nct i on t hat  has her et of or e 

exi st ed as t o when sent ence cr edi t  i s  due and when i t  i s  not .   

The " i n cust ody i n connect i on wi t h"  l anguage of  § 973. 155( 1) ( a)  

has never  been i nt er pr et ed t o r equi r e onl y t hat  l aw enf or cement  

have knowl edge of  an out st andi ng war r ant .   I n t hi s case,  

sent ence cr edi t  f or  bei ng i n cust ody on an I l l i noi s char ge 

shoul d not  be awar ded t o t he def endant  who has shown mer el y t hat  

a pol i ce r epor t  suggest s t hat  l aw enf or cement  knew about  an 

out st andi ng Wi sconsi n war r ant  at  t he t i me he was i ni t i al l y  

ar r est ed i n I l l i noi s.   The bur den of  pr ovi ng bot h t he " i n 

cust ody"  st at us and i t s connect i on wi t h t he cour se of  conduct  

f or  whi ch t he Wi sconsi n sent ence was i mposed r est s wi t h t he 

def endant .   St at e v.  Vi l l al obos,  196 Wi s.  2d 141,  148,  537 
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N. W. 2d 139 ( Ct .  App.  1995) .   Her e,  t he def endant  has f ai l ed t o 

meet  hi s bur den.  

¶245 I n St at e v.  Vi l l al obos,  t he cour t  of  appeal s hel d t hat  

Vi l l al obos was not  ent i t l ed t o sent ence cr edi t  because he f ai l ed 

t o meet  hi s bur den of  demonst r at i ng t hat  t he cust ody f or  whi ch 

he sought  cr edi t  was i n connect i on wi t h t he char ge he was 

sent enced on.   I d.   At  t he t i me of  hi s ar r est  i n Raci ne Count y 

f or  possessi on of  a cont r ol l ed subst ance,  Vi l l al obos was t he 

subj ect  of  an out st andi ng Kenosha Count y war r ant  and compl ai nt  

f or  a char ge of  i nj ur y by conduct  r egar dl ess of  l i f e.   I d.  at  

145.   Fol l owi ng hi s sent ence on t he Raci ne Count y dr ug mat t er ,  

Vi l l al obos was t r ansf er r ed t o Kenosha Count y,  wher e he was 

event ual l y convi ct ed as a habi t ual  cr i mi nal  of  r eckl essl y 

endanger i ng saf et y and sent enced t o 40 mont hs i n pr i son.   I d.   

Vi l l al obos cl ai med t hat  he was ent i t l ed t o sent ence cr edi t  f or  

t he days he spent  i n pr esent ence cust ody i n Raci ne Count y. 1  I d.  

at  146.   The cour t  of  appeal s di sagr eed.   I d.  at  148.    

¶246 Quot i ng St at e v.  Demar s,  119 Wi s.  2d 19,  26,  349 

N. W. 2d 708 ( Ct .  App.  1984) ,  t he Vi l l al obos cour t  r ul ed t hat  " t he 

                                                 
1 Fol l owi ng Vi l l al obos' s convi ct i on f or  possessi on of  a 

cont r ol l ed subst ance,  t he Raci ne Count y Ci r cui t  Cour t  pl aced hi m 
on pr obat i on f or  18 mont hs and or der ed hi m t o ser ve 30 days i n 
j ai l  as a condi t i on of  pr obat i on.   St at e v.  Vi l l al obos,  196 
Wi s.  2d 141,  144,  537 N. W. 2d 139 ( Ct .  App.  1995) .   Vi l l al obos 
was cr edi t ed wi t h 53 days of  pr esent ence cust ody.   I d.   Because 
t he cr edi t  of  53 days was i n excess of  t he 30 days i mposed as a 
condi t i on of  pr obat i on,  Vi l l al obos di d not  have t o ser ve any 
f ur t her  t i me on t he dr ug mat t er .   I d.   I t  was t hose r emai ni ng 23 
days of  " excess"  Raci ne Count y pr esent ence cust ody f or  whi ch 
Vi l l al obos sought  cr edi t  agai nst  t he Kenosha Count y sent ence.   
I d.  at  146.  
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cust ody f or  whi ch cr edi t  i s  sought  ' must  .  .  .  r esul t  f r om t he 

occur r ence of  a l egal  event ,  pr ocess,  or  aut hor i t y whi ch 

occasi ons,  or  i s r el at ed t o,  conf i nement  on t he char ge f or  whi ch 

t he def endant  i s ul t i mat el y sent enced. ' "   196 Wi s.  2d at  146.   

The cour t  of  appeal s r ej ect ed Vi l l al obos' s ar gument  t hat  under  

t he Demar s t est ,  hi s Raci ne Count y cust ody was suf f i c i ent l y 

r el at ed t o or  " i n connect i on wi t h"  t he Kenosha Count y ar r est  

war r ant  and compl ai nt .   I d.  at  146- 48.    

¶247 As t he Vi l l al obos cour t  expl ai ned,  i n Demar s,  t he 

def endant  sought  cr edi t  agai nst  a Wi nnebago Count y sent ence f or  

t i me spent  i n pr esent ence cust ody ser ved i n Fond du Lac Count y 

r el at i ng t o a Fond du Lac pr obat i on r evocat i on pr oceedi ng.   I d.  

at  146- 47 ( c i t i ng Demar s,  119 Wi s.  2d at  21) .   The Wi nnebago 

Count y Sher i f f ' s  Depar t ment  f i l ed a det ai ner  wi t h Fond du Lac 

Count y,  r equest i ng t hat  Fond du Lac Count y det ai n Demar s shoul d 

he post  bond and have hi s pr obat i on hol d l i f t ed.   Demar s,  119 

Wi s.  2d at  21.   The cour t  of  appeal s hel d t hat  Demar s was not  

ent i t l ed t o sent ence cr edi t  agai nst  t he Wi nnebago Count y 

sent ence because t he det ai ner  di d not  occasi on Demar s'  cust ody 

on t he Wi nnebago Count y char ge f or  whi ch he was sent enced:  

The communi cat i on by t he Wi nnebago count y 
aut hor i t i es t o t he Fond du Lac count y aut hor i t i es di d 
not  occasi on t he cust ody of  Demar s on t he Wi nnebago 
count y char ges i n any sense.   Demar s was not  ar r est ed 
based upon t he communi cat i on,  nor ,  based on t he r ecor d 
bef or e [ t he cour t  of  appeal s] ,  was bai l  set  or  any 
bai l  i nf or mat i on conveyed.    

I d.  at  26.    

¶248 Accor di ng t o t he Vi l l al obos cour t ,  " [ t ] he t eachi ng of  

Demar s i s t hat  t he mer e exi st ence of  l egal  pr ocess does not ,  i n 
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and of  i t sel f ,  t r i gger  cust ody. "   196 Wi s.  2d at  147.   The 

pr ocess must  " be accompani ed by some l egal  event  or  occur r ence 

whi ch ' occasi ons,  or  i s r el at ed t o,  conf i nement '  on t he char ge 

r ef er enced i n t he pr ocess. "   I d.  ( quot i ng Demar s,  119 Wi s.  2d at  

26) .   Accor di ngl y,  t he mer e exi st ence of  an ar r est  war r ant ,  l i ke 

i n Vi l l al obos' s case,  i s not  suf f i c i ent  t o t r i gger  cust ody.   I d.    

¶249 Vi l l al obos ar gued t hat  t he Raci ne Count y j ai l  r ecor ds 

demonst r at ed t he necessar y l i nk under  t he Demar s t est ,  as a 

r ef er ence t o t he Kenosha Count y char ge was i ncl uded i n a l i s t  of  

t he var i ous r easons f or  hi s cust ody.   I d.   The cour t  of  appeal s 

r ej ect ed hi s ar gument  t hat  t he j ai l  l og ent r y demonst r at ed an 

" ' occur r ence of  a l egal  event ,  pr ocess,  or  aut hor i t y '  wi t hi n t he 

meani ng of  Demar s. "   I d.  at  147- 48 ( quot i ng Demar s,  119 

Wi s.  2d at  26) .   " Li ke t he det ai ner  i n Demar s,  al l  t hi s ent r y 

connot e[ d]  [ was]  Raci ne Count y ' s awar eness t hat  Kenosha Count y 

had an out st andi ng war r ant  f or  Vi l l al obos' s cust ody. "   I d.  at  

148.   The cour t  of  appeal s not ed t hat  t he r ecor d was si l ent  as 

t o t he r eason f or  Vi l l al obos' s ar r est  i n Raci ne Count y.   I d.   

Accor di ngl y,  t he cour t  of  appeal s deni ed Vi l l al obos sent ence 

cr edi t  f or  t i me spent  i n pr esent ence cust ody i n Raci ne Count y,  

concl udi ng t hat  " [ w] hat  i s l acki ng i s suf f i c i ent  evi dence 

demonst r at i ng t hat  Vi l l al obos' s i ni t i al  ar r est  was based on t he 

Kenosha Count y war r ant  or  t hat  t he war r ant  was ever  execut ed 

agai nst  Vi l l al obos dur i ng hi s Raci ne Count y cust ody. "   I d.  

¶250 I n t hi s case,  t he def endant  has i nt r oduced no pr oof  

t hat  he was ar r est ed and hel d i n cust ody i n I l l i noi s on t he 

Wi sconsi n char ge of  f i r st - degr ee r eckl essl y endanger i ng saf et y.   
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Si mpl y st at ed,  t hi s f ar  af t er  t he f act ,  t he r ecor d i s woef ul l y 

i nadequat e wi t h r espect  t o what  cr edi t  shoul d be due t he 

def endant .   The maj or i t y awar ds t he def endant  sent ence cr edi t  

based on pur e specul at i on.   As was t he case i n Vi l l al obos,  t he 

r ecor d l acks any suf f i c i ent  ev i dence demonst r at i ng t hat  t he 

Wi sconsi n war r ant  was ever  even execut ed agai nst  t he def endant  

dur i ng hi s I l l i noi s cust ody.   See i d.   Whi l e t he ar r est  r epor t  

document i ng t he def endant ' s ar r est  i n Chi cago,  I l l i noi s may l i s t  

bot h an I l l i noi s pr obat i on v i ol at i on war r ant  and a Wi sconsi n 

war r ant ,  t he f act  t hat  t he Wi sconsi n war r ant  was l i s t ed i n t he 

ar r est  r epor t  does not  al one suf f i c i ent l y demonst r at e t hat  t he 

def endant  was subsequent l y hel d i n cust ody i n I l l i noi s on t he 

Wi sconsi n char ge.   Ther e ar e no cour t  r ecor ds t o i ndi cat e t hat  

bai l  was set  f or  t he def endant ' s Wi sconsi n case i n I l l i noi s or  

t hat  he was i n cust ody on t he Wi sconsi n char ge.   I nst ead,  i t  i s  

appar ent  t hat  t he def endant  was hel d i n I l l i noi s  t o answer  t o an 

I l l i noi s cr i mi nal  char ge.  

¶251 Even assumi ng t hat  t he def endant  was ar r est ed i n 

I l l i noi s on t he Wi sconsi n war r ant ,  t he r ecor d i s voi d of  any 

cour t  r ecor ds pr ovi ng t hat  I l l i noi s f i l ed a f ugi t i ve compl ai nt  

or  hel d an ext r adi t i on pr oceedi ng.   The r ecor d f ai l s  t o cont ai n 

any cour t  document s or  ent r i es whi ch woul d ev i dence t hat  any 

case was f i l ed or  ext r adi t i on pr oceedi ng hel d on t he Wi sconsi n 

char ge such t hat  t he def endant  woul d be ent i t l ed t o cr edi t  f or  

bei ng " i n cust ody i n connect i on wi t h"  t he Wi sconsi n char ge.   See 

Wi s.  St at .  § 973. 155( 1) ( a) .    
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¶252 The hol di ng of  a def endant  f or  ext r adi t i on i s not  

wi t hout  cer t ai n r equi r ement s and pr ot ect i ons.   The Ext r adi t i on 

Cl ause of  t he Uni t ed St at es Const i t ut i on gover ns i nt er st at e 

ext r adi t i on and pr ovi des t hat  any per son accused of  commi t t i ng 

an of f ense i n one st at e,  who f l ees t o anot her  st at e,  must  be 

r et ur ned t o t he st at e wher e t he cr i me was commi t t ed upon r equest  

of  t hat  st at e' s execut i ve aut hor i t y.   U. S.  Const .  ar t .  I V,  § 2,  

c l .  2;  18 U. S. C.  § 3182 ( 2006) ;  see al so Bl ack' s Law Di ct i onar y 

605 ( 7t h ed.  1999) .   Sect i on 14 of  t he Uni f or m Cr i mi nal  

Ext r adi t i on Act ,  11 U. L. A.  599 ( 2003) ,  codi f i ed i n Wi sconsi n at  

Wi s.  St at .  § 976. 03( 14)  and i n I l l i noi s at  725 I l l .  Comp.  St at .  

225/ 14 ( 2009) , 2 " per mi t [ s]  t he pol i ce i n one st at e,  upon 

r easonabl e i nf or mat i on t hat  a per son had commi t t ed a f el ony i n 

anot her  st at e,  t o ar r est  t hat  per son wi t hout  a war r ant  when 

f ound i n t he asyl um st at e. "   St at e v.  Hughes,  68 Wi s.  2d 662,  

668,  229 N. W. 2d 655 ( 1975) .   That  ar r est  i s  " known as a 

pr er equi s i t i on ar r est  and i s f or  t he pur pose of  hol di ng t he 

def endant  unt i l  a gover nor ' s r equi s i t i on war r ant  can be i ssued 

upon t he demandi ng st at e' s i ni t i at i on of  ext r adi t i on 

pr oceedi ngs. "   I d.   Regar dl ess of  whet her  t he ar r est  i s  made 

wi t h a f ugi t i ve war r ant ,  Wi s.  St at .  § 976. 03( 13) ;  725 I l l .  Comp.  

St at .  225/ 13,  or  wi t hout  a f ugi t i ve war r ant ,  § 976. 03( 14) ;  725 

I l l .  Comp.  St at .  225/ 14,  a j udge i n t he asyl um st at e must  i ssue 

                                                 
2 The ci t ed st at ut or y pr ovi s i ons i n Wi sconsi n and I l l i noi s,  

whi ch codi f y t he Uni f or m Cr i mi nal  Ext r adi t i on Act ,  ar e 
subst ant i vel y i dent i cal .   Al l  r ef er ences t o t he Wi sconsi n 
St at ut es ar e t o t he 2007- 08 ver si on,  and al l  r ef er ences t o t he 
I l l i noi s St at ut es ar e t o t he 2009 ver si on.   
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a f ugi t i ve compl ai nt ,  st at i ng t he gr ounds f or  t he al l eged 

f ugi t i ve' s ar r est .   See Hughes,  68 Wi s.  2d at  669.   I n t hi s 

case,  t he r ecor d does not  cont ai n any such compl ai nt ,  of f i c i al  

document at i on,  or  cour t  case f i l e ent r i es.  

¶253 Fol l owi ng t he ar r est  and t he i ssuance of  t he f ugi t i ve 

compl ai nt ,  pur suant  t o Wi s.  St at .  § 976. 03( 15)  and 725 I l l .  

Comp.  St at .  225/ 15,  a j udge i n t he asyl um st at e must  det er mi ne 

whet her  t he appear i ng def endant  i s t he per son char ged wi t h 

commi t t i ng t he cr i me i n t he demandi ng st at e and whet her  t he 

def endant  i s a f ugi t i ve f r om j ust i ce.   See Hughes,  68 Wi s.  2d at  

669.   I f  so,  t he j udge must  t hen i ssue a pr er equi s i t i on war r ant  

f or  t he def endant ' s conf i nement  pendi ng t he i ssuance of  t he 

gover nor ' s war r ant  f r om t he demandi ng st at e.   § 976. 03( 15) ;  725 

I l l .  Comp.  St at .  225/ 15;  Hughes,  68 Wi s.  2d at  669.   Pendi ng t he 

gover nor ' s war r ant ,  t he def endant  may be commi t t ed t o count y 

j ai l  i n t he asyl um st at e f or  a per i od not  t o exceed 30 days.   

§ 976. 03( 15) ;  725 I l l .  Comp.  St at .  225/ 15.   The def endant  may be 

r el eased on bai l  by bond,  so l ong as t he def endant  was not  

char ged wi t h a cr i me puni shabl e i n t he demandi ng st at e by deat h 

or  l i f e i mpr i sonment .   § 976. 03( 16) ;  725 I l l .  Comp.  St at .  

225/ 16.   I f  t he gover nor ' s war r ant  i s st i l l  not  r ecei ved,  

commi t ment  or  bai l  may be ext ended up t o 60 days.   § 976. 03( 17) ;  

725 I l l .  Comp.  St at .  225/ 17.   Agai n,  i n t hi s case,  no such 

pr er equi s i t i on war r ant  or  ext r adi t i on case f i l e ent r i es exi st  i n 

t he r ecor d bef or e us.    

¶254 I n f act ,  we ar e not  pr esent ed wi t h any I l l i noi s cour t  

r ecor ds whi ch woul d pr ove t hat  t he ext r adi t i on pr oceedi ng,  
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mandat ed by t he Uni f or m Cr i mi nal  Ext r adi t i on Act  and codi f i ed at  

Wi s.  St at .  § 976. 03 and 725 I l l .  Comp.  St at .  225,  act ual l y t ook 

pl ace i n t hi s case.   See St at e ex r el .  Ehl er s v.  Endi cot t ,  188 

Wi s.  2d 57,  63,  523 N. W. 2d 189 ( Ct .  App.  1994)  ( " The ai m of  

i nt er st at e ext r adi t i on i s t o [ ]  pr ovi de a summar y and mandat or y  

pr oceedi ng. "   ( c i t i ng Mi chi gan v.  Dor an,  439 U. S.  282,  288 

( 1978) ) ) .   The maj or i t y concl udes t hat  based upon " t he r ecor ds 

avai l abl e,  t he pr ocedur es set  f or t h i n t he Uni f or m Act  appear  t o 

have been f ol l owed. "   Maj or i t y op. ,  ¶76.   However ,  t he mandat es 

of  t he Uni f or m Cr i mi nal  Ext r adi t i on Act  demand mor e t han a mer e 

" appear ance"  of  bei ng f ol l owed.   See Dor an,  439 U. S.  at  288 

( " I nt er st at e ext r adi t i on was i nt ended t o be a summar y and 

mandat or y execut i ve pr oceedi ng der i ved f r om t he l anguage of  Ar t .  

I V,  § 2,  c l .  2,  of  t he Const i t ut i on. " ) .  

¶255 The evi dence t hat  t he maj or i t y so heavi l y r el i es on t o 

concl ude t hat  an ext r adi t i on pr oceedi ng t ook pl ace consi st s of  

t wo non- aut hent i cat ed t el et ype messages sent  f r om t he Chi cago 

Pol i ce Depar t ment  Ext r adi t i on Uni t  t o t he Mi l waukee Pol i ce 

Depar t ment .   The f i r st  message,  sent  on December  15,  2003,  

pur por t edl y gi ves not i ce t hat  t he def endant  " appear ed our  ct  

t hi s dat e & r ef used t o wai ve f or mal  ext r adi t i on"  and r equest ed 

t hat  t he Mi l waukee Pol i ce Depar t ment  " pl z pr oceed wi t h [ i t s ]  

gover nor s war r ant  appl i cat i on. "   The second message,  sent  Mar ch 

5,  2004,  pur por t edl y advi sed t hat  t he " gover nor s war r ant  has not  

yet  been r ecei ved"  and t hat  t he " f ugi t i ve char ge must  be 

di smi ssed"  i f  t he war r ant  i s not  r ecei ved wi t hi n t he 90- day 

per i od of  commi t ment  aut hor i zed by sect i ons 16 and 17 of  t he 



No.   2006AP1811- CR. akz 

 

13 
 

Uni f or m Cr i mi nal  Ext r adi t i on Act .   I t  i s  appar ent l y t hese 

t el et ype messages al one t hat  t he c i r cui t  cour t  r el i ed upon and 

t he maj or i t y now uses t o f i nd t hat  t he def endant  i n f act  

appear ed i n Cook Count y Cour t  on December  15,  2003,  f or  an 

ext r adi t i on pr oceedi ng and was t her eaf t er  hel d i n cust ody i n 

connect i on wi t h t he Wi sconsi n char ge f or  al most  a year .   

¶256 We do have i n t he r ecor d a gover nor ' s war r ant  t hat  

Gover nor  J i m Doyl e appar ent l y s i gned on Febr uar y 6,  2004,  t o 

ext r adi t e t he def endant  back t o Wi sconsi n.   However ,  we do not  

know wher e t he document  came f r om or  whet her  i t  was ever  

r ecei ved i n I l l i noi s.   The maj or i t y concedes as much.   Despi t e 

r ecogni z i ng t hat  " t he pr esent  r ecor d does not  document  t he dat e"  

on whi ch ser vi ce of  t he war r ant  act ual l y occur r ed,  i f  at  al l ,  

t he maj or i t y never t hel ess makes t he ext r aor di nar y assumpt i on 

t hat  t he war r ant  was r ecei ved by I l l i noi s wi t hi n t he 90- day 

per i od of  commi t ment  because ( a)  evi dent  by t he second t el et ype 

message,  I l l i noi s was awar e on Mar ch 5,  2003,  t hat  t he Wi sconsi n 

char ge " must  be di smi ssed"  i f  t he gover nor ' s war r ant  i s not  

r ecei ved wi t hi n t he 90- day per i od of  commi t ment ,  and ( b)  

I l l i noi s hel d t he def endant  based on t he Wi sconsi n char ge unt i l  

Oct ober  20,  2004,  wel l  af t er  t he 90- day per i od woul d have 

expi r ed.   Maj or i t y op. ,  ¶71.   The bar e r ecor d bef or e us s i mpl y  

does not  suppor t  such an i ncr edi bl e l eap of  l ogi c.   Even t he 

maj or i t y cannot  expl ai n why I l l i noi s woul d di smi ss t he 

ext r adi t i on case and r el ease t he def endant  on Oct ober  20,  2004,  

i f  i n f act  t he gover nor ' s war r ant  had been r ecei ved.   See i d. ,  

¶73 ( " The r ecor d i s s i l ent  about  why,  af t er  t he gover nor ' s 
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war r ant  i ssued,  t he ext r adi t i on case was di smi ssed,  and t he 

def endant  was t r ansf er r ed t o t he I l l i noi s pr i son syst em. " ) .   

Based upon t he maj or i t y ' s assumpt i ve l ogi c,  i t  i s  j ust  as 

concei vabl e t hat  I l l i noi s never  act ual l y r ecei ved t he gover nor ' s 

war r ant  and i nst ead hel d t he def endant  on t he I l l i noi s char ge 

unt i l  he was sent enced on t hat  char ge on Oct ober  19,  2004.   

Agai n,  based upon t he assumpt i ons t hat  t he r ecor d f or ces t he 

cour t  t o make,  how can t he maj or i t y concl ude t hat  t he def endant  

met  hi s bur den of  pr oof ? 

¶257 I n any event ,  at  or al  ar gument ,  t he par t i es agr eed 

t hat  t he def endant  was t r ansf er r ed t o Mi l waukee Count y on June 

1,  2005,  pur suant  t o t he I nt er st at e Agr eement  on Det ai ner s Act .   

See Wi s.  St at .  §§ 976. 05,  976. 06.   The Act  " est abl i shes 

pr ocedur es t hat  r equi r e cooper at i on bet ween t he ' r ecei v i ng 

st at e'  t hat  i s  r equest i ng t he per son i n cust ody,  and t he 

' sendi ng st at e'  t hat  cur r ent l y has cust ody of  t he accused. "   

St at e v.  Townsend,  2006 WI  App 177,  ¶10,  295 Wi s.  2d 844,  722 

N. W. 2d 753.   " A ' det ai ner '  i s  not  execut ed agai nst  a per son,  

nor ,  st andi ng al one,  can i t  l egal l y aut hor i ze cust ody. "   Demar s,  

119 Wi s.  2d at  24.   Because sent ence cr edi t  r equi r es t he 

def endant  be " i n cust ody i n connect i on wi t h t he cour se of  

conduct  f or  whi ch sent ence was i mposed, "  Wi s.  St at .  

§ 973. 155( 1) ( a) ,  no sent ence cr edi t  r esul t s f r om a det ai ner .   

When t hen does t he maj or i t y concl ude t hat  t he def endant  ceased 

t o be hel d " i n cust ody"  on t he Wi sconsi n char ge and i nst ead was 

hel d on a " det ai ner "  f or  whi ch no cr edi t  i s  due? 
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¶258 The conf usi on caused by t he maj or i t y opi ni on may not  

be l i mi t ed t o i nt er st at e s i t uat i ons.   Sent ence cr edi t  i ssues 

ar i se on a dai l y basi s i n t r i al  cour t s al l  acr oss Wi sconsi n.   

Some sent ence cr edi t  i ssues can be di f f i cul t ,  but  pr i or  t o 

t oday,  i t  seemed cl ear  t hat  i n or der  t o be awar ded sent ence 

cr edi t ,  t he def endant  needed t o be " i n cust ody i n connect i on 

wi t h"  t he case f or  whi ch t he def endant  was bei ng sent enced.   The 

maj or i t y opi ni on conf uses t he f act  t hat  a def endant  may r ecei ve 

cr edi t  f or  t i me spent  i n cust ody bef or e bond or  bai l  i s  set  by 

t he cour t ,  but  once set ,  addi t i onal  sent ence cr edi t  i s  

det er mi ned f r om t hat  poi nt  f or war d based on whet her  t he 

def endant  was r equi r ed t o st ay i n cust ody on bai l  i n connect i on 

wi t h t he case f or  whi ch t he def endant  i s bei ng sent enced.   For  

exampl e,  i t  i s  not  at ypi cal  f or  a def endant  t o be br ought  t o 

cour t ,  i n cust ody,  on t wo or  mor e char ges f or  whi ch bond or  bai l  

wi l l  be set  i n t wo or  mor e cases.   Bai l  or  bond i s set  

separ at el y f or  each case.   A cash bai l  may be set  on one case,  

and a per sonal  r ecogni zance bond may be set  i n t he ot her  

case( s) .   Assumi ng t he def endant  cannot  post  cash bai l  and 

t her ef or e r emai ns i n cust ody i n t hat  case,  sent ence cr edi t  f r om 

t hat  poi nt  f or war d i s due i n t hat  case.   However ,  at  sent enci ng 

i n t he case f or  whi ch t he def endant  r ecei ved a per sonal  

r ecogni zance bond,  and t her ef or e i s not  i n cust ody,  t he 

def endant  i s not  due sent ence cr edi t  f or  t he t i me spent  i n 

cust ody on t he cash bai l  case,  even t hough he or  she was 

i ni t i al l y  ar r est ed and br ought  i nt o cour t  on bot h cases.   

Li kewi se,  i n t hi s case,  even i f  t he def endant  was i ni t i al l y  
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br ought  t o cour t  i n connect i on wi t h a Wi sconsi n char ge al ong 

wi t h t he I l l i noi s char ge,  t hat  does not  mean t hat  t he def endant  

deser ves sent ence cr edi t  agai nst  t he Wi sconsi n sent ence f or  t i me 

spent  i n I l l i noi s cust ody absent  pr oof  t hat  he was hel d i n 

I l l i noi s cust ody on t hat  Wi sconsi n char ge.  

¶259 I n concl usi on,  t he def endant  has f ai l ed t o pr ove t hat  

he i s ent i t l ed t o sent ence cr edi t  on t he Wi sconsi n char ge f or  

t i me spent  i n I l l i noi s cust ody.   He f ai l ed t o meet  hi s bur den of  

pr ovi ng t hat  he was " i n cust ody"  " i n connect i on wi t h t he cour se 

of  conduct "  f or  whi ch t he Wi sconsi n sent ence was i mposed.   See 

Wi s.  St at .  § 973. 155( 1) ( a) ;  Vi l l al obos,  196 Wi s.  2d at  148.   

Mer el y because t he def endant  may have been ar r est ed i n I l l i noi s 

wi t h l aw enf or cement  possessi ng knowl edge t hat  he had an 

out st andi ng Wi sconsi n war r ant  does not  aut omat i cal l y t r ansl at e 

i nt o dual  sent ence cr edi t  i n I l l i noi s and Wi sconsi n f or  near l y a 

year  of  t i me spent  i n I l l i noi s  cust ody,  especi al l y gi ven t he 

l ack of  pr oof  t hat  he was hel d i n I l l i noi s cust ody on t he 

Wi sconsi n char ge.   The ut t er l y def i c i ent  r ecor d i s devoi d of  any 

pr oof  t hat  t he def endant  was hel d i n I l l i noi s on cash bai l  

st emmi ng f r om t he Wi sconsi n char ge.   Ther e ar e al so no cour t  

r ecor ds bef or e us whi ch pr ove t hat  I l l i noi s f i l ed a f ugi t i ve 

compl ai nt  or  hel d an ext r adi t i on pr oceedi ng based upon t he 

Wi sconsi n war r ant .   At  best ,  i t  seems t hat  t he def endant  was 

ul t i mat el y r et ur ned t o Wi sconsi n on a det ai ner ,  f or  whi ch no 

sent ence cr edi t  i s  due.    

¶260 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  
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