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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 DAVI D T.  PROSSER,  J.    The i ssue pr esent ed i n t hi s 

case i s whet her  t he good- f ai t h except i on t o t he excl usi onar y 

r ul e per mi t s t he use of  evi dence obt ai ned by a l aw enf or cement  

of f i cer  i n hi s execut i on of  an ar r est  war r ant  t hat  was voi d f r om 

t he begi nni ng because t he war r ant  had no basi s i n f act  or  l aw.   

The St at e cont ends t hat  suppr essi on of  evi dence f r om a war r ant  

i ssued sol el y as a r esul t  of  j udi c i al  er r or  woul d not  f ur t her  

t he pur poses of  t he excl usi onar y r ul e.  

¶2 We concl ude t hat  t he good- f ai t h except i on t o t he 

excl usi onar y r ul e does not  appl y  t o a s i t uat i on i n whi ch:  ( 1)  no 
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f act s exi st ed t hat  woul d j ust i f y an ar r est  wi t hout  a war r ant ;  

( 2)  t he c i v i l  ar r est  war r ant  i ssued by a c i r cui t  j udge was voi d 

ab i ni t i o1 because ( a)  i t  di d not  compl y wi t h any st at ut e 

aut hor i z i ng t he cour t  t o i ssue a war r ant ;  and ( b)  i t  was not  

suppor t ed by an oat h or  af f i r mat i on;  and ( 3)  t he cour t  i ssued 

t he war r ant  wi t hout  t he benef i t  of  ver i f i cat i on of  t he f act s or  

scr ut i ny of  t he pr ocedur e t o ensur e t hat  t he j udge act ed as a 

det ached and neut r al  magi st r at e.    

¶3 The war r ant  her e was def ect i ve on i t s f ace.   

Nonet hel ess,  we cannot  r easonabl y at t r i but e f aul t  t o t he l aw 

enf or cement  of f i cer  who execut ed t he war r ant .   Thus,  suppr essi ng 

evi dence obt ai ned as a r esul t  of  t he unaut hor i zed,  def ect i ve 

war r ant  i s necessar y t o pr eser ve t he i nt egr i t y of  t he j udi c i al  

pr ocess.   Consequent l y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s,  St at e v.  Hess,  2009 WI  App 105,  320 Wi s.  2d 600,  770 

N. W. 2d 769.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶4 I n mi d- 2005 t he def endant ,  Mi chael  R.  Hess,  was 

ar r est ed i n Wal wor t h Count y f or  oper at i ng a mot or  vehi c l e under  

t he i nf l uence of  an i nt oxi cant ,  i n v i ol at i on of  Wi s.  St at .  

§ 346. 63( 1) ( a)  ( 2007- 08) . 2  Hess was r el eased on a $1, 000 cash 

bond,  whi ch i ncl uded var i ous condi t i ons i ncl udi ng r equi r ement s 

                                                 
1 Ab i ni t i o i s def i ned as " [ f ] r om t he begi nni ng. "   Bl ack’ s 

Law Di ct i onar y 5 ( 8t h ed.  2004) .    

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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t hat  he " appear  on al l  cour t  dat es"  and " not  possess or  consume 

al cohol . "  

¶5 Hess subsequent l y pl ed gui l t y t o t he of f ense——a 

f el ony——and on Januar y 12,  2007,  t he cour t  or der ed a pr esent ence 

i nvest i gat i on ( PSI ) .   The or der  st at ed:  " The Depar t ment  of  

Cor r ect i ons ( Depar t ment )  shal l  conduct  a pr esent ence 

i nvest i gat i on and pr epar e a r epor t  based on t hi s  i nvest i gat i on. "   

I t  al so set  Mar ch 28,  2007,  as t he sent enci ng dat e.   The cour t  

adj ust ed Hess' s bond t o a $10, 000 si gnat ur e bond wi t h condi t i ons 

of  r el ease si mi l ar  t o t hose i n t he or i gi nal  bond.  

¶6 On Febr uar y 8,  2007,  t he PSI  aut hor ,  a Depar t ment  of  

Cor r ect i ons agent ,  sent  a l et t er  t o t he c i r cui t  cour t .   The 

l et t er  expl ai ned t hat  t he agent  had cont act ed Hess t o schedul e a 

meet i ng f or  Febr uar y 1.   Hess appear ed at  t he meet i ng.   The 

agent  t hen r evi ewed a quest i onnai r e t hat  she had sent  t o Hess,  

not i c i ng t hat  por t i ons of  i t  wer e i ncompl et e.   When asked why he 

had not  compl et ed t he quest i onnai r e,  Hess r esponded t hat  i t  

i ncor r ect l y l i s t ed t he of f ense as hi s f i f t h OWI .   The agent  t hen 

asked Hess t o r et ur n t o t he l obby t o compl et e t he quest i onnai r e,  

af t er  whi ch t he i nt er vi ew woul d begi n.   Hess t hen l ef t ,  whi ch 

t he agent  pr esumed was because Hess was f eel i ng i l l .  

¶7 The agent  was unabl e t o cont act  Hess af t er  t hi s 

meet i ng.   She l ef t  a message wi t h Hess' s mot her  aski ng Hess t o 

cont act  t he agent  by 4 p. m.  t hat  day.   Hess di d not  r espond,  

al t hough he l ef t  a message wi t h t he agent ' s super vi sor  

compl ai ni ng about  t he agent .   The agent ' s super vi sor  cont act ed 

Hess and di r ect ed hi m t o r et ur n t o compl et e t he i nt er vi ew on 
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Febr uar y 6.   He di d not  compl y.   The agent  al so was unabl e t o 

cont act  Hess' s at t or ney.   Thus,  t he agent  concl uded her  l et t er  

t o t he cour t  wi t h t he f ol l owi ng par agr aph:  

I t  shoul d be not ed t hat  t o dat e,  Mr .  Hess has not  
at t empt ed t o cont act  t hi s agent  or  [ t he agent ' s 
super vi sor ] .   Ther ef or e,  due t o t he cur r ent  s i t uat i on 
and Mr .  Hess'  f ai l ur e t o cooper at e,  as out l i ned above,  
t hi s agent  does not  f or esee,  at  t hi s t i me,  t hat  t he 
Pr e- Sent ence I nvest i gat i on or der ed by t he Cour t  wi l l  
be compl et ed as r equest ed.   However ,  i t  i s  
r espect f ul l y r equest ed t hat  Mr .  Hess be pl aced i n 
cust ody,  whi ch woul d al l ow t he Pr e- Sent ence 
I nvest i gat i on t o be compl et ed.   Shoul d t he Cour t  
concur  wi t h t hi s r equest ,  pl ease not i f y our  of f i ce of  
such.  

( Emphasi s added. )  

¶8 On Febr uar y 14,  2007,  Ci r cui t  Judge John Race i ssued a 

" Bench War r ant  Ci v i l . "   Thi s war r ant  di r ect ed " any l aw 

enf or cement  of f i cer "  t o " [ a] r r est  and del i ver  t o t he sher i f f  t he 

above named per son because t hi s per son:  .  .  .  f ai l ed t o:  Meet  

wi t h t he Agent  assi gned t o compl et e hi s  Pr e- Sent ence 

I nvest i gat i on. "   The war r ant  speci f i ed t hat  Hess coul d be 

r el eased upon " Compl et i on of  t he Pr esent ence I nvest i gat i on 

I nt er vi ew wi t h t he Agent  assi gned. "  

¶9 On Mar ch 7,  2007,  Deput y Gi l ber t  Maas of  t he Wal wor t h 

Count y Sher i f f ' s  Depar t ment  went  t o Hess' s addr ess,  

under st andi ng t hat  he " had a cr i mi nal  f el ony ar r est  war r ant  f or  

Mi chael  Hess. "   When he ar r i ved,  Deput y Maas encount er ed Hess' s 

f at her  at  t he f r ont  door .   Af t er  a br i ef  conver sat i on wi t h 

Hess' s f at her ,  Deput y Maas spoke wi t h Hess hi msel f  and advi sed 

hi m t hat  he had an ar r est  war r ant  f or  f ai l ur e t o appear  i n 
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cour t .   As t he t wo men wer e wal ki ng t o t he squad car ,  Deput y 

Maas smel l ed t he odor  of  i nt oxi cant s comi ng f r om Hess.   He 

pl aced Hess under  ar r est ,  handcuf f ed hi m,  di d a pat - down sear ch,  

and pl aced Hess i n t he back of  t he squad car .  

¶10 Fol l owi ng nor mal  pr ocedur e,  Deput y Maas r equest ed t he 

di spat ch cent er  t o check i f  Hess was on any condi t i ons of  bond.   

He was advi sed by t he di spat ch cent er  t hat  Hess was on bond f or  

a s i xt h of f ense dr unk dr i v i ng wi t h a mi nor  i n t he vehi c l e and 

t hat  one of  t he condi t i ons of  hi s bond was t hat  he not  possess 

or  consume al cohol .   Deput y Maas t hen t r anspor t ed Hess t o 

Lakel and Medi cal  Cent er  t o obt ai n a bl ood dr aw.  

¶11 Hess was t her eaf t er  char ged wi t h f el ony bai l  j umpi ng,  

i n v i ol at i on of  Wi s.  St at .  § 946. 49,  f or  v i ol at i ng t he bond 

r equi r ement  t hat  he not  possess or  consume al cohol .   He i n t ur n 

f i l ed a mot i on t o suppr ess any evi dence obt ai ned as a r esul t  of  

t he c i v i l  war r ant .   Thi s i ncl uded Deput y Maas ' s obser vat i ons 

r egar di ng Hess' s sobr i et y on Mar ch 7.   Hess ar gued t hat  t he 

c i v i l  bench war r ant  was i nval i d because i t  f ai l ed t o conf or m t o 

t he r equi r ement s f or  a c i v i l  bench war r ant  i n Wi s.  St at .  

ch.  818.   Speci f i cal l y,  he ar gued t hat  ( 1)  none of  t he 

enumer at ed si t uat i ons i n whi ch an ar r est  may be made was 

pr esent ;  and ( 2)  t he cour t  was not  f ur ni shed wi t h an af f i davi t  

pr i or  t o i ssui ng t he war r ant .   He ar gued t hat  al l  evi dence 

obt ai ned on Mar ch 7 must  be suppr essed as t he f r ui t  of  an 

i l l egal  ar r est .  

¶12 The ci r cui t  cour t ,  Judge James Car l son pr esi di ng,  hel d 

a hear i ng on t he mot i on t o suppr ess.   The cour t  decl i ned t o t ake 
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t est i mony at  t he hear i ng because i t  deemed t he l egal i t y of  t he 

war r ant  an i ssue of  l aw.   I t  t hen deni ed t he mot i on,  r easoni ng 

t hat  t he war r ant  was val i d under  ei t her  ( 1)  t he cour t ' s  i nher ent  

power  t o i ssue war r ant s;  or  ( 2)  t he cour t ' s  gener al  st at ut or y 

power s under  Wi s.  St at .  § 757. 01.   The ci r cui t  cour t  al so st at ed 

t hat  even i f  t he war r ant  wer e not  val i d,  t he evi dence was 

admi ssi bl e under  t he good- f ai t h except i on t o t he excl usi onar y 

r ul e.  

¶13 The case pr oceeded t o a j ur y t r i al ,  at  whi ch Deput y 

Mass t est i f i ed r egar di ng hi s obser vat i ons on Mar ch 7.   The j ur y 

f ound Hess gui l t y.   The cour t  wi t hhel d sent ence and pl aced Hess 

on t hr ee year s pr obat i on.   Hess appeal ed.  

¶14 The cour t  of  appeal s r ever sed and r emanded af t er  

suppr essi ng t he evi dence.   Hess,  320 Wi s.  2d 600,  ¶3.   The cour t  

anal yzed t he val i di t y of  t he war r ant ,  obser vi ng t hat  t he c i r cui t  

cour t  l acked t he aut hor i t y t o i ssue a c i v i l  bench war r ant  

because t hi s was a cr i mi nal  case.   I d. ,  ¶11 ( c i t i ng Wi s.  St at .  

ch.  818) .   The cour t  t hen not ed t hat  t he cour t  l acked t he 

aut hor i t y t o i ssue a cr i mi nal  bench war r ant  under  Wi s.  St at .  

§ 968. 09( 1)  because Hess di d not  f ai l  t o appear  i n cour t  and was 

under  no expr ess or  i mpl i ed r equi r ement  t o meet  wi t h t he PSI  

wr i t er .   I d. ,  ¶12.   Fi nal l y,  t he cour t  sai d t hat  t he cour t  had 

no aut hor i t y t o i ssue a war r ant  f or  cont empt  because t he cour t  

di d not  or der  Hess t o cooper at e wi t h t he PSI  wr i t er .   I d. ,  ¶13.   

The cour t  concl uded t hat ,  because war r ant s may be i ssued onl y 

pur suant  t o st at ut e,  t he ar r est  war r ant  was i nval i d.   I d. ,  ¶14 

( c i t i ng Wagner  v.  Lat her s,  26 Wi s.  436,  438 ( 1870) ) .  
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¶15 The cour t  next  exami ned t he appl i cabi l i t y  of  t he 

excl usi onar y r ul e.   The cour t  not ed t hat  t he pr i mar y pur pose of  

t he r ul e was t o det er  unl awf ul  pol i ce conduct  whi l e al so 

pr eser vi ng j udi c i al  i nt egr i t y.   Hess,  320 Wi s.  2d 600,  ¶16 

( c i t i ng Ter r y v.  Ohi o,  392 U. S.  1,  12- 13 ( 1968) ) .   I t  c i t ed 

St at e v.  Kr i egbaum,  194 Wi s.  229,  232,  215 N. W.  896 ( 1927) ,  f or  

t he pr oposi t i on t hat  t he excl usi onar y r ul e pr ohi bi t s evi dence 

obt ai ned pur suant  t o a war r ant  i ssued by a j udge wi t h no l egal  

aut hor i t y t o i ssue such a war r ant .   Hess,  320 Wi s.  2d 600,  ¶¶17-

18.  

¶16 The cour t  of  appeal s next  t ur ned t o t he good- f ai t h 

except i on t o t he excl usi onar y r ul e.   I t  r easoned t hat  t he good-

f ai t h except i on,  as set  out  i n Uni t ed St at es v.  Leon,  468 U. S.  

897 ( 1984) ,  and St at e v.  Eason,  2001 WI  98,  245 Wi s.  2d 206,  629 

N. W. 2d 625,  " al l ow[ s]  t he admi ssi on of  evi dence when l aw 

enf or cement  of f i cer s di d what  t hey wer e supposed t o .  .  .  but  

someone made an acci dent al  c l er i cal  or  t echni cal  er r or  or  t he 

j udge er r ed i n concl udi ng t hat  t he l aw enf or cement ' s appl i cat i on 

f ul f i l l ed t he r equi r ement s f or  a war r ant . "   Hess,  320 

Wi s.  2d 600,  ¶21.   The cour t  r ej ect ed t he St at e' s ar gument  t hat  

t he good- f ai t h except i on appl i es wher e t he er r or  i s j udi c i al ,  

r easoni ng t hat  t he cour t  i n t hi s case di d not  mer el y make an 

er r or ,  but  act ed out si de t he l aw.   I d. ,  ¶22.  

¶17 The cour t  decl ar ed t hat  t he pur pose of  t he good- f ai t h 

except i on i s not  s i mpl y t o det er  pol i ce mi sconduct ,   i d. ,  ¶23,  

but  al so t o pr eser ve j udi c i al  i nt egr i t y,  meani ng t hat  cour t s 

must  ensur e " t hat  our  j udi c i al  pr ocess does not  sanct i on,  
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appr ove and be par t y t o const i t ut i onal  v i ol at i ons, "  i d. ,  ¶25.   

Fi nal l y,  t he cour t  exami ned cases i n sever al  di f f er ent  

j ur i sdi ct i ons t o concl ude t hat  " t he good f ai t h except i on does 

not  appl y when a j udge act s out si de t he l aw by i ssui ng a war r ant  

he or  she had no aut hor i t y what soever  t o i ssue. "   I d. ,  ¶26;  

Uni t ed St at es v.  Scot t ,  260 F. 3d 512,  515 ( 6t h Ci r .  2001) ;  

Bost eder  v.  Ci t y of  Rent on,  117 P. 3d 316,  323 ( Wash.  2005) ;  

St at e v.  Wi l son,  618 N. W. 2d 513,  520 ( S. D.  2000) .  

¶18 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.    

I I .  STANDARD OF REVI EW 

¶19 We r evi ew a mot i on t o suppr ess i n t wo st eps.   St at e v.  

Mat ej ka,  2001 WI  5,  ¶16,  241 Wi s.  2d 52,  621 N. W. 2d 891.   Fi r st ,  

we uphol d t he c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act  unl ess 

t hey ar e c l ear l y er r oneous.   I d.   Second,  we i ndependent l y appl y 

const i t ut i onal  pr i nci pl es t o t hose f act s.   I d.   The 

const i t ut i onal  suf f i c i ency of  a war r ant  and t he appl i cat i on of  

t he good- f ai t h except i on t o t he excl usi onar y r ul e ar e i ssues of  

l aw,  whi ch we r evi ew de novo.   See St at e v.  Meyer ,  216 

Wi s.  2d 729,  744,  576 N. W. 2d 260 ( 1998) ;  Eason,  245 Wi s.  2d 206,  

¶9.  

I I I .  DI SCUSSI ON 

¶20 The St at e concedes t hat  t he ar r est  war r ant  was 

i nval i d.   As a r esul t ,  t he St at e' s evi dence of  Hess' s 

consumpt i on and possessi on of  al cohol ——t he evi dence used t o 

convi ct  Hess of  f el ony bai l  j umpi ng——was obt ai ned i n v i ol at i on 

of  t he Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on and 
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Ar t i c l e I ,  § 11 of  t he Wi sconsi n Const i t ut i on.   Thus,  t he i ssue 

i n t hi s case i s whet her  excl usi on of  t hat  evi dence i s 

appr opr i at e,  or  whet her  t he cour t  shoul d per mi t  use of  t he 

evi dence on gr ounds t hat  l aw enf or cement  obt ai ned t he evi dence 

whi l e act i ng i n good- f ai t h r el i ance on an ar r est  war r ant  t hat  

was voi d.  

¶21 I n r esol v i ng t hi s i ssue,  we begi n by exami ni ng t he 

st at ut or y and const i t ut i onal  war r ant  r equi r ement s and t he 

def i c i enci es of  t he war r ant  at  i ssue i n t hi s case.   We t hen 

consi der  t he hi s t or i cal  devel opment  of  t he excl usi onar y r ul e and 

i t s good- f ai t h except i on i n t he f eder al  cour t s as wel l  as t he 

par al l el  devel opment s i n Wi sconsi n.   Fi nal l y,  we appl y t hese 

pr i nci pl es t o det er mi ne whet her  excl usi on i s an appr opr i at e 

r emedy under  t he unusual  f act s of  t hi s case.  

A.  War r ant  Requi r ement s i n Wi sconsi n 

¶22 The war r ant  i n t hi s case suf f er ed f r om t wo pr i mar y 

def ect s:  ( 1)  t he c i r cui t  cour t  di d not  have st at ut or y aut hor i t y 

t o i ssue a war r ant  f or  f ai l ur e t o meet  wi t h a PSI  i nvest i gat or ;  

and ( 2)  t he war r ant  was not  suppor t ed by an oat h or  af f i r mat i on.    

1.  Lack of  St at ut or y Aut hor i t y 

¶23 The def endant  cont ends and t he St at e concedes t hat  t he 

ar r est  war r ant  was i ssued wi t hout  aut hor i t y.  

¶24 Under  appr opr i at e c i r cumst ances,  a c i r cui t  cour t  has 

st at ut or y aut hor i t y t o i ssue a ( 1)  c i v i l  bench war r ant ,  ( 2)  a 

cr i mi nal  bench war r ant ,  or  ( 3)  a cont empt  war r ant .   To 

i l l ust r at e,  had t he ci r cui t  cour t  or der ed Hess t o compl y wi t h 

t he r equest s of  t he PSI  wr i t er  or  made hi s cooper at i on a 
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condi t i on of  bond,  t he cour t  mi ght  have or der ed t he def endant  

ar r est ed f or  cont empt  ( Wi s.  St at .  §§ 785. 03( 1) ( b) ,  785. 04( 1) )  or  

i ssued a cr i mi nal  bench war r ant  ( Wi s.  St at .  § 968. 09( 1) )  af t er  

Hess f ai l ed t o f ol l ow up wi t h t he PSI  wr i t er .   Had Hess f ai l ed 

t o appear  bef or e t he cour t  on a c i v i l  mat t er ,  a c i v i l  bench 

war r ant  woul d have been appr opr i at e ( Chapt er  818) .   Under  t he 

f act s of  t hi s case,  however ,  t he war r ant  cannot  be suppor t ed by 

any of  t hese var i ous st at ut es.   The cour t  i ssued what  pur por t ed 

t o be a c i v i l  bench war r ant  i n a cr i mi nal  case on t he basi s of  

Hess' s f ai l ur e t o compl y wi t h an or der  t he cour t  never  gave.  

¶25 Ci vi l  ar r est s ar e gover ned by Wi s.  St at .  ch.  818.   I n 

a c i v i l  act i on,  ar r est s ar e t o be made onl y " as pr escr i bed by 

t hi s chapt er . "   Wi s.  St at .  § 818. 01( 1) .   The st at ut e t hen l i s t s 

ei ght  c i r cumst ances under  whi ch a def endant  may be ar r est ed 

pur suant  t o a c i v i l  bench war r ant .   Wi s.  St at .  § 818. 02.   The 

pr ocedur es under  t he chapt er ,  i n t ur n,  r equi r e t hat  an " or der  

f or  t he ar r est  of  t he def endant  must  be obt ai ned f r om t he 

cour t . "   Wi s.  St at .  § 818. 03.   The cour t  may i ssue such an or der  

" wher e i t  shal l  appear  by af f i davi t  t hat  a cause of  act i on 

exi st s,  and t hat  i t  i s  one of  t hose ment i oned i n s.  818. 02. "  

Wi s.  St at .  § 818. 04 ( emphasi s added) .   To execut e t he war r ant ,  

" [ t ] he af f i davi t ,  bond and or der  of  ar r est  shal l  be del i ver ed t o 

t he sher i f f . "   Wi s.  St at .  § 818. 07 ( emphasi s added) .    

¶26 Not hi ng i n t he r ecor d suggest s t hat  any of  t he 

c i r cumst ances aut hor i z i ng a c i v i l  bench war r ant  under  § 818. 02 

exi st ed.   No af f i davi t  was pr ovi ded t o t he c i r cui t  cour t  

demonst r at i ng t he exi st ence of  any of  t hose ci r cumst ances,  and 
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consequent l y no af f i davi t  accompani ed t he or der  f or  ar r est  

del i ver ed t o t he sher i f f .   Equal l y i mpor t ant ,  t he mat t er  pendi ng 

bef or e t he cour t  was cr i mi nal ,  not  c i v i l .   Ther ef or e,  t he cour t  

was wi t hout  aut hor i t y t o i ssue a c i v i l  bench war r ant .  

¶27 The cour t  may i ssue a war r ant  f or  t he ar r est  of  a 

def endant  when a j udge det er mi nes t hat  t her e i s pr obabl e cause 

t o bel i eve t hat  a cr i mi nal  of f ense has been commi t t ed and t hat  

t he accused has commi t t ed i t .   Wi s.  St at .  § 968. 04.   Hess' s 

f ai l ur e t o cooper at e wi t h t he agent  i n pr epar i ng a PSI  was not  a 

cr i me.   I n addi t i on,  under  Wi s.  St at .  § 968. 09( 1) ,  a cour t  may 

i ssue a cr i mi nal  ar r est  war r ant  when a wi t ness f ai l s t o appear  

bef or e t he cour t  as r equi r ed " or  v i ol at es a t er m of  t he 

def endant ' s .  .  .  bond. "   Her e,  Hess had not  f ai l ed t o appear  

f or  a cour t  dat e.   Nor  had he vi ol at ed a t er m of  hi s bond,  

because meet i ng wi t h t he PSI  agent  was not  a condi t i on of  hi s 

bond.   Ther ef or e,  t he c i r cui t  cour t  was wi t hout  aut hor i t y t o 

i ssue an ar r est  war r ant  under  § 968. 09( 1) .  

¶28 Fi nal l y,  Wi s.  St at .  ch.  785 per mi t s a c i r cui t  cour t  t o 

or der  i mpr i sonment  as a r emedi al  sanct i on f or  cont empt  of  cour t .   

Such cont empt  i s def i ned i n r el evant  par t  as i nt ent i onal  

" [ m] i sconduct  i n t he pr esence of  t he cour t "  or  " [ d] i sobedi ence,  

r esi st ance or  obst r uct i on of  t he aut hor i t y,  pr ocess or  or der  of  

a cour t . "   Wi s.  St at .  § 785. 01( 1) ( a) - ( b) .   Ther e i s not hi ng i n 

t he r ecor d t o suggest  t hat  Hess sat i sf i ed ei t her  def i ni t i on of  

cont empt  of  cour t .   I n par t i cul ar ,  he di d not  f ai l  t o compl y 

wi t h an expl i c i t  or der  of  t he cour t .   Ther ef or e,  t he ar r est  

war r ant  was not  aut hor i zed under  ch.  785.  
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¶29 Because t he ci r cui t  cour t  had no aut hor i t y t o i ssue 

t he war r ant  i t  di d,  excl usi on i s an appr opr i at e r emedy f or  

evi dence obt ai ned as a r esul t  of  t hat  war r ant .   Thi s cour t  hel d 

i n Kr i egbaum t hat  wher e a magi st r at e l acked aut hor i t y t o i ssue a 

war r ant ,  t he sear ch conduct ed and evi dence sei zed r esul t ed i n a 

const i t ut i onal  v i ol at i on.   Kr i egbaum,  194 Wi s.  at  232.   I n 

Kr i egbaum,  a j ust i ce of  t he peace i ssued a war r ant  aut hor i z i ng a 

sear ch of  t he per son of  t he def endant ,  but  t he st at ut es 

aut hor i zed j ust i ces of  t he peace t o i ssue war r ant s onl y t o 

sear ch a " par t i cul ar  house or  pl ace. "   I d.   Fr om t hese f act s,  

t he cour t  hel d:  " A sear ch made pur suant  t o war r ant  i ssued by a 

j ust i ce of  t he peace t o whom t he l egi s l at ur e had not  gr ant ed t he 

power  t o i ssue such a war r ant  i s  an unr easonabl e sear ch and i n 

v i ol at i on of  t he def endant ' s const i t ut i onal  r i ght s. "   I d.  

¶30 The cour t  of  appeal s has appl i ed t he pr i nci pl e 

ar t i cul at ed i n Kr i egbaum i n sever al  cases.   I n t hese cases,  t he 

cour t  hel d t hat  evi dence must  be suppr essed when i t  was obt ai ned 

pur suant  t o a war r ant  i ssued by a cour t  commi ssi oner  not  

aut hor i zed t o i ssue sear ch war r ant s.   St at e v.  Loney,  110 

Wi s.  2d 256,  258- 60,  328 N. W. 2d 872 ( Ct .  App.  1982) ;  St at e v.  

Gr awi en,  123 Wi s.  2d 428,  431,  367 N. W. 2d 816 ( Ct .  App.  1985) . 3  

                                                 
3 St at e v.  Gr awi en was deci ded af t er  t he Uni t ed St at es 

Supr eme Cour t  had adopt ed a good- f ai t h except i on t o t he 
excl usi onar y r ul e.   St at e v.  Gr awi en,  123 Wi s.  2d 428,  367 
N. W. 2d 816 ( Ct .  App.  1985) .   The Wi sconsi n Cour t  of  Appeal s 
r ef used t o appl y t he good- f ai t h except i on,  whi ch had not  yet  
been adopt ed i n Wi sconsi n,  r easoni ng t hat  doi ng so woul d 
over r ul e exi st i ng Wi sconsi n pr ecedent .   I d.  at  432.  
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These cases,  t oget her  wi t h Kr i egbaum,  suppor t  t he concl usi on 

t hat  excl usi on i s an appr opr i at e r emedy wher e evi dence was 

obt ai ned by a war r ant  i ssued by a magi st r at e who l acked t he 

aut hor i t y t o i ssue t he war r ant .  

¶31 Thi s basi c pr i nci pl e i s r ei nf or ced by St at e v.  

Popenhagen,  2008 WI  55,  309 Wi s.  2d 601,  749 N. W. 2d 611.   I n 

Popenhagen,  t he st at e obt ai ned evi dence pur suant  t o subpoenas 

t hat  di d not  sat i sf y t he st at ut or y r equi r ement  of  a showi ng of  

pr obabl e cause.   I d. ,  ¶¶7,  13.   We hel d t hat  suppr essi on was 

necessar y because t he means by whi ch t he st at e pr ocur ed evi dence 

was i n v i ol at i on of  t he pr ocedur es set  out  by st at ut e.   I d. ,  

¶97.   Al l owi ng document s obt ai ned by a subpoena not  compl yi ng 

wi t h t he st at ut or y pr obabl e cause r equi r ement  woul d make t he 

st at ut or y saf eguar ds meani ngl ess.   I d. ,  ¶61.   By t he same t oken,  

we hel d t hat  suppr essi on of  an i ncr i mi nat i ng st at ement  pr ocur ed 

by use of  t hose same document s was necessar y t o f ul l y  pr ot ect  

per sons f r om t he st at e' s f ai l ur e t o compl y wi t h t he st at ut e.   

                                                                                                                                                             
I n St at e v.  Col l i ns,  t he cour t  of  appeal s appl i ed t he good-

f ai t h except i on t o t he excl us i onar y r ul e bef or e t hi s cour t  
adopt ed i t .   St at e v.  Col l i ns,  122 Wi s.  2d 320,  329- 30,  363 
N. W. 2d 229 ( Ct .  App.  1984) .   Col l i ns does not  cont r adi ct  t he 
basi c pr i nci pl e f r om St at e v .  Kr i egbaum,  194 Wi s.  229,  215 
N. W.  896 ( 1927) ,  because t he cour t  not ed speci f i cal l y t hat  " t he 
def ect  i n t he war r ant  di d not  st em f r om i t s bei ng i ssued by a 
per son ot her  t han a pr oper l y empower ed neut r al  magi st r at e. "   I d.  
at  327.  
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I d. ,  ¶85.   Li ke t he subpoenas i n Popenhagen,  t he war r ant  i n t hi s  

case di d not  conf or m t o t he basi c st at ut or y r equi r ement s. 4 

¶32 These cases l ead us t o concl ude t hat  because t he 

st at ut es di d not  aut hor i ze a war r ant  under  t hese ci r cumst ances,  

t he war r ant  was voi d ab i ni t i o.   I n such a s i t uat i on,  excl usi on 

i s an appr opr i at e r emedy.   The St at e i s no mor e ent i t l ed t o t he 

use of  t he evi dence her e t han i t  woul d be had l aw enf or cement  

pl aced Hess i n cust ody wi t hout  a war r ant  i n c i r cumst ances wher e 

a war r ant  was r equi r ed.   The war r ant  had no basi s i n f act  or  l aw 

and was voi d f r om t he moment  i t  was i ssued;  t her ef or e,  t he 

evi dence sei zed pur suant  t o Hess' s ar r est  i s  subj ect  t o t he 

excl usi onar y r ul e.  

2.  Lack of  Oat h or  Af f i r mat i on 

¶33 Bot h t he Uni t ed St at es and Wi sconsi n Const i t ut i ons 

pr ovi de t hat  " no War r ant s shal l  i ssue,  but  upon pr obabl e cause,  

suppor t ed by Oat h or  af f i r mat i on .  .  .  . "   U. S.  Const .  amend.  

I V;  Wi s.  Const .  ar t .  1,  § 11.   We have decl i ned t o consi der  t hi s 

r equi r ement  a mer e t echni cal i t y ,  but  have uphel d i t s basi c 

subst ant i ve i mpor t ance,  st at i ng:  

An oat h i s a mat t er  of  subst ance,  not  f or m,  and i t  i s 
an essent i al  component  of  t he Four t h Amendment  and 
l egal  pr oceedi ngs.   The pur pose of  an oat h or  
af f i r mat i on i s t o i mpr ess upon t he swear i ng i ndi v i dual  
an appr opr i at e sense of  obl i gat i on t o t el l  t he t r ut h.   

                                                 
4 A concur r i ng opi ni on empl oyed a somewhat  di f f er ent  

anal ysi s and concl uded:  " A ci r cui t  cour t  cannot  be deni ed t he 
power  t o r emedy an obvi ous and undi sput ed mi suse of  i t s  j udi c i al  
aut hor i t y by t he di st r i ct  at t or ney. "   St at e v.  Popenhagen,  2008 
WI  55,  ¶109,  309 Wi s.  2d 601,  749 N. W. 2d 611 ( Pr osser ,  J. ,  
concur r i ng) .  
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An oat h or  af f i r mat i on t o suppor t  a sear ch war r ant  
r emi nds bot h t he i nvest i gat or  seeki ng t he sear ch 
war r ant  and t he magi st r at e i ssui ng i t  of  t he 
i mpor t ance and sol emni t y of  t he pr ocess i nvol ved.   An 
oat h or  af f i r mat i on pr ot ect s t he t ar get  of  t he sear ch 
f r om i mper mi ssi bl e st at e act i on by cr eat i ng l i abi l i t y  
f or  per j ur y or  f al se swear i ng f or  t hose who abuse t he 
war r ant  pr ocess by gi v i ng f al se or  f r audul ent  
i nf or mat i on.   An oat h pr eser ves t he i nt egr i t y  of  t he 
sear ch war r ant  pr ocess and t hus pr ot ect s t he 
const i t ut i onal l y guar ant eed f undament al  r i ght  of  
peopl e t o be secur e i n t hei r  per sons,  houses,  paper s,  
and ef f ect s agai nst  unr easonabl e sear ches and 
sei zur es.   

St at e v.  Tye,  2001 WI  124,  ¶19,  248 Wi s.  2d 530,  636 N. W. 2d 473 

( f oot not es omi t t ed) .  

¶34 When a war r ant  f ai l s  t o compl y wi t h t he const i t ut i onal  

oat h or  af f i r mat i on r equi r ement ,  we have consi der ed i t  t o be 

" i nval i d when i ssued. "   I d. ,  ¶23.   I n Tye t he war r ant  was 

" f aci al l y def ect i ve because no swor n af f i davi t  was at t ached, "  

al t hough t he cour t  hel d and t he par t i es st i pul at ed t hat  t he 

af f i davi t ,  i f  t r ue and swor n,  woul d have pr ovi ded pr obabl e cause 

f or  t he sear ch.   I d. ,  ¶¶5,  7.   We cont r ast ed t he war r ant ' s 

def i c i ency wi t h a case wher e t he er r or  was i n t he st r eet  number  

of  t he pr emi ses t o be sear ched.   St at e v.  Ni chol son,  174 

Wi s.  2d 542,  544,  497 N. W. 2d 791 ( Ct .  App.  1993) .   I n Ni chol son,  

however ,  t hi s er r or  was onl y  a " t echni cal  i r r egul ar i t y not  

af f ect i ng t he subst ant i al  r i ght s  of  t he def endant , "  al l owi ng t he 

war r ant  i t sel f  t o be val i d when i ssued.   Tye,  248 Wi s.  2d 530,  

¶23.    

¶35 Her e,  t he ar r est  war r ant  was not  accompani ed by an 

af f i davi t ,  swor n or  unswor n.   The absence of  an af f i davi t  

v i ol at ed Wi s.  St at .  §§ 818. 04 and 818. 07.   The absence of  a 
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swor n af f i davi t  v i ol at ed t he st at e and f eder al  const i t ut i ons and 

r ender ed evi dence obt ai ned as a r esul t  of  t he war r ant  

i nadmi ssi bl e.   Tye,  248 Wi s.  2d 530,  ¶3.    An oat h or  

af f i r mat i on i s necessar y " t o i nduce an honest  bel i ef  i n t he mi nd 

of  t he magi st r at e"  t hat  pr obabl e cause exi st s.   Kr aus v.  St at e,  

226 Wi s.  383,  386 ( 1937)  ( c i t i ng St at e v.  Bal t es,  183 Wi s.  545,  

552,  198 N. W.  282 ( 1924)  ( suppr essi ng evi dence because no swor n 

t est i mony exi st ed t o suppor t  t he war r ant ) ) .    

¶36 The oat h or  af f i r mat i on and pr obabl e cause 

r equi r ement s appl y equal l y t o ar r est  war r ant s as wel l  as sear ch 

war r ant s.   Gi or denel l o v.  U. S. ,  357 U. S.  480,  485- 86 ( 1958) .   

The swor n compl ai nt  or  af f i davi t  i s  necessar y t o al l ow t he j udge 

or  magi st r at e t o make an i nf or med det er mi nat i on r egar di ng t he 

exi st ence of  pr obabl e cause.   I d.  at  486.   The t est  f or  t he 

suf f i c i ency of  a swor n compl ai nt  or  af f i davi t  i s  whet her  i t  can 

" suppor t  t he i ndependent  j udgment  of  a di s i nt er est ed 

magi st r at e. "   Whi t el ey v.  War den,  Wyo.  St at e Pen. ,  401 U. S.  560,  

565 ( 1971) .  

¶37 Wi t hout  an af f i davi t  accompani ed by oat h or  

af f i r mat i on,  t he war r ant  f ai l ed t o meet  a basi c const i t ut i onal  

r equi r ement  and was voi d ab i ni t i o.   See Tye,  248 Wi s.  2d 530,  

¶13.   The absence of  any af f i davi t  shoul d have put  bot h t he 

cour t  and t he sher i f f ' s  depar t ment  on not i ce of  a pr obl em.  

B.  The Excl usi onar y Rul e and Good- Fai t h Except i on 

¶38 Al t hough we hol d t hat  t he excl usi onar y r ul e appl i es 

because t he war r ant  was voi d when i ssued,  t he St at e asks us t o 

ext end t he good- f ai t h except i on t o t he excl usi onar y r ul e i n 



No.   2008AP2231- CR 

17 
 

Wi sconsi n t o r ender  evi dence admi ssi bl e when i t  i s  sei zed 

pur suant  t o a war r ant  i ssued wi t hout  st at ut or y aut hor i t y.   To 

det er mi ne whet her  such an ext ensi on of  t he good- f ai t h except i on 

i s appr opr i at e,  we begi n by exami ni ng t he hi st or i cal  backgr ound 

of  t he excl usi onar y r ul e i n t he f eder al  cour t s and i n Wi sconsi n.   

We t hen appl y t hese pr i nci pl es t o t he s i t uat i on i n whi ch a 

c i r cui t  cour t  i ssues a war r ant  wi t hout  st at ut or y aut hor i t y and 

unsuppor t ed by an oat h or  af f i r mat i on.    

1.  The Feder al  Excl usi onar y Rul e 

¶39 The or i gi n of  t he Four t h Amendment  excl usi onar y r ul e 

can be t r aced t o t he Supr eme Cour t ' s  deci s i on i n Weeks v.  Uni t ed 

St at es,  i n whi ch t he Cour t  consi der ed a def endant ' s t i mel y 

obj ect i on t o t he war r ant l ess sei zur e of  evi dence f r om hi s 

r esi dence.   Weeks v.  Uni t ed St at es,  232 U. S.  383,  387- 88 ( 1914) .   

The i mpor t  of  t he Four t h Amendment ,  i t  expl ai ned,  was " t o put  

t he cour t s .  .  .  under  l i mi t at i ons and r est r ai nt s as t o t he 

exer ci se of  [ t hei r ]  power  and aut hor i t y. "   I d.  at  391- 92.   I t  

concl uded t hat  unl awf ul  sei zur es " shoul d f i nd no sanct i on i n t he 

j udgment s of  t he cour t s whi ch ar e char ged at  al l  t i mes wi t h t he 

suppor t  of  t he Const i t ut i on. "   I d.  at  392.   Accor di ngl y,  t he 

Cour t  hel d t hat  t he t r i al  cour t  er r ed by r ef usi ng t he r et ur n of  

t he paper s and by al l owi ng t hem t o be used at  t r i al .   I d.  at  

398.  

¶40 I ni t i al l y ,  t he excl usi onar y r ul e cr eat ed i n Weeks 

appl i ed onl y t o f eder al  of f i cer s  and f eder al  cour t s.   I n Wol f  v.  

Col or ado,  t he Cour t  acknowl edged t hat  t he Four t h Amendment  

pr ot ect i ons ar e appl i ed t o t he st at es t hr ough t he Due Pr ocess 
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Cl ause of  t he Four t eent h Amendment ,  but  i t  decl i ned t o ext end 

t he excl usi onar y r ul e t o t he st at es on gr ounds t hat  t he r ul e was 

not  r equi r ed by t he t ext  of  t he Const i t ut i on or  by v i r t ue of  

l egi s l at i on.     Wol f  v.  Col or ado,  338 U. S.  25,  27- 28 ( 1949) .  

Rat her ,  excl usi on was " a mat t er  of  j udi c i al  i mpl i cat i on. "   I d.  

at  28.   I nst ead of  i mposi ng t he excl usi onar y r ul e on t he st at es'  

admi ni st r at i on of  j ust i ce,  t he Cour t  chose t o al l ow t he st at es 

t o pur sue ot her  met hods t hat  mi ght  be equal l y ef f ect i ve 

sol ut i ons t o t he const i t ut i onal  pr obl em.   I d.  at  31.   

¶41 Twel ve year s l at er ,  however ,  t he Cour t  r econsi der ed 

t hi s v i ew and over r ul ed Wol f ,  hol di ng t hat  " al l  evi dence 

obt ai ned by sear ches and sei zur es i n v i ol at i on of  t he 

Const i t ut i on i s .  .  .  i nadmi ssi bl e i n a st at e cour t . "   Mapp v.  

Ohi o,  367 U. S.  643,  655 ( 1961) .   To hol d,  as Wol f  di d,  t hat  t he 

Four t h Amendment  as appl i ed t o t he st at es does not  i mpose 

consequences f or  v i ol at i ons woul d be " t o gr ant  t he r i ght  but  i n 

r eal i t y t o wi t hhol d i t s pr i v i l ege and enj oyment . "   I d.  at  656.   

I n r esponse t o cr i t i c i sm t hat  t he excl usi onar y r ul e r esul t s i n 

l et t i ng t he gui l t y go f r ee,  t he Cour t  r eaf f i r med an ear l i er  

hol di ng f r om El ki ns v.  Uni t ed St at es:  

" [ T] her e i s anot her  consi der at i on——t he i mper at i ve of  
j udi c i al  i nt egr i t y. "   The cr i mi nal  goes f r ee,  i f  he 
must ,  but  i t  i s  t he l aw t hat  set s hi m f r ee.   Not hi ng 
can dest r oy a gover nment  mor e qui ckl y t han i t s  f ai l ur e 
t o obser ve i t s own l aws,  or  wor se,  i t s di sr egar d of  
t he char t er  of  i t s  own exi st ence.     

Mapp,  367 U. S.  at  659 ( quot i ng El k i ns v.  Uni t ed St at es,  364 U. S.  

206,  222 ( 1960) )  ( i nt er nal  c i t at i ons omi t t ed) .   The Cour t  went  

on t o emphasi ze t hat  appl y i ng t he excl usi onar y r ul e t o t he 
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st at es " i s not  onl y t he l ogi cal  di ct at e of  pr i or  cases,  but  i t  

al so makes ver y good sense.   Ther e i s no war  bet ween t he 

Const i t ut i on and common sense. "   Mapp,  367 U. S.  at  657.  

¶42 The Cour t  el abor at ed on t he pur poses and f unct i ons of  

t he excl usi onar y r ul e i n t he cont ext  of  pol i ce of f i cer  " st op and 

f r i sk"  sei zur es i n Ter r y v.  Ohi o.   I n Ter r y t he Cour t  hel d t hat  

excl udi ng evi dence sei zed i n v i ol at i on of  t he Four t h Amendment  

seeks t o det er  unl awf ul  pol i ce conduct  whi l e ser vi ng anot her  

" v i t al  f unct i on——' t he i mper at i ve of  j udi c i al  i nt egr i t y. ' "   

Ter r y,  392 U. S.  at  12- 13 ( c i t i ng El k i ns,  364 U. S.  at  222) .   The 

Cour t  ul t i mat el y concl uded t hat  t he pol i ce of f i cer ' s act i ons i n 

Ter r y wer e pr oper  under  t he Four t h Amendment ,  but  emphasi zed 

t hat  " [ c] our t s whi ch s i t  under  our  Const i t ut i on cannot  and wi l l  

not  be made par t y t o l awl ess i nvasi ons of  t he const i t ut i onal  

r i ght s of  c i t i zens. "   Ter r y,  392 U. S.  at  13.  

¶43 Si xt een year s l at er ,  t he Supr eme Cour t  modi f i ed t he 

excl usi onar y r ul e t o pr ovi de a good- f ai t h except i on when a 

pol i ce of f i cer  r el i es i n good f ai t h on a f aci al l y val i d war r ant  

t hat  was i ssued by a neut r al  and det ached magi st r at e.   Leon,  468 

U. S.  at  905.   Cr uci al  t o t he Cour t ' s  anal ysi s was bal anci ng t he 

i nt er est s of  pr eser vi ng pr obat i ve evi dence i n cr i mi nal  t r i al s 

and r emovi ng any i ncent i ve f or  of f i c i al  mi sconduct  or  

const i t ut i onal  v i ol at i ons.   I d.  at  900- 01.   

¶44 The Cour t  t emper ed t he good- f ai t h except i on by 

i dent i f y i ng f our  c i r cumst ances i n whi ch t he good f ai t h r el i ance 

of  an of f i cer  wi l l  not  save unconst i t ut i onal l y obt ai ned 

evi dence:  ( 1)  wher e t he f aci al l y val i d af f i davi t  i s  based upon 
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knowi ngl y or  r eckl essl y made f al se st at ement s;  ( 2)  wher e t he 

i ssui ng j udge or  magi st r at e " whol l y abandoned hi s j udi c i al  

r ol e; "  ( 3)  wher e t he af f i davi t  was i nsuf f i c i ent  t o al l ow t he 

magi st r at e t o make a det er mi nat i on of  pr obabl e cause;  and ( 4)  

wher e t he of f i cer  cannot  demonst r at e obj ect i ve good f ai t h 

because t he af f i davi t  suppor t i ng t he war r ant  i s " so l acki ng i n 

i ndi c i a of  pr obabl e cause as t o r ender  of f i c i al  bel i ef  i n i t s 

exi st ence ent i r el y unr easonabl e. "   I d.  at  923.    

¶45 Si nce Leon,  t he Cour t  has cont i nued t o r eexami ne t he 

boundar i es of  t he good- f ai t h except i on.   I n I l l i noi s v.  Kr ul l  

t he Cour t  ext ended t he good- f ai t h except i on t o al l ow evi dence 

sei zed pur suant  t o a st at e st at ut e l at er  deemed 

unconst i t ut i onal .   I l l i noi s v.  Kr ul l ,  480 U. S.  340,  349 ( 1987)  

( r el y i ng on Leon,  468 U. S.  at  920- 21,  f or  t he pr oposi t i on t hat  

t he det er r ence f unct i on of  t he r ul e woul d not  be f ur t her ed wher e 

t he pol i ce of f i cer ' s r el i ance was obj ect i vel y r easonabl e) .   The 

Cour t  l at er  decl i ned t o appl y t he excl usi onar y r ul e t o c l er i cal  

er r or s by cour t  empl oyees wher e l aw enf or cement ’ s behavi or  was 

r easonabl e.   Ar i zona v.  Evans,  514 U. S.  1,  15- 16 ( 1995) .   Most  

r ecent l y,  t he Cour t  consi der ed whet her  a c l er i cal  er r or  by 

pol i ce per sonnel  shoul d l i kewi se be exempt ed f r om t he scope of  

t he excl usi onar y r ul e.   Her r i ng v.  Uni t ed St at es,  555 U. S.  ___,  

129 S.  Ct .  695,  703 ( 2009) .   Al t hough t he Cour t  r ej ect ed a 

cat egor i cal  except i on s i mi l ar  t o t he one i n Evans,  i t  hel d t hat  

t he pol i ce conduct  i n Her r i ng di d not  war r ant  excl usi on because 

i t  " was t he r esul t  of  i sol at ed negl i gence at t enuat ed f r om t he 

ar r est . "   I d.  at  698.  
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2.  The Excl usi onar y Rul e i n Wi sconsi n 

¶46 I n Wi sconsi n,  t he excl usi onar y r ul e dat es back t o 

1923,  when t hi s cour t  hel d t hat ,  f or  " t he Bi l l  of  Ri ght s as 

embodi ed i n const i t ut i ons t o be of  subst ance r at her  t han mer e 

t i nsel , "  a convi ct i on may not  r est  on unl awf ul l y sei zed 

evi dence.   Hoyer  v.  St at e,  180 Wi s.  407,  415,  193 N. W.  89 

( 1923) .   Al t hough t he cour t  acknowl edged t hat  ot her  st at es had 

r eached cont r ar y concl usi ons,  i t  f ound " no r eason i n l ogi c,  

j ust i ce,  or  i n .  .  .  f ai r  pl ay"  why a cour t  of  j ust i ce shoul d 

al l ow t he use of  evi dence obt ai ned t hr ough a pl ai n v i ol at i on of  

t he const i t ut i on.   I d.  at  417.   The cour t  i nst ead el ect ed t o 

f ol l ow f eder al  pr ecedent ,  whi ch at  t hat  t i me consi der ed t he 

unl awf ul  sei zur e of  evi dence anal ogous t o compel l ed sel f -

i ncr i mi nat i on under  t he Fi f t h Amendment .   I d.  at  415- 16.   The 

const i t ut i onal  guar ant ee of  secur i t y agai nst  unr easonabl e sear ch 

and sei zur e cannot  be di scar ded i n f avor  of  a convi ct i on 

obt ai ned by t he v i ol at i on of  t hat  same guar ant ee.   I d.  at  417.   

" Such a cyni cal  i ndi f f er ence t o t he st at e' s obl i gat i ons shoul d 

not  be j udi c i al  pol i cy. "   I d.    

¶47 I n subsequent  cases,  t he cour t  cont i nued t o f ol l ow t he 

Uni t ed St at es Supr eme Cour t  i n t he devel opment  and appl i cat i on 

of  t he excl usi onar y r ul e.   Echoi ng t he Supr eme Cour t ' s  l anguage 

i n El k i ns,  t he cour t  i dent i f i ed t wo r at i onal es under l y i ng t he 

r ul e:  det er r ence of  unl awf ul  pol i ce conduct  and assur ance of  

j udi c i al  i nt egr i t y.   Conr ad v.  St at e,  63 Wi s.  2d 616,  635,  218 

N. W. 2d 252 ( 1974) .   I n Conr ad we r ecogni zed t hat  bot h pur poses 

have t hei r  l i mi t s i n r eal i t y:  det er r ence cannot  be achi eved 
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wher e per sons ar e never  char ged or  t r i ed,  and t he i nt egr i t y of  

j udi c i al  pr ocess may be compr omi sed when r el evant  evi dence i s 

excl uded f r om t he t r ut h- f i ndi ng pr ocess.   I d.   I mper f ect  t hough 

t he r emedy mi ght  be,  t he cour t  r ecogni zed t he i mpor t ant  

pr i nci pl es under l y i ng t he r ul e' s devel opment  and concl uded t hat  

" [ c] our t s and j udges shoul d not  sanct i on v i ol at i ons of  t he 

const i t ut i on. "   I d. 5 

¶48 I n St at e v.  Br ady t he cour t  was asked t o r econsi der  

Hoyer  i n l i ght  of  t he Supr eme Cour t ' s  deci s i on i n Leon.   St at e 

v.  Br ady,  130 Wi s.  2d 443,  453,  388 N. W. 2d 151 ( 1986) .   Br ady 

chal l enged t he val i di t y of  a mat er i al  wi t ness ar r est  war r ant  

i ssued by a j udge i n a John Doe pr oceedi ng,  ar guabl y wi t hout  

st at ut or y aut hor i t y.   I d.  at  449- 50.   The cour t  di d not  addr ess 

whet her  t he j udge had aut hor i t y t o i ssue t he war r ant ,  concl udi ng 

t hat  even i f  t he j udge had aut hor i t y,  t he war r ant  was voi d 

because i t  was l acki ng i n pr obabl e cause.   I d.  at  453.   The 

cour t  decl i ned t o adopt  t he good- f ai t h except i on because t he 

ci r cumst ances of  t he case f el l  wi t hi n one of  t he f our  l i mi t i ng 

s i t uat i ons i dent i f i ed i n Leon:  t he war r ant  was so l acki ng i n 

i ndi c i a of  pr obabl e cause t hat  t he quest i on of  " good f ai t h"  was 

not  i mpl i cat ed.   I d.  at  454.   Just i ce Abr ahamson not ed i n a 

concur r ence:   

                                                 
5 " Cour t s and j udges shoul d not  sanct i on v i ol at i ons of  t he 

const i t ut i on.  The i nt egr i t y of  t he j udi c i al  pr ocess must  be 
i nvi ol at e and f r ee f r om r el i ance upon t r ansgr ess i ons agai nst  t he 
const i t ut i on whi ch ever y j udge has t aken t he oat h t o uphol d. "   
Conr ad v.  St at e,  63 Wi s.  2d 616,  635- 36,  218 N. W. 2d 252 ( 1974) .  



No.   2008AP2231- CR 

23 
 

I t  i s  not  c l ear  whet her  Leon .  .  .  appl [ i es]  onl y t o 
cases i n whi ch t he magi st r at e has aut hor i t y t o i ssue a 
war r ant  but  t her e was l ack of  pr obabl e cause or  a 
t echni cal  er r or  .  .  .  or  t o cases such as t hi s one i n 
whi ch t he magi s t r at e has no aut hor i t y what soever  t o 
i ssue t he war r ant .  

I d.  at  455 ( Abr ahamson,  J. ,  concur r i ng) .   Accor di ngl y,  t he cour t  

l ef t  t he good- f ai t h except i on f or  anot her  day.  

¶49 The f i r st  deci s i on of  t hi s cour t  t o r ecogni ze a good-

f ai t h except i on di d so i n t he l i mi t ed cont ext  i n whi ch l aw 

enf or cement  r el i ed on cont r ol l i ng l aw at  t he t i me of  t he sear ch,  

al t hough t hat  l aw was subsequent l y over r ul ed.   St at e v.  War d,  

2000 WI  3,  231 Wi s.  2d 723,  604 N. W. 2d 517.   I n War d,  l aw 

enf or cement  had pr oper l y r el i ed on a war r ant  cont ai ni ng no- knock 

ent r y aut hor i zat i on,  pur suant  t o t he r ul e ar t i cul at ed by t hi s 

cour t  i n St at e v.  St evens,  181 Wi s.  2d 410,  424- 25,  511 

N. W. 2d 591 ( 1994) ,  and St at e v.  Ri char ds,  201 Wi s.  2d 845,  549 

N. W. 2d 218 ( 1996) .   War d,  231 Wi s.  2d at  743.   The Uni t ed St at es 

Supr eme Cour t  i ssued an opi ni on r ej ect i ng our  except i on t o t he 

r ul e of  announcement  t hr ee mont hs af t er  t he sear ch of  War d' s 

home occur r ed.   Ri char ds v.  Wi sconsi n,  520 U. S.  385,  388 ( 1997) .   

Because t he pol i ce of f i cer s i nvol ved r easonabl y and i n good 

f ai t h r el i ed upon t he r ul e as i t  exi st ed when t he war r ant  was 

i ssued and execut ed,  t he cour t  adopt ed t he Uni t ed St at es Supr eme 

Cour t ' s  r easoni ng i n I l l i noi s v.  Kr ul l  and r ecogni zed a l i mi t ed 

except i on t o t he excl usi onar y r ul e.   War d,  231 Wi s.  2d 723,  

¶¶51- 52.  

¶50 The f ol l owi ng year ,  i n Eason,  t he cour t  adopt ed t he 

good- f ai t h except i on ar t i cul at ed i n Leon.   The sear ch war r ant  i n 
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Eason pr ovi ded aut hor i zat i on f or  a no- knock ent r y,  aut hor i zat i on 

t hat  t hi s cour t  det er mi ned t o be unj ust i f i ed by t he at t ached 

af f i davi t .   Eason,  245 Wi s.  2d 206,  ¶1.   The cour t  car ef ul l y 

r evi ewed t he Cour t ' s  r at i onal e i n Leon,  and ul t i mat el y concl uded 

" t he good f ai t h except i on appl i es wher e t he St at e has shown,  

obj ect i vel y,  t hat  t he pol i ce of f i cer s r easonabl y r el i ed upon a 

war r ant  i ssued by an i ndependent  magi st r at e. "   I d. ,  ¶3.    

¶51 The cour t  made cl ear  t hat  Eason di d not  mar k t he end 

of  t he excl usi onar y r ul e i n Wi sconsi n,  not i ng:  " We woul d no mor e 

over r ul e Hoyer  t han we coul d over r ul e Mapp v.  Ohi o. "   I d. ,  ¶57.  

The cour t  al so hel d t hat ,  f or  t he good- f ai t h except i on t o appl y,  

t he st at e must  show t hat  t he pr ocess of  obt ai ni ng t he sear ch 

war r ant  i ncl uded:  ( 1)  a s i gni f i cant  i nvest i gat i on;  and ( 2)  

r evi ew by a gover nment  at t or ney or  pol i ce of f i cer  t r ai ned i n and 

knowl edgeabl e of  pr obabl e cause r equi r ement s.   I d. ,  ¶74.   Not i ng 

t hat  t he pr obabl e cause det er mi nat i on was " a c l ose case, "  i d. ,  

¶1,  and t hat  t he of f i cer s r el i ed upon a sear ch war r ant  " i ssued 

by a det ached and neut r al  magi st r at e, "  t he cour t  concl uded t hat  

t he good- f ai t h except i on appl i ed t o per mi t  t he use of  t he 

evi dence,  i d. ,  ¶74.  

¶52 Not  l ong af t er  Eason was deci ded,  t he st at e asked t hi s 

cour t  t o ext end t he good- f ai t h except i on i n t he cont ext  of  

af f i davi t s l acki ng a swor n af f i davi t .   Tye,  248 Wi s.  2d 530,  

¶24.   The cour t  decl i ned t o ext end t he good- f ai t h except i on t hi s 

f ar ,  hol di ng:  " The excl usi onar y r ul e appl i es when no oat h or  

af f i r mat i on suppor t s a sear ch war r ant ;  ' i t  i s  pl ai nl y evi dent  

t hat  a magi st r at e or  j udge had no busi ness i ssui ng a war r ant . ' "   
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I d.  ( quot i ng I l l i noi s v.  Gat es,  462 U. S.  213,  264 ( 1983)  ( Whi t e,  

J. ,  concur r i ng) ) .   Despi t e t he concl usi on t hat  t he war r ant  woul d 

have sat i sf i ed pr obabl e cause r equi r ement s had t he af f i davi t  

been pr oper l y swor n,  t he cour t  hel d t hat  t he evi dence was 

i nadmi ssi bl e.   I d. ,  ¶¶5,  7.  

3.  Appl i cat i on of  t he Excl usi onar y Rul e and Good- Fai t h 

Except i on 

¶53 Our  hi st or i cal  over vi ew of  t he excl usi onar y r ul e and 

good f ai t h except i on demonst r at es how t hi s cour t  has f ol l owed 

t he devel opment  and appl i cat i on of  t he excl us i onar y r ul e and 

good- f ai t h except i on ar t i cul at ed by t he Uni t ed St at es Supr eme 

Cour t . 6  Unf or t unat el y,  t he f act s of  t hi s case ar e not  a neat  f i t  

                                                 
6 See St at e v.  Eason,  2001 WI  98,  245 Wi s.  2d 206,  629 

N. W. 2d 625 ( f ol l owi ng Uni t ed St at es v.  Leon,  468 U. S.  897 
( 1984) ,  i n r ecogni z i ng a good- f ai t h except i on t o t he 
excl usi onar y r ul e) ;  St at e v.  War d,  2000 WI  3,  ¶50,  231 
Wi s.  2d 723,  604 N. W. 2d 517 ( appl y i ng t he good- f ai t h except i on 
f r om I l l i noi s v.  Kr ul l ,  480 U. S.  340,  349 ( 1987)  t o l aw 
enf or cement  r el i ance on l aws i n exi st ence at  t he t i me t he 
war r ant  was i ssued) ;  St at e v.  Br ady,  130 Wi s.  2d 443,  454,  388 
N. W. 2d 151 ( 1986)  ( r el y i ng on t he cat egor i es i dent i f i ed i n Leon,  
468 U. S.  at  923,  as bei ng out si de t he scope of  t he good- f ai t h 
except i on) ;  Conr ad,  63 Wi s.  2d at  635 ( c i t i ng El k i ns v.  Uni t ed 
St at es,  364 U. S.  206,  222 ( 1960) ,  f or  t he i mpor t ance of  j udi c i al  
i nt egr i t y) ;  Hoyer  v.  St at e,  180 Wi s.  407,  415- 16,  193 N. W. 2d 89 
( 1923)  ( f ol l owi ng Br am v.  U. S. ,  168 U. S.  532 ( 1897)  and Weeks v.  
Uni t ed St at es,  232 U. S.  383,  387- 88 ( 1914) ) .   Eason r epr esent s 
t he onl y case i n whi ch t hi s cour t  devi at ed f r om t he Uni t ed 
St at es Supr eme Cour t ' s  j ur i spr udence by i mposi ng t wo addi t i onal  
r equi r ement s upon t he st at e i n or der  t o admi t  evi dence 
unl awf ul l y obt ai ned.   Popenhagen,  309 Wi s.  2d 601,  ¶215 
( Roggensack,  J. ,  di ssent i ng) .   We have never  expanded t he good-
f ai t h except i on nor  l i mi t ed t he excl usi onar y r ul e i n t he absence 
of  Uni t ed St at es Supr eme Cour t  pr ecedent ,  and we decl i ne t o do 
so her e.  
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wi t h t he t r adi t i onal  f r amewor k under  t he Four t h Amendment ,  t he 

excl usi onar y r ul e,  or  t he good- f ai t h except i on.   The Supr eme 

Cour t  has never  addr essed whet her  t he good- f ai t h except i on can 

save evi dence sei zed pur suant  t o a war r ant  t hat  t he j udge had no 

aut hor i t y t o i ssue.   Appl y i ng t he t r adi t i onal  pr i nci pl es of  t he 

excl usi onar y r ul e and t he good- f ai t h except i on,  we decl i ne t o 

ext end t he good- f ai t h except i on t o t he f act s of  t hi s case.   

¶54 Bot h f eder al  and Wi sconsi n case l aw concer ni ng t he 

excl usi onar y r ul e and t he good- f ai t h except i on st ar t  f r om t he 

pr esumpt i on of  a war r ant  i ssued by " a det ached and neut r al  

magi st r at e. "   Leon,  468 U. S.  at  900;  Eason,  245 Wi s.  2d 206,  ¶2;  

see al so Gat es,  462 U. S.  at  240;  Evans,  514 U. S.  at  11;  Kr ul l ,  

480 U. S.  340,  348 ( 1987) .   Most  of  t he case l aw i n t hi s ar ea 

addr esses sear ch war r ant s i ssued upon af f i davi t  by l aw 

enf or cement ,  f ocusi ng t he di scussi on of  t he j udge or  

magi st r at e’ s r ol e i n t hi s pr ocess on whet her  she abdi cat ed her  

r ol e i n t he pr ocess by ser vi ng as a r ubber  st amp f or  l aw 

enf or cement .   See Gat es,  462 U. S.  at  239 ( di scussi ng a 

magi st r at e’ s r ol e i n i ssui ng a war r ant ) .    

¶55 We have hel d t hat  t he " det ached and neut r al  

magi st r at e"  r equi r ement  i s necessar y t o " i nt er pose t he i mpar t i al  

j udgment  of  a j udi c i al  of f i cer  bet ween t he ci t i zen and t he 

pol i ce and al so bet ween t he ci t i zen and t he pr osecut or ,  so t hat  

an i ndi v i dual  may be secur e f r om an i mpr oper  sear ch or  an 

i mpr oper  ar r est . "   Wal ber g v.  St at e,  73 Wi s.  2d 448,  455,  243 

N. W. 2d 190 ( 1976) .   I n t hi s  i nst ance,  t he cour t  di d not  have t he 

oppor t uni t y t o act  as a det ached and neut r al  magi st r at e,  because 
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t her e was no pr osecut or  or  pol i ce act i on t o eval uat e.   I n most  

s i t uat i ons,  a swor n af f i davi t  i s  necessar y f or  a cour t  t o act  as 

a det ached and neut r al  magi s t r at e when i ssui ng an ar r est  

war r ant .   See Gi or denel l o,  357 U. S.  at  485 ( pr obabl e cause and 

oat h or  af f i r mat i on r equi r ement s appl y t o ar r est  war r ant s) ;  Tye,  

248 Wi s.  2d 530,  ¶21 ( not i ng t he " hi st or i cal  i mpor t ance of  t he 

oat h or  af f i r mat i on as t he basi s upon whi ch a neut r al  magi st r at e 

i ssues a war r ant " ) .   Thi s i s t r ue even f or  war r ant s i ssued i n 

c i v i l  cases.   See Sol dal  v.  Cook Count y,  506 U. S.  56,  67 ( 1992)  

( Four t h Amendment  pr ot ect i ons appl y i n t he c i v i l  cont ext ) .  

¶56 I n Eason t he cour t  r equi r ed addi t i onal  evi dence of  a 

ser i ous and car ef ul  pr ocess f or  obt ai ni ng a sear ch war r ant  

bef or e per mi t t i ng t he good- f ai t h except i on t o be i nvoked.   The 

St at e does not  ar gue t hat  t he Eason r equi r ement s have been met ;  

i nst ead i t  asks us t o f i nd t hem i nappl i cabl e under  t he 

c i r cumst ances.   

¶57 The di ssent  poi nt s out  t hat  t he addi t i onal  Eason 

r equi r ement s do not  appl y t o bench war r ant s  i ssued wi t hout  

pol i ce i nvol vement .   Di ssent ,  ¶94.   We acknowl edge t hat  t he 

Eason r equi r ement s f or  t he good- f ai t h except i on wer e cr af t ed f or  

sear ch war r ant s and may not  be appl i cabl e t o al l  war r ant s f or  

ar r est ,  especi al l y i n s i t uat i ons wher e a l aw enf or cement  agency 

i s not  i n t he pi ct ur e.  

¶58 I t  i s  t r ue t hat  bench war r ant s do not  r equi r e pol i ce 

i nvol vement .   However ,  c i v i l  bench war r ant s,  l i ke t he one i ssued 

i n t hi s case,  r equi r e an af f i davi t  demonst r at i ng t he exi st ence 

of  t he r equi s i t e cause of  act i on,  and a per son may not  be 
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ar r est ed as a r emedi al  sanct i on f or  cont empt  wi t hout  not i ce and 

hear i ng.   Wi s.  St at .  §§ 818. 03,  785. 03( 1) ( a) ,  785. 04( 1) ( b) .   

These st at ut or y r equi r ement s ar e i nt ended t o put  t he j udge i n a 

posi t i on t o act  as a det ached and neut r al  magi st r at e wi t h t he 

pr oper  f act s pl aced bef or e hi m i n a manner  suf f i c i ent l y r el i abl e 

t o sat i sf y t he const i t ut i onal  r equi r ement s.  

¶59 A j udge may i ssue an ar r est  war r ant  f or  f ai l ur e t o 

appear  or  may summar i l y i mpr i son a def endant  as a puni t i ve 

sanct i on f or  cont empt  i n t he " act ual  pr esence of  t he cour t "  

wi t hout  a swor n af f i davi t .   Wi s.  St at .  §§ 968. 09,  785. 03.   A 

j udge may do t hi s const i t ut i onal l y because t he j udge has 

per sonal  knowl edge of  t he f act s j ust i f y i ng t he ar r est .   See 

Uni t ed St at es v.  Evans,  574 F. 2d 352,  355 ( 6t h Ci r .  1978)  

( di scussi ng a per sonal  knowl edge except i on t o t he oat h or  

af f i r mat i on r equi r ement ) .  

¶60 Thus,  t he Eason r equi r ement s do not  necessar i l y  

cont r ol  when appl y i ng t he good- f ai t h except i on t o bench 

war r ant s,  but  t hey i mpl i cat e r el evant  consi der at i ons.   A j udge 

cannot  act  as a det ached and neut r al  magi st r at e wi t hout  bei ng 

pr esent ed wi t h suf f i c i ent ,  r el i abl e f act s.   Thi s  basi c pr i nci pl e 

i s why we t ake t he oat h or  af f i r mat i on r equi r ement  so ser i ousl y.   

See Tye,  248 Wi s.  2d 530,  ¶20 ( descr i bi ng t he " hi st or i cal  

i mpor t ance of  t he oat h or  af f i r mat i on as t he basi s upon whi ch a 

neut r al  magi st r at e i ssues a war r ant " ) .   Her e,  t her e was no 

si gni f i cant  i nvest i gat i on or  r evi ew by a gover nment  at t or ney.   

The j udge act ed wi t hout  ver i f i ed i nput  or  obj ect i ve f eedback.   

He appar ent l y act ed on i mpul se wi t hout  t he f act s  bei ng pr oper l y 
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pr esent ed t o hi m.   Under  t hese ci r cumst ances,  t he r esul t i ng 

war r ant ,  whi ch was voi d ab i ni t i o,  cannot  be saved by l aw 

enf or cement  good- f ai t h.    

¶61 Case l aw on t he good- f ai t h except i on gener al l y 

pr oceeds f r om a war r ant  t hat  was val i d when i ssued,  but  l at er  

det er mi ned t o be l acki ng i n pr obabl e cause.   See,  e. g. ,  Leon,  

468 U. S.  at  903;  Eason,  245 Wi s.  2d 206,  ¶55.   As we have 

al r eady not ed,  i n t hi s case t he war r ant  was voi d ab i ni t i o.   I t  

had no basi s i n f act  or  l aw.   Ot her  cour t s have r eached t he 

concl usi on t hat  good f ai t h on t he par t  of  l aw enf or cement  has no 

bear i ng wher e a war r ant  i s voi d ab i ni t i o.   See Uni t ed St at es v.  

Neer i ng,  194 F.  Supp.  2d 620,  626- 28 ( E. D.  Mi ch.  2002)  

( suppr essi on of  evi dence pur suant  t o a war r ant  t hat  was voi d ab 

i ni t i o because t he magi st r at e’ s appoi nt ment  had not  been 

pr oper l y compl et ed) ;  Wi l son,  618 N. W. 2d at  515 ( good- f ai t h 

except i on does not  appl y wher e war r ant  was i ssued by j udge who 

had no j ur i sdi ct i on i n t hat  j udi c i al  c i r cui t ) ;  Uni t ed St at es v.  

Scot t ,  260 F. 3d 512,  513 ( 6t h Ci r .  2001)  ( good- f ai t h except i on 

cannot  cur e a const i t ut i onal  v i ol at i on because t he war r ant  

i ssued by a r et i r ed j udge was voi d ab i ni t i o) .  

¶62 Our  hol di ngs i n Br ady and Tye f ur t her  under scor e t he 

i mpor t ance,  as a pr el i mi nar y mat t er ,  of  meet i ng t he 

const i t ut i onal  r equi r ement s of  oat h or  af f i r mat i on and pr obabl e 

cause.   Br ady,  130 Wi s.  2d at  454;  Tye,  248 Wi s.  2d 530,  ¶24.   

When a cour t  i ssues a war r ant  i n compl et e absence of  one of  

t hese basi c const i t ut i onal  r equi r ement s,  t he st at e cannot  r el y 

on t he good f ai t h of  t he execut i ng of f i cer  t o over come a 
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j udi c i al  mi st ake.   We have no r eason t o quest i on t he i nt ent i ons 

of  t he c i r cui t  j udge,  but  l i ke t he j udge i n Tye,  he " had no 

busi ness i ssui ng a war r ant "  under  t hese ci r cumst ances.   I d.    

¶63 The goal  of  j udi c i al  i nt egr i t y war r ant s some 

cl ar i f i cat i on.   The cour t  of  appeal s concl uded t hat  " [ t ] he act  

of  i ssui ng a war r ant  wi t hout  any aut hor i t y what soever  t o do 

so .  .  .  i s  not  a ' j udi c i al '  act  and t he at t empt  t o c l ot he i t  as 

such i s cont r ar y t o j udi c i al  i nt egr i t y. "   Hess,  320 Wi s.  2d 600,  

¶30.   The pur pose of  pr eser vi ng j udi c i al  i nt egr i t y i s of t en t i ed 

di r ect l y t o t he pur pose of  det er r i ng unl awf ul  pol i ce conduct .   

Leon,  468 U. S.  at  921 n. 22 ( c i t i ng Uni t ed St at es v.  Jani s,  428 

U. S.  433,  458 n. 35 ( 1976) ) .   But  j udi c i al  i nt egr i t y i s 

i mpl i cat ed when a j udge i ssues a war r ant  t hat  does not  compl y 

wi t h st at ut or y r equi r ement s and i s not  suppor t ed by t he 

const i t ut i onal l y r equi r ed oat h or  af f i r mat i on.   I n t hi s case,  

t her e was no af f i davi t  at  al l .   I n Leon,  t he Supr eme Cour t  hel d 

t hat  " [ a] bsent  unusual  c i r cumst ances,  when a Four t h Amendment  

v i ol at i on has occur r ed because t he pol i ce have r easonabl y r el i ed 

on a war r ant  i ssued by a det ached and neut r al  magi st r at e but  

ul t i mat el y f ound t o be def ect i ve,  ' t he i nt egr i t y of  t he cour t s 

i s not  i mpl i cat ed. ' "   Leon,  468 U. S.  at  921 n. 22 ( quot i ng Gat es,  

462 U. S.  at  259 n. 14 ( Whi t e,  J. ,  concur r i ng)  ( emphasi s added) .   

Even wer e we t o hol d t hat  t he c i r cui t  cour t  f ul f i l l ed Leon' s 

" det ached and neut r al  magi st r at e"  r equi r ement ,  t hi s case 

pr esent s t hose " unusual  c i r cumst ances. "   The const i t ut i onal  

v i ol at i on was i ni t i at ed when t he cour t  i ssued a war r ant  wi t hout  
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aut hor i t y t o do so,  and t he of f i cer ' s good- f ai t h r el i ance on 

t hat  war r ant  cannot  save t he r esul t i ng evi dence. 7 

¶64 The di ssent  post ul at es t hat  t he Supr eme Cour t  

abandoned j udi c i al  i nt egr i t y i n Jani s,  428 U. S.  433.   Yet ,  even 

t he di ssent ' s quot e f r om Jani s r ef er s t o t he " [ p] r i mar y meani ng 

of  ' j udi c i al  i nt egr i t y. ' "   I d.  at  458 n.  35 ( emphasi s added) .   

The di ssent  over l ooks t he l anguage l eadi ng up t o t he Jani s 

quot e:  " To t he ext ent  t hat  r ecent  cases st at e t hat  det er r ence i s 

t he pr i me pur pose of  t he excl usi onar y r ul e,  and t hat  ' j udi c i al  

i nt egr i t y '  i s  a r el evant ,  al bei t  subor di nat e f act or ,  we hol d 

t hat  i n t hi s case consi der at i ons of  j udi c i al  i nt egr i t y do not  

r equi r e excl usi on of  t he evi dence. "   I d.  ( emphasi s added) .   Thi s 

l anguage cannot  r easonabl y be r ead t o abandon j udi c i al  i nt egr i t y  

and r est r i ct  t he excl usi onar y r ul e sol el y t o det er r ence of  l aw 

enf or cement  of f i cer s.   The Cour t ' s  st at ement  i n Leon t hat  

j udi c i al  i nt egr i t y i s not  i mpl i cat ed when pol i ce r el y i n good 

f ai t h on a war r ant ,  " absent  unusual  c i r cumst ances, "  pr eser ves 

j udi c i al  i nt egr i t y as a secondar y consi der at i on when appl y i ng 

t he excl usi onar y r ul e.   Leon,  468 U. S.  at  921 n. 22 ( quot i ng 

Gat es,  462 U. S.  at  259 n. 14 ( Whi t e,  J. ,  concur r i ng) .  

¶65 We do not  r ead r ecent  cases such as Her r i ng and Evans 

as wi t hdr awi ng t he l anguage f r om Jani s and Leon suggest i ng t hat  

j udi c i al  i nt egr i t y i s a secondar y consi der at i on t hat  may come t o 

                                                 
7 Ot her  cour t s have ar t i cul at ed t hi s same concer n i n t er ms 

of  t he cour t ' s  j ur i sdi ct i on,  not i ng t hat  " [ a] ct i ons by a pol i ce 
of f i cer  cannot  be used t o cr eat e j ur i sdi ct i on,  even when done i n 
good f ai t h. "   St at e v.  Wi l son,  618 N. W. 2d 513,  520 ( S. D.  2000) .  
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t he f or e i n unusual  cases.   These cases si mpl y r ef used t o 

excl ude evi dence based on j udi c i al  i nt egr i t y i n t he speci f i c  

f act s of  t hose cases.   None of  t he r ecent  cases ci t ed by t he 

di ssent  i nvol ved a war r ant  t hat  was per  se voi d ab i ni t i o 

because t he j udge l acked st at ut or y aut hor i t y t o i ssue i t .   Nor  

do t hey i nvol ve a f undament al  def ect  l i ke t he compl et e absence 

of  a const i t ut i onal l y r equi r ed swor n af f i davi t ,  whi ch r ender s 

t he war r ant  " i nval i d when i ssued. "   Tye,  248 Wi s.  2d 530,  ¶23.   

¶66 The consi der at i on of  j udi c i al  i nt egr i t y must  t ake i nt o 

account  t he nat ur e of  t he def ect s i n t he war r ant .   The def ect s  

i n t he war r ant  her e wer e not  t echni cal  i r r egul ar i t i es or  er r or s  

of  j udgment :  The def endant ' s f ai l ur e t o cooper at e wi t h t he agent  

i n pr epar i ng a PSI  was not  a cr i me.   I t  di d not  v i ol at e a cour t  

or der ,  and i t  di d not  v i ol at e a condi t i on of  hi s bond.   He coul d 

not  have been ar r est ed wi t hout  a war r ant  because t he def endant  

di d not  commi t  a cr i me.   See Wi s.  St at .  § 968. 07( 1) ( d) ;  St at e v.  

Lange,  2009 WI  49,  ¶19,  317 Wi s.  2d 383,  766 N. W. 2d 551 ( " A 

war r ant l ess ar r est  i s  not  l awf ul  except  when suppor t ed by 

pr obabl e cause. " ) .   The bench war r ant  c i v i l  t hat  t he cour t  

i ssued was voi d ab i ni t i o because i t  di d not  compl y wi t h any 

st at ut e aut hor i z i ng t he cour t  t o i ssue a war r ant .   I t  was 

def ect i ve on i t s f ace because i t  was a c i v i l  war r ant  i n a 

cr i mi nal  case.   I t  was not  suppor t ed by a const i t ut i onal l y 

r equi r ed oat h or  af f i r mat i on.   Thi s shoul d have been obvi ous 

because t her e was no af f i davi t  at  al l .   No l aw enf or cement  

of f i cer  or  agency made a s i gni f i cant  i nvest i gat i on t o suppor t  an 

af f i davi t ;  no gover nment  at t or ney or  i nf or med of f i cer  
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scr ut i ni zed t he war r ant  f or  pr obabl e cause.   I n shor t ,  t he 

war r ant  was voi d ab i ni t i o because i t  was unaut hor i zed and 

def ect i ve i n near l y ever y r espect .   

¶67 Whi l e i t  i s  easy t o under st and why a c l er k ’ s f ai l ur e 

t o r emove a war r ant  f r om t he comput er  syst em does not  t hr eat en 

t he i nt egr i t y of  our  j udi c i al  syst em,  see Ar i zona v.  Evans,  514 

U. S.  at  4- 5,  a war r ant  i ssued wi t hout  st at ut or y aut hor i t y i n t he 

compl et e absence of  t he basi c  const i t ut i onal  r equi r ement  of  oat h 

or  af f i r mat i on r ai ses mor e ser i ous quest i ons.   As st at ed by t he 

Si xt h Ci r cui t ,  " Leon pr esupposed t hat  t he war r ant  was i ssued by 

a magi st r at e or  j udge cl ot hed i n t he pr oper  l egal  

aut hor i t y .  .  .   I ndeed,  Leon not ed t hat  i t  l ef t  

' unt ouched .  .  .  t he var i ous r equi r ement s f or  a val i d war r ant . ' "   

Scot t ,  260 F. 3d at  515 ( i nt er nal  quot es and ci t at i ons omi t t ed) .   

When f undament al  const i t ut i onal  and st at ut or y r equi r ement s f or  

i ssui ng a war r ant  ar e compl et el y absent ,  t he good- f ai t h 

except i on cannot  save t he r esul t i ng unconst i t ut i onal l y obt ai ned 

evi dence.  

I V.  CONCLUSI ON 

¶68 We concl ude t hat  t he good- f ai t h except i on t o t he 

excl usi onar y r ul e does not  appl y  t o a s i t uat i on i n whi ch:  ( 1)  no 

f act s exi st ed t hat  woul d j ust i f y an ar r est  wi t hout  a war r ant ;  

( 2)  t he c i v i l  ar r est  war r ant  i ssued by a c i r cui t  j udge was voi d 

ab i ni t i o because ( a)  i t  di d not  compl y wi t h any st at ut e 

aut hor i z i ng t he cour t  t o i ssue a war r ant ;  and ( b)  i t  was not  

suppor t ed by an oat h or  af f i r mat i on;  and ( 3)  t he cour t  i ssued 

t he war r ant  wi t hout  t he benef i t  of  ver i f i cat i on of  t he f act s or  
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scr ut i ny of  t he pr ocedur e t o ensur e t hat  t he j udge act ed as a 

det ached and neut r al  magi st r at e.  

¶69 The war r ant  her e was def ect i ve on i t s f ace.   

Nonet hel ess,  we cannot  r easonabl y at t r i but e f aul t  t o t he l aw 

enf or cement  of f i cer  who execut ed t he war r ant .   Thus,  suppr essi ng 

evi dence obt ai ned as a r esul t  of  t he unaut hor i zed,  def ect i ve 

war r ant  i s necessar y t o pr eser ve t he i nt egr i t y of  t he j udi c i al  

pr ocess.    Consequent l y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶70 N.  PATRI CK CROOKS,  J. ,  di d not  par t i c i pat e.  
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¶71 ANNETTE KI NGSLAND ZI EGLER,  J.    ( concur r i ng) .   I  j oi n 

t he maj or i t y opi ni on' s concl usi on t hat  t he evi dence her e must  be 

suppr essed,  see maj or i t y op. ,  ¶32,  but  my concl usi on i s based on 

t he f act  t hat  t hi s war r ant  was per  se voi d ab i ni t i o.   Thi s 

war r ant  was per  se voi d ab i ni t i o because t he ci r cui t  cour t  

absol ut el y l acked t he aut hor i t y t o i ssue t hi s war r ant ,  

r egar dl ess of  t he pr esent ence i nvest i gat i on ( PSI )  aut hor ' s 

r equest .   See i d. ,  ¶7.   That  i s,  t he c i r cui t  cour t  i ssued what  

pur por t ed t o be a c i v i l  bench war r ant  i n a cr i mi nal  case on t he 

basi s t hat  t he PSI  aut hor  i nf or med t he cour t  t hat  Hess f ai l ed t o 

st ay and compl et e a PSI  i nt er vi ew.   However ,  t he c i r cui t  cour t  

had never  pr ev i ousl y or der ed Hess t o par t i c i pat e i n t hat  

i nt er vi ew,  and no st at ut e or  ot her  aut hor i t y r equi r es a 

def endant  t o par t i c i pat e i n such an i nt er vi ew.   I  wr i t e 

separ at el y t o emphasi ze t hat  i n t hi s case,  t he c i r cui t  cour t ' s  

compl et e l ack of  aut hor i t y t o i ssue t hi s war r ant  under  t hese 

ci r cumst ances i s most  aki n t o t he magi st r at e' s l ack of  aut hor i t y 

t o i ssue t he sear ch war r ant  i n St at e v.  Kr i egbaum,  194 Wi s.  229,  

232,  215 N. W.  896 ( 1927) ,  and t he cour t  commi ssi oner s '  l ack of  

aut hor i t y t o i ssue t he sear ch war r ant s i n St at e v.  Loney,  110 

Wi s.  2d 256,  260,  328 N. W. 2d 872 ( Ct .  App.  1982) ,  and St at e v.  

Gr awi en,  123 Wi s.  2d 428,  430- 31,  367 N. W. 2d 816 ( Ct .  App.  

1985) .   I n t hose cases,  t he r emedy was t o excl ude t he evi dence 

obt ai ned based on t he war r ant s t hat  wer e per  se voi d ab i ni t i o.   

See Kr i egbaum,  194 Wi s.  at  232;  Loney,  110 Wi s.  2d at  260;  

Gr awi en,  123 Wi s.  2d at  433.    
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¶72 I  cont i nue t o agr ee wi t h t he appl i cat i on of  t he good 

f ai t h except i on t o t he excl usi onar y r ul e r egar di ng t he def ect i ve 

war r ant s i n Uni t ed St at es v.  Leon,  468 U. S.  897 ( 1984)  ( sear ch 

war r ant  unsuppor t ed by pr obabl e cause) ,  and St at e v.  Eason,  2001 

WI  98,  245 Wi s.  2d 206,  629 N. W. 2d 625 ( af f i dav i t  submi t t ed i n 

suppor t  of  sear ch war r ant  di d not  j ust i f y aut hor i z i ng a no- knock 

ent r y) .    

¶73 Whi l e a per  se voi d ab i ni t i o war r ant  i s al ways 

def ect i ve,  a def ect i ve war r ant  i s not  al ways per  se voi d 

ab i ni t i o.   The l i ne must  be dr awn somewher e.   I  dr aw i t  i n a 

case such as t hi s one,  i n whi ch t he war r ant  i s not  j ust  

def ect i ve,  but  r at her ,  i t  i s  per  se voi d ab i ni t i o.   " Leon coul d 

not  have been i nt ended t o save a war r ant  t hat  was per  se 

i nval i d. "   Uni t ed St at es v.  Neer i ng,  194 F.  Supp.  2d 620,  627 

( E. D.  Mi ch.  2002)  ( c i t i ng Uni t ed St at es v.  Scot t ,  260 F. 3d 512,  

515 ( 6t h Ci r .  2001) ) .  

¶74 For  t he f or egoi ng r eason,  I  r espect f ul l y concur .  
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¶75 MI CHAEL J.  GABLEMAN,  J.    ( di ssent i ng) .   I  par t  wi t h 

t he maj or i t y because i t  depar t s f r om t he Uni t ed St at es Supr eme 

Cour t ' s  wel l - ar t i cul at ed pr i nci pl es gover ni ng excl usi on of  

evi dence r esul t i ng f r om unl awf ul  sear ches and sei zur es.   Fi r st ,  

t he maj or i t y begi ns wi t h a pr esumpt i on of  excl usi on and l ooks 

f or  an except i on t o t hat  pr esumpt i on i n cont r avent i on of  t he 

pr onouncement s of  t he Uni t ed St at es Supr eme Cour t .   Second,  i t  

j ust i f i es i t s appl i cat i on of  t he excl usi onar y r ul e on t he 

gr ounds of  j udi c i al  i nt egr i t y——a pur pose l ong si nce di scar ded by 

t he Uni t ed St at es Supr eme Cour t ——whi l e i gnor i ng t he si ngul ar  

ani mat i ng pur pose of  excl usi on:  det er r ence of  pol i ce mi sconduct .   

Fi nal l y,  t he maj or i t y l eaves conf usi on as t o whet her  and when 

t he Eason r equi r ement s ar e appl i cabl e t o t he i ssuance of  bench 

war r ant s.  

¶76 I  f ol l ow t he di ct at es of  t he Uni t ed St at es Supr eme 

Cour t :  I  begi n wi t h a pr esumpt i on of  admi ssi bi l i t y  and t hen 

addr ess whet her  t he r emedy of  excl usi on i s appr opr i at e.   Her r i ng 

v.  Uni t ed St at es,  555 U. S.  ___,  129 S.  Ct .  695,  700- 01 ( 2009) .   

I  concl ude t hat  excl usi on i s unwar r ant ed i n t hi s case because i t  

wi l l  not  ser ve t o det er  pol i ce mi sconduct  and i t s appl i cat i on 

her e cannot  j ust i f y t he " subst ant i al  soci al  cost s"  excl usi on 

i mposes.   I d.  

I .  THE EXCLUSI ON EXCEPTI ON 

¶77 One year  ago,  t he Uni t ed St at es Supr eme Cour t  i ssued a 

l andmar k opi ni on summar i z i ng and cl ar i f y i ng i t s  pr i or  case l aw 

r egar di ng excl us i on of  evi dence r esul t i ng f r om unl awf ul  sear ches 



No.   2008AP2231- CR. mj g 

 

2 
 

and sei zur es.   Excl usi on,  t he Cour t  expl ai ned,  i s an " ext r eme 

sanct i on"  t hat  shoul d onl y be appl i ed as a " l ast  r esor t . "   I d.  

at  700.  

¶78 " [ I ] mpor t ant  pr i nci pl es [ ]  const r ai n appl i cat i on of  

t he excl usi onar y r ul e, "  t he Cour t  expl ai ned.   I d.   Excl usi on i s 

not  a r i ght ,  nor  i s i t  a necessar y consequence of  a Four t h 

Amendment  v i ol at i on.   I d.   The r emedy of  excl usi on shoul d appl y 

onl y wher e i t  accompl i shes t he goal  of  det er r ence,  and onl y i f  

t he benef i t s of  det er r ence out wei gh t he subst ant i al  soci al  cost s  

of  excl usi on——most  s i gni f i cant l y,  t he t ol l  upon t he t r ut h-

seeki ng and l aw enf or cement  obj ect i ves under l y i ng t he cr i mi nal  

j ust i ce syst em.   I d.  at  700- 01.  

¶79 The Uni t ed St at es Supr eme Cour t  has made cl ear  t hat  

excl usi on i s ai med at  det er r ence of  pol i ce mi sconduct ,  not  

j udi c i al  mi sconduct . 1  I d.  at  701.   The Cour t  expl ai ned t hat  

j udi c i al  empl oyees " wer e unl i kel y t o t r y t o subver t  t he Four t h 

Amendment , "  and t hat  appl i cat i on of  t he excl usi onar y r ul e i n 

cases i nvol v i ng j udi c i al  mi sconduct  made no sense because i t  

woul d have no si gni f i cant  ef f ect  i n det er r i ng t he er r or s.   I d.  

¶80 The cour t  went  f ur t her ,  and st at ed t hat  t he 

excl usi onar y r ul e i s appr opr i at e onl y i n cases i nvol v i ng 

                                                 
1 Just i ce Br eyer ,  j oi ned by Just i ce Sout er ,  di ssent ed on t he 

gr ounds t hat  t he unl awf ul  sear ch at  i ssue i n Her r i ng i nvol ved 
pol i ce er r or ,  and excl usi on i s appr opr i at e when t he er r or  
r esul t i ng i n a Four t h Amendment  v i ol at i on i s  t he pol i ce' s.   
Her r i ng v.  Uni t ed St at es,  555 U. S.  ___,  129 S.  Ct .  695,  710- 11 
( 2009)  ( Br eyer ,  J. ,  di ssent i ng) .   He expl ai ned t hat  Uni t ed 
St at es Supr eme Cour t  pr ecedent  on t he excl us i onar y r ul e " was 
pr emi sed on a di st i nct i on bet ween j udi c i al  er r or s and pol i ce 
er r or s, "  and t he excl usi onar y r ul e was desi gned t o det er  t he 
l at t er ,  not  t he f or mer .   I d.  at  710.  



No.   2008AP2231- CR. mj g 

 

3 
 

" i nt ent i onal  conduct  t hat  was pat ent l y unconst i t ut i onal . "   I d.  

at  702.   Er r or s ar i s i ng f r om " nonr ecur r i ng and at t enuat ed 

negl i gence"  ar e " f ar  r emoved f r om t he cor e concer ns t hat  l ed 

[ t he Cour t ]  t o adopt  t he r ul e i n t he f i r st  pl ace. "   I d.  

¶81 The Uni t ed St at es Supr eme Cour t  t hen summar i zed t he 

oper at i ve r ul e f or  appl i cat i on of  t he excl usi onar y r ul e:  

To t r i gger  t he excl usi onar y r ul e,  pol i ce conduct  must  
be suf f i c i ent l y del i ber at e t hat  excl usi on can 
meani ngf ul l y det er  i t ,  and suf f i c i ent l y cul pabl e t hat  
such det er r ence i s wor t h t he pr i ce pai d by t he j ust i ce 
syst em.   As l ai d out  i n our  cases,  t he excl usi onar y 
r ul e ser ves t o det er  del i ber at e,  r eckl ess,  or  gr ossl y  
negl i gent  conduct ,  or  i n some ci r cumst ances r ecur r i ng 
or  syst emi c negl i gence.  

I d.  

¶82 The Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Her r i ng 

has been wi del y  seen as est abl i shi ng br oad pr i nci pl es t hat  

dr amat i cal l y nar r ow appl i cat i on of  t he excl usi onar y r ul e.   See,  

e. g. ,  Russel l  L.  Weaver ,  The I r r el evancy of  t he Four t h Amendment  

i n t he Rober t s Cour t ,  85 Chi . - Kent  L.  Rev.  191,  203- 04 ( 2010)  

( r ecogni z i ng t hat  t he br oad l anguage i n Her r i ng " s i gnal s a 

dr amat i c r est r i c t i on i n t he appl i cat i on of  t he excl usi onar y 

r ul e, "  and " r epr esent s a s i gni f i cant  r ecast i ng of  moder n 

excl usi onar y r ul e t heor y" ) .  

¶83 What  says t he maj or i t y about  t hese devel opment s?  Not  

much.   Not  much at  al l .   I nst ead,  t he maj or i t y st at es:  " We have 

never  expanded t he good- f ai t h except i on nor  l i mi t ed t he 

excl usi onar y r ul e i n t he absence of  Uni t ed St at es Supr eme Cour t  

pr ecedent ,  and we decl i ne t o do so her e. "   Maj or i t y op. ,  ¶53 

n. 6.   I f  t he maj or i t y i s l ooki ng f or  Uni t ed St at es Supr eme Cour t  
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pr ecedent  r egar di ng excl usi on and t he good- f ai t h except i on,  I  

r espect f ul l y suggest  t hat  i t  t ake a c l oser  l ook at  t he most  

r ecent  Supr eme Cour t  pr onouncement s.  

¶84 The most  t r oubl i ng t hi ng about  t he maj or i t y opi ni on i s 

t hat  i t  compl et el y i gnor es t he devel opment  of  t he l aw i n t hi s 

ar ea. 2  For  exampl e,  t he maj or i t y spends t wo par agr aphs 

di scussi ng t hi s cour t ' s  deci s i on 83 year s ago i n St at e v.  

Kr i egbaum,  194 Wi s.  229,  215 N. W.  896 ( 1927)  ( see maj or i t y op. ,  

¶¶29- 30) ,  and a mer e t wo sent ences r ef er enci ng Her r i ng,  wher e i t  

st at es a cabi ned and f act - speci f i c  summar y of  i t s  hol di ng ( see 

maj or i t y op. ,  ¶45) .   Comment at or s agr ee t hat  t he l ogi c and 

sweepi ng l anguage i n Her r i ng i s har d t o i gnor e.   See Mi chael  

Vi t i el l o,  Her r i ng v.  Uni t ed St at es:  Mapp' s " Ar t l ess"  

Over r ul i ng?,  10 Nev.  L. J.  164,  164 ( 2010)  ( " Whi l e ar guabl y a 

nar r ow deci s i on,  f ew r eader s can mi ss i t s sweepi ng l ogi c,  

ef f ect i vel y er odi ng t he gener al  appl i cat i on of  t he Four t h 

Amendment ' s excl usi onar y r ul e. " ) . 3  Somehow,  t he maj or i t y does 

j ust  t hat .  

¶85 The maj or i t y begi ns f r om t he wr ong st ar t i ng poi nt .   

Whi l e t he nomencl at ur e suggest s  an " excl usi onar y r ul e"  and a 

" good- f ai t h except i on"  t o t he r ul e,  t he l aw as i t  st ands t oday 

                                                 
2 See gener al l y Rober t  W.  Smi t h,  Her r i ng v.  Uni t ed St at es:  

The Cont i nued Er osi on of  t he Excl usi onar y Rul e,  61 Mer cer  
L.  Rev.  663 ( 2010)  ( di scussi ng t he evol ut i on of  t he excl usi onar y 
r ul e f r om a st r ai ght f or war d pseudo- r i ght  t o a much mor e nar r ow 
r ul e appl y i ng i n cer t ai n f act ual  s i t uat i ons) .  

3 See al so Mat t hew Al l an Josephson,  To Excl ude or  Not  t o 
Excl ude:  The Fut ur e of  t he Excl usi onar y Rul e Af t er  Her r i ng v.  
Uni t ed St at es,  43 Cr ei ght on L.  Rev.  175,  176 ( 2009)  ( di scussi ng 
t he f act  t hat  Her r i ng' s l ogi c i s har d t o i gnor e) .  
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i s  exact l y t he opposi t e.   I t  woul d not  be a st r et ch t o say t hat  

t he r ecent  j ur i spr udence of  t he Uni t ed St at es Supr eme Cour t  

makes admi ssi on of  unl awf ul l y obt ai ned evi dence t he r ul e,  and 

aut hor i zes an excl usi onar y except i on i n l i mi t ed c i r cumst ances.   

See i d.   

I I .  THE PURPOSE OF EXCLUSI ON 

¶86 The maj or i t y j ust i f i es appl y i ng t he r emedy of  

excl usi on her e on t he gr ounds of  " j udi c i al  i nt egr i t y. "   Maj or i t y 

op. ,  ¶¶63- 67.   But  t i me and t i me agai n,  t he Uni t ed St at es 

Supr eme Cour t  has r ei t er at ed t hat  excl usi on i s not  onl y 

unnecessar y but  i nappr opr i at e unl ess i t  wi l l  ser ve t o det er  

knowi ng const i t ut i onal  v i ol at i ons by pol i ce:  

• " [ T] he excl usi onar y r ul e i s desi gned t o det er  pol i ce 

mi sconduct  r at her  t han t o puni sh t he er r or s of  j udges and 

magi st r at es. "   Uni t ed St at es v .  Leon,  468 U. S.  897,  916 

( 1984) .  

• " [ E] v i dence obt ai ned f r om a sear ch shoul d be suppr essed 

onl y i f  i t  can be sai d t hat  t he l aw enf or cement  of f i cer  had 

knowl edge,  or  may pr oper l y be char ged wi t h knowl edge,  t hat  

t he sear ch was unconst i t ut i onal  under  t he Four t h 

Amendment . "   Leon,  468 U. S.  at  919 ( quot i ng Uni t ed St at es 

v.  Pel t i er ,  422 U. S.  531,  542 ( 1975) )  ( emphasi s added) .  

• " [ W] her e t he of f i cer ' s conduct  i s obj ect i vel y r easonabl e,  

' excl udi ng t he evi dence wi l l  not  f ur t her  t he ends of  t he 

excl usi onar y r ul e i n any appr eci abl e way. ' "   I d.  at  919- 20 

( quot i ng St one v.  Powel l ,  428 U. S.  465,  539- 40 ( 1976)  

( Whi t e,  J. ,  di ssent i ng) )  ( emphasi s added) .  
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• " [ A] ppl i cat i on of  t he excl usi onar y r ul e pr oper l y has been 

r est r i ct ed t o t hose si t uat i ons i n whi ch i t s r emedi al  

pur pose i s ef f ect i vel y advanced. "   I l l i noi s v.  Kr ul l ,  480 

U. S.  340,  347 ( 1987)  ( emphasi s added) .  

• " Wher e ' t he excl usi onar y r ul e does not  r esul t  i n 

appr eci abl e det er r ence,  t hen,  c l ear l y,  i t s  use .  .  .  i s  

unwar r ant ed. ' "   Ar i zona v.  Evans,  514 U. S.  1,  11 ( 1995)  

( quot i ng Uni t ed St at es v.  Jani s,  428 U. S.  433,  454 ( 1976) )  

( emphasi s added) .  

• " ' [ M] ar gi nal  or  nonexi st ent  benef i t s pr oduced by 

suppr essi ng evi dence obt ai ned i n obj ect i vel y r easonabl e 

r el i ance on a subsequent l y i nval i dat ed sear ch war r ant  

cannot  j ust i f y t he subst ant i al  cost s of  excl usi on. ' "   I d.  

at  12 ( quot i ng Leon,  468 U. S.  at  922)  ( emphasi s added) .  

• " [ The excl usi onar y r ul e i s]  appl i cabl e onl y wher e i t s 

det er r ence benef i t s out wei gh i t s ' subst ant i al  soci al  

cost s. ' "   Pa.  Bd.  of  Pr ob.  & Par ol e v.  Scot t ,  524 U. S.  357,  

363 ( 1998)  ( quot i ng Leon,  468 U. S.  at  907)  ( emphasi s 

added) . 4 

                                                 
4 Thi s cour t  has r ecogni zed t he same pr i nci pl es:  

The excl usi onar y r ul e i s a j udi c i al l y  cr eat ed r emedy,  
not  a r i ght ,  and i t s appl i cat i on i s r est r i ct ed t o 
cases wher e i t s r emedi al  obj ect i ves wi l l  best  be 
ser ved.   That  means t hat  j ust  because a Four t h 
Amendment  v i ol at i on has occur r ed does not  mean t he 
excl usi onar y r ul e appl i es.   Rat her ,  excl usi on i s t he 
l ast  r esor t .   The appl i cat i on of  t he excl usi onar y r ul e 
shoul d f ocus on i t s ef f i cacy i n det er r i ng f ut ur e 
Four t h Amendment  v i ol at i ons.   Mor eover ,  mar gi nal  
det er r ence i s not  enough t o j ust i f y excl usi on;  t he 
benef i t s of  det er r ence must  out wei gh t he cost s.  



No.   2008AP2231- CR. mj g 

 

7 
 

¶87 Accor di ngl y,  evi dence sei zed i n v i ol at i on of  a 

def endant ' s r i ght  t o be f r ee f r om unr easonabl e sear ches and 

sei zur es shoul d not  be excl uded i f  t he pol i ce wer e act i ng i n t he 

obj ect i vel y r easonabl e bel i ef  t hat  t hei r  conduct  di d not  v i ol at e 

t he const i t ut i on. 5  See Leon,  468 U. S.  897 ( no excl usi on when 

pol i ce act  i n obj ect i vel y r easonabl e r el i ance on a sear ch 

war r ant  l at er  deemed i nval i d) ;  Kr ul l ,  480 U. S.  340 ( no excl usi on 

when pol i ce act  i n obj ect i vel y r easonabl e r el i ance on bi ndi ng 

l aw l at er  deemed unconst i t ut i onal ) .  

¶88 The excl usi onar y r ul e appl i es,  t hen,  onl y when t her e 

i s:  ( 1)  pol i ce conduct  t hat  t he pol i ce knew or  shoul d have known 

was i n v i ol at i on of  t he Four t h Amendment  ( f or  s i mpl i c i t y ' s sake,  

" pol i ce mi sconduct " ) ;  and ( 2)  suf f i c i ent  capabi l i t y  of  det er r i ng 

t hat  conduct 6 wor t h t he subst ant i al  soci et al  cost  of  excl usi on.   

                                                                                                                                                             
St at e v.  Dear bor n,  2010 WI  84,  ¶35,  ___ Wi s.  2d ___,  ___ 
N. W. 2d ___ ( i nt er nal  c i t at i ons r emoved) ;  see al so St at e v.  War d,  
2000 WI  3,  ¶46,  231 Wi s.  2d 723,  604 N. W. 2d 517 ( " Appl i cat i on of  
t he [ excl usi onar y]  r ul e ' has been r est r i ct ed t o t hose ar eas 
wher e i t s r emedi al  obj ect i ves ar e t hought  most  ef f i caci ousl y 
ser ved. ' " )  ( quot i ng Uni t ed St at es v.  Cal andr a,  414 U. S.  338,  348 
( 1974) ) .  

5 Thi s i s t er med t he " good f ai t h except i on"  t o t he 
excl usi onar y r ul e.   See Ar i zona v.  Evans,  514 U. S.  1,  14 ( 1995) .   
As not ed above,  a mor e appr opr i at e phr aseol ogy under  cur r ent  
doct r i ne mi ght  be t he " excl usi onar y except i on"  t o t he good f ai t h 
r ul e.  

6 The Uni t ed St at es Supr eme Cour t  has cat egor i cal l y r ej ect ed 
t he not i on t hat  t he excl usi onar y r ul e was meant  t o ( or  even can)  
det er  j udges:  

To t he ext ent  t hat  pr oponent s of  excl usi on r el y on i t s 
behavi or al  ef f ect s on j udges and magi st r at es i n t hese 
ar eas,  t hei r  r el i ance i s mi spl aced.   Fi r st ,  t he 
excl usi onar y r ul e i s desi gned t o det er  pol i ce 
mi sconduct  r at her  t han t o puni sh t he er r or s of  j udges 
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Her r i ng,  129 S.  Ct .  at  702.   Fur t her mor e,  t he pol i ce conduct  

cannot  be mer el y  negl i gent ,  but  must  be " del i ber at e,  r eckl ess,  

or  gr ossl y negl i gent "  or  par t  of  a pat t er n of  " r ecur r i ng or  

syst emi c negl i gence. "   I d.  

¶89 The maj or i t y r ej ect s t hese r ul es f r om t he Uni t ed 

St at es Supr eme Cour t  and embr aces t he " j udi c i al  i nt egr i t y"  

pur pose f or  excl usi on——a pur pose l ong- si nce abandoned by our  

hi ghest  Cour t .   See maj or i t y op. ,  ¶3.   The Uni t ed St at es Supr eme 

Cour t  has expl ai ned " j udi c i al  i nt egr i t y"  as f ol l ows:  

The pr i mar y meani ng of  " j udi c i al  i nt egr i t y"  i n t he 
cont ext  of  evi dent i ar y r ul es i s  t hat  t he cour t s must  
not  commi t  or  encour age vi ol at i ons of  t he 
Const i t ut i on.   I n t he Four t h Amendment  ar ea,  however ,  
t he evi dence i s unquest i onabl y accur at e,  and t he 
vi ol at i on i s compl et e by t he t i me t he evi dence i s 
pr esent ed t o t he cour t .   The f ocus t her ef or e must  be 
on t he quest i on whet her  t he admi ssi on of  t he evi dence 
encour ages vi ol at i ons of  Four t h Amendment  r i ght s.   As 
t he Cour t  has not ed i n r ecent  cases,  t hi s i nqui r y i s 
essent i al l y  t he same as t he i nqui r y i nt o whet her  
excl usi on woul d ser ve a det er r ent  pur pose.   The 
anal ysi s showi ng t hat  excl usi on i n t hi s case has no 
demonst r at ed det er r ent  ef f ect  and i s unl i kel y t o have 
any si gni f i cant  such ef f ect  shows,  by t he same 
r easoni ng,  t hat  t he admi ssi on of  t he evi dence i s 

                                                                                                                                                             
and magi st r at es.   Second,  t her e exi st s no evi dence 
suggest i ng t hat  j udges and magi st r at es ar e i ncl i ned t o 
i gnor e or  subver t  t he Four t h Amendment  or  t hat  
l awl essness among t hese act or s r equi r es appl i cat i on of  
t he ext r eme sanct i on of  excl usi on.   Thi r d,  and most  
i mpor t ant ,  we di scer n no basi s,  and ar e of f er ed none,  
f or  bel i evi ng t hat  excl usi on of  evi dence sei zed 
pur suant  t o a war r ant  wi l l  have a s i gni f i cant  
det er r ent  ef f ect  on t he i ssui ng j udge or  magi st r at e.  

Uni t ed St at es v.  Leon,  468 U. S.  897,  916 ( 1984)  ( c i t at i on 
omi t t ed) .  
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unl i kel y t o encour age vi ol at i ons of  t he Four t h 
Amendment .  

Jani s,  428 U. S.  at  458 n. 35 ( emphasi s added)  ( c i t at i ons 

omi t t ed) .  

¶90 Thus,  whi l e ear l y excl usi on cases di d di scuss 

" j udi c i al  i nt egr i t y"  as a secondar y pur pose of  t he excl usi onar y 

r ul e,  j udi c i al  i nt egr i t y f or  Four t h Amendment  v i ol at i ons has 

ef f ect i vel y been subsumed under  t he mai n goal  of  det er r i ng 

pol i ce mi sconduct . 7  See i d.  at  456 n. 34.   Thi s expl ai ns why 

j udi c i al  i nt egr i t y has r ecei ved l i t t l e t r eat ment  i n t he case 

l aw.   Not abl y,  i n t he f i ve Uni t ed St at es Supr eme Cour t  cases 

addr essi ng t he good- f ai t h except i on s i nce Leon ( Massachuset t s v.  

Sheppar d,  468 U. S.  981 ( 1984) ;  Kr ul l ,  480 U. S.  340 ( 1987) ;  

Evans,  514 U. S.  1 ( 1995) ;  Gr oh v .  Rami r ez,  540 U. S.  551 ( 2004) ;  

Her r i ng,  129 S.  Ct .  695 ( 2009) ) ,  not  one of  t hem even ment i ons 

j udi c i al  i nt egr i t y; 8 each f ocuses sol el y on whet her  excl usi on 

woul d det er  t he pol i ce conduct  gi v i ng r i se t o t he const i t ut i onal  

                                                 
7 Unt i l  now,  t hi s cour t  had agr eed.   See St at e v.  Knapp,  

2005 WI  127,  ¶¶79- 81,  285 Wi s.  2d 86,  700 N. W. 2d 899 ( not i ng 
t hat  pr eser vi ng j udi c i al  i nt egr i t y r ef er s t o pr event i ng t he 
j udi c i al  pr ocess f r om bei ng subver t ed by l aw enf or cement  
of f i cer s '  unconst i t ut i onal  act i ons) ;  St at e v.  Eason,  2001 WI  98,  
¶44,  245 Wi s.  2d 206,  629 N. W. 2d 625 ( not i ng t hat  t he 
excl usi onar y r ul e pr ot ect s j udi ci al  i nt egr i t y by ensur i ng t hat  
" t he j udi c i ar y woul d r ef use t o gi ve i t s i mpr i mat ur  t o pol i ce 
mi sconduct  by r el y i ng upon evi dence obt ai ned t hr ough t hat  
mi sconduct " ) .  

8 The maj or i t y concl udes t hat  " t hese cases si mpl y  r ef used t o 
excl ude evi dence based on j udi c i al  i nt egr i t y on t he speci f i c  
f act s of  t hose cases. "   Maj or i t y  op. ,  ¶65.   Not  so.   They never  
even appl i ed a j udi c i al  i nt egr i t y t est .   The maj or i t y can poi nt  
t o no Uni t ed St at es Supr eme Cour t  case i nvol v i ng t he good f ai t h 
except i on t hat  even ment i ons j udi c i al  i nt egr i t y s i nce Leon,  26 
year s ago.  
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vi ol at i on.   The maj or i t y now br eat hes new l i f e i nt o a l egal  

t heor y put  t o r est  l ong ago. 9 

I I I .  THE EASON REQUI REMENTS 

¶91 I  wr i t e f ur t her  t o addr ess t he appr opr i at eness of  

appl y i ng t he addi t i onal  r equi r ement s of  Eason t o bench war r ant s.   

Thi s cour t ,  i n St at e v.  Eason,  adopt ed t wo addi t i onal  

r equi r ement s dur i ng t he sear ch war r ant  appl i cat i on pr ocess,  

maki ng t hem necessar y i n or der  t o shi el d any sei zed evi dence 

f r om suppr essi on i f  t he sear ch war r ant  i s l at er  deemed i nval i d.   

2001 WI  98,  ¶74,  245 Wi s.  2d 206,  629 N. W. 2d 625.   The St at e 

must  " show t hat  t he pr ocess used i n obt ai ni ng t he sear ch war r ant  

i ncl uded a s i gni f i cant  i nvest i gat i on and a r evi ew by ei t her  a 

pol i ce of f i cer  t r ai ned and knowl edgeabl e i n t he r equi r ement s of  

pr obabl e cause and r easonabl e suspi c i on,  or  a knowl edgeabl e 

gover nment  at t or ney. "   I d.  ( emphasi s added) .   Such saf eguar ds,  

we hel d,  wer e r equi r ed by Ar t i c l e 1,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on.   I d. 10  

                                                 
9 Despi t e r est i ng i t s hol di ng on " j udi c i al  i nt egr i t y, "  t he 

maj or i t y does not  t el l  us what  t hi s means.   I t  st at es onl y t hat  
" j udi c i al  i nt egr i t y i s i mpl i cat ed when a j udge i ssues a war r ant  
t hat  does not  compl y wi t h st at ut or y r equi r ement s and wi t hout  t he 
const i t ut i onal l y r equi r ed oat h or  af f i r mat i on. "   Maj or i t y op. ,  
¶63.  

10 The Eason cour t ' s  r easoni ng f or  r equi r i ng t hese 
addi t i onal  measur es can char i t abl y be descr i bed as meager .   
Seemi ng t o f or get  t hat  excl usi on i s not  a const i t ut i onal  r i ght ,  
but  a j udi c i al  r emedy,  t he Eason cour t  nonet hel ess asser t ed t hat  
t hese addi t i onal  pr ocedur al  saf eguar ds wer e r equi r ed by t he 
Wi sconsi n Const i t ut i on.   Eason,  245 Wi s.  2d 206,  ¶63.   For  
suppor t ,  t he cour t  appear s t o have r est ed al most  ent i r el y on a 
l aw r evi ew ar t i c l e i t  f ound per suasi ve.   See i d.   Because t hese 
r equi r ement s suggest ed by a l aw pr of essor  wer e " not  [ ]  oner ous 
or  unr easonabl e, "  t hey became const i t ut i onal  mandat es.   I d.  



No.   2008AP2231- CR. mj g 

 

11 
 

¶92 These r equi r ement s ar e whol l y i nappr opr i at e i n t he 

cont ext  of  bench war r ant s,  whi ch nor mal l y need not  i nvol ve any 

pol i ce i nvest i gat i on.  

¶93 Bench war r ant s ar e avai l abl e i n cr i mi nal ,  c i v i l ,  and 

cont empt  pr oceedi ngs.   See Wi s.  St at .  § 968. 09 ( 2007- 08) 11 ( bench 

war r ant s i n cr i mi nal  cases f or  def endant s or  wi t nesses who f ai l  

t o appear  or  v i ol at e bond) ;  Wi s.  St at .  ch.  818 ( bench war r ant s 

i n c i v i l  cases f or  def endant s who f ai l  t o pay j udgment s or  f i nes 

and ot her  def endant s f r om whom somet hi ng i s r equi r ed) ;  Wi s.  

St at .  § 818. 01( 2)  ( bench war r ant s f or  par t i es subj ect  t o 

cont empt  pr oceedi ngs under  chapt er  785) .   None of  t he 

pr oceedi ngs r equi r es pol i ce t o appl y f or  t he war r ant .   See 

§ 968. 09 ( cour t  may i ssue war r ant  on i t s own) ;  ch.  818 ( cour t  

may i ssue war r ant  upon r equest  of  pl ai nt i f f s) ;  Wi s.  St at .  

§ 785. 03 ( cour t  may i ssue war r ant  upon r equest  of  aggr i eved 

par t i es or  on i t s own) .  

¶94 Because of  t hi s ,  appl y i ng t he Eason r equi r ement s t o 

bench war r ant s makes no sense.   How ar e of f i cer s t o ensur e a 

" s i gni f i cant  i nvest i gat i on"  has t aken pl ace pr ecedi ng t he 

i ssuance of  a bench war r ant  t hat  t he pol i ce had no r ol e i n?  And 

what  sor t  of  r evi ew shoul d t he ar r est i ng of f i cer  i n t hi s case 

have under t aken bef or e act i ng on what  he under st ood was a val i d 

ar r est  war r ant ?  The maj or i t y f i r st  suggest s t hat  t he Eason 

r equi r ement s ar e not  necessar y i n s i t uat i ons wher e pol i ce ar e 

not  i nvol ved i n seeki ng a bench war r ant ,  see maj or i t y op. ,  ¶57,  

                                                 
11 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e 

t o t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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but  l at er  i mpl i es t hat  some i nvest i gat i on or  r evi ew coul d have 

saved t he evi dence i n t hi s case f r om excl usi on,  see maj or i t y 

op. ,  ¶60.  

I V.  CONCLUSI ON 

¶95 Appl y i ng t he pr oper  l egal  pr i nci pl es her e i s 

st r ai ght f or war d.   I nst ead of  st ar t i ng wi t h excl usi on and 

at t empt i ng t o f i t  t hi s case i nt o a r ecogni zed except i on,  I  

f ol l ow t he di ct at es of  t he Uni t ed St at es Supr eme Cour t  and begi n 

wi t h t he pr esumpt i on of  admi ssi bi l i t y  and t hen addr ess whet her  

t he r emedy of  excl usi on i s appr opr i at e.  

¶96 The t hr eshol d quest i on i s whet her  t he pol i ce engaged 

i n del i ber at e,  r eckl ess,  or  gr ossl y negl i gent  conduct ,  or  

whet her  t hese f act s evi nce a r ecur r i ng or  syst emi c negl i gence.   

Her r i ng,  129 S.  Ct .  at  702.   As t he maj or i t y i mpl i c i t l y  

r ecogni zes,  t hi s case r ef l ect s no pol i ce mi sconduct  at  al l ;  t he 

of f i cer  act ed i n obj ect i vel y r easonabl e r el i ance on a war r ant  he 

had no r eason t o know was i nval i d.   Ther ef or e,  excl usi on i s 

unwar r ant ed because i t  wi l l  not  ser ve i t s i nt ended pur pose of  

det er r i ng pol i ce mi sconduct ,  and i t s appl i cat i on her e cannot  

j ust i f y t he " subst ant i al  soci al  cost s"  excl usi on i mposes.   I d.  

at  700- 01.  

¶97 The maj or i t y,  on t he ot her  hand,  i s enmeshed i n an 

out dat ed anal yt i cal  f r amewor k.   The Uni t ed St at es Supr eme Cour t  

has r ecogni zed t hat  i t s ear l y appr oach t o excl usi on was t oo 

br oad.   I t  has s i nce r ecast  t he excl usi onar y r ul e as a dr ast i c  

r emedy t hat  i s  j ust i f i ed i n onl y l i mi t ed c i r cumst ances wher e 

excl usi on wi l l  det er  f l agr ant  pol i ce mi sconduct .   See i d.  at  
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700- 02.   Because t he maj or i t y f ai l s  t o appr eci at e and appl y t he 

c l ear  i nst r uct i ons of  t he Uni t ed St at es Supr eme Cour t ,  I  

r espect f ul l y di ssent .  

¶98 I  am aut hor i zed t o st at e t hat  Just i ce PATI ENCE DRAKE 

ROGGENSACK j oi ns t hi s di ssent .  
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