2010 W 87

SUPREME COURT OF W SCONSI N

CasE No. : 2008AP2937

COWPLETE TI TLE:
Mercycare | nsurance Conpany and Mercycare HMO,
I nc.,
Petiti oners-Respondents,
V.
W sconsi n Conm ssi oner of I|nsurance,
Respondent - Appel | ant .

ON CERTI FI CATI ON FROM THE COURT OF APPEALS

OPI NI ON FI LED: July 16, 2010
SUBM TTED ON BRI EFS:
ORAL ARGUMENT: March 2, 2010

SOURCE OF APPEAL:

COURT: Circuit
COUNTY: Rock
JUDGE: Janes E. Wl ker
JUSTI CES:
CONCURRED: ROGGENSACK, J., concurs (opinion filed).

ZI EGLER and GABLEMAN, JJ., join the concurrence.
D1 SSENTED:

NOT PARTI CI PATI NG:

ATTORNEYS:

For the respondent-appellant the cause was argued by Bruce
A. O sen, assistant attorney general, with whom on the brief was
J.B. Van Hol |l en, attorney general.

For the petitioners-respondents there was a brief by
Matt hew J. Duchemn, WIliam J. Toman, and Quarles & Brady LLP,
Madi son, and oral argunent by Matthew J. Duchem n.

An amcus curiae brief was filed by Andrew C. Cook and the
Wsconsin Gvil Justice Council, 1Inc., Mudison, and Janes A
Friedman and CGodfrey & Kahn, S.C., Madison, on behalf of the
W sconsin G vil Justice Council, Inc.



2010 W 87
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP2937
(L.C. No. 2007CV32

STATE OF W SCONSI N ) I N SUPREME COURT

MercyCare | nsurance Conpany and MercyCare HVD,

I nc.,
Petiti oners-Respondents, FI LED
V. JUL 16, 2010
W sconsi n Conmi ssi oner of Insurance, A John Voel ker

Acting derk of

S Co
Respondent - Appel | ant . upreme Court

APPEAL from judgnment of the circuit court for Rock County,
James E. Wl ker, Judge. Reversed.

2 ANN WALSH BRADLEY, J. This case is before the court
on certification from the court of appeals, pursuant to
Ws. Stat. § (Rule) 809.61.°1 The certification states: "W
certify this appeal to the Wsconsin Suprene Court to determ ne
whet her Ws. Stat. 8 632.895(7) permts an insurer to exclude
maternity coverage for an insured acting as a surrogate nother.

The answer to this question is determned, in part, by what

L' Al references to the Wsconsin Statutes are to the 2007-
08 version unl ess otherw se indi cated.
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| evel of def er ence, i f any, shoul d be accorded the
Comm ssi oner' s deci sion. "

12 The Conmi ssi oner concl uded t hat W s. St at .
8 632.895(7) does not permt an insurer to exclude generally
covered maternity services for surrogate nothers. Thus, the
Comm ssioner determned that MercyCare's 2002 Contract was
anbi guous, and MercyCare's attenpt to exclude generally covered
maternity services for surrogate nothers under its 2002
Cont r act cont ravened t he requirenments of Ws. Stat.
8 632.895(7). For the same reason, he determ ned that the 2005
Contract contravened Ws. Stat. 8§ 632.895(7). Finally, the
Commi ssi oner al so di sapproved the 2005 Contract under Ws. Stat.
8 631.20(2)(a)l., determning that it is msleading because the
benefits are too restricted to serve the purposes for which the
policy is sold. On review, the circuit court accorded no
deference to the Comm ssioner's interpretation of Ws. Stat.
§ 632.895(7) and reversed the Conmi ssioner's |egal conclusions.?

13 Appl ying due weight deference, we conclude that an
insurer may not nmake routine maternity services that are
generally covered under the policy unavailable to a specific
subgroup of insureds, surrogate nothers, based solely on the
insured's reasons for becomng pregnant or the nethod used to
achi eve pregnancy. Accordingly, we determne that MercyCare's

application of the 2002 Contract to exclude from coverage all

2 Judgnent of the circuit court for Rock County, James E.
Wl ker, Judge.
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maternity services for surrogate nothers contravenes Ws. Stat.
§ 632.895(7).

14 We also conclude that the Conmm ssioner appropriately
di sapproved the surrogacy provision in MercyCare's 2005 Contract
because it is contrary to Ws. Stat. 8§ 632.895(7). In addition,
the definition of "surrogate nother" set forth in the 2005
Contract is msleading because the benefits are too restricted
to serve the purposes for which the policy 1is sold.
Accordingly, we reverse the decision of the circuit court.

I

15 MercyCare |nsurance Conpany and MercyCare HMO, |Inc.
(collectively "MercyCare") are insurance conpanies authorized to
do business in Wsconsin and subject to the jurisdiction and
control of the Wsconsin Conmm ssioner of |nsurance. In 2002
MercyCare offered a group disability insurance policy that
provided maternity coverage for eligible persons covered under
t he policies.

16 JJM and CS were eligible persons insured by
MercyCare under MercyCare's 2002 Certificate of Coverage ("the
2002 Contract").? C.S. was insured as a dependent, and J.M was
i nsured as an enpl oyee.

M7 While insured under the 2002 Contract, J.M and C S
each agreed to act as a gestational carrier by carrying a child
for other parents. The children carried by JJ.M and C S are

not genetically related to J.M or C. S. respectively.

3 For m MCHMDAUG2002
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18 Bot h wonen received health care services in connection
with their pregnancies. J.M received nedical care including
| aboratory tests, ultrasounds, maternity care, physician visits,
i npatient hospital care, anesthesia and delivery. The total
costs incurred ambunted to $16,774.63. C. S. received conparabl e
pre- and post-partum nedical services, wth costs totaling
$18, 510. 84.

19 During the course of their pregnancies, MercyCare
deni ed coverage for the maternity services received by both J. M
and CS. It notified J.M that benefits for |ab work were being
deni ed because the contract did not cover "surrogate nother

4

services." Subsequently, MercyCare informed J.M by letter:

MercyCare is wunable to authorize coverage for al
services related to this pregnancy. Services provided
from 5-10-04 through 1-7-05 are not eligible for
reproductive services benefits or pregnancy benefits.
Any benefits paid for the services will be recouped.

C.S. was simlarly denied coverage based on the 2002 Contract's
identification of "surrogate nother services" as a "non-covered

service" under the Contract's "Pregnancy Benefits coverage."®

* The letter stated in part: "MercyCare |nsurance Conpany
has received a request for you to receive coverage for the
followng service: obstetrical testing at Meriter Perinata
Clinic for twin pregnancy from surrogate nother services. It
has been determned that this service is not a covered benefit.
Your denial was based on your Certificate of Coverage: under
REPRCDUCTI VE SERVI CES; NON- COVERED SERVI CES: Surrogate nother
servi ces. Therefore, MercyCare Insurance Conpany is unable to
authorize coverage for services related to surrogate nother
services. "

® MercyCare informed C.S.: "Your denial was based on: Your

HMO Certificate of Coverage under Pregnancy Benefits, non
covered services: surrogate nother services are not covered."

4
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110 The 2002 Contract provides that "surrogate nother
services" are a "non-covered service" in two separate places—
under the section titled "Pregnancy Benefits" and under the
section titled "Reproductive Services." However, the term
"surrogate nother services" is not defined anywhere within the
2002 Contract.®

111 The "Pregnancy Benefits" section provides as foll ows:

Covered Services:

Treatment of pregnancy is covered for an enployee, an
enpl oyee' s covered dependent spouse, or an enployee's
cover ed dependent chil d.

Pregnancy benefits include coverage for inpatient
hospital care and pre- and post-natal care received
froma participating provider.

Non- Cover ed Servi ces:

» Surrogate nother services.

* Elective abortions.

e Maternity services received out of the service area
in the last 30 days of pregnancy wthout prior

authorization fromthe Plan except in an energency.
Prior authorization is based on nedi cal necessity.

® The Certificate of Coverage for the 2002 Contract had been
approved by the Ofice of the Comm ssioner of Insurance (OC)
prior to its use. During the proceedings before the
Comm ssioner, an OCl insurance exam ner explained that when she
approved the 2002 Contract, she believed the provision excluding
"surrogate nother services" was intended to exclude the expenses
incurred by an insured to pay for a third person to act as a
surrogate or gestational carrier and carry a child on behal f of
t hat i nsured.
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e Amiocentesis or chorionic villi sanmpling (CVS)
solely for sex determ nation.

In addition, the "Reproductive Services" section of the 2002
Contract |lists various covered services and provides that
"surrogate nother services" are a "non-covered service."’

112 After denyi ng cover age for J. M and C.S's

pregnanci es, MercyCare sought to recoup the noney it had already

paid for clains related to the pregnancies. Utimately, the
services provided to both wonen were paid in full by third
parties.

113 C. S. filed a conplaint with the Ofice of the

Comm ssi oner of Insurance. Her conplaint triggered the agency's

" The following "reproductive services" are "non-covered
servi ces" under the 2002 Contract:

 Any other artificial nmeans to achieve pregnancy,
consultations for, or any procedures in connection

with, but not limted to in vitro fertilization,
ganmete intra fallopian transfer (QFT), enbryo
transplant, or any other assistive reproductive
t echni que.

* Reversal of voluntarily induced sterilization

pr ocedur es.
* Donor sperm

e Charges for donor, |aboratory or biological fees
directly related to the insem nation procedure.

* Revision of scarring caused by inplantable birth
control devices.

e Surrogate nother services.

e« Elective abortions.
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review of MercyCare's denial of coverage to the two wonen.
During this review, MercyCare filed its newest group disability
policy insurance form ("the 2005 Contract")® with OC for
approval . °

114 In many respects, the 2005 Contract is identical to
the 2002 Contract. However, the 2005 Contract revises the
| anguage of the surrogate nother services exclusion and provides
a definition for the term"surrogate nother."

115 Rat her than sinmply excluding "surrogate nother
services," the 2005 Contract provides that the followng is a
"Non- Covered Service": "Treatnent, services or supplies for a
surrogate nother or any pregnancy resulting from your service as
a surrogate nother." Additionally, the 2005 Contract provides

the followng definition of the term"surrogate nother":

Surrogate nother nmeans a woman who, through in vitro
fertilization or any other neans of fertilization,
gives birth to a child which she may or nmay not have a
genetic relationship to, or an individual who provides
a uterus for the gestation of a fertilized ovum
obtained from a donor when the child will be parented
by soneone other than the woman who gives birth

116 OCI disapproved the 2005 Contract by letter dated
January 11, 2006. The letter explained that the exclusion for

"[t]reatnment, services or supplies for a surrogate nother or any

8 Form no. MCPl usRCPPQAuUg2005.

® Ws. Stat. § 631.20 states that with certain exceptions,
“"No form [] nmay be used unless it has been filed with and
approved by the comm ssioner and unless the insurer certifies
that the form conplies with chs. 600 to 655 and rules
pronul gated under chs. 600 to 655. "
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pregnancy resulting from your service as a surrogate nother,"
must be deleted because "[a] policy that provides maternity
coverage mmy not |imt the coverage based on nethod of
conception, as such a limtation is wunfairly restrictive and

di scrimnatory."?°

MercyCare requested a hearing.

117 On February 15, 2006, OCI issued a Notice of Hearing
alleging that MercyCare violated Ws. Stat. 8 632.895(7) when it
denied coverage for J.M and C S.'s pregnancies under the 2002
Contract. The notice further alleged that the disapproval of
the 2005 Contract was appropriate because the policy exclusions
violated the mandated maternity Dbenefits of Ws. St at.
8 632.895(7) and were m sleading under Ws. Stat. 8§ 631.20. The
case ultimately went before the Comm ssioner of |[|nsurance. The
parties agreed to submt the case on the basis of briefs, a
stipulation of facts, and other stipul ated docunentati on.

118 The Conm ssioner issued a final decision on Decenber

8, 2006. It concluded that: (1) under the mandate of Ws. Stat.

§ 632.895(7),* MercyCare may not exclude maternity coverage of

1 Under Ws. Stat. § 631.20(2)(a), the conmissioner may

di sapprove a form upon a finding that "it is inequitable,
unfairly discrimnatory, m sl eadi ng, decepti ve, obscure or
encourages msrepresentation,” including cases where the form

"[i]s msleading because its benefits are too restricted to
achieve the purposes for which the policy is sold® and cases
where the form "violates a statute or rule pronulgated by the
conmi ssioner, or is otherwise contrary to |aw."

1 Ws. Stat. § 632.895(7) provides as foll ows:

Every group disability insurance policy which provides
maternity coverage shall provide maternity coverage
for all persons covered under the policy. Cover age
required under this subsection may not be subject to

8
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ot herwi se covered persons based on their status as surrogate
mot hers; (2) even if the surrogacy services could be properly
excl uded, the |anguage of the 2002 Contract is anbiguous; (3)
OCl appropriately disapproved MercyCare's 2005 Contract because
the surrogate nother exclusion is contrary to Ws. Stat.
8§ 632.895(7) and the 2005 Contract is msleading because its
benefits are too restricted to achieve the purposes for which
the policy is sold.

119 The decision first addressed whether MercyCare was
permtted under Ws. Stat. § 632.895(7) to exclude maternity
coverage on the basis that the insured was acting as a surrogate
not her . The Comm ssioner explained that the issue required the
application of "exclusions or limtations" to a set of facts
unantici pated by the legislature at the tine the statute was
passed. According to the Conm ssioner's interpretation, "the
| egislative history indicates that the statute's purpose is one
of inclusiveness" and therefore, the statute ensures that if the
policy provides maternity coverage, all covered persons nust be
treated equally. "[T]he answer to whether MercyCare's excl usion
is permssible requires a determ nation of whether MercyCare is
attenpting to exclude the provision of a group of services or
t he exclusion of a group of insureds.”

120 The Comm ssioner concluded that under the statute, an

insurer nmay deny coverage of certain specific procedures, such

exclusions or limtations which are not applied to
other maternity coverage under the policy.
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as in vitro fertilization, to all people covered under the
policy. However, an insurer may not deny coverage for all
maternity services to sonme insureds covered under the policy
based on their reasons for becom ng pregnant. Therefore, the
insurer may not deny coverage of generally covered maternity
services because t he i nsured IS a surrogate not her .
Additionally, the Comm ssioner concluded that the surrogacy
exclusion in the 2002 Contract is anbiguous and that OCl's
di sapproval of the 2005 Contract was appropriate under Ws.
Stat. § 631.20.

21 MercyCare filed a petition for judicial review in the
Rock County Circuit Court. The circuit court accorded no
deference to the Insurance Comm ssioner's |egal conclusions
because the Comm ssioner had not previously interpreted
8 632.895(7) and because it determ ned that the Comm ssioner had
no particular expertise that would assist it in determning the
applicability of the statute. Rather, it stated that the case
was one of "first inpression.”

122 The circuit court determned that "the Conm ssioner of
| nsurance exceeded its statutory authority in disapproving the
certificate of insurance,” and it ordered the Conmm ssioner to
approve the 2005 Contract. In reaching this decision, it
concl uded t hat W s. St at. 8 632.895(7) "clearly and
unanbi guousl y" permtted MercyCare to exclude maternity coverage
for otherwi se covered persons who were serving as surrogate

nothers. It determned that the statute required only that "any
exclusions or Ilimtations nust be applied uniformy to al

10
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covered persons,” and that "the exclusion for surrogate parents
is an exclusion which applies wuniformy to all covered
per sons. "2

23 The Comm ssioner appealed, and the court of appeals
certified the appeal to this court. It explained that its
answer to the question of the proper interpretation of the
statute would be determned, in part, by the |evel of deference
that should be accorded the Conm ssioner's decision. Al t hough
00 had never Dbefore interpreted the specific statutory
subsection at issue, the court inplied that OCI had experience
interpreting other nandatory coverage provisions. The court
stated that "guidance is [] needed on this topic because it is
not apparent from the case law to date what |evel of deference
should be given to an agency's decision when the issue is
particularly wthin the agency's area of expertise and
speci al i zed know edge, but the agency is construing a specific
statute for the first tinme."

24 The court of appeals commented that "[a] nunber of

cases  suggest t hat a question is not one  of first
inpression . . . sinply because an agency is addressing a new
fact situation for the first tine. We question whether the

approach should be any different when an agency is addressing
particul ar statutory |anguage for the first tinme."

12 The circuit court also stated that it was unnecessary to
address the other issues raised by the parties.

11
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25 On appeal, we review the decision of the Conm ssioner
of Insurance rather than the decision of the circuit court. The
parties dispute, and the court of appeals was uncertain of, the
applicabl e standard of review. W address this question first.

126 We are asked to interpret Ws. Stat. 8§ 632.895(7) and
apply it to the exclusions at issue in this case. W are also
asked to interpret MercyCare's 2002 and 2005 Contracts, which
are policies of insurance. Interpretation and application of

statutes and insurance policies are questions of |aw Vol vo

Trucks N. Am v. Wausau Truck Cr., 2010 w 15, 911, 323

Ws. 2d 294, 779 N W2d 423; Stuart v. Wisflog's Showoom

Gallery, Inc., 2008 W 86, 118, 311 Ws. 2d 492, 753 N W2d 448.

This court decides questions of |aw independently, but benefits
from the analyses rendered by the circuit court and court of

appeal s. Pawl owski v. Am Famly Mit. Ins. Co., 2009 W 105,

116, 322 Ws. 2d 21, 777 N.W2d 67.
27 Because statutory interpretation is a question of |aw,
a court is never bound by an agency's interpretation of a

st at ut e. Hut son v. State Personnel Conin, 2003 W 97, 931, 263

Ws. 2d 612, 665 N W2d 212. Neverthel ess, a court w Il under
certain circunstances give deference to an agency's statutory

interpretation. Id.; Racine Harley-Davidson v. State, 2006 W

86, 11, 292 Ws. 2d 549, 717 N.W2d 184.

28 In Racine Harley-Davidson, we clarified the three

| evel s of deference to be accorded to an agency's interpretation

of a statute: no deference, due weight deference, and great

wei ght deference. 292 Ws. 2d 548, 9112-20. These three levels
12



No. 2008AP2937

take into account the conparative institutional qualifications
and capabilities of the court and the admnistrative agency.
Id., 1113-14.

29 A reviewng court accords an agency's statutory
interpretation no deference when the issue is one of first
i npression, when the agency has no experience or expertise in
deciding the Ilegal 1issue presented, or when the agency's
position on the issue has been so inconsistent as to provide no
real guidance. Id., 9119. Wen no deference to the agency
decision is warranted, the court interprets the statute
i ndependently and adopts the interpretation that it deens nost
reasonable. 1d.

130 A reviewing court accords due weight deference when
t he agency has sone experience in an area but has not devel oped
the expertise that places it in a better position than the court
to make judgnents regarding the interpretation of the statute
Id., 918. When applying due weight deference, the court
sustains an agency's interpretation if it is not contrary to the
cl ear neaning of the statute—unless the court determnes that a
nore reasonable interpretation exists. Id.

131 Finally, a reviewng court accords great weight
def erence when each of four requirenents are net: (1) the agency
is charged by the legislature with the duty of adm nistering the
statute; (2) the agency's interpretation is one of |ong
standing; (3) the agency enployed its expertise or specialized
know edge in formng its interpretation; and (4) the agency's
interpretation will provide uniformty and consistency in the

13
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application of the statute. Id., 9116. When applying great
wei ght deference, the court will sustain an agency's reasonable
statutory interpretation even iif the court concludes that
another interpretation is equally or nore reasonable. 1d., 917.
The court wll reverse the agency's interpretation if it 1is
unreasonabl e—+f it directly contravenes the statute or the
state or federal constitutions, if it is contrary to the
| egi slative intent, history, or purpose of the statute, or if it
is wthout a rational basis. 1d.

132 Wi chever level of deference is granted, the review ng
court does not abdicate its own authority and responsibility to
interpret the statute. Id., 14; Hutson, 263 Ws. 2d 612, {31.
In assessing the agency's interpretation, the court nust itself

interpret the statute to determne whether the agency's

interpretation 1is reasonable. Raci ne Harl ey-Davi dson, 292

Ws. 2d 549, ¢115. It is only under the great weight deference
standard that the agency's specialization and expertise is so
extensive that the court views the agency's interpretation as
the one to adopt even if it is not the nost reasonabl e one.

133 Here, the focus of our inquiry in determ ning whether
there is great weight deference is whether the Conm ssioner's
interpretation is one of "long standing.” OCl has extensive
experience interpreting and applying Ws. St at. 8 632.895

general ly,®® but no experience interpreting the requirements of

13 See, e.g., Mitual Benefit Life Ins. Co. v. Ins. Comr,
151 Ws. 2d 411, 413-15, 444 N.W2d 450 (Ct. App. 1989).

14
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sub. (7), the specific statutory |anguage upon which this case
turns. The court of appeals inquired about the appropriate
| evel of deference when the issue is particularly within the
agency's area of expertise and specialized know edge, but the
agency is construing specific statutory |anguage for the first
tine.

134 Wsconsin courts have previously accorded great weight
deference to an agency's application of a famliar statute to a

novel set of facts. See, e.qg., Town of Russell Volunteer Fire

Dept. v. LIRC, 223 Ws. 2d 723, 733, 589 N W2d 445 (C. App.

1998). Yet, applying statutory |anguage to a novel set of
facts is not the sanme as interpreting particular statutory

| anguage for the first tine.

135 It cannot be sai d t hat t he Comm ssi oner's
interpretation of this specific subsection is one of "long
standing.” In this case, the Comm ssioner, like this court, is

interpreting the requirements of sub. (7) for the first tine.
Under these circunstances, it would nake little sense to defer
to the Conm ssioner's statutory interpretation even if the court
concludes that an wequally reasonable or a nore reasonable
interpretation exists. W conclude that a reviewing court

should not give great weight deference to an agency's

15
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interpretation of a statute when the agency is interpreting
particul ar statutory |anguage for the first time.

136 Nevertheless, it is inportant to recognize that the
Comm ssioner has been charged by the legislature with the
admnistration of the nmandatory coverage statutes and has the
responsibility of ensuring that the insurance policies issued in
Wsconsin conply wth statutory regulations. Due to this
| egi sl ati ve mandate, OClI addresses an untold nunber of insurance
policies each year. As a result, OClI has devel oped experience,
institutional qualifications, and specialized know edge in the

area of mandatory coverage, generally. Thus, it also mnakes

4 MercyCare brings to our attention several decisions of
the court of appeals which could be read to state that an
agency's experience in admnistering a "particular statutory
schenme" is sufficient for affording the agency great weight
def erence. See, e.g., Barron Elec. Co-op v. Pub. Serv. Comm
Ws., 212 Ws. 2d 752, 764, 569 Nw2d 726 (C. App. 1997); Town
of Russell Volunteer Fire Dept. v. LIRC, 223 Ws. 2d 723, 733,
589 N.W2d 445 (C. App. 1998). Qur conclusion clarifies that
great weight deference is not warranted nerely because an agency
has been charged wth admnistering a particular statutory
schemre when the agency has not interpreted the specific
statutory | anguage at i ssue.

W are not persuaded that our conclusion is inconsistent
with the court of appeals' decisions cited by MercyCare. In
Barron, for instance, the conm ssion had interpreted and applied
the provisions of the statute to simlar disputes, and on at
| east one occasion, the commssion had interpreted the exact
statutory |anguage that was at issue in the case. 212 Ws. 2d
at 766. Further, in Town of Russell, the Labor and Industry
Revi ew Commi ssion had vast experience determ ning whether an
enpl oyee was acting within the scope of enploynment at the tine
of an accident and was therefore entitled to worker's
conpensati on benefits.

16
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little sense to accord no deference at all to the Conm ssioner's
interpretation of the statutory |anguage at issue here.

137 We concl ude that due wei ght deference may be warranted
when an agency has specialized experience wth the issues
regulated by the statute, but has not vyet interpreted the

specific statutory |anguage at issue. See, e.g., Ws. Dep't

Revenue v. Menasha Corp., 2008 W 88, {51, 311 Ws. 2d 579, 754

N. W2d 95. W acknow edge that in nost situations, applying due
wei ght deference will lead to the same result as woul d applying
no deference at all. "Under both due weight deference and no
deference, the reviewing court nmay adopt, w thout regard for the
agency's interpretation, what it views as the nobst reasonable

interpretation of the statute.” Raci ne Harl ey-Davi dson, 292

Ws. 2d 549, f120.

138 Applying the above principles here, we observe that
the Comm ssioner has been charged by the legislature wth
approving group disability insurance forns, and the Comm ssioner

may di sapprove a form upon concluding that it violates a statute

or is otherwise contrary to |aw Ws. Stat. 88 631.20(1);
631. 20(2). The  Comm ssi oner has substanti al experience
interpreting mandatory coverage provisions. Nevert hel ess, the

Ofice of the Comm ssioner of Insurance has never specifically
interpreted the |anguage of sub. (7), which addresses maternity
coverage, and it therefore has not devel oped the expertise that
places it in a better position than the court to nake judgnents

regarding the interpretation of this statute. W conclude that

17
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due weight deference is warranted, and we will sustain the
Comm ssioner's statutory interpretation if it is not contrary to
the clear nmeaning of the statute and no nore reasonable
interpretation exists. W turn nowto the statute.
11

139 Wsconsin Stat. 88 632.71-632.899 regulate group
di sability insurance contracts. Section 632.895(7) sets forth
specific requirenents for maternity coverage. W are asked to
determ ne whether MercyCare's 2002 Contract, which excludes
"surrogate nother services," contravenes the requirenents of

Ws. Stat. § 632.895(7).

> The concurrence's determ nation about deference misses

the mark. It confuses an inconsistency in the interpretation of
anbi guous policy Jlanguage wth an inconsistency in the
interpretation of the statute. See concurrence, 186, 94-95.

The OCI insurance exam ner who approved the 2002 Contract
testified about her reasons for approving the exclusion for
"surrogate nother services." She interpreted the exclusion as
addressing the expenses incurred by an insured to pay for an
uninsured third party to carry a child on that insured s behalf.
See supra, 110, n.6.

When the Comm ssioner reviewed the 2005 contract as a part
of this litigation, he did not conclude, as the concurrence
contends, "that the 2002 <contract violated § 632.895(7)."
Concurrence, Y94. Rather, he determ ned that the undefined term
"surrogate nother services" in that contract was anbi guous and
that it was MercyCare's application of the anbiguous term that
vi ol ated the statute.

Al though the record denonstrates that oCl has not
consistently interpreted the |anguage of MercyCare's 2002
contract, there is no evidence of inconsistency in OC's
interpretation of the statute. Thus, there is no basis for the
de novo revi ew undertaken by the concurrence.

18
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140 We begin our examnation of the statute by setting
forth the relevant statutory and |egislative history. Next, we
turn to the Commssioner's interpretation of the statute to
determ ne whether it is reasonable. Finally, we exam ne other
interpretations to determne whether they are nore reasonable
than the interpretati on advanced by the Comm ssioner.

41 Wsconsin Stat. Ch. 632 contains provisions applying
to specific types of insurance contracts. W sconsin Stat.
8§ 632.895 sets forth various nandatory coverages 1in group
disability insurance policies. Wsconsin Stat. § 632.895(7),

whi ch regul ates maternity coverage, provides as foll ows:

Every group disability insurance policy which provides
maternity coverage shall provide maternity coverage
for all persons covered under the policy. Cover age
requi red under this subsection nay not be subject to
exclusions or limtations which are not applied to
other maternity coverage under the policy.

42 The parties and the Comm ssioner agree that the first
sentence of the statute prohibits an insurer from selectively
offering maternity coverage to some insureds but not to others.
Rat her, the first sentence requires an insurer that decides to
offer maternity coverage to anyone under the policy to offer
that coverage to all persons under the policy. The parties

agree that the mandate of the first sentence is very broad.

8 The surrounding subsections regulate other aspects of

group disability insurance coverage including hone care, skilled
nursing care, Kkidney disease treatnent, coverage of newborn
infants, coverage of grandchildren, equipnent and supplies for
treatment of diabetes, coverage for nmammograns, drugs for
treatment of HV infection, and | ead poi soni ng screening.
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143 The parties' dispute centers around the neaning of the

second sentence: "Coverage required under this subsection may

not be subject to exclusions or Ilimtations which are not
applied to other maternity coverage under the policy." From
that sentence, it is clear that an insurer may exclude or limt
sone aspects of maternity coverage. However, no maternity

coverage nmay "be subject to exclusions or limtations which are
not applied to other maternity coverage under the policy."

144 \Whether this sentence permts the exclusion of all
maternity services to a subgroup of insureds based on the fact
that the insured is serving as a surrogate nother is not readily
apparent from the text. As the Comm ssioner opined, it is
likely that the current understanding of surrogacy was not a

factual situation contenplated by the legislature when it passed

the relevant statutory language in 1981 and 1985.'" Indeed,

17 The gr avanen of t he concurrence's statutory
interpretation is illusory. It relies on a void in the
| egi sl ative debate. The concurrence asserts that t he

| egislature's failure to discuss the "conplicated social
guestion” of surrogacy when enacting Ws. Stat. 8§ 632.895(7) is
an indication that the legislature did not intend the statute to
be appl i ed to wonen acting as gest ati onal carriers.
Concurrence, 9102.

Failure to discuss an 1issue cannot be regarded as a
positive indication of what the legislature intended. It is far
nore likely that the legislature did not discuss surrogacy and
gestational carriers because those issues were not contenpl ated
by the legislature when the statute was enacted in 1981 and
amended in 1985.
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cases fromthe early 1980s denonstrate that the term "surrogate
not her” was used at that tinme to refer to a woman who was a
caregi ver for another wonman's child.!®

45 Subsection (7) was originally added to the nandatory
coverage statute in 1981. It extended maternity coverage to

dependent children only:

It was not until the 1988 case, In re Baby M 537 A 2d 1227
(N.J. 1988), that the political tale of surrogacy attracted

media attention and "left its mark on American law." Elizabeth
S. Scott, Surrogacy and the Politics of Comodification, 72 Law
& Contenp. Probs. 109, 109 (Summer 2009). In Baby M the birth
not her entered into a contract to conceive and bear a child that
woul d be raised by another couple. The child was conceived
through artificial insemnation using the birth nother's ovum
and the intended father's sperm "I't was through the |ens of

Baby M that this innovative use of reproductive technology was
first scrutinized as an issue of social, political, and |egal
interest." Id.

Courts are routinely required to interpret the neaning of
statutory language and apply it to "conplicated social
guestions” involving technology that was not contenplated when a

statute was enacted. See, e.g., Schill v. Ws. Rapids Sch.
Dist., 2010 W 86, Y4, _  Ws. 2d _, __ N Ww2d __ (discussing
how the public records law should be applied to emil, a
technol ogy not contenplated when the legislature enacted the
l aw) . The question is, and should be, how the words of a
statute apply to a new factual situation. If the legislature
di sagrees with our interpretation, it is free to debate the

i ssue and pass | egislation anending the statute.

18 See Estate of Hoier v. Knapp, No. 81-1341, slip op. at 2
(Ws. Ct. App., Apr. 27, 1982) ("[T]he decedent was and woul d
have continued to be a surrogate nother to her mnor brothers
and sister because of the nother's illness and subsequent
death"); KSR v. AL R, No. 81-1292, slip op. (Ws. C. App.
June 18, 1982). Portions of the Wsconsin statutes al so reflect
this understanding of the term "surrogate." See, e.g., Ws.
Stat. 8§ 115.792(1)(a)2 ("For a child who is a ward of the state,
a judge overseeing the child' s care may appoint a surrogate for
the child's parents . . . .").
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Every group disability policy which provides coverage
of dependent children and maternity coverage for any
i ndi vi dual shal | provide nmaternity coverage for
dependent chil dren. Coverage required wunder this
subsection my not be subject to exclusions or
[imtations which are not applied to other maternity
coverage under the policy.

The Legislative Reference Bureau explained that "[maternity
coverage for dependent children may not be subject to exclusions
or limtations which are not applied to other maternity coverage
under the policy."

146 The scope of sub. (7) was broadened by 1985 W sconsin
Act 56, the Abortion Prevention and Fam |y Responsibility Act of
1985. This act was drafted by the Legislative Council Special
Comm ttee on Pregnancy Options. Among ot her instructions, the
committee had been specifically directed to "make avail able
health insurance coverage for childbirth in all instances.”
Wsconsin Legislative Council Report No. 16 to the 1985

Legi sl ature, Legislation on Pregnancy Options, Cct. 7, 1985, at

5.

147 1985 Wsconsin Act 56 anmended the first sentence to
read: "Every group disability insurance policy which provides
maternity coverage shall provide mternity coverage for al
persons covered under the policy.” Thus, the act expanded the
reach of sub. (7) from dependent <children to "all persons
covered under the policy." The act did not anend the second

sentence of sub. (7). Thus, maternity coverage for "all persons
covered under the policy"” could not "be subject to exclusions or
l[imtations which are not applied to other maternity coverage
under the policy."

22



No. 2008AP2937

148 In a nmeno to the Joint Commttee on Finance, the
Director of the Legislative Fiscal Bureau explained that under
the previous enactnent, "[mMaternity coverage [was] not
specifically required for persons ot her than dependent
children.™ However, the 1985 changes "would require that, if
maternity coverage is provided under the policy, all persons who
are generally covered under the policy must receive maternity
coverage." The fiscal note acconpanying the act explained that
the anmendnments required "every group disability insurance policy
whi ch provides maternity coverage to any individual to provide
the sane level to all persons covered under the policy."

149 1In interpreting t he statute, t he Comm ssi oner
recogni zed that the second sentence of sub. (7) permts sone
exclusions and limtations. However, he also recognized that
the exclusion witten by MercyCare attenpts to exclude coverage
of generally covered maternity services available to other
insureds on the sole basis that an insured is a surrogate
not her . The question was whether an exclusion of generally
covered maternity services to those insureds acting as surrogate
not hers contravenes the statute.

50 The Conm ssioner quoted the definition of "exclusion”
from a Wsconsin case that was contenporary to the drafting of
the statute: "An exclusion, in insurance parlance, serves the
purpose of taking out persons or events otherw se included

within the defined scope of coverage." Bortz v. Merrimc Mit.

Ins. Co., 92 Ws. 2d 865, 871, 286 N.W2d 16 (C. App. 1979).
Al t hough an exclusion typically takes out "persons or events,"
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the Comm ssioner determned that the first sentence of sub. (7)
prohibits the "taking out of persons who receive maternity
coverage." (Enphasis added.)

151 Thus, the Conmm ssioner concluded that although an
insurer may exclude or limt "certain services" as long as it
does so uniformy, the insurer "may not discrimnate against a
subgroup of insureds.” Accordingly, an insurer may make
specific procedures—such as in vitro fertilization, elective
abortion, and ammiocentesis or chorionic villi sanpling solely
for sex determ nati on—non-covered benefits wunder the policy.
The insurer may exclude these procedures for all insureds.
However, the Comm ssioner concluded that it could not exclude
services that are generally covered under the policy—such as
inpatient hospital care and pre- and post-natal care—for a
specific subgroup of insureds, surrogate nothers, based solely
on the insured' s reasons for becomng pregnant or the nethod
used to achi eve pregnancy.

152 MercyCare asserts t hat t he Comm ssi oner's
interpretation of the statute 1is unreasonable because it
conflicts with the I|anguage of sub. (7), which permts sone
excl usi ons. Therefore, MercyCare contends that the unanbi guous
statutory |anguage permts it to exclude not only specific
services, but specific subgroups of insureds as well.

153 The neaning of the statute and its application to the
type of exclusion presented here are not readily apparent from
the statutory text. Therefore, applying the standard for due
wei ght deference, we cannot conclude that the Comm ssioner's
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interpretation is contrary to the clear neaning of the statute.
See, supra, f38.

154 Furt her, t he Comm ssi oner's interpretation IS
reasonabl e because it reconciles the broad nmandate of the first
sentence, which requires that coverage be granted to all nenbers
of a group, and the second sentence, which allows exclusions
under certain circunstances. The Conmi ssioner's interpretation
is also consistent wwth the legislative history, which explains
that "every group disability insurance policy" nust "provide the
sane level to all persons covered under the policy."

155 Gving due weight deference to the Comm ssioner's

interpretation, we wll nevertheless decline to adopt the
Comm ssioner's interpretation if there is another, nor e
reasonable interpretation of the statute. MercyCare asserts

that "the statute was enacted to end discrimnation based on the
insured's status as a nenber, spouse or child, not to end all
di scrimnation."” It advances that the second sentence requires
only that any exclusion in its policy be applied uniformy.
MercyCare contends that this interpretation of the statute is
nor e reasonabl e.

156 The crux of MercyCare's argunent is that "the statute
allows an exclusion to take out a person otherw se included, as
long as wunder the sane circunstances all persons otherw se
included would also be taken out." Thus, it asserts, the
statute "allows coverage to be excluded for an insured who
chooses to becone a surrogate nother as long as the exclusion
applies equally and uniformly to all insureds who chose to
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becone surrogate nothers, i.e. a group nenber, a group nenber's
spouse, or a group nenber's dependent child."

157 MercyCare's i nterpretation suffers from sonme
infirmties. Initially, we observe that it does not find direct
support in the text of the statute. The statute does not state
that it permts an exclusion that discrimnates anong subgroups

as long as it applies uniformly to group nenbers, spouses, and

dependent chil dren. Rather, it states that the coverage for
"all persons covered under the policy . . . may not be subject
to exclusions or |imtations which are not applied to other

maternity coverage under the policy."

158 A second problem with MercyCare's interpretation is
that it would produce unreasonable results. Taken to its
| ogi cal conclusion, MercyCare's interpretation would permt an
insurer to discrimnate against any nunber of subgroups of
insureds, as long as the discrimnation was "uniform" For
exanple, at oral argunent, MercyCare suggested that it would be
permtted to exclude an insured' s fourth pregnancy—er even a
second preghancy—as long as that exclusion was applied to all
policies uniformy.' Such a result would undercut the broad

mandate of the first sentence and is not reasonabl e.

19 At oral argument, the follow ng exchange occurred between
the court and counsel for MercyCare:

Q Under that second sentence, could MercyCare say we
are providing coverage for pregnancies one through
three, but any of you wonen who get pregnant wth
nunber four, you're on your own? :

A: Yes, | think they coul d.
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159 The concurrence also offers an interpretation of the
statute. It concludes that Ws. Stat. 8§ 632.895(7) permts an
insurer to exclude maternity coverage for "gestational carrier
services." Concurrence, 983. It explains that it reaches this
concl usi on because maternity care for a gestational carrier is a
"contract expense" that inures to the benefit of a third party.
1d., 1100.

160 There are three problens wth +the concurrence's
i nterpretation. First, the concepts of gestational carriers and
contract expenses are not found in the |anguage of the statute.
The concurrence carves out an exception that is not supported by
the statute' s text.

61 Second, although the concurrence's analysis is based

on the existence of a contract, it relies on a definition of

Q Wy?

A. Because that exclusion would apply uniformy to
every single person under the policy. Any dependent,
any spouse, or any covered enployee would know goi ng
in that if they got pregnant a fourth tine, that
coverage woul d be excl uded.

Later, counsel was asked to clarify MercyCare's position on
uniformty:

Q If you say that the second sentence authorizes
exclusions and the test is uniformty, it could really

be the second child. . . . Could it say to unmarried
not her s?

A | don't think it could say for unmarried nothers,
well, | don't think there's anything necessarily in

the | anguage of this statute that provides it but | do
believe it would run afoul of [other discrimnation
| aws] .
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"gestational carrier” that nakes no reference to the existence
of a contract. The concurrence explains that a gestational
carrier is a wonan who "receives a transfer of an enbryo created
by ovum and sperm and who has no genetic relationship with the
baby she carries. 1d., 983 n.2. Nothing in the definition of
"gestational carriers" restricts the terms use to a contract
situation where the gestational carrier intends that the baby
will be raised by other parents. See id.

162 Third, the concurrence's interpretation, based on a
contract analysis, raises nore questions than it answers. It is
not entirely clear how its interpretation of the statute would
be appli ed. What is clear, however, is that the existence of
contract expenses—the rationale adopted by the concurrence—
does not appear to yield a predictable result.

163 I magine, for instance, a situation where an insured is
i npregnated via enbryo transfer and shares no genetic naterial
with the child she carries. Could the insurer exclude maternity
coverage for that insured, even if there was no contract and the
i nsured becane pregnant with the express purpose of parenting
the child? Under the concurrence's interpretation, the answer
woul d appear to be yes—the insured is a gestational carrier and
can be excl uded.

164 Alternatively, imagine the fact situation in In re
Baby M 537 A 2d 1227 (N.J. 1988), the case that raised nationa
awareness of the social and | egal issues involved wth
surrogacy. See supra, 944 n.17. There, the birth nother
supplied the ovum and carried the baby to term but her purpose
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in becomng pregnant was to fulfill a contract wth third
parties who intended to raise the baby. Could an insurer have
excluded coverage for the delivery of Baby M Under the
concurrence's interpretation, the answer appears to be no.
Despite the existence of a contract, Baby Ms birth nother was
not a gestational carrier because she was genetically related to
the child she carried.

165 The gquestions rai sed by t he concurrence's
interpretation are endless. Is the basis of the concurrence's
rationale really the existence of a contract, or is it status as
a gestational carrier, intent to parent, or all three? How
would the concurrence's interpretation affect i ndependent
adoptions, where there is often a contract providing that the
adoptive parents wll pay for the birth nother's maternity

expenses? See Audra Behne, Bal ancing the Adoption Triangle, 15

In Pub. Interest 49, 79 (1996-1997) ("[Usually the adoptive
parents pay the birth nother's maternity expenses and | egal
fees."). Who would pay for the maternity coverage if the
parties contested the rights and obligations of parentage after
the child was born? What would happen if a gestational
surrogate decided md-pregnancy to parent the child, or if the

i ntended parents decided to divorce and refused to accept the
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chi | d? What would happen if a court concluded that the
surrogacy contract was unenfor ceabl e??

66 The concurrence's interpretation wites |anguage into
the statute, relies on a definition of gestational carrier that
is not consistent wwth the contract-based rationale it advances,
and would lead to unpredictable results. Therefore, it is not a
reasonabl e interpretation of the statute.

167 Having concl uded t hat t he Comm ssi oner's
interpretation is reasonable and is not contrary to the clear
meaning of the statute, we determine that the interpretations
advanced by MercyCare and the concurrence are not nore
reasonabl e than the interpretati on advanced by the Comm ssioner.
Further, no nore reasonable interpretation exists. Thus, we
affirm the Conm ssioner's interpretation of W s. St at .
8§ 632.895(7).

168 We conclude that the statute permits an insurer to
exclude or |imt certain services and procedures, as long as the
exclusion or |limtation applies to all policies. However, an
insurer may not nmake routine maternity services that are

generally covered under the policy unavailable to a specific

20 Wsconsin Stat. § 69.14(1)(h) provides that when a child
is born to a surrogate nother, the child s birth certificate

shal | list information about the surrogate nother, and
information about the father shall be omtted. If a court
determ nes parental rights, a new birth certificate wll be
i ssued. The statutes do not distinguish between traditional

surrogacy arrangenents and gestational surrogacy arrangenents.
Nei t her the statutes nor our case |aw provides specific guidance
about how a determ nation of parental rights would be made under
t hese circunst ances.
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subgroup of insureds, surrogate nothers, based solely on the
insured's reasons for becomng pregnant or the nethod used to
achi eve pregnancy. Accordingly, MercyCare's attenpt to exclude
surrogate nmothers from coverage wunder its 2002 Contract
contravenes Ws. Stat. 8§ 632.895(7), and MercyCare wongfully
denied maternity coverage to J.M and C S.

|V

169 Having determned that the statute does not permt
MercyCare to exclude maternity services on the basis of an
insured's role as a surrogate nother, it follows that the
Commi ssioner appropriately disapproved the surrogacy provision
in the 2005 Contract as contrary to § 632.895(7). The
Comm ssioner also offered an additional reason for disapproving
the provision—that it is msleading because it is too
restricted to achieve the purposes for which the policy is sold.
This reason also supports our conclusion that the Conmm ssioner
appropriately disapproved the surrogacy provision in the 2005
Contract .

170 Under Ws. Stat. 8§ 631.20(1), MercyCare was required
to file its 2005 Contract with the Conm ssioner for approval
Section 631.20(2) provides that the Comm ssioner may disapprove
a form if it nmakes one of several findings. D sapproval is
authorized if the Comm ssioner finds that the form "violates a
statute or a rule pronulgated by the conm ssioner, or s
otherwise contrary to law" Ws. St at . 8 631.20(2)(d).

Di sapproval is also authorized if the Conmm ssioner finds:
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That it is inequitable, unfairly discrimnatory,
m sl eadi ng, decepti ve, obscure or encour ages
m srepresentation, including cases where the form

1. Is msleading because its Dbenefits are too
restricted to serve the purposes for which the policy
is sold.

Ws. Stat. 8§ 631.20(2)(a).

71 The 2005 Contract excludes "[t]reatnent, services, or
supplies for a surrogate nother or any pregnancy resulting from
your service as a surrogate nother." Unlike the 2002 Contract,

it defines the term"surrogate nother" as foll ows:

Surrogate nother nmeans a woman who, through in vitro
fertilization or any other neans of fertilization,
gives birth to a child which she may or nmay not have a
genetic relationship to, or an individual who provides
a uterus for the gestation of a fertilized ovum
obtained from a donor when the child will be parented
by soneone ot her than the woman who gives birth

172 The Comm ssioner concluded that this definition was
m sl eadi ng because its benefits are too restricted to achieve
t he purposes for which the policy was sold. Although MercyCare
asserted the definition was neant to enconpass expenses incurred
by wonen who profited by carrying a child for another parent to
rai se, the Comm ssioner concluded that there is nothing in the
2005 definition of surrogate nother that limts the exclusion to
t hose situations. Rat her, aside from being contrary to the
statutory mandate, MercyCare's definition was overly broad and
woul d have the unintended effect of excluding coverage for sone
insureds that MercyCare may not have intended to exclude. As a

result, MercyCare would have "broad discretion in applying its
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exclusion to any nunber of wonen based solely on how or why they
are pregnant.”

173 MercyCare now asserts that the Conm ssioner erred in
di sapproving the 2005 Contract because an OCI insurance exam ner
testified at deposition that if the exclusion did not contravene
the statute, she otherwse did not have "any objection to the
definition of surrogate nother in the 2005 «certificate."
MercyCare expl ains that the Conm ssioner ignored this testinony,
and his decision is therefore not supported by substantia
evidence in the record. However, the interpretation of a
definition in an insurance policy is a question of |aw Thus,
neither the Conm ssioner nor this court is bound by the |ega
concl usi on of any w tness.

174 MercyCare's definition of "surrogate nother" appears
to enconpass two different types of insureds: (1) an insured who
through in vitro or any other neans of fertilization gives birth
to a child, regardless of whether she has a genetic relationship
with that child; and (2) an insured who provides a uterus for
the gestation of a fertilized ovum obtained from a donor when
the child will be parented by soneone other than the insured.

175 The first category appears to exclude all pregnancies.
It would exclude insureds who do or do not have a genetic
relationship to the <children they give birth +to when
fertilization occurs "by any neans." The Comm ssioner is
correct t hat even if an exclusion for surrogacy were
permssible, the definition of "surrogate nother" is m sleading
under Ws. Stat. 8 631.20(2)(a). Wth such a broad exclusion,
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the policy's benefits are too restricted to achieve the purposes
for which the policy is sold.

176 MercyCare acknowl edges that the definition suffers
from a drafting error, and it asserts that a conma should be
i nserted between "donor" and "when the child will be parented by
soneone other than the woman who gives birth."?* Thus, MercyCare
contends, the phrase "when the child will be parented by soneone
other than the woman who gives birth" wuld nodify both
categories of insureds.

77 At oral argunent, counsel for MercyCare expl ai ned that
if a comma is added to the definition, "[t]he person who woul d
be excluded would be the insured enployee, spouse, or dependent
who actually becones pregnant, regardless of how that person
becane pregnant, [] if the pregnancy was for the purpose of
giving that child to sone other non-covered [parent]." Counsel
further explained that its definition rested upon the intention

of the insured at the nonment the insured becane pregnant:

Q [What does the phrase "any other neans of
fertilization" nmean?

A | don't know.

Q Seens fairly broad, doesn't it?

2l Once edited, the definition would read: "Surrogate nother
means a worman who, through in vitro fertilization or any other
means of fertilization, gives birth to a child which she may or
may not have a genetic relationship to, or an individual who
provides a uterus for the gestation of a fertilized ovum

obtained from a donor, when the child will be parented by
sonmeone other than the wonman who gives birth.” (Enphasi s
added.)
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A Yes, it is broad.

Q So, if you becone pregnant, isn't that what it
says, regardl ess of how—

A: It does.
Q —and whether it is genetic or not?

A Right. And that covers traditional surrogacy
versus gestational surrogacy, basically bringing us
back to the point, which is whether the person is
intending to be the parent, or providing the child to
t he i ntended parent.

Q And it has to be at the tine of the fertilization?

A: The tinme of the pregnancy, which | would interpret
as the time of the fertilization.

Q So, if I at the nonent | beconme pregnant, plan on
keeping the baby, but at sone time during the
pregnancy, decide to give it up for adoption or
ot herwi se, | would be covered.

A | believe you woul d.

178 Even with the addition of a conma to correct the error
in draftsmanship, we conclude that MercyCare's definition of
"surrogate nother” is overly broad. Not hing in the text of the
definition limts the exclusion to situations where the insured

knows "at the nonment of fertilization" that the child will be
parented by soneone else. Rat her, it appears that MercyCare
could invoke the exclusion and deny coverage in any situation
"when the child will be parented by soneone other than the wonman
who gives birth"—+egardl ess of when that decision was nade.

179 Further, =even if the definition did turn on an

insured's intention at "the nonent of fertilization," the

exclusion could be applied to an insured who knows that in the
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event of an unplanned pregnancy, she would carry the child to
term and then put the child up for adoption. Not hing in the
definition of "surrogate nother" I|limts the exclusion to a
commercial relationship where an insured agrees to carry a child
for a third party, expecting to be conpensated for that service.

180 We conclude that the Comm ssioner appropriately
di sapproved the surrogacy provision in the 2005 Contract under
Ws. Stat. 8§ 631.20(2)(a)l. In addition to contravening Ws.
Stat. 8 632.895(7), MercyCare's definition of "surrogate nother"
is msleading because it is too restricted to serve the purposes
for which the policy is sold.

\Y

81 In sum applying due weight deference, we conclude
that an insurer may not nake routine maternity services that are
generally covered under the policy unavailable to a specific
subgroup of insureds, surrogate nothers, based solely on the
insured's reasons for becom ng pregnant or the nethod used to
achi eve pregnancy. Accordingly, we determne that MercyCare's
application of the 2002 Contract to exclude from coverage al
maternity services for surrogate nothers contravenes Ws. Stat.
§ 632.895(7).

182 We also conclude that the Comm ssioner appropriately
di sapproved the surrogacy provision in MercyCare's 2005 Contract
because it is contrary to Ws. Stat. 8 632.895(7). In addition,
the definition of "surrogate nother" set forth in the 2005

Contract is msleading because the benefits are too restricted
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to serve the purposes for which the policy 1is sold.
Accordingly, we reverse the judgnment of the circuit court.
By the Court.—Fhe judgnment of the ~circuit court is

rever sed
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183 PATI ENCE DRAKE ROGGENSACK, J. (concurring). | agree
with the majority opinion's conclusion that the 2002 MercyCare!
policy did not exclude healthcare services for the pregnancies
and deliveries of the gestational carriers, J.M and C.S.?2 |
also agree that the 2005 MercyCare policy was properly
di sapproved by the Conmm ssioner of |nsurance. I wite
separately, in concurrence, because | conclude that the
Comm ssioner's interpretation of Ws. Stat. 8 632.895(7) 1is
subject to de novo review, not to due weight deference, and
because | conclude that 8§ 632.895(7) permts MercyCare to
exclude coverage for gestational carrier services, even though
t he 2002 MercyCare policy did not do so.

. BACKGROUND

184 The facts from which this appeal arises are not

conpl ex. Two insureds, J.M and C S., acted as gestational

carriers. Both delivered infants pursuant to arrangenents wth

! MercyCare Insurance Conpany and MercyCare HMO, Inc. are
i nsurance conpanies licensed to do business in Wsconsin. As a
convenience, | will refer to the insurers as MercyCare.

2 Bot h J. M and C. S are "gestati onal carriers.”
Gestational carrier was defined by the Comm ssioner of Insurance
as "a wonman who receives a transfer of an enbryo created by an
ovum and sperm from either the intended parents or a donor(s).
A gestational carrier shares no genetic material with the child

with which she is inpregnated.” Ofice of the Conm ssioner of
| nsurance  Fi nal Decision 39 (Dec. 8, 2006) [ herei nafter
Comm ssioner's decision]. Because both J. M and C S are
gestational carriers and because surrogate nother is a broader
term subject to various i nterpretations, but i ncl udes
gestational carriers, | enploy the term gestational carrier

t hroughout this opinion.
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unnamed persons not parties to this [litigation. Mer cyCar e
refused to pay for J.M's and C S.'s prenatal, delivery and
postnatal care, asserting that the 2002 healthcare policy under
whi ch both were insureds did not cover healthcare services for
t heir pregnanci es and deliveries.

185 J.M's and C.S.'s bills for the healthcare services
provided to them were paid by persons other than the insureds.
Nevertheless, C.S. conplained to the Ofice of the Conm ssioner
of Insurance that MercyCare refused to pay for the healthcare
services relating to her pregnancy and delivery. C.S's
conpl aint brought MercyCare's nonpaynent to the attention of the
Commi ssi oner of |nsurance.?

186 The Comm ssioner re-examned the 2002 policy, which
his office had previously approved, and determned that the
policy violated Ws. Stat. § 632.895(7)'s mandatory coverage of
maternity services.? The Comm ssioner also concluded that
"[e]l]ven if the surrogacy services could be properly excluded,
the 2002 contract is wunenforceable because the I|anguage is

ambi guous. "°

The Conmi ssioner did not approve the 2005 contract
because he found that it was too conplex, which he concluded

coul d mislead the public.®

®1d. at 31.
“1d. at 39.
°1d.

®1d. at 43.
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1. Dl SCUSSI ON
A. Standard of Review
187 On appeal, we review the decision of the Comm ssioner

of Insurance, not that of +the circuit court. See Nat'l

Motorists Ass'n v. Ofice of the Commr of Ins., 2002 W App

308, 10, 259 Ws. 2d 240, 655 N.W2d 179.
188 This appeal requires construction of the MercyCare
heal t hcare policies. W construe an insurance contract as a

guestion of |aw Peterson v. Pennsylvania Life Ins. Co., 2003

W App 166, 9111, 265 Ws. 2d 768, 669 N W2d 151. W do so
i ndependently, w thout deference to the agency's interpretation.

Raci ne Harl ey-Davidson, Inc. v. Div. of Hearings & Appeals, 2006

W 86, 91114, 292 Ws. 2d 549, 717 N.W2d 184 (Roggensack, J.
concurring, citing Wsconsin End-User Gas Ass'n v. PSC 218

Ws. 2d 558, 565, 581 N.W2d 556 (Ct. App. 1998)).
89 The Conmissioner's decision turns in part on his
interpretation and application of Ws. Stat. 8§ 632.895(7), which

we al so review as questions of |aw. Buettner v. DH&FS, 2003 W

App 90, 16, 264 Ws. 2d 700, 663 N W2d 282. W may apply one
of three levels of deference to an agency's interpretation and
application of a statute: (1) no deference, often referred to a
de novo review, (2) due weight deference, where we affirm an
agency's statutory interpretation and application if it 1is
reasonable and another interpretation is not nore reasonable;
and (3) great weight deference, where we affirm an agency's

interpretation and application if it is reasonable, even when we
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conclude that another interpretation is nore reasonable. UFE

Inc. v. LIRC, 201 Ws. 2d 274, 284-87, 548 N.W2d 57 (1996).

90 In order to enploy due weight or great weight
def erence to an agency' s statutory interpretation and
application, the agency nust have nmet certain experiential
benchmarks.’ Due weight deference requires the agency to have
been charged by the legislature with adm nistering the statute
at issue and the agency nust have had sonme experience in
interpreting that statute in a consistent fashion. Id. at 286-
87.

191 G eat weight deference requires that: (1) the agency
has been charged by the legislature with admnistering the
statute; (2) the agency has 1long standing experience in
adm nistering the statute; (3) the agency has used its expertise
and specialized knowedge in formng its interpretation of the
statute; and (4) the agency's interpretation nust provide nore
uniformty and consistency in the application of the statute

than woul d a court's deci sion. |d. at 284.

" Al'though both present as questions of law and are often
intertwined, a difference process is enployed in the repetitive
application of a statute to varying fact-sets than is enployed
in the initial statutory interpretation. Patience Drake
Roggensack, Elected to Decide: Is the Decision-Avoi dance
Doctrine of Great Wight Deference Appropriate in This Court of
Last Resort, 89 Marqgq. L. Rev. 541, 550-52 (Spring 2006)
(explaining that giving deference to agency decisions on
guestions of law was first suggested in regard to an agency's
application of a statute to a particular fact-set and |ater,
wi t hout further expl anat i on, enconpassed statutory
interpretation as well).
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192 1In the case now before us, the nmgjority opinion gives
due weight deference to the Comm ssioner's interpretation of
Ws. Stat. § 632.895(7).8% | would grant the Conm ssioner's
statutory interpretation no deference.

193 Usual ly, it does not mat t er to the ultimate
interpretation of a statute whether this court applies due
wei ght deference or a de novo review because in both cases we

interpret the statute. County of Dane v. LIRC, 2009 W 9, 119,

315 Ws. 2d 293, 759 N W2d 571. However, we have set
paranmeters that an agency nust satisfy in order to be accorded
due weight deference. UFE, 201 Ws. 2d at 286-87. Wien an
agency has not satisfied the parameters for due weight
deference, we should acknowl edge that by the |evel of deference
we enpl oy.

194 The Comm ssi oner's statutory interpretation and
application of Ws. Stat. 8 632.895(7) present on the follow ng
undi sputed facts. First, the Ofice of the Comm ssioner of
Insurance is charged by the legislature wth admnistering
§ 632.895(7). Second, the Ofice of the Comm ssioner of
| nsurance approved the 2002 MercyCare policy, under which J. M
and C.S. were insured, before it was used as an insuring
vehicle, thereby concluding that the 2002 policy conplied wth
8 632.895(7). Third, the current version of 8 632.895(7) was in
effect when the Comm ssioner's office initially approved the

2002 contract. Fourth, in resolving C S.'s conplaint, the

8 Mpjority op., 938.
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Commi ssi oner concluded that the same 2002 contract that it had
approved under 8§ 632.895(7) violated § 632.895(7).

195 The Conmmi ssioner has net the first paraneter for due
wei ght deference in that his office has been charged by the
| egislature with adm ni stering W s. St at. § 632.895(7).
However, the Ofice of the Conm ssioner has denonstrated no
experience interpreting the statute in a consistent fashion
based on the sane facts, i.e., the 2002 MercyCare insurance
policy. Stated otherwise, the Ofice of the Conm ssioner of
| nsurance has once approved the 2002 MercyCare policy as being
in conpliance with the statutes and has once concluded that the
same policy violated the statutes. Therefore, the agency has
not satisfied the second paraneter this court has established
for due weight deference. Accordingly, | give no deference to
t he Comm ssi oner' s interpretation and application of
§ 632.895(7).

B. Interpretation of Ws. Stat. § 632.895(7)
196 Statutory interpretation begins wth the |anguage

chosen by the [|egislature. State v. Gunke, 2008 W 82, 121,

311 Ws. 2d 439, 752 N.W2d 769. |f the nmeaning of the statute
is plain on its face we ordinarily stop the inquiry. | d.

(citing State ex rel. Kalal v. Grcuit Court for Dane County,

2004 W 58, 145, 271 Ws. 2d 633, 681 N.W2d 110). "However, if
a statute is 'capable of being understood by reasonably well-
infornmed persons in two or nore senses[,]' then the statute is

anbi guous, and we may consult extrinsic sources to discern its
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meani ng. " Grunke, 311 Ws. 2d 439, 9122 (quoting Kalal, 271
Ws. 2d 633, 1Y47-48, 50).
197 Wsconsin Stat. 8 632.895(7), provides:

MATERNI TY  COVERAGE. Every group disability
insurance policy which provides maternity coverage
shall provide maternity coverage for all persons
covered under the policy. Coverage required under

this subsection may not be subject to exclusions or
[imtations which are not applied to other maternity
coverage under the policy.

“"Maternity coverage" is not defined in ch. 632. The varying
ci rcunst ances under which a request for healthcare relating to
pregnancy nay arise also are not addressed in ch. 632. As a
consequence, "maternity coverage" nmay have different neanings to
di fferent reasonably well informed people.

198 For exanple, must "maternity coverage" be defined as
prenatal, delivery and postnatal services for all wonen who
becone pregnant? O, are the healthcare services that are
necessitated by the contract of a gestational <carrier not
included within the neaning of "maternity coverage" because they
are nore accurately characterized as the contract expenses of a
woman who agreed to carry a child to which she has contri buted
no genetic mterial and to which she clains no rights of

parentage?® Stated otherwi se, while the healthcare expenses J. M

® See Elizabeth S. Scott, Surrogacy and the Politics of
Commodi fication, 72 Law & Contenp. Probs. 109 (Summer 2009)
(discussing the social policy concerns of the various forns of
surrogacy, including gestational carriers); see also Anna L.
Benj am n, The Inplications of Using the Medical Expense
Deduction of |I.R C 8 213 to Subsidize Assisted Reproductive
Technol ogy, 79 Notre Dame L. Rev. 1117 (April 2004) (questioning
whet her the expenses of <creating a child through expensive
assisted reproduction should qualify as a nedical expense
deduction within the neaning of .R C. § 213).

7
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and C.S. incurred were related to their giving birth, they were
not expenses incurred to beconme nothers. Rat her, they were the
contract expenses they incurred in fulfilling their agreenents
with third parties.

99 A construction of Ws. Stat. § 632.895(7) that
concludes that the cost of the healthcare services J.M and C S
received were contract expenses is consistent with the facts of
this case. It is uncontested that as gestational carriers both
wonen contributed no genetic material to the fetuses they
carried and that the healthcare bills of J.M ($16,774.64) and
C.S. ($18,510.84) have been paid by third parties. Ther ef or e,
any paynment by MercyCare for the costs of these gestational
carrier services will not inure to the benefit of the insureds,
but rather, to the benefit of persons who are not insured by
Mer cyCar e.

1100 Because reasonably well infornmed persons could conme to
the conclusion that Ws. Stat. 8§ 632.895(7) requires that
heal thcare services nust be provided to all pregnant wonmen who
are also insureds or to the conclusion that it does not apply to

gestational carrier services, which are contract expenses, the

statute is anbi guous. Kalal, 271 Ws. 2d 633, 1147-48.
Accordingly, in attenpting to discern its neaning, | consult
extrinsic sources. Id. at 50.

1101 The | egi sl ative hi story under | yi ng W s. St at .
8§ 632.895(7) gives no indication that the |egislature considered
insureds who acted as gestational carriers when it nandated

coverage for "maternity services." Subsection (7) was anended
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to its current |anguage by 1985 Wsconsin Act 56, § 33. |t
began as Assenbly Bill 510. The Legislative Reference Bureau's
note provides that the anendnent to subsection (7) has the
effect of requiring "the sane maternity coverage for a dependent

spouse of a nmale enployee as for a fenale enployee.” Anot her

not e expl ai ns:

Current law requires every group disability insurance
policy which provides both coverage of dependent
children and nmaternity coverage to also provide
mat ernity coverage for dependent children.

This subsection requires every group disability
i nsurance policy which provides maternity coverage to
any individual to provide the sane level of maternity
coverage to all persons covered under the policy.

W sconsin Legislative Council Staff note of Septenber 23, 1985

Therefore, if a person who was not a policyhol der, a spouse of a
policyholder or the dependant child of a policyholder, but
neverthel ess was an insured, becane pregnant, maternity coverage
IS required.

102 The legislature could require coverage for gestational
carrier services. However, if coverage for gestational «carrier
services were considered by the legislature, because it is such
a conplicated social question, there surely wuld have been sone
indication of such a discussion.? But, there is not.
Accordingly, | conclude that although the pregnancy of a

gestational carrier who carries a child under a contract with a

10 See generally Scott, supra note 9 (discussing the various
types of surrogacy, including gestational carriers, and how
these types of pregnancies nay relate to current parentage and
abortion concepts).
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third party could be nmandated, there is no indication that the
| egislature did so in Ws. Stat. § 632.895(7).
C. MercyCare Policies
1. 2002 policy

1103 The 2002 MercyCare policy provides in relevant part:

PREGNANCY BENEFI TS

Non- Cover ed Services:
e« Surrogate nother services.
e Elective abortions.

e Mternity services received out of the service
area in the last 30 days of pregnancy wthout
prior authorization from the Plan except in an
ener gency. Prior authorization 1is based on
medi cal necessity.

* Amiocentesis or chorionic villi sanpling (CVS)
solely for sex determ nation

1104 MercyCare relies on the term "Surrogate nother
services," for its exclusion of coverage for J.M's and C S.'s
prenatal, delivery and postnatal care. Surrogate not her
services is not defined in the 2002 policy. That term could
enconpass a variety of healthcare services, sone of which are
not at issue in this case.

1105 For exanple, surrogate nother services could include
the extensive hornone therapy that is required prior to

impl antation of zygotes!* in order to pernit a gestational

1 When fertilization of the egg is acconplished in vitro
the resulting conbination of the egg and the sperm with which a
woman is inpregnated is the zygote.

10
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carrier to carry a child to which she has provided no genetic
mat eri al . O, it could refer to simlar treatnent for a
surrogate who has provided the ovum for the zygote wi th which
she will be inpregnated. It could also be read to cover the
usual prenatal, delivery and postnatal care after the pregnancy
has begun for a pregnant woman who carries a child under any
type of surrogacy. O it could enconpass nore than one of those
ci rcunstances, or perhaps some circunmstance that | have not
nment i oned.

1106 Based on this lack of precision in defining surrogate
not her services, | conclude that the 2002 policy is anbiguous.
The Comm ssioner also concluded that the 2002 MercyCare policy
i s anbi guous because it does not adequately define surrogate
mot her servi ces. *?

1107 An anbi guous insurance policy, wth undefined ternms,
is construed as it would be understood by a reasonabl e insured.

Acuity v. Bagadia, 2008 W 62, 113, 310 Ws. 2d 197, 750 N W2d

817. Policy |anguage that relates to coverage and is anbi guous
is construed in favor of the insured, as affording coverage.
Id.

1108 Because MercyCare did not define surrogate nother
services as healthcare services provided to a wnan who
contracted to carry a child to which she contributes no genetic
material and to whom she asserts no rights of parentage, |

construe the policy against MercyCare and conclude that the

12 Conmi ssi oner's decision at 42.

11
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costs of the healthcare provided to J.M and C S. nust be born
by MercyCare.
2. 2005 policy®®

1109 The 2005 MercyCare policy provides in relevant part:

PREGNANCY BENEFI TS

Non- Cover ed Servi ces:

e Treatnent, services or supplies for a surrogate
nmother or any pregnancy resulting from your
service as a surrogate nother.

SURROCGATE MOTHER

Surrogate nother neans a wonman who, through in
vitro fertilization or any ot her means of
fertilization, gives birth to a child which she may or
may not have a genetic relationship to, or an
i ndi vi dual who provides a uterus for the gestation of
a fertilized ovum obtained froma donor when the child
will be parented by soneone other than the woman whol]
gives birth

1110 As if in recognition of the anbiguity in its 2002
policy, while C.S.'"s conplaint was pending in the Ofice of the
Comm ssi oner of |Insurance, MercyCare submtted the 2005 policy
for consideration. The 2005 policy defines surrogate nother, as

set out above.

13 Neither J.M nor CS. claim coverage under the 2005
policy. Therefore, even though the Conm ssioner has held that
the 2005 policy is not in conpliance with Ws. Stat. § 631. 20,
his decision does not affect payment to J. M and C'S
Furthernore, since the 2005 policy has not been approved by the
Comm ssioner, it cannot have been used as an insuring vehicle or
have affected any other insureds.

12
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111 The Conm ssioner denied approval of the 2005 policy
based on his authority under Ws. Stat. § 631.20(2)(a)3.'* The

Comm ssi oner expl ai ned:

Wil e MercyCare has argued that it is only trying
to limt its coverage to provide personal health
insurance and "not cover expenses incurred in
activities from which the insured profits or expenses
are incurred on behalf of persons not covered under
the policy.". . . [T]here is nothing in the 2005
Contract's definition of surrogate nother that limts
coverage to those situations. Rat her, as OCl argues,
the definition "permts MercyCare broad discretion in
applying its exclusion to any nunber of wonmen based
solely on how and why they are pregnant,” and further
has the "unintended effect of restricting coverage to
sonme insureds they may or may not intend to exclude.”
The fact that the policy drafter does not understand
the inplications of the language in its own policy
supports a finding the Ilanguage 1is wunnecessarily
ver bose or conpl ex.

112 W sconsin St at . § 631.20(2)(a)s3. permts t he
Comm ssioner to disapprove a proposed insurance policy upon a
"finding" that the policy is "unnecessarily verbose or conplex
in |anguage."” | agree with the finding of the Comm ssioner.
The definition that MercyCare enploys in the 2005 policy does
not acconplish the purposes MercyCare says it hoped to achieve
and could easily mslead a reasonabl e insured.

I11. CONCLUSI ON

113 In conclusion, | agree with the majority opinion that
the 2002 MercyCare policy did not exclude gestational carrier
services for the pregnancies and deliveries of J.M and C S I
also agree that the 2005 MercyCare policy was properly

di sapproved by the Conmm ssioner of |nsurance. I wite

14 Conmi ssioner's decision at 43.

13
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separately, in concurrence, because | conclude that the
Comm ssioner's interpretation of Ws. Stat. 8 632.895(7) 1is
subject to de novo review, not to due weight deference, and
because | conclude that 8§ 632.895(7) permts MercyCare to
exclude coverage for gestational carrier services, even though
t he 2002 MercyCare policy did not do so.

114 I am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this concurrence.

14
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