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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  St at e v.  McGui r e,  

No.  2007AP2711- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  May 20,  

2009) ,  af f i r mi ng a j udgment  of  t he Wal wor t h Count y Ci r cui t  

Cour t ,  James L.  Car l son,  Judge.   Fat her  Donal d J.  McGui r e 

( McGui r e)  was char ged i n 2005 wi t h f i ve count s of  i ndecent  

behavi or  wi t h a chi l d,  i n v i ol at i on of  Wi s.  St at .  § 944. 11( 2)  

( 1965- 66) .   The char ges wer e based on act s t hat  McGui r e 

commi t t ed bet ween 1966 and 1968.   Al t hough pr osecut i ons under  

§ 944. 11( 2)  ar e subj ect  t o t he s i x- year  st at ut e of  l i mi t at i ons 



No.   2007AP2711- CR 

2 
 

under  Wi s.  St at .  § 939. 74( 1)  ( 2007- 08) , 1 t he st at ut e of  

l i mi t at i ons was t ol l ed whi l e McGui r e was not  publ i c l y a r esi dent  

of  Wi sconsi n.   Wi s.  St at .  § 939. 74( 3) . 2  A j ur y convi ct ed McGui r e 

on al l  f i ve count s.  

¶2 McGui r e f i l ed a post convi ct i on mot i on t hat  t he ci r cui t  

cour t  deni ed.   The cour t  of  appeal s af f i r med.   I n t hi s cour t ,  

McGui r e r ai ses f our  i ssues:  ( 1)  whet her  t he t ol l i ng pr ovi s i on of  

Wi s.  St at .  § 939. 74( 3)  i s unconst i t ut i onal  as appl i ed t o t he 

f act s of  t hi s case;  ( 2)  whet her  char ges wer e bar r ed by due 

pr ocess because of  t he r oughl y 36 year s t hat  passed bet ween t he 

of f enses and t he char ges;  ( 3)  whet her  r ever sal  i n t he i nt er est  

of  j ust i ce under  Wi s.  St at .  § 751. 06 i s appr opr i at e;  and ( 4)  

whet her  McGui r e was deni ed ef f ect i ve assi st ance of  counsel .  

¶3 We concl ude t hat  Wi s.  St at .  § 939. 74( 3)  i s 

const i t ut i onal  as appl i ed t o t he f act s of  t hi s case.   I t  does 

not  v i ol at e t he Pr i v i l eges and I mmuni t i es,  Due Pr ocess,  or  Equal  

Pr ot ect i on pr ovi s i ons of  t he Uni t ed St at es Const i t ut i on.   

Sect i on 939. 74( 3)  does not  bur den a f undament al  r i ght ,  and i t  i s 

r at i onal l y r el at ed t o t he l egi t i mat e gover nment al  i nt er est s of  

det ect i ng cr i mes and appr ehendi ng cr i mi nal s.  

¶4 We next  concl ude t hat  t he char ges wer e not  bar r ed by 

due pr ocess.   McGui r e has f ai l ed t o al l ege an i mpr oper  mot i ve or  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

2 Wi sconsi n St at .  § 939. 74( 3)  has been par t  of  t he Wi sconsi n 
Cr i mi nal  Code si nce December  1955.  
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pur pose on t he par t  of  t he St at e,  whi ch i s a necessar y 

pr er equi s i t e f or  di smi ssal  based on pr e- i ndi ct ment  del ay.  

¶5 We al so ar e sat i sf i ed t hat  McGui r e r ecei ved a f ai r  

t r i al  i n whi ch t he r eal  cont r over sy was f ul l y t r i ed and j ust i ce 

has not  f or  any r eason mi scar r i ed.   Ther ef or e,  r ever sal  i n t he 

i nt er est  of  j ust i ce i s i nappr opr i at e.  

¶6 Fi nal l y,  we r ej ect  McGui r e' s cont ent i on t hat  he was 

deni ed ef f ect i ve assi st ance of  counsel .   The t wo deci s i ons of  

t r i al  counsel  t hat  McGui r e c l ai ms const i t ut ed def i c i ent  

per f or mance wer e par t  of  a r easonabl e t r i al  st r at egy.  

¶7 For  t he r easons set  f or t h,  we af f i r m t he cour t  of  

appeal s.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶8 The f act s ar e di sput ed,  but  t he evi dence at  t r i al  

showed t he f ol l owi ng:  McGui r e was a Jesui t  pr i est  who t aught  at  

t he Loyol a Academy i n Wi l met t e,  I l l i noi s,  a subur b of  Chi cago.   

The pr i est s who t aught  at  t he school  l i ved i n a r esi dence 

at t ached t o t he school .   Loyol a Academy was not  a boar di ng 

school ,  and st udent s do not  l i ve on t he campus.   St udent s wer e 

per mi t t ed i n t he Jesui t s '  r esi dence onl y f or  l i mi t ed pur poses,  

such as hel pi ng t o car r y a package.   

¶9 Vi ct or  B.  was 13 year s ol d when he began at t endi ng 

Loyol a i n t he f al l  of  1966.   McGui r e of f er ed t o counsel  and 

t ut or  Vi ct or ,  who was havi ng t r oubl e i n school .   McGui r e t hen 

had Vi ct or  l i ve wi t h hi m i n hi s r esi dence at  Loyol a.   Whi l e 

l i v i ng i n t he r oom,  Vi ct or  woul d s l eep i n t he same bed as 



No.   2007AP2711- CR 

4 
 

McGui r e,  of t en i n t he nude.   The t wo began gi v i ng each ot her  

body massages,  whi ch i ncl uded t ouchi ng each ot her s '  geni t al s.   

¶10 Dur i ng t hi s t i me,  McGui r e became acquai nt ed wi t h 

Vi ct or ' s uncl e,  Har r y B.   I n t he spr i ng of  1967,  McGui r e began 

vi s i t i ng Har r y ' s  cot t age i n Font ana,  Wi sconsi n.   Whi l e McGui r e 

and Vi ct or  wer e i n Wi sconsi n——whet her  t hey wer e r i di ng i n t he 

car  or  at  t he cot t age——McGui r e woul d gi ve Vi ct or  what  he 

r ef er r ed t o as " hor se bi t es, "  whi ch he woul d per f or m by gr abbi ng 

Vi ct or  bel ow hi s gr oi n and br ushi ng hi s hand over  Vi ct or ' s 

geni t al s.   The " hor se bi t es"  cont i nued t hr ough t he summer  of  

1968.   

¶11 Somet i me ar ound November  of  1967,  McGui r e v i s i t ed t he 

Font ana cot t age whi l e Vi ct or  was t her e.   The onl y ot her  per son 

at  t he cot t age at  t hat  t i me was Vi ct or ' s gr andmot her .   Whi l e 

Vi ct or  was i n bed,  McGui r e ent er ed t he r oom,  and Vi ct or  

pr et ended t o be asl eep.   McGui r e put  hi s hands down Vi ct or ' s 

pant s and squeezed hi s t est i c l es and peni s t o wake hi m up.   

¶12 I n t he f al l  of  1968,  Vi ct or  r et ur ned t o Loyol a Academy 

but  st opped l i v i ng i n McGui r e' s r oom.   The sexual  cont act  

st opped at  t hat  t i me.  

¶13 Sean C.  was 14 year s ol d when he began at t endi ng 

Loyol a Academy i n August  of  1968.   Because Sean was havi ng 

pr obl ems get t i ng t o school ,  he was sent  t o see McGui r e f or  

gui dance counsel i ng.   McGui r e suggest ed t hat  Sean st ay at  Loyol a 

t o avoi d t he pr obl em of  get t i ng t o school  i n t he mor ni ng.   

McGui r e t ol d Sean t o t el l  hi s f at her  t hat  he was sl eepi ng i n 

McGui r e' s gui dance of f i ce,  when i n f act  Sean was st ayi ng i n bed 
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wi t h McGui r e.   Sean t est i f i ed t hat  McGui r e t ook st eps t o hi de 

t he f act  t hat  Sean was l i v i ng wi t h McGui r e.   

¶14 Whi l e Sean was st ayi ng i n McGui r e' s r oom,  t he t wo 

began t o gi ve each ot her  massages.   Dur i ng t hese massages,  

McGui r e woul d t ouch Sean' s peni s and have Sean t ouch hi s.   

¶15 McGui r e t ook Sean on sever al  t r i ps.   Somet i me bet ween 

Thanksgi v i ng and Chr i st mas of  1968,  t he t wo t r avel l ed t oget her  

t o t he Font ana cot t age on a Fr i day.   Sean was 14 year s ol d at  

t he t i me.   On Fr i day ni ght  at  t he Font ana cabi n,  McGui r e began 

massagi ng Sean' s peni s wi t h baby oi l .   He t hen changed posi t i ons 

and t ol d Sean t o do t he same t o hi m.   The next  ni ght ,  t he t wo 

per f or med t he same act s agai n.   

¶16 Sean cont i nued t o l i ve wi t h McGui r e dur i ng hi s  

f r eshman year  at  Loyol a.   He woul d st ay i n McGui r e' s r oom 

r oughl y f our  ni ght s a week,  and sexual  cont act  occur r ed near l y 

ever y day.   Dur i ng t he summer ,  McGui r e and Sean t r avel ed t o 

Eur ope,  and sexual  cont act  occur r ed on t hi s t r i p.   I n t he f al l ,  

Sean r et ur ned t o l i v i ng wi t h McGui r e,  and t he sexual  cont act  

cont i nued.   

¶17 I n Febr uar y of  1970,  Sean r epor t ed t he sexual  cont act  

t o Fat her  Char l es Schl ax.   Lat er ,  sever al  Jesui t s——Fat her  Renke,  

t he pr esi dent  of  Loyol a;  Fat her  Beal l ,  t he pr i nci pal ;  and Fat her  

Humber t ,  t he headmast er ——i nt er vi ewed Sean.   Sean' s f at her  

at t ended t hi s meet i ng.   Af t er  Sean l ef t  t he meet i ng,  hi s f at her  

t ol d hi m t hat  he woul d not  r et ur n t o Loyol a,  and Sean was 

t r ansf er r ed t o a di f f er ent  school .   Nei t her  t he school  nor  

Sean' s f at her  cont act ed t he pol i ce.   
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¶18 I n June of  2003,  Sean cont act ed an at t or ney about  t he 

sexual  cont act  wi t h McGui r e.   On August  1,  2003,  Sean f i l ed a 

c i v i l  l awsui t  agai nst  t he Jesui t s and McGui r e.   

¶19 I n August  of  2003,  Vi ct or  r ecei ved a l et t er  f r om t he 

headmast er  of  Loyol a Academy about  r epor t s of  sexual  mi sconduct .   

Af t er  he di d some r esear ch,  Vi ct or  cont act ed Sean' s at t or ney,  

who put  hi m i n t ouch wi t h Sean.   Accor di ng t o Vi ct or  and Sean,  

t hey di d not  know each ot her  bef or e t hey spoke on t he phone i n 

2003.   Dur i ng t hei r  phone conver sat i on,  Sean obt ai ned some 

i nf or mat i on about  t he Font ana cot t age,  but  bot h Vi ct or  and Sean 

l at er  deni ed hav i ng di scussed what  McGui r e had act ual l y done t o 

ei t her  of  t hem or  t he l ayout  of  McGui r e' s r oom at  Loyol a.  

¶20 On Febr uar y 7,  2005,  a cr i mi nal  compl ai nt  was f i l ed i n 

Wal wor t h Count y char gi ng McGui r e wi t h t wo count s of  i ndecent  

behavi or  wi t h a chi l d,  i n v i ol at i on of  Wi s.  St at .  § 944. 11( 2)  

( 1965) . 3  The compl ai nt  was l at er  amended t o add t hr ee addi t i onal  

count s.   

¶21 A f our - day j ur y t r i al  began on Febr uar y 19,  2006.   

Vi ct or  and Sean bot h t est i f i ed at  t r i al ;  McGui r e di d not .   The 

j ur y f ound McGui r e gui l t y on al l  f i ve count s.  

¶22 McGui r e f i l ed a mot i on f or  post convi ct i on r el i ef  

aski ng f or  di smi ssal  of  char ges or ,  al t er nat i vel y,  a new t r i al .   

He ar gued,  i nt er  al i a,  t hat  t he st at ut e of  l i mi t at i ons t ol l i ng 

                                                 
3 Wi s.  St at .  § 944. 11 ( 1965- 66)  pr ovi ded:  " Any of  t he 

f ol l owi ng may be i mpr i soned not  mor e t han 10 year s:  .  .  .  ( 2)  
whoever  t akes i ndecent  l i ber t i es wi t h t he pr i vat es of  any per son 
under  t he age of  18. "  
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pr ovi s i on i n Wi s.  St at .  § 939. 74( 3)  was unconst i t ut i onal ,  

r ever sal  was war r ant ed i n t he i nt er est  of  j ust i ce,  and t he 

char ges wer e bar r ed by due pr ocess.   He al so r ai sed an 

i nef f ect i ve assi st ance of  counsel  c l ai m based on t he deci s i on of  

hi s t r i al  counsel ,  Ger al d Boyl e,  not  t o i nvest i gat e Har r y B. ' s 

wi f e,  El i t a,  who woul d t est i f y r egar di ng Har r y ' s unwi l l i ngness 

t o gi ve out  keys t o t he Font ana cot t age.   Fi nal l y,  he ar gued 

t hat  a new t r i al  was war r ant ed because McGui r e di scover ed af t er  

t r i al  t hat  Rober t  Gol dber g,  who McGui r e had known pr evi ousl y,  

woul d have t est i f i ed t hat  he saw Sean and Vi ct or  t oget her  

shor t l y af t er  t hey gr aduat ed f r om hi gh school . 4  Af t er  a hear i ng 

on t he i nef f ect i ve assi st ance of  counsel  c l ai m,  t he cour t  deni ed 

t he mot i on.   

¶23 McGui r e appeal ed,  r ai s i ng f our  ar gument s:  ( 1)  t he 

char gi ng del ay v i ol at ed hi s const i t ut i onal  r i ght s;  ( 2)  he 

r ecei ved i nef f ect i ve assi st ance of  counsel ;  ( 3)  t he c i r cui t  

cour t  er r oneousl y admi t t ed ot her  act s evi dence;  and ( 4)  t he 

c i r cui t  cour t  er r oneousl y al l owed r ebut t al  evi dence.   The cour t  

of  appeal s af f i r med t he ci r cui t  cour t  on al l  f our  i ssues.  

¶24 McGui r e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Sept ember  10,  2009.  

                                                 
4 I n r esponse t o t he St at e' s c l ai m t hat  McGui r e' s t r i al  

counsel  knew about  Gol dber g,  McGui r e al so ar gued t hat  i f  t r i al  
counsel  had known about  t he evi dence,  hi s f ai l ur e t o i nvest i gat e 
and cal l  Gol dber g const i t ut ed i nef f ect i ve assi st ance of  counsel .  
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I I .  STANDARD OF REVI EW 

¶25 The const i t ut i onal i t y of  a st at ut e i s a quest i on of  

l aw,  whi ch we r evi ew de novo.   St at e v.  Col e,  2003 WI  112,  ¶10,  

264 Wi s.  2d 520,  665 N. W. 2d 328.   St at ut es ar e pr esumed t o be 

const i t ut i onal ,  and a par t y chal l engi ng a st at ut e' s 

const i t ut i onal i t y must  demonst r at e t hat  i t  i s  unconst i t ut i onal  

beyond a r easonabl e doubt .   St at e v.  Bar on,  2009 WI  58,  ¶10,  318 

Wi s.  2d 60,  769 N. W. 2d 34.   Thi s pr esumpt i on and bur den appl y t o 

as- appl i ed const i t ut i onal  chal l enges t o st at ut es as wel l  as t o 

f aci al  chal l enges.   St at e v.  Wood,  2010 WI  17,  ¶15,  323 

Wi s.  2d 321,  780 N. W. 2d 63.  

¶26 Whet her  a def endant ' s r i ght  t o due pr ocess was 

vi ol at ed al so pr esent s a quest i on of  l aw t hat  we r evi ew de novo.   

St at e v.  Shi f f r a,  175 Wi s.  2d 600,  605,  499 N. W. 2d 719 ( 1993) .  

¶27 We r evi ew an i nef f ect i ve assi st ance of  counsel  c l ai m 

as a mi xed quest i on of  f act  and l aw.   St at e v.  Doss,  2008 WI  93,  

¶23,  312 Wi s.  2d 570,  754 N. W. 2d 150.   We uphol d t he c i r cui t  

cour t ' s  f act ual  f i ndi ngs unl ess t hey ar e c l ear l y er r oneous,  but  

r evi ew de novo whet her  an at t or ney' s per f or mance was 

const i t ut i onal l y def i c i ent .   I d.  

I I I .  DI SCUSSI ON 

¶28 McGui r e r ai ses f our  i ssues,  whi ch we addr ess i n t ur n.   

Fi r st ,  we addr ess whet her  t he st at ut e of  l i mi t at i ons t ol l i ng 

pr ovi s i on of  Wi s.  St at .  § 939. 74( 3)  i s unconst i t ut i onal  as 

appl i ed t o t he f act s of  t hi s case.   Second,  we addr ess whet her  

due pr ocess bar r ed t he f i l i ng of  char ges r oughl y 36 year s af t er  

McGui r e commi t t ed t he of f enses.   Thi r d,  we addr ess whet her  
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r ever sal  i s  appr opr i at e i n t he i nt er est  of  j ust i ce.   Four t h,  we 

addr ess whet her  McGui r e was deni ed ef f ect i ve assi st ance of  

counsel  at  t r i al .  

A.  Const i t ut i onal i t y of  Wi s.  St at .  § 939. 74( 3)  

¶29 McGui r e f i r st  ar gues t hat  t he st at ut e of  l i mi t at i ons 

t ol l i ng pr ovi s i on cont ai ned i n Wi s.  St at .  § 939. 74( 3)  i s  

unconst i t ut i onal  as appl i ed t o t he f act s of  t hi s case.   He 

ar gues t hat  i t  v i ol at es t he Pr i v i l eges and I mmuni t i es,  Equal  

Pr ot ect i on,  and Due Pr ocess pr ovi s i ons of  t he Uni t ed St at es 

Const i t ut i on and t hei r  anal ogues i n t he Wi sconsi n Const i t ut i on. 5 

¶30 Wi t h cer t ai n except i ons,  " pr osecut i on f or  a f el ony 

must  be commenced wi t hi n 6 year s .  .  .  af t er  t he commi ssi on 

t her eof . "   Wi s.  St at .  § 939. 74( 1) .   However ,  " [ i ] n comput i ng t he 

t i me l i mi t ed by t hi s sect i on,  t he t i me dur i ng whi ch t he act or  

was not  publ i c l y a r esi dent  wi t hi n t hi s st at e .  .  .  shal l  not  be 

i ncl uded. "   Wi s.  St at .  § 939. 74( 3) .   I t  i s  undi sput ed t hat  

McGui r e was not  publ i c l y a r esi dent  of  Wi sconsi n at  any poi nt  

s i nce t he commi ssi on of  t he of f enses.  

                                                 
5 " The Ci t i zens of  each St at e shal l  be ent i t l ed t o al l  

Pr i v i l eges and I mmuni t i es of  Ci t i zens i n t he sever al  St at es. "   
U. S.  Const .  ar t .  I V,  § 2.   The Four t eent h Amendment  r eads i n 
r el evant  par t :   

No St at e shal l  make or  enf or ce any l aw whi ch shal l  
abr i dge t he pr i v i l eges or  i mmuni t i es of  c i t i zens of  
t he Uni t ed St at es;  nor  shal l  any St at e depr i ve any 
per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due 
pr ocess of  l aw;  nor  deny t o any per son wi t hi n i t s 
j ur i sdi ct i on t he equal  pr ot ect i on of  t he l aws.  

U. S.  Const .  amend.  I V;  see al so Wi s.  Const .  ar t .  I ,  §§ 1,  8.  
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¶31 Thi s cour t  addr essed t he const i t ut i onal i t y of  Wi s.  

St at .  § 939. 74( 3)  i n St at e v.  Sher ,  149 Wi s.  2d 1,  437 

N. W. 2d 878 ( 1989) .   The def endant  i n Sher ,  a publ i c r esi dent  of  

Fl or i da,  was char ged wi t h t hef t  t wo year s af t er  t he s i x- year  

st at ut e of  l i mi t at i ons had r un.   I d.  at  7.   He ar gued t hat  

§ 939. 74( 3)  was unconst i t ut i onal  as appl i ed t o t he f act s of  hi s  

case because i t  v i ol at ed bot h t he Pr i v i l eges and I mmuni t i es 

Cl ause and t he Equal  Pr ot ect i on Cl ause.   I d.  at  10.  

¶32 The cour t  f i r st  addr essed Sher ' s pr i v i l eges and 

i mmuni t i es c l ai m.   I t  not ed t hat  t he c l ause does not  r equi r e 

" absol ut e equal i t y"  bet ween r esi dent s and nonr esi dent s and 

per mi t s di spar at e t r eat ment  because nonr esi dent s " may pr esent  

speci al  pr obl ems f or  t he admi ni st r at i on of  st at e l aws. "   I d.  at  

11 ( c i t i ng Tayl or  v.  Cont a,  106 Wi s.  2d 321,  329,  316 N. W. 2d 814 

( 1982) ) .   The cour t  t hen appl i ed a t hr ee- par t  t est  t o det er mi ne 

whet her  a st at ut e i s const i t ut i onal  under  t he Pr i v i l eges and 

I mmuni t i es Cl ause:  

Fi r st ,  t hi s cour t  must  consi der  whet her  t he s t at ut e 
di sadvant ages nonr esi dent s as compar ed t o r esi dent s.   
I f  t her e i s a di sadvant ageous t r eat ment  of  
nonr esi dent s,  t hen t hi s cour t  exami nes t he st at ut e 
under  t he second st ep;  whet her  t he di scr i mi nat i on 
v i ol at es a f undament al  r i ght .   Fi nal l y,  i f  a 
f undament al  r i ght  i s  i nf r i nged,  t hi s cour t  must  deci de 
i f  t he means empl oyed [ by t he st at ut e]  bear  a 
subst ant i al  r el at i on t o l egi t i mat e st at e obj ect i ves.  

I d.  at  11 ( al t er at i on i n or i gi nal )  ( i nt er nal  c i t at i ons and 

quot at i on omi t t ed) .  

¶33 The cour t  acknowl edged t hat  § 939. 74( 3)  

" di sadvant ages"  nonr esi dent s because onl y publ i c r esi dent s of  
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Wi sconsi n coul d c l ai m t he benef i t  of  t he st at ut e.   I d.  at  12.   

I t  t hen r ej ect ed t he def endant ' s ar gument  t hat  § 939. 74( 3)  

bur dened a f undament al  r i ght ,  r easoni ng t hat  st at ut e of  

l i mi t at i ons def enses ar e not  f undament al  r i ght s.   I d.  ( c i t i ng 

Bendi x Aut ol i t e Cor p.  v.  Mi dwesco Ent er s. ,  486 U. S.  888,  893 

( 1988) ) .   See al so Chase Sec.  Cor p.  v.  Donal dson,  325 U. S.  304,  

314 ( 1945) .  

¶34 Al t hough t he cour t  di d not  need t o i nqui r e f ur t her ,  i t  

went  on t o expl ai n t hat  a " subst ant i al  r eason f or  

di scr i mi nat i on"  bet ween nonr esi dent s and r esi dent s exi st ed:  

We f i nd t he pr ovi s i on i s subst ant i al l y  r el at ed t o 
sever al  l egi t i mat e st at e obj ect i ves:  t he 
i dent i f i cat i on of  cr i mi nal s,  t he det ect i on of  cr i mes,  
and t he appr ehensi on of  cr i mi nal s.  I nvest i gat i on of  
cr i mes i s easi er  f or  l aw enf or cement  of f i c i al s when 
peopl e cent r al  t o t he i nci dent ,  and who may have vi t al  
i nf or mat i on,  ar e l ocat ed wi t hi n t he st at e.  .  .  .   Even 
i f  suspect s ar e l ocat ed,  l ocal  l aw enf or cement  
agenci es may not  possess enough r esour ces t o send 
someone t o quest i on or  i nvest i gat e t he suspect  who 
r esi des out si de of  Wi sconsi n.  I n such cases,  Wi sconsi n 
aut hor i t i es mi ght  have t o r el y  on t he r esour ces of  
ot her  st at e' s pol i ce and coul d bur den t hose ot her  
depar t ment s.  I n addi t i on,  cases whi ch woul d be 
i mpor t ant  her e,  may be gi ven l ess at t ent i on i f  ot her  
aut hor i t i es wer e r esponsi bl e f or  i nvest i gat i on.  
Fur t her mor e,  i f  a suspect  i s char ged,  appr ehensi on of  
t hem i s easi er  i f  t hey ar e publ i c r esi dent s t han i f  
t hey r esi de out  of  st at e.   
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Sher ,  149 Wi s.  2d at  14. 6 

¶35 The Sher  cour t  next  addr essed t he const i t ut i onal i t y of  

§ 939. 74( 3)  under  t he Equal  Pr ot ect i on Cl ause.   I d.  at  15.   

Because § 939. 74( 3)  di d not  bur den a f undament al  r i ght ,  t he 

cour t  i nqui r ed i nt o whet her  t he l egi s l at ur e made an " i r r at i onal  

or  ar bi t r ar y c l assi f i cat i on. "   I d.  ( quot i ng St at e v.  Bl eck,  114 

Wi s.  2d 454,  468,  338 N. W. 2d 492 ( 1983) ) .   I t  r easoned t hat ,  

because § 939. 74( 3)  was " subst ant i al l y  r el at ed"  t o t he st at e' s 

i nt er est  i n det ect i ng cr i mes and i dent i f y i ng and appr ehendi ng 

cr i mi nal s,  t he st at ut e al so was r at i onal l y r el at ed t o t hose 

i nt er est s,  as t he " r at i onal l y  r el at ed"  t est  was a l esser  

st andar d t han t he " subst ant i al l y  r el at ed"  t est .   I d.  at  16.  

¶36 McGui r e ar gues t hat  Sher  i s not  cont r ol l i ng because 

Sher  was deci ded as a f aci al  chal l enge,  not  an as- appl i ed 

chal l enge.   He asser t s t hat  t hi s case i s di st i ngui shabl e f r om 

Sher  f or  t wo r easons:  ( 1)  i n t hi s case,  § 939. 74( 3)  bur dened hi s 

                                                 
6 Two decades have passed si nce t he Sher  deci s i on,  but  we 

see no r eason t o al t er  i t s  f undament al  concl usi ons.   St at e v.  
Sher ,  149 Wi s.  2d 1,  437 N. W. 2d 878 ( 1989) .   Thi s cour t  has 
expl ai ned t hat  st at ut es of  l i mi t at i on pr omot e f ai r  and pr ompt  
l i t i gat i on and pr ot ect  def endant s f r om st al e or  f r audul ent  
c l ai ms " br ought  af t er  memor i es have f aded or  evi dence has been 
l ost . "   Kor kow v.  Gener al  Cas.  Co.  of  Wi s. ,  117 Wi s.  2d 187,  
198,  344 N. W. 2d 108 ( 1984)  ( c i t at i on omi t t ed) .   However ,  some 
of f enses have never  had st at ut es of  l i mi t at i on;  t he l egi s l at ur e 
has l engt hened st at ut es of  l i mi t at i on i n cer t ai n cases,  
par t i cul ar l y cases i nvol v i ng mi nor s;  and sci ent i f i c  evi dence 
such as DNA has f r equent l y neut r al i zed t he ar gument  t hat  c l ai ms 
shoul d not  pr oceed because evi dence i s unr el i abl e.   Because t he 
t ol l i ng pr ovi s i on i n Wi s.  St at .  § 939. 74( 3)  l ong pr edat ed t he 
of f enses i n t hi s case,  we see l i t t l e or  no basi s f or  an ar gument  
t hat  McGui r e has a f undament al  r i ght  t o a st at ut e of  l i mi t at i ons 
def ense.  
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f undament al  r i ght  t o pr esent  a def ense;  and ( 2)  on t hese f act s,  

§ 939. 74( 3)  does not  accompl i sh t he st at ut or y obj ect i ves set  out  

i n Sher .   As we see i t ,  t he f act s of  t hi s case ar e s i mi l ar  t o 

t he f act s i n Sher ,  and,  as wi t h Sher ,  § 939. 74( 3)  i s  

const i t ut i onal  as appl i ed t o t hese f act s. 7 

¶37 Fi r st ,  t he t ol l i ng of  t he st at ut e of  l i mi t at i ons di d 

not  depr i ve McGui r e of  t he r i ght  t o pr esent  a def ense.   Al t hough 

McGui r e cast s t he depr i vat i on under  t he t ol l i ng pr ovi s i on as a 

depr i vat i on of  t he r i ght  t o pr esent  a def ense,  § 939. 74( 3)  

depr i ved hi m onl y of  t he r i ght  t o a st at ut e of  l i mi t at i ons 

def ense.   I d.   Hi s ar gument ,  i f  t aken t o i t s nat ur al  concl usi on,  

woul d suggest  t hat  t he const i t ut i on r equi r es st at ut es of  

l i mi t at i on i n cer t ai n cases,  l est  def endant s be depr i ved of  

t hei r  r i ght  t o pr esent  a def ense.   Yet ,  st at ut es of  l i mi t at i on 

ar e not  const i t ut i onal l y r equi r ed.   Wi sconsi n has no st at ut es of  

l i mi t at i on f or  cer t ai n cr i mes, 8 whi l e some st at es have no 

st at ut es of  l i mi t at i ons f or  any cr i mi nal  of f ense. 9  The ext ent  t o 

                                                 
7 Al t hough t he cour t  i n Sher  di scussed t he br oad 

const i t ut i onal i t y of  Wi s.  St at .  § 939. 74( 3) ,  Sher  speci f i cal l y 
ar gued t hat  t he st at ut e was unconst i t ut i onal  as appl i ed t o hi m.   
Sher ,  149 Wi s.  2d at  10 ( " Sher ' s counsel  cont ends he i s not  
ar gui ng t hat  t he t ol l i ng pr ovi s i on i s unconst i t ut i onal  on i t s 
f ace.  Rat her ,  he ar gues t hat  t he pr ovi s i on may be 
unconst i t ut i onal l y appl i ed i n t hi s case. " ) .   For  a t hor ough 
di scussi on of  t he di f f er ence bet ween " f aci al "  chal l enges and 
" as- appl i ed"  chal l enges,  see St at e v.  Wood,  2010 WI  17,  323 
Wi s.  2d 321,  780 N. W. 2d 63.  

8 These i ncl ude sever al  f or ms of  homi ci de and sexual  assaul t  
of  a chi l d.   Wi s.  St at .  § 939. 74( 2) ( a) .   

9 See,  e. g.  Bush v.  St at e,  193 P. 3d 203,  221 ( Wyo.  2008) .   
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whi ch t he passage of  t i me bur dens a f undament al  r i ght  i s  a 

separ at e const i t ut i onal  quest i on i ndependent  of  t he 

const i t ut i onal i t y of  § 939. 74( 3) .  

¶38 Second,  McGui r e di st i ngui shes Sher  on t he gr ounds t hat  

none of  t he st at ut or y obj ect i ves descr i bed i n Sher  appl i es t o 

hi m.   He ar gues t hat  t he i nt er est s of  i dent i f y i ng cr i mi nal s,  

det ect i ng cr i mes,  and appr ehendi ng cr i mi nal s ar e not  f ur t her ed 

by appl y i ng § 939. 74( 3)  t o t hese f act s,  because McGui r e di d not  

f l ee j ust i ce and was easy t o l ocat e.  

¶39 I n t r ut h,  however ,  t he f act s i n t hi s case ar e c l osel y 

r el at ed t o i dent i f y i ng cr i mi nal s,  det ect i ng cr i mes,  and 

i nvest i gat i ng t hose cr i mes.   When McGui r e ei t her  t r anspor t ed a 

mi nor  f r om I l l i noi s t o Wi sconsi n or  met  an I l l i noi s mi nor  i n 

Wi sconsi n,  he was abl e t o engage i n unl awf ul  sexual  act i v i t y 

wi t h mi nor s away f r om co- wor ker s at  Loyol a Academy who wer e mor e 

l i kel y t o not i ce i mpr opr i et y.   Cor r espondi ngl y,  because nei t her  

McGui r e nor  t he v i ct i ms wer e r esi dent s of  Wi sconsi n,  McGui r e' s  

spor adi c v i s i t s t o t he st at e made t he det ect i on of  hi s cr i mes by  

Wi sconsi n aut hor i t i es and t he r epor t i ng of  hi s  cr i mes by t he 

mi nor  v i ct i ms t o Wi sconsi n aut hor i t i es,  much l ess l i kel y.  

¶40 The r el evant  f act s her e ar e anal ogous t o t he f act s i n 

Sher .   I n Sher ,  t he c i r cui t  cour t  f ound as f act  t hat  t he 

def endant  " never  l ef t  Wi sconsi n i n an at t empt  t o conceal  or  

pr event  knowl edge of  hi s wher eabout s"  and t hat  " i nf or mat i on was 

avai l abl e t o bot h pr i vat e par t i es and l aw enf or cement  of f i c i al s 

as t o hi s r esi dency st at us and wher eabout s. "   I d.  at  7.   On 
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t hose f act s,  t hi s cour t  st i l l  concl uded t hat  § 939. 74( 3)  bor e 

subst ant i al  r el at i on t o t he obj ect i ves descr i bed i n t hat  case.  

¶41 The f act  t hat  a def endant  was not  i n hi di ng and di d 

not  f l ee j ust i ce does not  r ender  § 939. 74( 3)  unconst i t ut i onal  as 

appl i ed t o hi m.   Law enf or cement  agenci es st i l l  may l ack t he 

r esour ces t o i nvest i gat e a suspect  out si de t he st at e;  t hey may 

have t o r el y on t he r esour ces of  pol i ce depar t ment s i n ot her  

st at es,  bur deni ng t hose depar t ment s;  and r el i ance on pol i ce 

depar t ment s i n ot her  st at es may r esul t  i n l esser  i mpor t ance 

bei ng gi ven t o i nvest i gat i ng i f  ot her  aut hor i t i es ar e 

r esponsi bl e f or  t he i nvest i gat i on.   See Sher ,  149 Wi s.  2d at  14.   

These st at e i nt er est s woul d sat i sf y t he const i t ut i onal  

r equi r ement s of  t he Pr i v i l eges and I mmuni t i es Cl ause r egar dl ess 

of  t he f act  t hat  t hey may not  be compel l i ng i n a gi ven case.  

¶42 McGui r e al so ar gues t hat  Wi s.  St at .  § 939. 74( 3)  i s 

unconst i t ut i onal  because i t  v i ol at es t he Due Pr ocess and Equal  

Pr ot ect i on Cl auses.   Because § 939. 74( 3)  nei t her  i nt er f er es wi t h 

a f undament al  r i ght  nor  di sadvant ages a suspect  c l ass,  we appl y 

r at i onal  basi s r evi ew t o bot h t he equal  pr ot ect i on and due 

pr ocess cl ai ms.  See St at e v.  Jor gensen,  2003 WI  105,  ¶¶32- 33,  

264 Wi s.  2d 157,  667 N. W. 2d 318 ( descr i bi ng t he si mi l ar i t i es 

bet ween due pr ocess and equal  pr ot ect i on anal ysi s) ;  see al so 

St at e v.  Annal a,  168 Wi s.  2d 453,  468,  484 N. W. 2d 138 ( 1992) .  

¶43 McGui r e agai n di st i ngui shes Sher  on t he gr ounds t hat  

he i s br i ngi ng an as- appl i ed chal l enge,  not  a f aci al  chal l enge.   

Hi s ar gument ,  however ,  i gnor es t he f act  t hat  t he " basi c 

f or mul at i on"  of  t he r at i onal  basi s t est  i s  t he same i n bot h 
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f aci al  and as- appl i ed chal l enges.   Smi t h v.  Ci t y of  Chi cago,  457 

F. 3d 643,  652 ( 7t h Ci r .  2006) .   Under  t hi s st andar d,  t he 

const i t ut i on r equi r es onl y t hat  t he st at ut e cr eat i ng a 

c l assi f i cat i on be " r at i onal l y r el at ed t o a val i d l egi s l at i ve 

obj ect i ve. "   Jor genson,  264 Wi s.  2d 157,  ¶33 ( quot i ng St at e v.  

McManus,  152 Wi s.  2d 113,  130- 31,  447 N. W. 2d 654 ( 1989) ) .   The 

di st i nct i on bet ween publ i c r esi dent s and publ i c non- r esi dent s 

set  out  i n Wi s.  St at .  § 939. 74( 3)  i s r at i onal l y r el at ed t o t he 

l egi t i mat e gover nment  i nt er est s of  i dent i f y i ng cr i mi nal s,  

det ect i ng cr i mes,  and appr ehendi ng cr i mi nal s.   Ther ef or e,  

§ 939. 74( 3)  i s const i t ut i onal  under  bot h t he Equal  Pr ot ect i on 

and Due Pr ocess Cl auses.  

B.  Due Pr ocess Cl ai m Based on Passage of  Ti me 

¶44 McGui r e next  ar gues t hat  t he char ges agai nst  hi m wer e 

bar r ed by due pr ocess.   He ar gues t hat  t he 36- year  passage of  

t i me bet ween t he commi ssi on of  t he of f enses and t he char ges 

pr ej udi ced hi s def ense because cr i t i cal  wi t nesses di ed and 

evi dence was dest r oyed.   

¶45 " The st at ut e of  l i mi t at i ons i s t he pr i nci pal  

devi ce .  .  .  t o pr ot ect  agai nst  pr ej udi ce ar i s i ng f r om a l apse 

of  t i me bet ween t he dat e of  an al l eged of f ense and an ar r est . "   

St at e v.  Wi l son,  149 Wi s.  2d 878,  903,  440 N. W. 2d 534 ( 1989)  

( c i t i ng Uni t ed St at es v.  Lovasco,  431 U. S.  783,  788- 89 ( 1977) ) .   

Nonet hel ess,  t he st at ut e of  l i mi t at i ons i s not  t he sol e measur e 

of  a def endant ' s r i ght s wi t h r espect  t o pr e- i ndi ct ment  del ay,  

and " t he Due Pr ocess Cl ause has a l i mi t ed r ol e t o pl ay i n 

pr ot ect i ng agai nst  oppr essi ve del ay. "   Lovasco,  431 U. S.  at  789.   
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Wi sconsi n has adopt ed a t wo- par t  t est  t o det er mi ne whet her  pr e-

i ndi ct ment  del ay const i t ut es a due pr ocess vi ol at i on:  

Wher e a def endant  seeks t o avoi d pr osecut i on based 
upon pr osecut or i al  del ay,  i t  i s  c l ear  t hat  i t  must  be 
shown t hat  t he def endant  has suf f er ed act ual  pr ej udi ce 
ar i s i ng f r om t he del ay and t hat  t he del ay ar ose f r om 
an i mpr oper  mot i ve or  pur pose such as t o gai n a 
t act i cal  advant age over  t he accused.  

Wi l son,  149 Wi s.  2d at  904- 05 ( quot i ng St at e v.  Ri vest ,  106 

Wi s.  2d 406,  418,  316 N. W. 2d 395 ( 1982) ) .   Thi s  cour t  r ecent l y  

r eaf f i r med Wi l son,  hol di ng t hat  a def endant  c l ai mi ng a due 

pr ocess vi ol at i on based on pr e- i ndi ct ment  del ay must  show:  " ( 1)  

act ual  pr ej udi ce as a r esul t  of  del ay;  and ( 2)  t he del ay ar ose 

out  of  an i mpr oper  pur pose,  [ such as t o]  gi ve t he St at e a 

t act i cal  advant age over  t he def endant . "   St at e v.  MacAr t hur ,  

2008 WI  72,  ¶45,  310 Wi s.  2d 550,  750 N. W. 2d 910 ( c i t i ng St at e 

v.  Dabney,  2003 WI  App 108,  ¶30,  264 Wi s.  2d 843,  663 

N. W. 2d 366) .  

¶46 McGui r e acknowl edges hi s i nabi l i t y  t o " est abl i sh t hat  

t he del ay r esul t ed f r om some i mpr oper  pr osecut or i al  mot i ve"  or  

pur pose.   I nst ead he ar gues t hat  Wi l son " mi sconst r ued t he 

aut hor i t i es upon whi ch i t  r el i ed. "   McGui r e c i t es t hr ee Uni t ed 

St at es Supr eme Cour t  cases t hat  he cl ai ms Wi l son mi sconst r ued.   

A c l ose exami nat i on of  t hose cases r eveal s t hat  Wi l son pr oper l y 

i nt er pr et ed and appl i ed t hose cases.  

¶47 McGui r e f i r st  ar gues t hat  Wi l son mi sconst r ued Uni t ed 

St at es v.  Mar i on,  404 U. S.  307 ( 1971) .   I n Mar i on,  t he Cour t  

expl i c i t l y  decl i ned t o addr ess " when and i n what  c i r cumst ances 

act ual  pr ej udi ce r esul t i ng f r om pr e- accusat i on del ays r equi r es 
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t he di smi ssal  of  t he pr osecut i on. "   I d.  at  324.   Ther ef or e,  

Mar i on nei t her  suppor t s nor  cont r adi ct s t he hol di ng i n Wi l son——

i t  s i mpl y di d not  addr ess t he i ssue deci ded i n Wi l son.  

¶48 McGui r e next  ar gues t hat  Wi l son mi sconst r ued Lovasco.   

I n Lovasco,  t he def endant  based hi s due pr ocess cl ai m on a 17-

mont h del ay dur i ng an i nvest i gat i on.   Lovasco,  431 U. S.  at  787.   

The Cour t  expl ai ned t hat  " i nvest i gat i ve del ay i s f undament al l y  

unl i ke del ay under t aken by t he Gover nment  sol el y ' t o gai n 

t act i cal  advant age over  t he accused. ' "   I d.  at  795 ( quot i ng 

Mar i on,  404 U. S.  at  324) .   I t  t hen hel d t hat  " t o pr osecut e a 

def endant  f ol l owi ng i nvest i gat i ve del ay does not  depr i ve hi m of  

due pr ocess,  even i f  hi s def ense mi ght  have been somewhat  

pr ej udi ced by t he l apse of  t i me. "   I d.  at  796.   The Cour t  l ef t  

" t o t he l ower  cour t s .  .  .  t he t ask of  appl y i ng t he set t l ed 

pr i nci pl es of  due pr ocess t hat  we have di scussed t o t he 

par t i cul ar  c i r cumst ances of  i ndi v i dual  cases. "   I d.  at  797.  

¶49 Thus,  al t hough Lovasco expl i c i t l y  l ef t  t he appl i cat i on 

of  i t s  r ul e under  speci f i c  f act s  t o f ut ur e cour t s,  i t  r ef used t o 

f i nd a due pr ocess vi ol at i on based upon t he f act s of  t he case——

i n whi ch t he st at e di d not  seek a t act i cal  advant age.   The 

Cour t ' s  l anguage suppor t s a di st i nct i on bet ween pr osecut i ons 

t hat  ar e del ayed because of  an i mpr oper  st at e mot i ve and t hose 

t hat  ar e del ayed f or  ot her  r easons.  

¶50 Fi nal l y,  McGui r e ar gues t hat  Wi l son mi sconst r ued 

Uni t ed St at es v.  Gouvei a,  467 U. S.  180 ( 1984) .   I n Gouvei a,  t he 

Cour t  addr essed t he r i ght  t o counsel  f or  pr i soner s i n 

admi ni st r at i ve segr egat i on awai t i ng i ndi ct ment  on f eder al  
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char ges.   I d.  at  182.   Addr essi ng t he concer n t hat  pr osecut or s 

mi ght  del ay char ges because t he def endant s wer e al r eady i n 

pr i son,  t he Cour t  not ed t hat  a def endant  st i l l  has a due pr ocess 

cl ai m " i f  t he def endant  can pr ove t hat  t he Gover nment ' s del ay i n 

br i ngi ng t he i ndi ct ment  was a del i ber at e devi ce t o gai n an 

advant age over  hi m and t hat  i t  caused hi m act ual  pr ej udi ce i n 

pr esent i ng hi s def ense. "   I d.  at  192 ( c i t i ng Lovasco,  431 U. S.  

at  789- 90) .  

¶51 Li ke Lovasco,  Gouvei a c l ear l y descr i bed t he basi c 

r equi r ement s of  t he Due Pr ocess Cl ause.   The Wi l son cour t  di d 

not  " mi sconst r ue"  Lovasco and Gouvei a,  but  appl i ed t he due 

pr ocess r equi r ement s set  out  i n t hose cases.   I ndeed,  Wi l son i s 

consi st ent  wi t h Lovasco' s r ef usal  t o " adopt  a r ul e whi ch woul d 

[ r equi r e pr osecut or s t o char ge as soon as t hey had evi dence of  

gui l t ]  absent  a c l ear  const i t ut i onal  command t o do so. "   

Lovasco,  431 U. S.  795.  

¶52 Feder al  c i r cui t  cour t  pr ecedent  conf i r ms t hat  Wi l son 

cor r ect l y i nt er pr et ed and appl i ed Lovasco and i t s pr ogeny.   

Near l y ever y f eder al  c i r cui t  has adopt ed some var i ant  of  t he 



No.   2007AP2711- CR 

20 
 

t est  adopt ed i n Wi l son. 10  The Sevent h Ci r cui t  has adopt ed t wo 

di f f er ent  t est s.   See Wi l son v.  McCaught r y,  994 F. 2d 1228,  1233 

( 7t h Ci r .  1993) .   Many Sevent h Ci r cui t  cases have appl i ed t est s 

s i mi l ar  t o t hat  i n St at e v.  Wi l son,  by r equi r i ng t he def endant  

t o show t hat  t he pr osecut i on del ayed f or  ei t her  a " t act i cal  

advant age" 11 or  " i mper mi ssi bl e pur pose. " 12  I n ot her  cases,  t he 

Sevent h Ci r cui t  has appl i ed a t est  t hat  bal ances pr ej udi ce t o 

t he def endant  agai nst  t he gover nment ' s r eason f or  t he del ay,  but  

even t hi s t est  st i l l  l ooks at  t he gover nment ' s pur pose f or  t he 

del ay. 13  Acknowl edgi ng t he spl i t  but  decl i ni ng t o r esol ve i t ,  

                                                 
10 Uni t ed St at es v.  Cr ouch,  84 F. 3d 1497,  1523 ( 5t h Ci r .  

1996) ;  Uni t ed St at es v.  Hayes,  40 F. 3d 362,  367 ( 11t h Ci r .  
1994) ;  Uni t ed St at es v.  Engst r om,  965 F. 2d 836,  839 ( 10t h Ci r .  
1992) ;  Uni t ed St at es v.  Br own,  959 F. 2d 63,  66 ( 6t h Ci r .  1992) ;  
Uni t ed St at es v.  Hoo,  825 F. 2d 667,  671 ( 2d Ci r .  1987)  ( " no 
showi ng of  an i mpr oper  pr osecut or i al  mot i ve" ) ;  Uni t ed St at es v.  
Sebet i ch,  776 F. 2d 412,  430 ( 3d Ci r .  1985) ;  Uni t ed St at es v.  
Cr ooks,  766 F. 2d 7,  11 ( 1st  Ci r .  1985) ;  Uni t ed St at es v.  
Bar t l et t ,  794 F. 2d 1285,  1293 ( 8t h Ci r .  1986)  ( i n di ct a) .   Onl y 
t he Four t h Ci r cui t  and t he Ni nt h Ci r cui t  have adopt ed di f f er ent  
t est s.   See Uni t ed St at es v.  De Jesus Cor ona- Ver ber a,  509 F. 3d 
1105,  1112 ( 9t h Ci r .  2007)  ( wei ghi ng l engt h of  del ay agai nst  
r easons f or  del ay) ;  Howel l  v.  Bar ker ,  904 F. 2d 889,  895 ( 4t h 
Ci r .  1990)  ( bal anci ng pr ej udi ce agai nst  " gover nment ' s 
j ust i f i cat i on f or  del ay" ) .  

11 See,  e. g. ,  Uni t ed St at es v.  Wal l ace,  326 F. 3d 881,  886 
( 7t h Ci r .  2003)  ( quot i ng Uni t ed St at es v.  Di cker son,  975 F. 2d 
1245,  1252 ( 7t h Ci r .  1992) ) .  

12 See,  e. g. ,  Uni t ed St at es v.  Wel l man,  830 F. 2d 1453,  1460 
( 7t h Ci r .  1987) .  

13 See Uni t ed St at es v.  Doer r ,  886 F. 2d 944,  964 ( 7t h Ci r .  
1989)  ( wei ghi ng " act ual  pr ej udi ce .  .  .  agai nst  t he gover nment ' s 
r easons f or  t he del ay" ) ;  see al so Uni t ed St at es v.  Per r y,  815 
F. 2d 1100,  1103 ( 7t h Ci r .  1987) .  
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t he Sevent h Ci r cui t  has not ed t hat  " wer e we r equi r ed t o choose 

bet ween t he t wo t est s .  .  .  ,  Gouvei a woul d be power f ul  suppor t  

f or  adopt i ng a r equi r ement  t hat  def endant s show act ual  pr ej udi ce 

caused by a pur posef ul ,  t act i cal  del ay by t he pr osecut i on. "   

McCaught r y,  994 F. 2d at  1233 n.  5.  

¶53 Because McGui r e has f ai l ed t o i dent i f y any i mpr oper  

mot i ve or  pur pose on t he par t  of  t he St at e,  we need not  addr ess 

whet her  McGui r e was pr ej udi ced by t he del ay.   I n any event ,  

McGui r e has f ai l ed t o meet  t he r equi s i t e showi ng of  pr ej udi ce.   

" The deat h of  a wi t ness al one i s not  suf f i c i ent  t o est abl i sh 

pr ej udi ce. "   Uni t ed St at es v.  Eckhar dt ,  843 F. 2d 989,  995 ( 7t h 

Ci r .  1988) .   The def endant  must  expl ai n t he subst ance and 

r el evance of  t he wi t ness' s t est i mony;  t he showi ng must  be 

concr et e,  not  specul at i ve.   I d.  ( c i t i ng Uni t ed St at es v.  

Ant oni no,  830 F. 2d 798,  804- 05 ( 7t h Ci r .  1987) ) .    

¶54 McGui r e i dent i f i es a number  of  deceased wi t nesses t hat  

he cl ai ms woul d have cor r obor at ed hi s def ense and r ebut t ed 

Sean' s and Vi ct or ' s t est i mony.   These wi t nesses i ncl ude ot her  

pr i est s l i v i ng i n t he Loyol a Academy r esi dences;  McGui r e' s 

secr et ar y,  John Gooch;  Vi ct or ' s uncl e and owner  of  t he Font ana 

cot t age,  Har r y B. ;  and var i ous r el at i ves of  Vi ct or  and Sean.   

McGui r e asser t s t hat  t he pr i est s woul d t est i f y t hat  Sean and 

Vi ct or  coul d not  have l i ved wi t h McGui r e undet ect ed,  Gooch woul d 

t est i f y t hat  McGui r e was not  i nvol ved wi t h Vi ct or  and Sean,  and 

Har r y woul d t est i f y t hat  he di d not  gi ve McGui r e a key t o t he 

cot t age.   However ,  McGui r e of f er s no suppor t  f or  t hese 

asser t i ons.   Si mpl y i dent i f y i ng deceased wi t nesses and 
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descr i bi ng t est i mony t hat  t hey mi ght  have pr ovi ded does not  

sat i sf y t he r equi s i t e showi ng of  act ual  pr ej udi ce.  

¶55 McGui r e al so ar gues t hat  Loyol a Academy r ecor ds,  

i ncl udi ng use of  f l eet  vehi c l es and t he r easons f or  Jesui t s '  

absences f r om school ,  woul d const i t ut e excul pat or y evi dence.   

Agai n,  McGui r e mer el y specul at es t hat  t hese document s woul d 

r ebut  Sean and Vi ct or ' s t est i mony,  but  he f ai l s t o demonst r at e 

t hat  t hose document s woul d act ual l y pr ovi de t he evi dence he 

cl ai ms.  

¶56 I n sum,  t he char ges agai nst  McGui r e wer e not  bar r ed by 

due pr ocess because he has f ai l ed t o al l ege an i mpr oper  

pr osecut or i al  mot i ve.   Fur t her mor e,  whi l e he has i dent i f i ed 

pot ent i al  wi t nesses and evi dence t hat  mi ght  have been r el evant  

t o i ssues at  t r i al ,  hi s asser t i ons about  what  t hat  t est i mony 

woul d pr ove ar e specul at i ve.   Consequent l y,  he has f ai l ed t o 

demonst r at e t he act ual  pr ej udi ce r equi r ed t o pr ove a due pr ocess 

vi ol at i on.  

C.  Rever sal  i n t he I nt er est  of  Just i ce 

¶57 McGui r e next  ar gues t hat  r ever sal  i s  war r ant ed i n t he 

i nt er est  of  j ust i ce under  Wi s.  St at .  § 751. 06.   He cl ai ms t hat  

t he del ay i n br i ngi ng char ges " so under mi ned"  hi s abi l i t y  t o 

def end hi msel f  t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed.   

¶58 Wi sconsi n St at .  § 751. 06 descr i bes t hi s cour t ' s  power  

of  di scr et i onar y r ever sal :  

[ I ] f  i t  appear s f r om t he r ecor d t hat  t he r eal  
cont r over sy has not  been f ul l y t r i ed,  or  t hat  i t  i s  
pr obabl e t hat  j ust i ce has f or  any r eason mi scar r i ed,  
t he cour t  may r ever se t he j udgment  or  or der  appeal ed 
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f r om .  .  .  and may di r ect  t he ent r y of  t he pr oper  
j udgment  or  r emi t  t he case t o t he t r i al  cour t  f or  t he 
ent r y of  t he pr oper  j udgment  or  f or  a new 
t r i al  .  .  .  .  

I d.  

¶59 We wi l l  exer ci se our  di scr et i onar y power  of  r ever sal  

" onl y i n except i onal  cases. "   St at e v.  Hi cks,  202 Wi s.  2d 150,  

161,  549 N. W. 2d 435 ( 1996) .   I n doi ng so,  we l ook at  t he 

" t ot al i t y of  c i r cumst ances and det er mi ne whet her  a new t r i al  i s  

r equi r ed t o accompl i sh t he ends of  j ust i ce. "   I d.  ( quot i ng St at e 

v.  Wyss,  124 Wi s.  2d 681,  735- 36,  370 N. W. 2d 745 ( 1985) ) .  

¶60 McGui r e ar gues t hat ,  because of  t he del ay,  a new t r i al  

i s  an i nsuf f i c i ent  r emedy,  and asks f or  out r i ght  di smi ssal  of  

t he char ges.   We concl ude t hat  di scr et i onar y r ever sal  i s  

i nappr opr i at e on t hese f act s.  

¶61 I n suppor t  of  hi s ar gument  t hat  t he r eal  cont r over sy 

was not  f ul l y  t r i ed,  McGui r e poi nt s t o t he same deceased 

wi t nesses and mi ssi ng evi dence t hat  he ci t es t o suppor t  hi s 

c l ai m t hat  t he char ges wer e bar r ed by due pr ocess.   As we 

ar t i cul at ed ear l i er ,  hi s asser t i ons r egar di ng unavai l abl e 

evi dence wer e t oo specul at i ve t o const i t ut e act ual  pr ej udi ce;  

f or  t he same r eason,  we concl ude t hat  t he r eal  cont r over sy was 

f ul l y t r i ed and j ust i ce has not  mi scar r i ed.  

¶62 McGui r e c i t es St at e v.  Cuyl er ,  asser t i ng t hat  i t  i s  

anal ogous t o t he f act s of  t hi s case because cr edi bi l i t y  was a 

cent r al  i ssue i n bot h cases.   St at e v.  Cuyl er ,  110 Wi s.  2d 133,  

141- 42,  327 N. W. 2d 662 ( 1983) .   I n Cuyl er ,  t hi s cour t  r ever sed 

f or  a new t r i al  because t he ci r cui t  cour t  excl uded evi dence t hat  
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was admi ssi bl e and mat er i al  t o t he " cr i t i cal  i ssue of  

cr edi bi l i t y , "  whi ch was " a det er mi nat i ve i ssue"  i n t he case.   

I d.  at  141.   Cuyl er  does not ,  however ,  suppor t  t he use of  our  

di scr et i onar y r ever sal  power  i n t hi s case.   The evi dence at  

i ssue i n Cuyl er  was t he t est i mony of  pol i ce of f i cer s who woul d 

have t est i f i ed as t o t he def endant ' s t r ut hf ul ness.   I d.   We have 

no anal ogous si t uat i on i n t hi s case.   Unl i ke t he cour t  i n 

Cuyl er ,  we si mpl y have no i dea what  most  of  t he unavai l abl e 

wi t nesses woul d have sai d or  how t hei r  t est i mony mi ght  have 

af f ect ed t he r el evant  i ssues.  

¶63 Addi t i onal l y,  whi l e t he unavai l abl e evi dence mi ght  

have been r el evant  t o t he maj or  i ssues at  t r i al ——Vi ct or  and 

Sean' s c l ai ms about  goi ng t o Font ana,  t he event s of  Sean' s 

meet i ng wi t h Fat her  Schl ax,  and t he cr edi bi l i t y  of  Sean and 

Vi ct or ' s c l ai ms t hat  t hey l i ved i n McGui r e' s r oom——t hose i ssues 

wer e f ul l y t r i ed by avai l abl e evi dence.   Fat her  Schl ax was 

avai l abl e t o t est i f y,  and t he def ense put  Fat her  Renke' s not es 

of  t he meet i ng wi t h Sean i nt o evi dence,  whi ch wer e used t o 

i mpeach Sean' s t est i mony r egar di ng t he event s of  t he meet i ng.   

Si mi l ar l y,  t he def ense pr esent ed evi dence and cr oss- exami ned 

pr osecut i on wi t nesses t o r ebut  Sean and Vi ct or ' s t est i mony t hat  
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t hey had l i ved i n McGui r e' s r oom. 14  Most  i mpor t ant ,  Sean and 

Vi ct or  t hemsel ves wer e bot h avai l abl e f or  t r i al ,  and wer e 

r i gor ousl y cr oss- exami ned by McGui r e' s t r i al  counsel .  

¶64 Based on t he ev i dence pr esent ed at  McGui r e' s t r i al ,  

and wi t hout  any i ndi cat i on of  what  t he unavai l abl e evi dence 

woul d have demonst r at ed,  we concl ude t hat  r ever sal  i s 

unwar r ant ed because t he r eal  cont r over sy was f ul l y t r i ed and 

j ust i ce was not  mi scar r i ed.  

D.  I nef f ect i ve Assi st ance of  Counsel  

¶65 Fi nal l y,  McGui r e ar gues t hat  he was depr i ved of  

ef f ect i ve assi st ance of  counsel .   To pr ove an i nef f ect i ve 

assi st ance of  counsel  c l ai m,  a def endant  must  f i r st  demonst r at e 

t hat  counsel ' s per f or mance was def i c i ent ,  meani ng t hat  i t  " f el l  

bel ow an obj ect i ve st andar d of  r easonabl eness. "   St r i ckl and v.  

Washi ngt on,  466 U. S.  668,  688 ( 1984) .   Cour t s ar e " hi ghl y  

def er ent i al "  i n scr ut i ni z i ng counsel ' s per f or mance,  and " i ndul ge 

a st r ong pr esumpt i on t hat  counsel ' s conduct  f al l s  wi t hi n t he 

wi de r ange of  r easonabl e pr of essi onal  assi st ance. "   I d.  at  689.   

The def endant  must  al so show t hat  t he def i c i ent  per f or mance 

pr ej udi ced t he def ense.   I d.  at  692.   Thi s r equi r es a 

                                                 
14 For  exampl e,  Fat her  James Gschwend t est i f i ed t hat  t he 

Jesui t s wer e expect ed t o be at  eveni ng meal s and someone woul d 
have asked a Jesui t  why he was mi ssi ng meal s,  cont r adi ct i ng 
Vi ct or ' s t est i mony t hat  he at e wi t h McGui r e af t er  t he ot her  
Jesui t s wer e f i ni shed eat i ng.   McGui r e' s physi c i an,  Dr .  Rober t  
Ryan,  t est i f i ed r egar di ng t he l ayout  of  McGui r e' s r oom.   Fat her  
James Ar i mond,  who l i ved i n t he r esi dences at  Loyol a f r om 1964 
t o 1967,  t est i f i ed t hat  he never  saw any young chi l dr en i n t he 
r esi dence i n 1966 or  1967.   
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" r easonabl e pr obabi l i t y  t hat ,  but  f or  counsel ' s unpr of essi onal  

er r or s,  t he r esul t  of  t he pr oceedi ng woul d have been di f f er ent . "   

I d.  at  694.  

¶66 McGui r e f i r st  ar gues t hat  At t or ney Boyl e unr easonabl y 

deci ded not  t o i nvest i gat e and cal l  Har r y B. ' s wi f e El i t a,  who 

woul d have t est i f i ed t hat  Har r y was possessi ve about  hi s keys 

and woul d not  gi ve t hem t o j ust  anybody.   Boyl e expl ai ned t hat  

because he i nt ended t o ar gue t hat  Sean was never  i n Font ana,  

whet her  McGui r e had a key was not  an i ssue i n t he case and he 

di d not  want  t o make i t  an i ssue.   Fur t her mor e,  he bel i eved t hat  

El i t a' s t est i mony woul d have been di r ect l y r ef ut ed by Har r y ' s 

s i st er  Ger t r ude,  who woul d have t est i f i ed t hat  McGui r e had a key 

and coul d come and go at  wi l l .   Fi nal l y,  he bel i eved t hat  

El i t a' s t est i mony woul d have been bot h specul at i on and 

i nadmi ssi bl e hear say.  

¶67 Boyl e' s deci s i on not  t o i nvest i gat e and cal l  El i t a was 

par t  of  a r easonabl e t r i al  st r at egy.   I t  i s  uncl ear  what  her  

t r i al  t est i mony woul d have added.   She t est i f i ed t hat  she had 

" no i dea"  what  Har r y di d wi t h hi s keys pr i or  t o 1971,  t he year  

t hey wer e mar r i ed.   The of f enses i n t hi s case pr edat ed t he 

mar r i age.   Thus,  t he specul at i ve nat ur e of  her  t est i mony 

conf i r ms Boyl e' s  r easoni ng t hat  " [ t ] her e was not hi ng t o be 

gai ned"  by pr esent i ng i t .   

¶68 McGui r e al so ar gues t hat  Boyl e' s per f or mance was 

def i c i ent  because he f ai l ed t o i nvest i gat e and cal l  Rober t  

Gol dber g.   Gol dber g woul d have t est i f i ed t hat  he saw Vi ct or  and 

Sean t oget her  at  di nner  sever al  t i mes i n 1972,  at  a r esi dence 
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shar ed by Gooch and Eugene P.   At  t he t i me,  Gol dber g was 14 

year s ol d.   

¶69 Boyl e' s deci s i on not  t o cal l  Gol dber g const i t ut ed a 

r easonabl e t r i al  st r at egy.   Fi r st ,  Gol dber g' s t est i mony woul d 

have cor r obor at ed Sean' s st at ement  t o pol i ce t hat  he saw McGui r e 

t oget her  wi t h Gol dber g on t he Loyol a Academy campus.   Gol dber g' s 

t est i mony al so woul d have r ai sed quest i ons about  why McGui r e was 

spendi ng t i me wi t h a 14- year - ol d boy who was not  a st udent  at  

Loyol a.   Fur t her mor e,  hi s t est i mony woul d have pl aced Sean and 

Vi ct or  t oget her  wi t h Eugene P. ——who al so al l eged t hat  McGui r e 

sexual l y abused hi m——near  t he t i me of  t he of f enses.   Fi nal l y,  

Gol dber g woul d have been i mpeachabl e by pr i or  cr i mi nal  

convi ct i ons.   Boyl e came t o t he r easonabl e concl usi on t hat ,  

because Gol dber g' s t est i mony cor r obor at ed Sean' s t est i mony,  i t  

was " t he most  danger ous t hi ng [ he]  had hear d f r om t he begi nni ng 

of  t he case unt i l  t he end of  t he case. "   

¶70 McGui r e ar gues t hat ,  even i f  Boyl e di d not  cal l  

Gol dber g,  he coul d not  have r easonabl y made t hat  deci s i on 

wi t hout  i nvest i gat i ng Gol dber g.   Counsel  need not  i nvest i gat e 

ever y pot ent i al  wi t ness,  but  he " has a dut y t o make r easonabl e 

i nvest i gat i ons or  t o make a r easonabl e deci s i on t hat  makes 

par t i cul ar  i nvest i gat i ons unnecessar y. "   St at e v .  Thi el ,  2003 WI  

111,  ¶40,  264 Wi s.  2d 571,  665 N. W. 2d 305 ( quot i ng St r i ckl and,  

466 U. S.  at  691) .   The i nher ent  danger  i n Gol dber g' s t est i mony 

out wei ghed any pot ent i al  benef i t  i t  mi ght  have had t o t he 

def ense.   Boyl e made a r easonabl e deci s i on t hat  r ender ed f ur t her  

i nvest i gat i on of  Gol dber g unnecessar y.  
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¶71 Because we concl ude t hat  Boyl e' s r epr esent at i on was 

not  def i c i ent ,  we need not  addr ess whet her  McGui r e was 

pr ej udi ced by counsel ' s r epr esent at i on.  

I V.  CONCLUSI ON 

¶72 I n sum,  Wi s.  St at .  § 939. 74( 3)  i s const i t ut i onal  as 

appl i ed t o t he f act s of  t hi s case.   I t  does not  v i ol at e t he 

Pr i v i l eges and I mmuni t i es,  Due Pr ocess,  or  Equal  Pr ot ect i on 

pr ovi s i ons of  t he Uni t ed St at es Const i t ut i on.   Sect i on 939. 74( 3)  

does not  bur den a f undament al  r i ght ,  and i t  i s  r at i onal l y 

r el at ed t o t he l egi t i mat e gover nment al  i nt er est s of  det ect i ng 

cr i mes and appr ehendi ng cr i mi nal s.  

¶73 We al so concl ude t hat  t he del ay i n f i l i ng char ges di d 

not  depr i ve McGui r e of  hi s due pr ocess r i ght s.   Because McGui r e 

concedes t hat  he cannot  demonst r at e an i mpr oper  mot i ve or  

pur pose on t he par t  of  t he st at e,  he has f ai l ed t o al l ege a 

necessar y pr er equi s i t e f or  di smi ssal  based on pr e- i ndi ct ment  

del ay.  

¶74 We ar e al so sat i sf i ed t hat  t he r eal  cont r over sy was 

t r i ed and j ust i ce has not  mi scar r i ed f or  any r eason.   Ther ef or e,  

r ever sal  i n t he i nt er est  of  j ust i ce i s unwar r ant ed.  

¶75  Fi nal l y,  we concl ude t hat  McGui r e was not  deni ed 

ef f ect i ve assi st ance of  counsel .   Tr i al  counsel  pur sued a 

r easonabl e t r i al  st r at egy i n deci di ng not  t o i nvest i gat e or  cal l  

ei t her  El i t a or  Gol dber g.  

¶76 For  t he f or egoi ng r easons,  we af f i r m t he cour t  of  

appeal s.  
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By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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