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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

r emanded t o t he c i r cui t  cour t  wi t h di r ect i ons .  

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s  deci s i on2 

denyi ng Bar bar a C.  Gr ygi el ' s  and Janet  M.  Nahor n' s 

( col l ect i vel y,  Gr ygi el )  mot i on f or  summar y j udgment  and 

                                                 
1 Gr ygi el  v.  Monches Fi sh & Game Cl ub,  I nc. ,  2009 WI  App 

102,  320 Wi s.  2d 550,  770 N. W. 2d 749.  

2 The Honor abl e Davi d C.  Resheske of  Washi ngt on Count y 
pr esi ded.  
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di smi ssi ng Gr ygi el ' s  compl ai nt . 3  Monches Fi sh & Game Cl ub,  I nc.  

( t he Cl ub)  has an easement  over  Gr ygi el ' s  pr oper t y " f or  t he 

pur pose of  i ngr ess and egr ess as a means of  access"  t o t he 

Cl ub' s pr oper t y .   Gr ygi el  al l eges t hat  Kar l  J.  Schei f e 

( Schei f e) ,  a Cl ub member ,  and sever al  i nvi t ees,  cr ossed t he 

easement  and ent er ed t he Cl ub' s l and f or  t he pur pose of  

accessi ng pr oper t y l ocat ed sout h of  t he Cl ub' s l and.   The i ssues 

i n t hi s case ar e whet her  Schei f e' s use of  t he easement  t o 

achi eve access t o pr oper t y ot her  t han t he Cl ub' s pr oper t y 

cont r avened t he expr ess t er ms of  t he Cl ub' s easement  and,  i f  so,  

whet her  Schei f e commi t t ed t r espass on Gr ygi el ' s  pr oper t y by t hat  

act .   We concl ude t hat  Schei f e cont r avened t he expr ess t er ms of  

t he Cl ub' s easement  by ent er i ng Gr ygi el ' s  pr oper t y wi t hout  

consent  and i n doi ng so he unl awf ul l y t r espassed on Gr ygi el ' s 

l and.   Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  ent r y of  j udgment  

gr ant i ng Gr ygi el  a decl ar at i on of  t r espass and an awar d of  

nomi nal  damages.  

I .   BACKGROUND 

¶2 The r el evant  f act s ar e undi sput ed.   Gr ygi el  owns and 

r esi des on 32 acr es of  pr oper t y i n Washi ngt on Count y,  t he 

west er l y s i de of  whi ch has access t o and abut s Er i n Road,  a 

                                                 
3 Any count er cl ai ms Schei f e may have al l eged wer e not  

deci ded by t he c i r cui t  cour t  and,  t her ef or e,  ar e not  bef or e us.  
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publ i c r oadway. 4  The Cl ub owns 120 acr es of  l and east  of  

Gr ygi el ' s  pr oper t y,  a por t i on of  whi ch abut s Gr ygi el ' s  pr oper t y.   

No por t i on of  t he Cl ub' s pr oper t y abut s a publ i c r oadway.    

¶3 The Cl ub,  a non- st ock cor por at i on,  has 75 member s and 

per mi t s i t s member s t o use i t s  120 acr es f or  hunt i ng year  r ound.   

Addi t i onal l y,  each member  i s per mi t t ed t o br i ng f ami l y member s,  

i nvi t ees and i ndi v i dual s i nt er est ed i n j oi ni ng t he Cl ub ont o t he 

Cl ub' s pr oper t y.  

¶4 On Mar ch 22,  1973,  Gr ygi el ' s  pr edecessor s i n i nt er est ,  

Al t a and Davi d Fr ui t ,  gr ant ed t he Cl ub' s pr edecessor s i n 

i nt er est ,  Mel vi n and Ar l i ne Voi gt ,  an easement  appur t enant  t o 

t he Cl ub' s pr oper t y,  per mi t t i ng access t o t he Cl ub' s l and vi a a 

40- f oot  st r i p acr oss Gr ygi el ' s  l and.   The wr i t t en easement  

r ecor ded wi t h t he r egi st er  of  deeds pr ovi des i n r el evant  par t :  

Davi d J.  Fr ui t  and Al t a R.  Fr ui t ,  hi s wi f e,  her eby 
gr ant  t o Mel vi n Voi gt  and Ar l i ne Voi gt ,  hi s wi f e,  and 
t o t hei r  hei r s and assi gns,  an easement  f or  t he 
pur pose of  i ngr ess and egr ess as a means of  access t o 
t he NW- 1/ 4 of  SE- 1/ 4,  t he SW- 1/ 4 of  NE- 1/ 4,  and NE- 1/ 4 
of  SW- 1/ 4,  al l  i n Sect i on 31,  Townshi p 9 Nor t h,  Range 
10 East .  

Thi s easement  shal l  ext end f r om t he above 
descr i bed l and West  t o Er i n Road and shal l  be 40 f eet  
i n wi dt h.  

                                                 
4 To assi st  t he r eader ,  we have at t ached a di agr am of  t he 

pr oper t y at  i ssue i n t hi s case.   The di agr am i s at t ached as 
Exhi bi t  A.   Thi s  exhi bi t  i s  a r epr oduct i on of  an exhi bi t  Gr ygi el  
submi t t ed t o t he c i r cui t  cour t  i n suppor t  of  her  mot i on f or  
summar y j udgment .   The par cel  l abel ed " Monches 120 acr es"  i s 
what  we r ef er  t o as t he Cl ub' s pr oper t y.   We st r ess t hat  t hi s 
exhi bi t  i s  not  t o scal e;  r at her ,  i t  i s  a s i mpl i f i ed di agr am of  
t he l ot s and easement  at  i ssue.  
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I t  i s  undi sput ed t hat  t he l egal  descr i pt i on i n t he easement  

descr i bes t he Cl ub' s 120 acr es.   Gr ygi el  does not  di sput e t hat  

such easement  per mi t s t he Cl ub' s member s and i t s i nvi t ees t o 

cr oss t he easement  st r i p t o access t he Cl ub' s l and.  

¶5 On November  24,  2006,  Schei f e,  who i s a Cl ub member ,  

and seven ot her  non- Cl ub member s,  wer e deer  hunt i ng on a 100-

acr e par cel  of  l and owned by t he Unr ei n f ami l y ( Unr ei ns) .   Such 

100- acr e par cel  i s  l ocat ed appr oxi mat el y one- quar t er  mi l e sout h 

of  t he Cl ub' s l and.   I mmedi at el y t o t he nor t h of  t he 100- acr e 

par cel  i s  anot her  40- acr e par cel  al so owned by t he Unr ei ns.   

Por t i ons of  t he 40- acr e par cel  bor der s t he Cl ub' s l and t o t he 

nor t h,  Gr ygi el ' s  l and t o t he west  and t he Unr ei ns'  100- acr e 

par cel  t o t he sout h.   Schei f e r ent s a home on t he Unr ei ns'  l and 

and hi s l ease gi ves hi m hunt i ng pr i v i l eges on al l  of  t he 

Unr ei ns'  l and.    

¶6 Af t er  hunt i ng t he Unr ei ns'  100- acr e par cel ,  Schei f e 

and t he ot her  hunt er s accompanyi ng hi m deci ded t o hunt  on t he 

Unr ei ns'  40- acr e par cel .   The hunt er s dr ove f r om t he Unr ei ns'  

100- acr e par cel  acr oss t he Cl ub' s easement ,  accessed vi a Er i n 

Road,  t o t he Cl ub' s pr oper t y.   They par ked t hei r  vehi c l es on t he 

Cl ub' s pr oper t y and f r om t her e cr ossed t he Cl ub' s pr oper t y,  

whi ch r equi r ed t he hunt er s t o cr oss over  a f ence,  and ent er ed 

t he Unr ei ns'  adj acent  40- acr e par cel .   I t  i s  undi sput ed t hat  t he 

hunt er s di d not  hunt  on t he Cl ub' s pr oper t y t hat  day.   I t  i s  

f ur t her  undi sput ed t hat  t he hunt er s coul d have accessed t he 

Unr ei ns'  40- acr e par cel  di r ect l y  f r om t he 100- acr e par cel ,  but  

i nst ead chose t o access t he 40- acr e par cel  f r om t he nor t h v i a 
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t he Cl ub' s pr oper t y. 5  Schei f e sai d t hat  he and hi s i nvi t ees 

cr ossed t he Cl ub' s easement  " f or  t he expr ess pur poses of  hunt i ng 

t he [ Unr ei ns' ]  40 acr es t o t he sout h. "  

¶7 Af t er  t he gr oup was done hunt i ng,  t hey r et ur ned t o t he 

Unr ei ns'  100- acr e par cel .   Fr om t her e t wo member s of  t he hunt i ng 

par t y dr ove Schei f e back t owar d t he Cl ub' s easement ,  wi t h t he 

i nt ent i on of  r et r i evi ng Schei f e' s vehi c l e f r om t he Cl ub' s 

pr oper t y.   As t hey appr oached t he easement  f r om Er i n Road,  t hey 

saw t hat  Gr ygi el  had bl ocked access t o t he easement .   Gr ygi el  

t hen cal l ed t he sher i f f ' s  depar t ment  and a deput y ar r i ved 

shor t l y t her eaf t er .    

¶8 On Mar ch 9,  2007,  Gr ygi el  f i l ed sui t  agai nst  t he Cl ub 

and Schei f e al l egi ng common l aw t r espass and br each of  t he t er ms 

and covenant s set  f or t h i n t he wr i t t en easement . 6  Speci f i cal l y,  
                                                 

5 Appar ent l y,  t hi s was a st r at egi c deci s i on made f or  
pur poses of  dr i v i ng deer  i n a par t i cul ar  di r ect i on.  

6 I n i t s compl ai nt ,  Gr ygi el  al so al l eged a v i ol at i on of  a 
f i nal  j udgment  ent er ed i n a 1990 act i on decl ar i ng t he Cl ub' s 
r i ght s under  t he easement .   The Cl ub commenced t he 1990 act i on 
seeki ng a decl ar at i on of  r i ght s under  t he wr i t t en easement .   The 
Cl ub f i l ed t he sui t  i n r esponse t o compl ai nt s by Gr ygi el  
r egar di ng use of  t he easement  by t he Cl ub' s nei ghbor i ng f ar mer s 
t o t r anspor t  f ar m vehi c l es t o t hei r  pr oper t y.   The f i nal  
j udgment  ( 1991 j udgment )  decl ar ed t he par t i es have t he f ol l owi ng 
r i ght s under  t he easement :  

a.  The Def endant s[ ,  t he Cl ub, ]  ar e owner s of  
l and whi ch i s subj ect  t o an easement  i n f avor  of  t he 
pr edecessor s i n t i t l e of  t he Pl ai nt i f f [ ,  Gr ygi el ] .  

b.  The easement  was gr ant ed by Def endant s '  
pr edecessor  i n t i t l e and i s a r ecor ded document  dat ed 
Mar ch 22,  1973.   I t  i s  r ecor ded as Document  341509 of  
Vol ume 539 of  Recor ds at  Page 507 i n t he Washi ngt on 
Count y Regi st er  of  Deeds Of f i ce.  
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c.  Under  t he wr i t t en document ,  [ t he Cl ub]  has a 

r i ght  f or  i ngr ess and egr ess t o [ t he Cl ub' s]  l and over  
[ Gr ygi el ' s ]  l and wi t hi n t he 40- f oot  ar ea descr i bed i n 
t he easement ,  but  has no ot her  r i ght  or  i nt er est  i n 
[ Gr ygi el ' s ]  l ands.  

d.  The wr i t t en i nst r ument  does not  gr ant  [ t he 
Cl ub]  t he r i ght  t o par k on t he easement .   Ther ef or e,  
[ t he Cl ub]  may not  par k or  al l ow par ki ng of  vehi c l es 
on ( or  wi t hi n t he ar ea of )  t he easement .  

e.  The easement  may be used f or  i ngr ess and 
egr ess t o [ t he Cl ub' s]  pr oper t y  by member s of  [ t he 
Cl ub] ,  i t s  i nvi t ees,  ser vi ces vehi c l es and emer gency 
vehi c l es.  

f .  [ The Cl ub]  may not  ext end t he use of  i t s  
easement  r i ght s acr oss [ Gr ygi el ' s ]  l ands t o any 
par t i es ot her  t han as st at ed i n t he pr ecedi ng 
subsect i on ( e) .   Wi t hout  l i mi t at i on,  [ t he Cl ub]  may 
not  gr ant  t he use of  t he easement  t o st i l l  ot her  t hi r d 
per sons ( e. g.  f ar mer s)  as a means of  gai ni ng access t o 
ot her  pr oper t i es beyond [ t he Cl ub' s]  l and.  

g.  [ The Cl ub' s]  vehi c l es may t ur n ar ound wi t hi n 
t he easement  pr ovi ded t he vehi c l es do not  go out si de 
t he 40- f oot  easement .  

[ h] .  [ The Cl ub]  may i mpr ove t he cur r ent  r oadway 
wi t hi n t he ar ea descr i bed i n t he easement  but  any 
i mpr ovement s shal l  onl y be f or  pur poses of  i ngr ess and 
egr ess.   

I n t he i nst ant  act i on,  on Oct ober  1,  2007,  Gr ygi el  f i l ed a 
mot i on f or  par t i al  summar y j udgment  ar gui ng t hat  Schei f e' s use 
of  t he easement  t o cr oss ont o t he Unr ei ns'  pr oper t y v i ol at ed t he 
1991 j udgment .   Speci f i cal l y,  she ar gued t hat  pur suant  t o t he 
1991 j udgment  " nei t her  t he Cl ub nor  any of  i t s  member s have t he 
r i ght  t o gr ant  t he use of  t he easement  over  t o [ Gr ygi el ' s ]  
pr oper t y t o t hi r d per sons as a means of  gai ni ng access t o ot her  
pr oper t i es beyond t he Cl ub' s l and l i s t ed i n t he easement . "   
Mor eover ,  Gr ygi el  ar gued t hat  " nei t her  t he Cl ub nor  any of  i t s  
member s have t he r i ght  t hemsel ves"  t o use t he easement  i n such a 
manner .  
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wi t h r espect  t o t he t r espass cl ai m,  Gr ygi el  al l eged t hat  Cl ub 

member  Schei f e' s use of  t he easement  t o ent er  t he Unr ei ns'  l and 

vi a t he Cl ub' s pr oper t y was " out si de of  t he l i mi t ed per mi ssi on 

set  f or t h i n t he Easement ,  and t hus,  s i nce t hei r  conduct  on 

[ Gr ygi el ' s ]  Pr oper t y was wi t hout  per mi ssi on,  such conduct  

const i t ut ed a t r espass of  [ Gr ygi el ' s ]  Pr oper t y. "   I n hi s answer ,  

Schei f e admi t t ed he " di d not  ask f or ,  nor  di d he r ecei ve,  any 

per mi ssi on f r om [ Gr ygi el ]  .  .  .  t o come on [ Gr ygi el ' s ]  

Pr oper t y. "   Gr ygi el  st i pul at ed t o l i mi t  her  damages t o an awar d 

of  nomi nal  damages,  upon a decl ar at i on of  t r espass. 7 

                                                                                                                                                             
On Febr uar y 5,  2008,  t he c i r cui t  cour t  deni ed t he mot i on 

concl udi ng t hat  " t he l anguage of  t he j udgment  does not  r est r i ct  
t he [ Cl ub]  or  i t s i nvi t ees f r om usi ng t he easement  t o gai n 
access t o ot her  pr oper t i es,  onl y t hat  i t  r est r i ct s t hi r d per sons 
f r om doi ng so. "   Mor eover ,  dur i ng a hear i ng on Gr ygi el ' s  second 
summar y j udgment  mot i on,  t he c i r cui t  cour t  di smi ssed t he cl ai m 
f or  enf or cement  of  t he 1991 j udgment .    

I t  appear s as t hough an ar gument  coul d be made t hat  
Schei f e' s act i ons v i ol at ed t he 1991 j udgment .   The j udgment  
speci f i cal l y st at ed t hat  t he " easement  may be used f or  i ngr ess 
and egr ess t o [ t he Cl ub' s]  pr oper t y, "  t hat  t he Cl ub " may not  
ext end t he use of  i t s  easement  r i ght s, "  i ncl udi ng gr ant i ng use 
of  t he easement  " as a means of  gai ni ng access t o ot her  
pr oper t i es beyond [ t he Cl ub' s]  l and. "   Schei f e,  who i s a Cl ub 
member ,  used t he easement  al ong wi t h t hi r d par t i es t o gai n 
access t o t he Unr ei ns'  40 acr es——pr oper t y beyond t he Cl ub' s 
l and.  

However ,  we decl i ne t o deci de whet her  Schei f e' s act s 
v i ol at ed t he 1991 j udgment  because Gr ygi el  di d not  r ai se t he 
i ssue f or  our  r evi ew.   Accor di ngl y,  we deci de t hi s case based 
onl y on Gr ygi el ' s  al t er nat i ve c l ai ms of  br each of  t he expr ess 
wr i t t en easement  and common l aw t r espass.  

7 The st i pul at i on pr ovi des i n r el evant  par t :  

[ I ] n t he event  t he Cour t  det er mi nes t hat  summar y 
j udgment  can be gr ant ed on t he i ssue t he pl ai nt i f f s 
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¶9 Gr ygi el  moved f or  summar y j udgment .   I n a wr i t t en 

deci s i on,  t he c i r cui t  cour t  deni ed Gr ygi el ' s  mot i on,  concl udi ng 

t hat  " t he def endant ,  Mr .  Schei f e,  pr oper l y used t he easement  

gr ant ed t o t he [ Cl ub]  as a means of  gai ni ng access t o t he 

domi nant  est at e.   The f act  t hat  he subsequent l y ent er ed t he 

adj oi ni ng pr oper t y,  wi t h per mi ssi on,  does not  i mper mi ssi bl y 

ext end t he use of  t he easement . "   As a r esul t ,  t he c i r cui t  cour t  

concl uded t hat  Gr ygi el ' s  " c l ai m f or  t r espass and br each of  

easement  cannot  be pr oven and must  be di smi ssed. "  

¶10 The cour t  of  appeal s af f i r med,  r el y i ng on i t s 

i nt er pr et at i on of  Mi l l en v.  Thomas,  whi ch hel d t hat  " an easement  

f or  a speci f i ed pur pose may not  be enl ar ged such t hat  an added 

bur den i s pl aced upon t he ser v i ent  est at e, "  201 Wi s.  2d 675,  

685,  550 N. W. 2d 134 ( Ct .  App.  1996) .   The cour t  of  appeal s 

f ocused i t s anal ysi s on whet her  Schei f e' s use of  t he easement  

cr eat ed an addi t i onal  bur den on t he ser vi ent  est at e,  Gr ygi el ' s  

pr oper t y.   Gr ygi el  v.  Monches Fi sh & Game Cl ub,  I nc. ,  2009 WI  

App 102,  ¶14,  320 Wi s.  2d 550,  770 N. W. 2d 749.   The cour t  of  

appeal s concl uded:  

[ T] he undi sput ed f act s i ndi cat e t hat  when Cl ub member  
Schei f e and hi s i nvi t ees t r avel ed t he access 

                                                                                                                                                             
have put  bef or e t he Cour t ,  and t he Pl ai nt i f f s '  mot i on 
i s gr ant ed ( whi ch i ncl udes a di smi ssal  of  t he one 
count er cl ai m as moot ) ,  t hen by t hi s i nst r ument  t he 
pl ai nt i f f s her eby st i pul at e t o wi t hdr aw t hei r  r equest  
f or  act ual  and puni t i ve damages i n t hi s case——and t he 
need f or  any t r i al  t her eon——i n exchange f or  t he ent r y 
of  an awar d of  nomi nal  damages on t he decl ar at i on of  a 
t r espass t oget her  wi t h nor mal  st at ut or y cost s i n t he 
pl ai nt i f f s '  f avor .  
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r oad[ ,  t he easement , ]  t o t he Cl ub' s pr oper t y,  t he 
bur den on t he ser vi ent  est at e was no gr eat er  t han i t  
woul d have been had t he hunt er s r emai ned on t he Cl ub 
pr oper t y.  .  .  .   Consequent l y,  Gr ygi el ' s  c l ai ms f or  
mi suse of  t he easement  wer e pr oper l y di smi ssed.  

I d. ,  ¶15.  

¶11 We gr ant ed r evi ew and now r ever se.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶12 " We r evi ew a gr ant  of  summar y j udgment  i ndependent l y,  

appl y i ng t he same met hodol ogy as t he c i r cui t  cour t . "   Ci t y of  

Janesvi l l e v.  CC Mi dwest ,  I nc. ,  2007 WI  93,  ¶13,  302 Wi s.  2d 

599,  734 N. W. 2d 428 ( c i t i ng AKG Real  Est at e,  LLC v.  Kost er man,  

2006 WI  106,  ¶14,  296 Wi s.  2d 1,  717 N. W. 2d 835) .   I n or der  t o 

det er mi ne whet her  summar y j udgment  i s appr opr i at e i n t hi s case,  

we must  i nt er pr et  t he document  cr eat i ng t he 1973 easement .   See 

AKG Real  Est at e,  296 Wi s.  2d 1,  ¶14.   I nt er pr et i ng t he l anguage 

of  a deed gr ant i ng an easement  i s a quest i on of  l aw we r evi ew 

i ndependent l y,  but  benef i t i ng f r om t he anal yses of  bot h t he 

c i r cui t  cour t  and t he cour t  of  appeal s.   See i d.  

B.   Gener al  Pr i nci pl es of  Easement  Law 

¶13 " An easement  i s a l i ber t y,  a pr i v i l ege,  or  an 

advant age i n l ands wi t hout  pr of i t  and di st i nct  f r om an 

owner shi p. "   Uni on Fal l s Power  Co.  v.  Mar i net t e Cnt y. ,  238 

Wi s.  134,  138,  298 N. W.  598 ( 1941) .   Easement s may be cl assi f i ed 

as ei t her  appur t enant  or  i n gr oss.   Goj mer ac v.  Mahn,  2002 WI  

App 22,  ¶18,  250 Wi s.  2d 1,  640 N. W. 2d 178;  see al so Uni on 

Fal l s,  238 Wi s.  at  138 ( " Easement s ar e of  t wo cl asses,  easement s 

appur t enant  and easement s i n gr oss. " ) .   I n t hi s case,  our  f ocus 
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i s on easement s appur t enant  as i t  i s  undi sput ed t hat  t he 1973 

deed gr ant ed an easement  appur t enant .   Accor di ngl y,  an expanded 

r evi ew of  t he char act er i st i cs of  easement s appur t enant  wi l l  be 

hel pf ul .  

¶14 " ' Appur t enant '  means t hat  t he r i ght s or  obl i gat i ons of  

a ser vi t ude ar e t i ed t o owner shi p or  occupancy of  a par t i cul ar  

uni t  or  par cel  of  l and. "   Goj mer ac,  250 Wi s.  2d 1,  ¶18 ( c i t i ng 

Rest at ement  ( Thi r d)  of  Pr op. :   Ser vi t udes § 1. 5,  at  30 ( 2000) ) .   

" An appur t enant  easement  cr eat es t wo di st i nct  pr oper t y 

i nt er est s:   t he domi nant  est at e .  .  .  and t he ser vi ent  est at e. "   

I d. ,  ¶19.   The domi nant  est at e i s t he est at e t hat  " enj oys t he 

pr i v i l eges gr ant ed by an easement , "  and t he ser vi ent  est at e i s 

t hat  est at e upon whi ch t he pr i v i l eges ar e exer ci sed.   I d.  

( c i t i ng At ki nson v.  Ment zel ,  211 Wi s.  2d 628,  637,  566 N. W. 2d 

158 ( Ct .  App.  1997) ;  Rei se v.  Enos,  76 Wi s.  634,  638,  45 N. W.  

414 ( 1890)  ( " [ L] ot  3,  t o whi ch t he easement  i s appur t enant ,  i s  

t he domi nant  est at e,  and l ot  4,  over  whi ch t he easement  i s 

enj oyed,  i s a ser vi ent  est at e. " ) ) .   " The domi nant  owner  does not  

obt ai n an est at e i n t he ser vi ent  pr oper t y,  but  onl y a r i ght  t o 

use t he l and consi st ent  wi t h t he gener al  pr oper t y r i ght s of  t he 

ser vi ent  owner . "   I d.    

¶15 " I t  i s  t he essence of  an appur t enant  easement  t hat  i t  

exi st s f or  t he benef i t  of  t he domi nant  est at e al one. "   I d. ,  ¶22 

( c i t i ng Vl i et  v.  Sher wood,  35 Wi s.  229,  235 ( 1874) ) .   I t  i s 

wel l - set t l ed t hat  an easement  appur t enant  " can be used onl y i n 

connect i on wi t h t he domi nant  est at e t o whi ch i t  i s  appur t enant . "   

I d.  ( c i t i ng S. S.  Kr esge Co.  of  Mi ch.  v.  Wi nkel man Real t y Co. ,  
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260 Wi s.  372,  376,  50 N. W. 2d 920 ( 1952) ;  Rest at ement  ( Thi r d)  of  

Pr op. :   Ser vi t udes § 4. 11,  at  619 ( 2000) ) . 8  Si cchi o v.  Al vey,  10 

Wi s.  2d 528,  103 N. W. 2d 544 ( 1960) ,  r ei t er at ed t hi s pr i nci pl e.   

Si cchi o expl ai ned t hat  " a r i ght  of  way appur t enant  t o a 

par t i cul ar  l ot  cannot  be used as a mode of  access t o anot her  l ot  

t o whi ch i t  i s  not  appur t enant ,  even t hough t her e i s no 

r esul t i ng addi t i onal  bur den. "   I d.  at  537.  

¶16 I t  i s  al so wel l - set t l ed t hat  " t he domi nant  est at e 

cannot  be enl ar ged. "   Goj mer ac,  250 Wi s.  2d 1,  ¶23.   Rei se f i r st  

st at ed t hi s pr i nci pl e as f ol l ows:   " [ I ] f  a per son has a r i ght  of  

way over  t he l and of  anot her  t o a par t i cul ar  c l ose,  he cannot  

enl ar ge i t  or  ext end i t  t o ot her  c l oses. "   Rei se,  76 Wi s.  at  

639.    

¶17 I n Rei se,  Cook or i gi nal l y owned l ot s 3 and 4.   I d.  at  

636.   Cook sol d l ot  3 t o Rei se and al so gr ant ed Rei se an expr ess 

easement  over  l ot  4 t o t he west  so t hat  Rei se coul d have i ngr ess 

and egr ess t o Cl i nt on St r eet .   I d.   Lat er ,  Rei se acqui r ed l ot  2 

t o t he east  and t hen sol d t he domi nant  est at e,  l ot  3,  but  

r eser ved t he r i ght  t o use t he easement  acr oss l ot  4.   I d.   Rei se 

ar gued t hat  t he t er ms of  t he expr ess easement  gr ant ed hi m t he 

r i ght  t o use t he easement  t o access l ot  2.   I n i t s di scussi on,  

t he cour t  not ed:   " [ T] he si mpl e quest i on pr esent ed i s,  Can t hat  

r i ght  be mai nt ai ned upon t he l anguage of  t he deeds?"   I d.  at  

                                                 
8 Rest at ement  ( Thi r d)  of  Pr oper t y:   Ser vi t udes § 4. 11 ( 2000)  

st at es:   " Unl ess t he t er ms of  t he ser vi t ude det er mi ned under  
§ 4. 1 pr ovi de ot her wi se,  an appur t enant  easement  or  pr of i t  may 
not  be used f or  t he benef i t  of  pr oper t y ot her  t han t he domi nant  
est at e. "  
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637.   The cour t  concl uded t hat  such r i ght  coul d not  be 

mai nt ai ned on t he l anguage of  t he deeds because Rei se' s use of  

t he easement  t o access l ot  2,  a non- domi nant  par cel ,  was 

i mpr oper  as i t  " enl ar ge[ d]  and ext end[ ed]  t he r i ght  over  t he 

ser vi ent  est at e t o anot her  l ot . "   I d.  at  639.  

¶18 The above- st at ed pr i nci pl e appl i es t o t he ext ent  t hat  

i t  does not  conf l i c t  wi t h t he expr ess t er ms of  t he easement .   

See Rest at ement  ( Thi r d)  of  Pr op. :   Ser vi t udes § 4. 11 ( expl ai ni ng 

t hat  an appur t enant  easement  may not  be used f or  t he benef i t  of  

pr oper t y ot her  t han t he domi nant  est at e " [ u] nl ess t he t er ms of  

t he ser vi t ude .  .  .  pr ovi de ot her wi se" ) .  

¶19 A wr i t t en easement  hol der  has t he r i ght  t o use t he 

easement  i n accor dance wi t h t he expr ess t er ms of  t he easement  

gr ant .   Hunt er  v.  McDonal d,  78 Wi s.  2d 338,  343,  254 N. W. 2d 282 

( 1977) .   Det er mi ni ng whet her  an easement  hol der ' s use of  an 

easement  cont r avenes t he expr ess t er ms of  t he easement  gr ant  

r equi r es us t o const r ue t he document  t hat  gr ant s t he easement ,  

of t en,  a deed.   I d.  at  342- 43;  Rei se,  76 Wi s.  at  637.  

¶20 The " f i r st  st ep i n const r uct i on of  a deed i s t o 

exami ne what  i s wr i t t en wi t hi n t he f our  cor ner s of  t he deed,  f or  

t hi s i s t he pr i mar y sour ce of  t he i nt ent  of  t he par t i es. "   

Ri kker s v.  Ryan,  76 Wi s.  2d 185,  188,  251 N. W. 2d 25 ( 1977) .   I f  

t he l anguage wi t hi n t he f our  cor ner s of  t he deed i s unambi guous,  

t he cour t  wi l l  not  l ook f ur t her .   I d.   However ,  i f  t he l anguage 

gr ant i ng t he easement  i s ambi guous,  meani ng t he deed i s 

suscept i bl e t o mor e t han one r easonabl e i nt er pr et at i on i n r egar d 

t o t he gr ant  of  easement ,  t he cour t  may r esor t  t o ext r i nsi c 
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evi dence i n an ef f or t  t o det er mi ne t he i nt ent  of  t he par t i es.   

Gi l ber t  v.  Gei ger ,  2008 WI  App 29,  ¶10,  307 Wi s.  2d 463,  747 

N. W. 2d 188.  

¶21 I n addi t i on t o t he above- st at ed pr i nci pl es of  l aw,  t he 

Cl ub and Schei f e cont end t hat  t o det er mi ne whet her  cer t ai n 

conduct  v i ol at es t he expr ess t er ms of  an easement ,  under  Mi l l en 

we ar e r equi r ed t o anal yze t he added bur den,  i f  any,  i mposed on 

t he ser vi ent  est at e.   The Cl ub and Schei f e mi sper cei ve t he 

i mpor t  of  Mi l l en.  

¶22 I n Mi l l en,  t he Mi l l ens pur chased a l akef r ont  l ot  f r om 

Kr umme,  and gr ant ed Kr umme a 12- f oot  wi de easement  " f or  i ngr ess 

and egr ess f r om Beaver  Lake Road t o Beaver  Lake, "  over  t he 

pr oper t y.   Mi l l en,  201 Wi s.  2d at  680.   The easement  gave Kr umme 

l ake access f r om Kr umme' s r emai ni ng of f - l ake par cel .   I d.   

" Thus,  t he Mi l l ens'  l akef r ont  l ot  became t he ser vi ent  est at e and 

Kr umme' s of f - l ake l ot  became t he domi nant  est at e under  t he l aw 

of  easement s. "   I d.   Kr umme event ual l y " conveyed her  r emai ni ng 

of f - l ake domi nant  est at e t o Thomas t oget her  wi t h t he easement . "   

I d.  at  681.   Thomas owned t wo addi t i onal  of f - l ake l ot s t hat  

sur r ounded t he Kr umme of f - l ake l ot  on t he nor t h,  east  and west  

s i des.   I d.  at  680.   " Thomas execut ed a qui t - c l ai m deed t o 

her sel f  by whi ch she mer ged t he l egal  descr i pt i on of  t he of f -

l ake domi nant  est at e par cel  whi ch she had pur chased f r om Kr umme 

wi t h t he sur r oundi ng of f - l ake"  par cel s she pr evi ousl y owned.   

I d.  at  681.    

¶23 The Mi l l ens'  f i l ed a decl ar at or y act i on seeki ng t o 

ext i ngui sh t he easement ,  al l egi ng t hat  " Thomas' s subsequent  
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mer ger  of  t he domi nant  est at e wi t h t he sur r oundi ng l and"  she 

pr evi ousl y owned pl aced an addi t i onal  bur den on t he ser vi ent  

est at e t hat  r equi r ed t er mi nat i on of  t he easement .   See i d.  at  

683.   As t he cour t  of  appeal s r easoned t hr ough t he l egal  

quest i ons pr esent ed,  t he cour t  expl ai ned t hat  " an easement  f or  a 

speci f i ed pur pose may not  be enl ar ged such t hat  an added bur den 

i s pl aced upon t he ser vi ent  est at e. "   I d.  at  685 ( c i t i ng S. S.  

Kr esge Co. ,  260 Wi s.  at  376–77) .   The cour t  t hen expl ai ned t hat  

t he " mer e f act  t hat  t he owner  of  t he domi nant  est at e now owns 

ot her  abut t i ng l ands"  i s i nsuf f i c i ent  t o demonst r at e an added 

bur den on t he ser vi ent  est at e suf f i c i ent  t o r esul t  i n t he 

t er mi nat i on of  t he easement .   I d.   The cour t  concl uded t hat  t he 

Mi l l ens f ai l ed t o demonst r at e t hat  an addi t i onal  bur den was 

pl aced on t he ser vi ent  est at e such t hat  " cont i nued use of  t he 

easement  i s pr ecl uded as a mat t er  of  l aw. "   I d.  at  685,  683.  

¶24 Mi l l en est abl i shed t hat  ext i ngui shi ng an easement  i s 

appr opr i at e when t he addi t i onal  bur den i mposed on t he ser vi ent  

est at e i s so v i ol at i ve of  t he t er ms of  t he expr ess easement  t hat  

" cont i nued use of  t he easement  i s pr ecl uded as a mat t er  of  l aw. "   

I d.  at  683.   St at ed ot her wi se,  Mi l l en i s a r emedi es case.   

Mi l l en asked t he cour t  t o ext i ngui sh t he easement  so t hat  no use 

coul d be made of  i t  what soever .   Mi l l en di d not  deci de t hat  an 

easement  must  be subj ect  t o an undue addi t i onal  bur den bef or e a 

cour t  can concl ude t hat  t he t er ms of  an expr ess easement  have 

been cont r avened.     

¶25 Cor r ect l y under st ood,  Mi l l en' s use of  a bur den 

anal ysi s appl i es t o t hose occasi ons when a ser vi ent  est at e owner  
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seeks t he r emedy of  ext i ngui shment  of  an expr ess easement .   

Mi l l en' s bur den anal ysi s does not  appl y when t he ser vi ent  est at e 

owner  s i mpl y seeks a decl ar at i on t hat  t he t er ms of  an expr ess 

easement  have been cont r avened.   See i d. ;  accor d Goj mer ac,  250 

Wi s.  2d 1,  ¶¶22–24,  47 ( concl udi ng t hat  t wo par cel s of  l and had 

t he r i ght  t o use t he easement  under  t he expr ess t er ms of  t he 

easement  gr ant  " unt i l  such t i me as t he Goj mer acs pr ove t hat  t he 

easement  shoul d be ext i ngui shed f or  a par t i cul ar ,  r ecogni zed 

r eason,  such as t hat  t he use has i ncr eased t he bur den on t he 

ser vi ent  est at e" ) .    

¶26 We f ur t her  not e t hat  S. S.  Kr esge Co. ,  c i t ed by Mi l l en 

f or  t he pr oposi t i on t hat  t he ser vi ent  est at e may not  be 

subj ect ed t o an added bur den,  s i mi l ar l y does not  l ead t o t he 

concl usi on t hat  we anal yze whet her  an added bur den i s i mposed on 

t he ser vi ent  est at e when t he gr avamen of  t he compl ai nt  i s  t hat  

t he t er ms of  an expr ess easement  have been cont r avened.   Thi s i s  

so because S. S.  Kr esge Co.  ar ose i n t he cont ext  of  an easement  

t hat  was obt ai ned by pr escr i pt i on.  

¶27 I n S. S.  Kr esge Co. ,  t he easement  was i n an al l eyway 

l eadi ng t o a bar ber shop l ocat ed on l ot  2.   S. S.  Kr esge Co. ,  260 

Wi s.  at  376.   The def endant s t hen began t o use l ot  2,  t he 

domi nant  est at e,  as a r et ai l  out l et  f or  appl i ances and as a 

st or age war ehouse f or  ot her  mer chandi se t hat  was t o be sol d 

el sewher e,  whi ch ext ended beyond l ot  2.   I d.   The cour t  

concl uded t hat  t hi s cr eat ed " an added bur den upon t he ser vi ent  

est at e. "   I d.  at  377.   I n so concl udi ng,  t he cour t  expl ai ned 

t hat  " [ t ] he owner  of  t he ser vi ent  est at e i s not  r equi r ed t o wai t  
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unt i l  hi s pr oper t y has been unr easonabl y bur dened and t her eby 

per mi t  addi t i onal  r i ght s t o be gai ned by pr escr i pt i on but  he may 

pr oceed when any addi t i onal  bur den i s pl aced upon hi s pr oper t y. "   

I d.  ( emphasi s added) .  

¶28 I n t he cont ext  of  a pr escr i pt i ve easement ,  wher e t he 

r i ght s of  t he par t i es ar e not  expr essl y set  f or t h i n a wr i t t en 

document  but  r at her  ar e cr eat ed t hr ough use,  t he assessment  of  

whet her  an addi t i onal  bur den has been pl aced upon a pr escr i pt i ve 

easement  i s appr opr i at e due t o t he nat ur e of  a pr escr i pt i ve 

easement .   That  i s,  t he easement  i t sel f  ar i ses t hr ough use and 

an assessment  of  t he bur den t hat  use has pl aced on t he l and of  

t he ser vi ent  est at e over  a per i od of  t i me.   See Ludke v.  Egan,  

87 Wi s.  2d 221,  230–31,  274 N. W. 2d 641 ( 1979)  ( set t i ng f or t h t he 

el ement s of  an easement  by pr escr i pt i on) .   Because t he scope of  

a pr escr i pt i ve easement  i s const r ai ned by t he use t hat  gave r i se 

t o t he easement ' s cr eat i on,  whet her  a pr escr i pt i ve easement  

hol der  unr easonabl y pl aced an addi t i onal  bur den on t he ser vi ent  

est at e t hr ough use of  t he easement  i s r el evant  t o det er mi ni ng 

whet her  t he l awf ul  scope of  a pr escr i pt i ve easement  has been 

unl awf ul l y ext ended. 9  See S. S.  Kr esge Co. ,  260 Wi s.  at  376–77;  

                                                 
9 Our  concl usi on i s suppor t ed by ot her  pr escr i pt i ve easement  

cases di scussi ng whet her  t he ser vi ent  est at e has been subj ect ed 
t o an added bur den.   See,  e. g. ,  Knut h v.  Vogel s,  265 Wi s.  341,  
345,  61 N. W. 2d 301 ( 1953)  ( concl udi ng t hat  an easement  by 
pr escr i pt i on f or  a dr i veway was not  unl awf ul l y ext ended by 
pl aci ng an i ncr eased bur den on t he ser vi ent  est at e when t he 
easement  hol der  r epl aced t he or i gi nal  c i nder  dr i veway wi t h a 
concr et e dr i veway) .    
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Red St ar  Yeast  & Pr ods.  Co.  v.  Mer ch.  Cor p. ,  4 Wi s.  2d 327,  339,  

90 N. W. 2d 777 ( 1958) .  

¶29 However ,  i n t he cont ext  of  an expr ess easement ,  t he 

f oundat i onal  pr i nci pl es t hat  under l i e t he cr eat i on of  t he 

easement  ar e much di f f er ent  f r om t hose pr i nci pl es t hat  per mi t  

t he cr eat i on of  an easement  by pr escr i pt i on.   Mor eover ,  

r equi r i ng a showi ng of  added bur den i n r egar d t o pr ovi ng t hat  

t he t er ms of  an expr ess easement  have been cont r avened 

encour ages " di f f i cul t  l i t i gat i on over  t he quest i on whet her  

i ncr eased use unr easonabl y i ncr eases t he bur den on t he ser vi ent  

est at e. "   Rest at ement  ( Thi r d)  of  Pr op. :   Ser vi t udes § 4. 11 cmt .  

b.   Gr ygi el  not es t hi s concer n and asser t s t hat  t he necessar y 

case- by- case det er mi nat i on of  whet her  cer t ai n conduct  i mposed an 

addi t i onal  bur den on t he ser vi ent  est at e i n t he cont ext  of  

expr ess easement s woul d el i mi nat e " [ t ] he sanct i t y of  t he owner ' s  

pr i vat e pr oper t y ,  t he wor kmanshi p of  t he wr i t t en easement ,  and 

t he cer t ai nt y of  pr i or  r i ght s. "    

¶30 We agr ee t hat  when f aced wi t h an expr ess easement ,  a 

cour t ' s  f ocus shoul d be on t he l anguage of  t he easement  gr ant ,  

                                                                                                                                                             
Si mi l ar l y,  assessi ng bur den on t he ser vi ent  est at e of  an 

easement  of  necessi t y i s pr oper .   Easement s of  necessi t y do not  
cont ai n expr ess t er ms;  r at her ,  an easement  of  necessi t y may be 
gr ant ed when an easement  " ' i s  r equi r ed f or  t he compl et e and 
benef i c i al  use of  t he l and. ' "   Ri char ds v.  Land St ar  Gr p. ,  I nc. ,  
224 Wi s.  2d 829,  839,  593 N. W. 2d 103 ( Ct .  App.  1999)  ( quot i ng 25 
Am.  Jur .  2d Easement s & Li censes § 92,  at  664 ( 1996) ) .   Ri char ds 
cor r ect l y not ed t hat  " t he i ssue her e i s not  whet her  a wr i t t en 
easement  gr ant  i ncl udes ut i l i t y  i nst al l at i on, "  but  i n t he 
absence of  expr ess t er ms,  t he i ssue i s whet her  t he ut i l i t y  
easement  was necessar y and " whet her  ut i l i t y  i nst al l at i on woul d 
over bur den t he ser vi ent  est at e. "   I d.  at  839,  842.    
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and not  on t he pr esence or  absence of  added bur den,  i n 

det er mi ni ng whet her  cer t ai n conduct  cont r avenes t he t er ms of  t he 

expr ess easement .   That  anal ysi s  honor s t he expect at i ons of  t he 

cont r act i ng par t i es and cr eat es pr edi ct abi l i t y  i n t he r espect i ve 

par t i es '  pr oper t y r i ght s.   Par t i es who negot i at e a deed gr ant i ng 

an expr ess easement  expect  cour t s t o enf or ce i t s t er ms,  whi ch we 

concl ude t he l aw r equi r es.   See Ri kker s,  76 Wi s.  2d at  188.  

C.   The 1973 Easement  

¶31 As an i ni t i al  mat t er ,  f or  t he r easons we set  out  

her ei n,  we r ej ect  t he Cl ub' s asser t i on t hat  i n or der  t o pr evai l  

Gr ygi el  must  demonst r at e t hat  Schei f e' s conduct  i mposed an added 

bur den on Gr ygi el ' s  pr oper t y.   Mi l l en' s bur den anal ysi s i s not  

appl i cabl e her e.   Fi r st ,  t he Cl ub has an expr ess wr i t t en 

easement  gr ant ed by deed,  not  an easement  by pr escr i pt i on,  over  

Gr ygi el ' s  pr oper t y.   Mor eover ,  Gr ygi el  does not  seek t o 

ext i ngui sh t he Cl ub' s expr ess easement  as a mat t er  of  l aw;  

r at her ,  Gr ygi el  seeks a decl ar at i on t hat  Schei f e' s conduct  

cont r avened t he expr ess t er ms of  t he easement  and t hat  by such 

conduct  Schei f e commi t t ed t r espass.   Because we ar e not  

conf r ont ed wi t h a pr escr i pt i ve easement  and have not  been cal l ed 

on t o det er mi ne whet her  t he Cl ub' s easement  must  be ext i ngui shed 

as a mat t er  of  l aw,  we concl ude t hat  any added bur den anal ysi s  

i s mi spl aced i n t hi s case.   See supr a ¶¶21–30.  

¶32 I nst ead,  we have been cal l ed on t o det er mi ne whet her  

Schei f e cont r avened t he Cl ub' s  expr ess easement  by usi ng t he 
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easement  t o access pr oper t y ot her  t han t he Cl ub' s pr oper t y. 10  

Case l aw di r ect s us t o r esol ve t hi s i ssue by exami ni ng t he 

l anguage of  t he expr ess easement .   See Hunt er ,  78 Wi s.  2d at  

342–43;  Rei se,  76 Wi s.  at  637.   As such,  our  consi der at i on 

f ocuses on " what  i s wr i t t en wi t hi n t he f our  cor ner s of  t he deed"  

cr eat i ng t he expr ess easement .   Ri kker s,  76 Wi s.  2d at  188.  

¶33 We concl ude t hat  t he easement  i s unambi guous and t hat  

Schei f e' s use of  t he easement  t o access t he Unr ei ns'  40 acr es 

cont r avened t he expr ess t er ms of  t he easement .   By usi ng t he 

easement  t o access t he Unr ei ns '  40 acr es,  Schei f e and hi s 

i nvi t ees used t he easement  f or  t he benef i t  of  pr oper t y ot her  

t han t he domi nant  est at e and ef f ect i vel y enl ar ged t he domi nant  

est at e t o i ncl ude t he Unr ei ns'  40 acr es cont r ar y  t o est abl i shed 

easement  l aw.  

¶34 The Cl ub has an easement  over  a 40- f oot  wi de st r i p of  

Gr ygi el ' s  l and " f or  t he pur pose of  i ngr ess and egr ess as a means 

of  access"  t o t he Cl ub' s pr oper t y.   By i t s expr ess t er ms,  t hi s  

easement  unambi guousl y l i mi t s t he Cl ub' s use of  t he easement  

such t hat  i t  may be used onl y t o access or  t o l eave t he Cl ub' s 

                                                 
10 Bot h par t i es al so ar gued about  somet hi ng r ef er r ed t o as a 

" home base"  except i on.   I t  i s  uncl ear  what  exact l y t he home base 
except i on i s.   Wi t hout  so def i ni ng i n i t s br i ef ,  Gr ygi el  ar gued 
t hat  " t hi s Cour t  shoul d r ej ect  t he Cl ub' s pr of f er ed ' home base 
except i on. ' "   However ,  t he Cl ub' s br i ef  st at ed t hat  " t he c l ai med 
' home base except i on'  .  .  .  i s  a cr eat i on of  Gr ygi el  t hat  
mi sst at es t he posi t i on of  t he Cl ub r el at i ve t o t hi s mat t er . "   
Because nei t her  par t y suppor t s t he adopt i on of  such except i on,  
we decl i ne t o addr ess t hi s ar gument .  
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pr oper t y.   As such,  use of  t he easement  t o access any ot her  

pr oper t y i s out si de t he gr ant  of  t hi s easement .  

¶35 Her e,  i t  i s  undi sput ed t hat  Schei f e al ong wi t h hi s 

i nvi t ees used t he easement  as a means of  access t o t he Unr ei ns'  

40 acr es,  not  t he Cl ub' s pr oper t y.   I ndeed,  t hi s poi nt  was 

conf i r med by Schei f e' s own t est i mony at  t he c i r cui t  cour t .   He 

aver r ed as f ol l ows:   " On November  26t h,  2006,  I  di d dr i ve mysel f  

and t wo ot her  peopl e over  t he easement  t o t he Monches Fi sh & 

Game Cl ub f or  t he expr ess pur poses of  hunt i ng t he [ Unr ei ns' ]  40 

acr es t o t he sout h.   I  have never  deni ed t hat . "   As such,  we 

concl ude t hat  Schei f e' s conduct  cont r avened t he expr ess t er ms of  

t he easement .  

¶36 As st at ed,  t he deed i n t hi s case gr ant ed an easement  

appur t enant  f or  a speci f i cal l y s t at ed pur pose——a means of  access 

t o t he Cl ub' s pr oper t y.   The Cl ub' s pr oper t y,  t he est at e t hat  

enj oys t he pr i v i l eges gr ant ed by t he easement ,  i s  t he domi nant  

est at e,  and Gr ygi el ' s  pr oper t y,  t he est at e t hat  per mi t s t he 

exer ci se of  t hose pr i v i l eges,  i s t he ser vi ent  est at e.   See 

Goj mer ac,  250 Wi s.  2d 1,  ¶19.   By usi ng t he easement  t o access 

t he Unr ei ns'  40 acr es,  Schei f e and hi s i nvi t ees used t he 

easement  t o benef i t  pr oper t y ot her  t han t he domi nant  est at e,  

cont r ar y t o wel l - set t l ed l aw t hat  an expr ess,  appur t enant  

easement  " exi st s f or  t he benef i t  of  t he domi nant  est at e al one. "   

I d. ,  ¶22.    

¶37 Per mi t t i ng t he Cl ub,  i t s member s and i nvi t ees t o use 

t he easement  as Schei f e di d her e woul d f l y  i n t he f ace of  our  

pr evi ous st at ement  i n Si cchi o,  wher e we expl ai ned t hat  " a r i ght  
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of  way appur t enant  t o a par t i cul ar  l ot  cannot  be used as a mode 

of  access t o anot her  l ot  t o whi ch i t  i s  not  appur t enant ,  even 

t hough t her e i s no r esul t i ng addi t i onal  bur den. "   Si cchi o,  10 

Wi s.  2d at  537.   Our  di scussi on i n Si cchi o expl i c i t l y  pr ohi bi t s 

use of  an expr ess access easement  t o access any pr oper t y ot her  

t han t he domi nant  est at e.   Si cchi o f ur t her  suppor t s our  

concl usi on above t hat  Gr ygi el  need not  demonst r at e t hat  t he use 

of  t he easement  r esul t ed i n an addi t i onal  bur den t o Gr ygi el ' s  

pr oper t y i n or der  t o pr evai l .  

¶38 Mor eover ,  wer e we t o per mi t  t he Cl ub,  i t s member s and 

i nvi t ees t o use t he easement  t o access pr oper t y ot her  t han t he 

Cl ub' s pr oper t y,  we woul d be per mi t t i ng t he easement  hol der  t o 

" enl ar ge and ext end t he r i ght  over  t he ser v i ent  est at e t o 

anot her  l ot . "   See Rei se,  76 Wi s.  at  639.   Enl ar gi ng t he 

domi nant  est at e t o i ncl ude t he Unr ei ns'  40 acr es woul d 

cont r adi ct  our  past  pr ecedent .   See Goj mer ac,  250 Wi s.  2d 1,  ¶23 

( " [ T] he domi nant  est at e cannot  be enl ar ged. " ) .  

¶39 Because we have concl uded t hat  Schei f e' s use of  t he 

easement  t o access pr oper t y ot her  t han t he Cl ub' s cont r avened 

t he expr ess t er ms of  t he Cl ub' s easement ,  we must  now det er mi ne 

whet her  Schei f e i s l i abl e t o Gr ygi el  f or  t r espass as a r esul t  of  

t hat  act .  

D.   Gener al  Pr i nci pl es of  Tr espass Law 

¶40 When an easement  hol der  cont r avenes t he t er ms of  an 

expr ess easement ,  such cont r avent i on may r esul t  i n a t r espass on 

t he ser vi ent  est at e owner ' s pr oper t y.   " ' One i s subj ect  t o 

l i abi l i t y  t o anot her  f or  t r espass,  i r r espect i ve of  whet her  he 
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t her eby causes har m t o any l egal l y pr ot ect ed i nt er est  of  t he 

ot her ,  i f  he i nt ent i onal l y [ ]  ent er s l and i n t he possessi on of  

t he ot her ,  or  causes a t hi ng or  a t hi r d per son t o do so 

.  .  .  . ' "   Pr ahl  v.  Br osaml e,  98 Wi s.  2d 130,  146,  295 N. W. 2d 

768 ( Ct .  App.  1980)  ( quot i ng Rest at ement  ( Second)  of  Tor t s 

§ 158,  at  277 ( 1965) ) ;  see al so Manor  Ent er s. ,  I nc.  v.  Vi v i d,  

I nc. ,  228 Wi s.  2d 382,  389–90,  596 N. W. 2d 828 ( Ct .  App.  1999)  

( appl y i ng Rest at ement  ( Second)  of  Tor t s § 158) .   The pl ai nt i f f  

has t he bur den t o est abl i sh " i nt ent i onal  ent r y and a r i ght  t o 

possessi on. "   Manor ,  228 Wi s.  2d at  391 ( c i t i ng Pr ahl ,  98 

Wi s.  2d at  146) .  

¶41 " [ C] onsent  t o ent r y ont o t he l and i s a def ense t o an 

act i on f or  t r espass .  .  .  . "   I d. ;  cf .  Hof f l ander  v.  St .  

Cat her i ne' s Hosp. ,  I nc. ,  2003 WI  77,  ¶105,  262 Wi s.  2d 539,  664 

N. W. 2d 545 ( " Under  Wi sconsi n l aw,  a t r espasser  i s ' a per son who 

ent er s or  r emai ns upon l and i n t he possessi on of  anot her  wi t hout  

a pr i v i l ege t o do so cr eat ed by t he possessor ' s consent  or  

ot her wi se. ' "  ( quot i ng Ant oni ewi cz v.  Reszczynski ,  70 Wi s.  2d 

836,  843,  236 N. W. 2d 1 ( 1975) ) .   Consent  may be gi ven expr essl y 

or  may be i mpl i ed f r om t he conduct  of  t he pl ai nt i f f ,  f r om t he 

r el at i onshi p of  t he par t i es or  f r om cust om.   Manor ,  228 Wi s.  2d 

at  391 ( c i t i ng Pr ahl ,  98 Wi s.  2d at  147) .   " [ I ] t  i s  t he bur den 

of  a def endant  asser t i ng consent  t o pl ead and pr ove i t . "   I d.  at  

392 ( c i t i ng W.  Page Keet on et  al . ,  Pr osser  and Keat on on Tor t s  

§ 18 n. 2,  at  112 ( 5t h ed.  1984) ;  75 Am.  Jur .  2d § 216,  at  164) .  

¶42 As st at ed,  t he hol der  of  an expr ess easement  has 

consent  t o use t he easement  i n accor dance wi t h t he t er ms of  t he 
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easement  gr ant .   Hunt er ,  78 Wi s.  2d at  343.   Beyond t hi s,  t he 

owner  of  t he ser vi ent  est at e has t he " r i ght  t o excl ude ot her s 

f r om hi s or  her  l and"  t o pr ot ect  " hi s or  her  l and f r om 

t r espass. "   Jacque v.  St eenber g Homes,  I nc. ,  209 Wi s.  2d 605,  

617–18,  563 N. W. 2d 154 ( 1997)  ( di scussi ng t he damages t hat  may 

be awar ded f or  i nt ent i onal  t r espass) .   I t  f ol l ows t hen t hat  when 

an easement  hol der ' s use of  an expr ess easement  cont r avenes i t s 

expr ess t er ms,  absent  consent  or  some ot her  c i r cumst ances 

per mi t t i ng l awf ul  ent r y on t he gr ant or ' s pr oper t y,  t he easement  

hol der  may be hel d l i abl e f or  t r espass.  

¶43 The l aw of  ot her  j ur i sdi ct i ons suppor t s t hi s 

concl usi on.   I n Davenpor t  v.  Lamson,  38 Mass.  72 ( 1838) ,  t he 

def endant  acqui r ed a r i ght  of  way over  pl ai nt i f f ' s  pr oper t y,  

whi ch was appur t enant  t o hi s t hr ee- acr e l ot .   The def endant  

subsequent l y acqui r ed a ni ne- acr e l ot ,  whi ch was " adj oi ni ng t o 

and beyond t he t hr ee acr e l ot . "   I d.  at  73.   The cour t  concl uded 

t hat  t he def endant ' s use of  t he easement  as a means of  goi ng t o 

and f r om hi s ni ne- acr e l ot  v i ol at ed t he t er ms of  t he easement .   

I d.  at  74.   As such,  " t he ent r y was unl awf ul  and const i t ut ed a 

t r espass. "   I d.  at  75;  see al so Tut hi l l  Ranch,  I nc.  v.  Uni t ed 

St at es,  381 F. 3d 1132,  1134 ( Fed.  Ci r .  2004)  ( " [ M] i suse of  an 

easement  may be a t r espass t o r eal  pr oper t y. " ) ;  Di ocese of  

Tr ent on v.  Toman,  70 A.  606,  609 ( N. J.  Ch.  1908)  ( c i t i ng wi t h 

suppor t  t he hol di ng i n Davenpor t ) ;  Sel v i a v.  Rei t meyer ,  295 

N. E. 2d 869,  874 ( I nd.  Ct .  App.  1973)  ( concl udi ng t hat  a r i ght -

of - way easement  used by t he easement  hol der  t o access " ot her  

pr emi ses t o whi ch t he easement  [ was]  not  appur t enant "  



No.  2008AP2028   

 

24 
 

" const i t ut e[ d]  a t r espass" ) ;  Rest at ement  ( Thi r d)  of  Pr op. :   

Ser vi t udes § 8. 3 cmt .  b,  at  496 ( 2000)  ( " [ U] naut hor i zed use of  

an easement  i s gener al l y a t r espass t o t he ser vi ent  est at e f or  

whi ch damages and i nj unct i ve r el i ef  ar e nor mal l y gr ant ed. " ) .  

¶44 We have det er mi ned t hat  " nomi nal  damages ar e al ways 

appr opr i at e f or  a t r espass. "   Jacobs v.  Maj or ,  139 Wi s.  2d 492,  

530,  407 N. W. 2d 832 ( 1987)  ( c i t i ng Mur phy v.  Ci t y of  Fond du 

Lac,  23 Wi s.  365,  366,  23 N. W.  365 ( 1868) ) ;  see al so Pr ahl ,  98 

Wi s.  2d at  152.   However ,  i f  pr oved,  compensat or y damages may 

al so be awar ded.   Jacobs,  139 Wi s.  2d at  530.  

¶45 We concl ude t hat  Schei f e i s l i abl e t o Gr ygi el  f or  

t r espass because he i nt ent i onal l y ent er ed Gr ygi el ' s  l and wi t hout  

consent .   Gr ygi el ,  as t he l andowner ,  has t he r i ght  t o possessi on 

of  her  l and.   Mor eover ,  i t  i s  undi sput ed t hat  Schei f e 

i nt ent i onal l y ent er ed Gr ygi el ' s  pr oper t y i n or der  t o r each t he 

Unr ei ns'  40 acr es.   I ndeed,  Schei f e concedes t hi s poi nt .   As 

such,  Gr ygi el  has met  her  bur den of  showi ng t hat  Schei f e 

i nt ent i onal l y ent er ed l and of  whi ch she had a r i ght  t o 

possessi on.   See Manor ,  228 Wi s.  2d at  391.  

¶46 Because Gr ygi el  has met  her  bur den,  Schei f e i s l i abl e 

f or  t r espass unl ess he can show he had consent  t o ent er  

Gr ygi el ' s  l and.   See i d.   We concl ude t hat  Schei f e f ai l ed t o 

meet  hi s bur den.   Schei f e had consent  t o use t he expr ess 

easement  i n accor dance wi t h t he t er ms of  t he easement  gr ant .   

See Hunt er ,  78 Wi s.  2d at  343.   Because,  as we concl uded above,  

Schei f e' s use of  t he easement  cont r avened i t s expr ess t er ms,  t he 

easement  di d not  pr ovi de Schei f e consent  t o ent er  Gr ygi el ' s  
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pr oper t y.   Schei f e has not  poi nt ed t o anyt hi ng i n t he r ecor d 

ot her  t han t he expr ess t er ms of  t he easement  i ndi cat i ng t hat  

ei t her  he or  hi s i nvi t ees had consent  t o ent er  Gr ygi el ' s  

pr oper t y t o access t he Unr ei ns'  40 acr es.   Mor eover ,  i n 

Schei f e' s answer  t o Gr ygi el ' s  compl ai nt ,  he admi t t ed t hat  he di d 

not  have consent  t o ent er  Gr ygi el ' s  pr oper t y.   Accor di ngl y,  

Schei f e i s l i abl e f or  t r espass.  

¶47 Because nomi nal  damages ar e appr opr i at e f or  t r espass,  

Jacobs,  139 Wi s.  2d at  530,  and because Gr ygi el  st i pul at ed t o 

l i mi t  her  damages t o " an awar d of  nomi nal  damages on t he 

decl ar at i on of  a t r espass, "  we concl ude t hat  Gr ygi el  i s  ent i t l ed 

t o an awar d of  nomi nal  damages.  

I I I .   CONCLUSI ON 

¶48 The i ssues i n t hi s case ar e whet her  Schei f e' s use of  

t he easement  t o achi eve access t o pr oper t y ot her  t han t he Cl ub' s 

pr oper t y cont r avened t he expr ess t er ms of  t he Cl ub' s easement  

and,  i f  so,  whet her  Schei f e commi t t ed t r espass on Gr ygi el ' s  

pr oper t y by t hat  act .   We concl ude t hat  Schei f e cont r avened t he 

expr ess t er ms of  t he Cl ub' s easement  by ent er i ng Gr ygi el ' s  

pr oper t y wi t hout  consent  and i n doi ng so,  he unl awf ul l y 

t r espassed on Gr ygi el ' s  l and.   Accor di ngl y,  we r ever se t he 

deci s i on of  t he cour t  of  appeal s  and r emand t o t he c i r cui t  cour t  

f or  ent r y of  j udgment  gr ant i ng Gr ygi el  a decl ar at i on of  t r espass 

and an awar d of  nomi nal  damages.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t  wi t h 

di r ect i ons.  
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¶49 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng i n par t ,  

di ssent i ng i n par t ) .   Whi l e def endant  Schei f e was r epr esent i ng 

hi msel f ,  t he c i r cui t  cour t  di smi ssed t he pl ai nt i f f s '  compl ai nt  

agai nst  Schei f e,  i ncl udi ng t he t r espass cause of  act i on.   The 

ci r cui t  cour t  di d not  di smi ss Schei f e' s count er cl ai m and 

expl i c i t l y  st at ed t hat  i t  was not  r esol v i ng Schei f e' s 

count er cl ai m agai nst  t he pl ai nt i f f s.   

¶50 On appeal ,  t he cour t  of  appeal s af f i r med t he or der  of  

t he c i r cui t  cour t .   Schei f e was t he wi nner .  

¶51 Her e,  t he maj or i t y i nt er pr et s t he easement  f avor abl y 

t o t he pl ai nt i f f s and t hen goes f ur t her .   I t  deci des t hat  t he 

pl ai nt i f f s have a good cause of  act i on and have made a compl et e 

case f or  t r espass.   Not  onl y t hat ,  i t  awar ds nomi nal  damages on 

t he t r espass cause of  act i on t o t he pl ai nt i f f s.   The t r espass 

compl ai nt  may not  be as s i mpl e as t he maj or i t y makes out .    

¶52 I n addi t i on t o consent ,  Schei f e al so asser t ed def enses 

i n t he pr esent  case of  l aches,  est oppel ,  and wai ver .   Schei f e 

has asser t ed f act s r el at i ng t o t hese def enses.    

¶53 Schei f e asser t ed t hat  dur i ng an ear l i er  per i od when 

pl ai nt i f f  Nahor n was a member  of  t he Cl ub,  t he Cl ub l eased t he 

40- acr e Unr ei n par cel ,  and t hat  i t  was t hen cust omar y f or  

member s t o access t he Unr ei n par cel  af t er  usi ng t he easement  t o 

r each t he Cl ub.   Schei f e quer i es:   " Si nce past  pr act i ce had cl ub 

member s r out i nel y usi ng t he easement  t o gai n access t o t he 

Unr ei n f or t y acr es,  how coul d t he def endant  be hel d l i abl e f or  

somet hi ng t hat  had been done f or  year s,  wi t h f ul l  knowl edge of  

t he pl ai nt i f f s?"      
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¶54 I n common- l aw t r espass,  ent r y ont o l and becomes 

pr i v i l eged i f  made wi t h t he consent  of  t he l and' s possessor .   

Consent  may be expr ess or  i mpl i ed and may be mani f est ed by 

act i on or  by i nact i on,  or  pr oved by ot her  exi st i ng evi dence. 1  

The pr esence of  consent  wi l l  negat i ve t he exi st ence of  t he t or t  

of  t r espass under  t he common- l aw pr i nci pl e t hat  no har m i s done 

t o a wi l l i ng par t y ( " vol ent i  non f i t  i nj ur i a" ) . 2  Li kewi se,  i f  

t he possessor  i nduces t he conduct  of  t he al l eged t r espasser ,  t he 

t r espasser  may have a def ense. 3  Ther ef or e,  i f  t he possessor ' s 

conduct  mani f est s a wi l l i ngness t hat  t he def endant  engage i n 

cer t ai n conduct  and t he def endant  act s accor di ngl y,  t hi s  

mani f est at i on dest r oys t he wr ongf ul ness of  t he conduct  as 

bet ween t he par t i es;  t he possessor  has no cl ai m f or  t r espass. 4   

¶55 Schei f e' s asser t i ons of  hi s def enses wer e not  

addr essed by t he c i r cui t  cour t  or  cour t  of  appeal s,  and t hey ar e 

not  addr essed by t hi s cour t .   I t  cer t ai nl y appear s t hat  t her e i s  

suppor t  i n t he l aw f or  Schei f e' s  asser t ed def enses t o t r espass,  

namel y l aches,  est oppel ,  wai ver ,  and i mpl i ed consent .   I f  

Schei f e can pr ove hi s def enses i n t he c i r cui t  cour t  he may wi n 

on t he t r espass cl ai m.  

¶56 Addi t i onal l y,  t he maj or i t y opi ni on r ef er ences a 

" st i pul at i on"  r egar di ng nomi nal  damages.   At  ¶¶8,  47,  t he 

                                                 
1 Rest at ement  ( Second)  of  Tor t s § 167 cmt .  a ( 1965) .  

2 W.  Page Keet on et  al . ,  Pr osser  and Keet on on Tor t s,  § 18,  
at  112 ( 5t h ed.  1984) .  

3 Rest at ement  ( Second)  of  Tor t s § 164 cmt .  b ( 1965) .  

4 Keet on,  supr a not e 2,  § 17 at  113.   
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maj or i t y st at es t hat  " Gr ygi el  st i pul at ed t o l i mi t  her  damages t o 

an awar d of  nomi nal  damages .  .  .  . "   The st i pul at i on f i l ed by 

t he pl ai nt i f f s st at es onl y t hat  t he pl ai nt i f f s uni l at er al l y 

" st i pul at e[ d] "  t hat  t hey woul d wi t hdr aw t hei r  r equest  f or  act ual  

and puni t i ve damages " i n exchange f or  t he ent r y  of  an awar d of  

nomi nal  damages on t he decl ar at i on of  a t r espass. "   See maj or i t y 

op. ,  ¶10 n. 7.   Nei t her  Schei f e nor  t he c l ub ent er ed t hi s 

st i pul at i on.   At  t he summar y j udgment  hear i ng,  Schei f e ar gued 

t hat  " I  owe no damages"  and r equest ed t hat  t he cour t ' s  r ul i ng 

t r eat  hi m separ at el y f r om any r ul i ng agai nst  t he Cl ub.    

¶57 I  concl ude t hat  on t he basi s of  t he r ecor d bef or e t he 

cour t ,  t he maj or i t y cannot  r el y on t he " st i pul at i on"  ( t o whi ch 

t he maj or i t y r ef er s)  as bi ndi ng on Schei f e r egar di ng nomi nal  

damages.    

¶58 I  woul d r emand t he i ssues of  t he t r espass,  damages,  

and t he count er cl ai m t o t he c i r cui t  cour t .   Thi s cour t  cannot  

gr ant  summar y j udgment  because t her e i s an unr esol ved di sput e of  

mat er i al  f act  r egar di ng t he def enses and t he count er cl ai m.  

¶59 I n my vi ew,  t he maj or i t y ' s r ul i ng r ai ses quest i ons of  

access t o j ust i ce.   The pl ai nt i f f  sued t he def endant s f or  

t r espass.   Schei f e was br ought  t o cour t  agai nst  hi s wi l l .   

Repr esent i ng hi msel f  i n t he l at t er  st ages of  t hi s l i t i gat i on,  he 

has of f er ed what  appear  t o be vi abl e def enses.   The maj or i t y 

nei t her  deal s wi t h t hose def enses i n t he deci s i on r ender ed t oday 

nor  gi ves Schei f e t he oppor t uni t y t o devel op t hem bef or e t he 

c i r cui t  cour t ,  whi ch has never  r ul ed on t hem.   Schei f e' s 

def enses ar e s i mpl y i gnor ed and di sappear .   Because t he cour t  
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now ent er s j udgment  agai nst  Schei f e on t r espass and does so 

wi t hout  addr essi ng and r esol v i ng t hese def enses,  he not  onl y  

l oses but  i s deni ed t he oppor t uni t y t o make hi s  case.   Schei f e 

has spent  hi s money,  t i me,  and ener gy t o appear  i n cour t  i n 

r esponse t o t he pl ai nt i f f s '  c l ai ms.   Sur el y he i s ent i t l ed t o 

hi s own day i n cour t  and t he oppor t uni t y f or  hi s posi t i on t o be 

f ai r l y hear d,  especi al l y when t he case i s bei ng r emanded and 

r equi r es di sposi t i on of  hi s count er cl ai m.   

¶60 For  t he r easons st at ed,  I  wr i t e separ at el y.  
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