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NOTI CE 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 r ever si ng t he 

ci r cui t  cour t ' s  j udgment  of  conv i ct i on and deni al  of  Donovan M.  

Bur r i s ' s ( Bur r i s)  mot i on seeki ng post convi ct i on r el i ef  and a new 

t r i al .    The under l y i ng i nci dent  began as an ar gument  bet ween 

Bur r i s and t he mot her  of  hi s  t wo young chi l dr en,  Khadi j ah 

Rashada ( Khadi j ah) ,  and escal at ed i nt o t he shoot i ng of  

                                                 
1 St at e v.  Bur r i s,  No.  2009AP956- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Jan.  26,  2010) .  
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Khadi j ah' s br ot her ,  Kamal  Rashada ( Kamal ) ,  whi ch l ef t  Kamal  

par al yzed.   Bur r i s was subsequent l y convi ct ed of  f i r st - degr ee 

r eckl ess i nj ur y  whi l e ar med cont r ar y t o Wi s.  St at .  § 

940. 23( 1) ( a)  and § 939. 63 ( 2007- 08) 2 and bei ng a f el on i n 

possessi on of  a f i r ear m cont r ar y t o Wi s.  St at .  § 941. 29( 2) ( a) .    

¶2 At  t r i al ,  t he cent r al  f ocus was whet her  Bur r i s  act ed 

wi t h ut t er  di sr egar d f or  human l i f e,  an el ement  of  Wi s.  St at .  

§ 940. 23( 1) ( a) .   The St at e pr esent ed t est i mony about  Bur r i s ' s  

act i ons bef or e and dur i ng t he shoot i ng f r om Kamal ,  Khadi j ah,  and 

t hei r  mot her  Cat hy Rashada ( Cat hy)  t hat  t ended t o show he act ed 

wi t h ut t er  di sr egar d f or  human l i f e.   Bur r i s t est i f i ed on hi s 

own behal f ,  asser t i ng t hat  t he shoot i ng was an acci dent ,  and 

al so at t empt ed t o i mpeach t he Rashadas'  t est i mony wi t h 

i nconsi st enci es bet ween t hei r  t est i mony and i n pr i or  st at ement s.    

¶3 Bot h s i des al so put  f or t h evi dence of  Bur r i s ' s  conduct  

af t er  t he shoot i ng t hat  was r el evant  t o t he ut t er  di sr egar d 

el ement .   Bur r i s,  Kamal ,  Khadi j ah,  and Cat hy al l  agr eed t hat  

i mmedi at el y af t er  t he shoot i ng,  Bur r i s expr essed r emor se and 

st at ed t hat  t he shoot i ng was uni nt ent i onal .   The St at e al so 

pr esent ed evi dence t hat ,  af t er  expr essi ng hi s r egr et  f or  

shoot i ng Kamal  f or  about  one mi nut e,  Bur r i s l ef t  t he apar t ment ,  

di d not  cont act  t he Rashada f ami l y t o i nqui r e about  Kamal ' s 

condi t i on,  and evaded pol i ce f or  appr oxi mat el y f i ve mont hs.    

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶4 Af t er  hear i ng t hi s evi dence and r ecei v i ng t he pat t er n 

j ur y i nst r uct i on f or  f i r st - degr ee r eckl ess i nj ur y,  Wi s JI ——

Cr i mi nal  1250,  i ncl udi ng t he ut t er  di sr egar d f or  human l i f e 

el ement ,  t he j ur y asked:  " Regar di ng t he el ement  of  ut t er  

di sr egar d,  al l  ot her  f act s and ci r cumst ances r el at i ng t o t he 

i nci dent ,  do we consi der  f act s  and ci r cumst ances af t er  t he 

shoot i ng?"   The ci r cui t  cour t ,  af t er  conf er r i ng wi t h counsel  and 

over  Bur r i s ' s obj ect i on,  gave t he j ur y a suppl ement al  

i nst r uct i on,  whi ch quot ed ver bat i m par t  of  t hi s  cour t ' s  deci s i on 

i n St at e v.  Jensen,  2000 WI  84,  236 Wi s.  2d 521,  613 N. W. 2d 170.  

¶5 Fol l owi ng hi s convi ct i on,  Bur r i s moved f or  

post convi ct i on r el i ef  on sever al  gr ounds,  i ncl udi ng a chal l enge 

t o t he suppl ement al  j ur y i nst r uct i on as unconst i t ut i onal l y 

mi sl eadi ng,  al l  of  whi ch t he ci r cui t  cour t  deni ed.   The cour t  of  

appeal s r ever sed and r emanded f or  a new t r i al  based on Bur r i s ' s 

chal l enge t o t he suppl ement al  j ur y i nst r uct i on and t hus di d not  

r each Bur r i s ' s ot her  c l ai ms.   The St at e pet i t i oned t hi s cour t  

f or  r evi ew,  whi ch we gr ant ed.           

¶6 The St at e r ai ses t he f ol l owi ng i ssues f or  r evi ew:  ( 1)  

whet her  a f act - f i nder ,  i n det er mi ni ng whet her  a def endant  act ed 

wi t h ut t er  di sr egar d f or  human l i f e,  shoul d gi ve hi s conduct  

af t er  a cr i me l ess wei ght  t han hi s conduct  bef or e and dur i ng t he 

i nci dent ,  and ( 2)  whet her  t her e i s a r easonabl e l i kel i hood t hat  

t he j ur y appl i ed t he c i r cui t  cour t ' s  suppl ement al  j ur y 

i nst r uct i on i n an unconst i t ut i onal  manner .    

¶7 We concl ude t hat ,  i n an ut t er  di sr egar d anal ysi s,  a 

def endant ' s conduct  i s not ,  as a mat t er  of  l aw,  assi gned mor e or  
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l ess wei ght  whet her  t he conduct  occur r ed bef or e,  dur i ng,  or  

af t er  t he cr i me.   We hol d t hat ,  when eval uat i ng whet her  a 

def endant  act ed wi t h ut t er  di sr egar d f or  human l i f e,  a f act -

f i nder  shoul d consi der  any r el evant  evi dence i n r egar d t o t he 

t ot al i t y of  t he c i r cumst ances.  

¶8 We f ur t her  hol d t hat  Bur r i s has not  est abl i shed a 

r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he suppl ement al  

j ur y i nst r uct i on on t he ut t er  di sr egar d f or  human l i f e el ement  

i n an unconst i t ut i onal  manner .   We ar e sat i sf i ed t hat  t he 

suppl ement al  i nst r uct i on di d not  mi sl ead t he j ur y i nt o bel i evi ng 

t hat  i t  coul d not  consi der  Bur r i s ' s r el evant  af t er - t he- f act  

conduct  i n i t s det er mi nat i on on ut t er  di sr egar d f or  human l i f e.     

¶9 Ther ef or e,  we r ever se t he cour t  of  appeal s deci s i on 

and r emand t he case t o al l ow t he cour t  of  appeal s t o deci de t he 

ot her  c l ai ms Bur r i s r ai sed bef or e i t .  

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

¶10 The Rashada f ami l y and Bur r i s di sagr ee about  t he 

det ai l s of  what  l ed up t o t he shoot i ng on Sept ember  5,  2007,  

t hat  l ed t o t he char ges at  i ssue i n t hi s case.   Rel evant  

di scr epanci es i n t hei r  t est i mony ar e di scussed i n mor e det ai l  

bel ow;  however ,  t he basi c f act s ar e as f ol l ows.  

¶11 Bur r i s ar r i ved unannounced at  t he Rashada r esi dence t o 

t al k t o Khadi j ah and t o see t hei r  t wo chi l dr en.   Cat hy,  Kamal ,  

Khadi j ah,  and t he t wo chi l dr en wer e pr esent  when Bur r i s ar r i ved.   

Bur r i s had wi t h hi m a l oaded . 45 cal i ber  pi st ol  wi t h a hai r  

t r i gger  and a di sabl ed saf et y.   Bur r i s and Khadi j ah got  i nt o an 

ar gument  over  t he chi l dr en and a mal e f r i end of  Khadi j ah' s,  
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whi ch devel oped i nt o a shout i ng mat ch i n whi ch obsceni t i es wer e 

exchanged.      

¶12 What  happened dur i ng t he ar gument  l eadi ng up t o t he 

shoot i ng was t he hear t  of  t he di sput e at  t r i al  r egar di ng whet her  

Bur r i s act ed wi t h ut t er  di sr egar d f or  human l i f e.    However ,  no 

one di sput es t hat  Kamal  was shot  i n t he neck,  at  c l ose r ange,  

and as a r esul t  was hospi t al i zed f or  t wo mont hs and l ef t  

par al yzed.    

¶13 Af t er  t he shoot i ng,  Bur r i s evaded pol i ce f or  

appr oxi mat el y f i ve mont hs bef or e t ur ni ng hi msel f  i n.   The St at e 

char ged Bur r i s wi t h f i r st - degr ee r eckl ess i nj ur y whi l e ar med 

cont r ar y t o Wi s.  St at .  § 940. 23( 1) ( a) 3 and § 939. 63, 4 and bei ng a 

                                                 
3 Wi s.  St at .  § 940. 23( 1) ( a)  pr ovi des:  " Whoever  r eckl essl y 

causes gr eat  bodi l y har m t o anot her  human bei ng under  
c i r cumst ances whi ch show ut t er  di sr egar d f or  human l i f e i s 
gui l t y of  a Cl ass D f el ony. "  

4 Wi s.  St at .  § 939. 63 pr ovi des i n r el evant  par t :  

( 1)  I f  a per son commi t s a cr i me whi l e possessi ng,  
usi ng or  t hr eat eni ng t o use a danger ous weapon,  t he 
maxi mum t er m of  i mpr i sonment  pr escr i bed by l aw f or  
t hat  cr i me may be i ncr eased as f ol l ows:  

( a)  The maxi mum t er m of  i mpr i sonment  f or  a mi sdemeanor  
may be i ncr eased by not  mor e t han 6 mont hs.       

( b)  I f  t he maxi mum t er m of  i mpr i sonment  f or  a f el ony 
i s mor e t han 5 year s or  i s a l i f e t er m,  t he maxi mum 
t er m of  i mpr i sonment  f or  t he f el ony may be i ncr eased 
by not  mor e t han 5 year s.  

( c)  I f  t he maxi mum t er m of  i mpr i sonment  f or  a f el ony 
i s mor e t han 2 year s,  but  not  mor e t han 5 year s,  t he 
maxi mum t er m of  i mpr i sonment  f or  t he f el ony may be 
i ncr eased by not  mor e t han 4 year s.      
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f el on i n possessi on of  a f i r ear m cont r ar y t o Wi s.  St at .  

§ 941. 29( 2) ( a) . 5  I n a t hr ee- day t r i al  bef or e t he Mi l waukee 

Count y Ci r cui t  Cour t ,  t he Honor abl e Wi l l i am Sosnay pr esi di ng,  

t he St at e and Bur r i s pr esent ed di f f er ent  account s of  Bur r i s ' s 

conduct  l eadi ng up t o t he shoot i ng.    

¶14 For  t he St at e,  Kamal ,  Cat hy,  and Khadi j ah t est i f i ed t o 

t he f ol l owi ng ver si on of  event s.   When Bur r i s ar r i ved at  t he 

house,  he br i ef l y spoke wi t h Cat hy about  buyi ng di aper s and 

f or mul a f or  t he chi l dr en.   Shor t l y t her eaf t er ,  Khadi j ah and 

Bur r i s began t o ar gue,  and Bur r i s began t o t hr eat en Khadi j ah and 

swear  at  her .   Khadi j ah and Bur r i s cont i nued t hi s ar gument  i n 

t he l i v i ng r oom,  wher e Bur r i s had hi s gun out  and was wavi ng i t  

ar ound.   Cat hy and Khadi j ah asked Bur r i s t o l eave,  but  he 

r ef used and cont i nued t o t hr eat en Khadi j ah and wave t he gun 

                                                                                                                                                             
( d)  The maxi mum t er m of  i mpr i sonment  f or  a f el ony not  
speci f i ed i n par .  ( b)  or  ( c)  may be i ncr eased by not  
mor e t han 3 year s.  

5 Wi s.  St at .  § 941. 29 pr ovi des i n r el evant  par t :  

( 1)  A per son i s subj ect  t o t he r equi r ement s and 
penal t i es of  t hi s sect i on i f  he or  she has been:  

( a)  Convi ct ed of  a f el ony i n t hi s st at e.  

 .  .  .  .   

( 2)  A per son speci f i ed i n sub.  ( 1)  i s gui l t y of  a 
Cl ass G f el ony i f  he or  she possesses a f i r ear m under  
any of  t he f ol l owi ng ci r cumst ances:  

( a)  The per son possesses a f i r ear m subsequent  t o t he 
convi ct i on f or  t he f el ony or  ot her  cr i me,  as speci f i ed 
i n sub.  ( 1)  ( a)  or  ( b) .  
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ar ound.   The t wo young chi l dr en wer e pr esent  i n t he l i v i ng r oom 

at  t he t i me.   Whi l e Bur r i s and Khadi j ah wer e ar gui ng i n t he 

l i v i ng r oom near  t he f r ont  door ,  Kamal  was st andi ng behi nd 

Bur r i s.   Kamal  t apped Bur r i s on hi s l ef t  s i de t o get  hi s  

at t ent i on and asked hi m t o l eave.   When Kamal  t apped hi m,  Bur r i s  

t ur ned ar ound,  r ai sed t he gun,  cal l ed Kamal  t he " ' N'  wor d, "  and 

shot  Kamal  i n t he neck at  c l ose r ange.     

¶15 Dur i ng cr oss- exami nat i on,  Bur r i s at t empt ed t o i mpeach 

t hese wi t nesses r egar di ng some i nconsi st enci es i n t hei r  

t est i mony.   Kamal ' s t est i mony di f f er ed f r om what  he t ol d Of f i cer  

Var t ani an i n t he ambul ance r i ght  af t er  t he shoot i ng.   Kamal  t ol d 

Of f i cer  Var t ani an t hat  Kamal  pushed t he gun away f r om Khadi j ah 

and t hen pushed Bur r i s out  t he f r ont  door ,  at  whi ch t i me Bur r i s 

r eached back i nsi de and shot  Kamal .   Kamal  expl ai ned at  t r i al  

t hat  Of f i cer  Var t ani an may have mi sunder st ood what  he sai d,  but  

t hat  hi s t est i mony at  t r i al  was cor r ect .   Cat hy t est i f i ed t hat  

she saw Bur r i s r ai se t he gun bef or e shoot i ng Kamal ,  but  i n an 

ear l i er  st at ement  t o pol i ce she had st at ed t hat  she di d not  see 

Bur r i s r ai se t he gun.   Khadi j ah t est i f i ed t hat  Bur r i s waved t he 

gun ar ound bef or e he r ai sed i t  t o shoot  Kamal ,  but  i n an ear l i er  

st at ement  t o Of f i cer  Kosci el ak,  Khadi j ah had st at ed t hat  Bur r i s 

kept  t he gun by hi s s i de.   Khadi j ah al so t est i f i ed t hat  Kamal  

had onl y t apped Bur r i s when Bur r i s t ur ned and r ai sed t he gun t o 

shoot  Kamal ,  but  i n an ear l i er  st at ement  t o pol i ce she had 

st at ed t hat  Kamal  gr abbed Bur r i s ' s wr i st  bef or e Bur r i s shot  hi m.   

On r edi r ect ,  t he St at e at t empt ed t o r econci l e some of  t hese 

i nconsi st enci es.   
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¶16 Bur r i s pr esent ed t he f ol l owi ng ver si on of  what  

happened l eadi ng up t o t he shoot i ng.   Bur r i s ent er ed t he 

apar t ment ,  spoke wi t h Cat hy br i ef l y,  and t hen went  t o t he 

bedr oom t o put  t he gun he had wi t h hi m under  t he mat t r ess.   

Bur r i s had a gun wi t h hi m f or  hi s pr ot ect i on because,  af t er  an 

ar gument  wi t h some associ at es of  t he Rashadas '  nei ghbor s,  he 

f ear ed f or  hi s saf et y.   Af t er  st owi ng t he gun,  Bur r i s went  t o 

t he bat hr oom t o t al k t o Khadi j ah and t o see hi s chi l dr en.   

Bur r i s and Khadi j ah' s conver sat i on devel oped i nt o an ar gument ,  

whi ch cont i nued as t hey moved i nt o t he bedr oom.   Whi l e t hey di d 

get  i nt o a heat ed ar gument  and exchange obsceni t i es,  Bur r i s 

never  t hr eat ened Khadi j ah.   When Cat hy came i nt o t he bedr oom and 

asked Bur r i s t o l eave,  he compl i ed by gr abbi ng hi s gun and 

headi ng f or  t he door  but  began t o ar gue wi t h Khadi j ah agai n i n 

t he l i v i ng r oom.   Bur r i s never  r ai sed t he gun or  waved i t  ar ound 

but  kept  i t  by hi s s i de.   Bur r i s c l ai med t hat  whi l e Bur r i s and 

Khadi j ah wer e ar gui ng near  t he f r ont  door ,  Kamal  gr abbed 

Bur r i s ' s r i ght  wr i st  f r om behi nd,  and t hat  when Bur r i s t ur ned 

and pul l ed hi s hand away,  t he gun went  of f  and shot  Kamal .   

¶17 The Rashadas and Bur r i s pr esent ed si mi l ar  t est i mony 

r egar di ng what  happened af t er  t he shoot i ng.   I mmedi at el y af t er  

t he shoot i ng,  Bur r i s cal l ed out  t o Kamal  and st at ed t hat  he di d 

not  mean t o shoot  hi m and t hat  he hoped Kamal  woul d not  di e.   

Bur r i s asked ei t her  Cat hy or  Khadi j ah t o shoot  hi m and t r i ed t o 

hand over  t he gun.   Af t er  about  one mi nut e,  Bur r i s st at ed he 

coul d not  go t o j ai l  and l ef t  t he apar t ment .   Bur r i s t hen evaded 

pol i ce,  l eavi ng Mi l waukee f or  about  t wo weeks,  bef or e he 
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ul t i mat el y t ur ned hi msel f  i n a l i t t l e l ess t han f i ve mont hs 

af t er  t he shoot i ng.   Bur r i s di d not  cont act  t he Rashada f ami l y 

t o i nqui r e about  Kamal ' s condi t i on.   Shor t l y  bef or e Bur r i s  

t ur ned hi msel f  i n t o pol i ce,  he cal l ed Cami l l a Rashada 

( Cami l l a) ,  Kamal ' s s i st er ,  t o expl ai n t o her  t hat  he had not  

i nt ended t o shoot  Kamal .    

¶18 The ci r cui t  cour t  gave t he pat t er n j ur y i nst r uct i on 

f or  f i r st - degr ee r eckl ess i nj ur y,  whi ch,  per t i nent  t o t he ut t er  

di sr egar d f or  human l i f e el ement ,  pr ovi des:  

I n det er mi ni ng whet her  t he conduct  showed ut t er  
di sr egar d f or  human l i f e,  you shoul d consi der  t hese 
f act or s:  What  t he def endant  was doi ng,  how danger ous 
t he conduct  was,  how obvi ous t he danger  was,  whet her  
t he conduct  showed any r egar d f or  l i f e and al l  ot her  
f act s and ci r cumst ances r el at i ng t o t he conduct .  

Wi s JI - Cr i mi nal  1250;  see al so Wi s JI ——Cr i mi nal  924A ( pr ovi di ng 

a near l y i dent i cal  i nst r uct i on f or  t he ut t er  di sr egar d el ement ) .  

¶19 At  some poi nt  dur i ng t he del i ber at i ons,  t he j ur y 

submi t t ed t he f ol l owi ng quest i on t o t he c i r cui t  cour t :  

" Regar di ng t he el ement  of  ut t er  di sr egar d,  al l  ot her  f act s and 

ci r cumst ances r el at i ng t o t he i nci dent ,  do we consi der  f act s and 

ci r cumst ances af t er  t he shoot i ng?"    

 ¶20 To r espond t o t he j ur y ' s quest i on,  t he c i r cui t  cour t  

suggest ed gi v i ng a suppl ement al  j ur y i nst r uct i on quot i ng 

l anguage i n Jensen,  236 Wi s.  2d 521,  ¶32.   Bur r i s r esponded t hat  

t he pat t er n j ur y i nst r uct i on was compl et e and suf f i c i ent ,  and 

t hat  t he c i r cui t  cour t  coul d r espond si mpl y by char gi ng t he j ur y 

t o appl y t hei r  common sense r eadi ng of  t he pat t er n i nst r uct i on.   
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Over  Bur r i s ' s obj ect i on,  t he c i r cui t  cour t  gave t he f ol l owi ng 

suppl ement al  i nst r uct i on:   

Fi r st  of  al l ,  I  want  t o emphasi ze t hat  you ar e t o r el y 
on t he i nst r uct i ons t hat  I  gave you.   Al l  r i ght ?  And 
t o r el y on al l  of  t he i nst r uct i ons t hat  I  gave you.  

And i n r esponse t o t hi s quest i on,  i f  t hi s c l ar i f i es 
anyt hi ng,  af t er - t he- f act  r egar d f or  human l i f e does 
not  negat e ut t er  di sr egar d ot her wi se est abl i shed by 
t he c i r cumst ances bef or e and dur i ng t he cr i me.   I t  may 
be consi der ed by t he f act - f i nder  as a par t  of  t he 
t ot al  f act ual  pi ct ur e,  but  i t  does not  oper at e t o 
pr ecl ude a f i ndi ng of  ut t er  di sr egar d f or  human l i f e.   
The el ement  of  ut t er  di sr egar d f or  human l i f e i s 
measur ed obj ect i vel y on t he basi s of  what  a r easonabl e 
per son i n t he def endant ' s posi t i on woul d have known.  

¶21 The j ur y convi ct ed Bur r i s on al l  char ges,  and Bur r i s 

moved f or  post convi ct i on r el i ef  on t he f ol l owi ng gr ounds:  ( 1)  

Bur r i s ' s counsel  was i nef f ect i ve because he el i c i t ed har mf ul  

ot her - act s t est i mony f r om Cat hy,  f ai l ed t o r equest  a caut i onar y 

i nst r uct i on f or  t hi s evi dence,  and f ai l ed t o obj ect  t o t he 

St at e' s i mpr oper  c l osi ng ar gument  r egar di ng i t s char gi ng 

deci s i on,  and ( 2)  t he c i r cui t  cour t  er r ed by gi v i ng t he j ur y 

t hi s suppl ement al  i nst r uct i on.   The Mi l waukee Count y Ci r cui t  

Cour t ,  t he Honor abl e Denni s R.  Ci mpl  pr esi di ng,  deni ed Bur r i s ' s 

mot i on,  and Bur r i s appeal ed.  

¶22 The cour t  of  appeal s r ever sed,  concl udi ng t hat ,  whi l e 

t he l anguage i n t he suppl ement al  j ur y i nst r uct i on was l egal l y 

accur at e,  t her e was a r easonabl e l i kel i hood t hat  t he j ur y 

appl i ed t he suppl ement al  i nst r uct i on i n an unconst i t ut i onal  
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manner . 6  St at e v.  Bur r i s,  No.  2009AP956- CR,  unpubl i shed sl i p 

op. ,  ¶33 ( Wi s.  Ct .  App.  Jan.  26,  2010) .   The cour t  of  appeal s 

st at ed t hat  i t  agr eed wi t h t he St at e and Bur r i s t hat  t he cor r ect  

answer  t o t he j ur y ' s quest i on was yes.   I d. ,  ¶28.   The cour t  of  

appeal s concl uded t hat ,  i n r esponse t o t he j ur y ' s quest i on,  t he 

suppl ement al  j ur y i nst r uct i on,  whi ch t ook l anguage out  of  

cont ext  f r om Jensen,  suggest ed t hat  Bur r i s ' s af t er - t he- f act  

conduct  was not  s i gni f i cant  and coul d not  out wei gh hi s conduct  

bef or e and dur i ng t he cr i me.   I d. ,  ¶32.   Because t he cour t  of  

appeal s concl uded t hat  t hi s was an i naccur at e por t r ayal  of  t he 

l aw and t hat  i t  was r easonabl y l i kel y t hat  t he suppl ement al  

i nst r uct i on mi sl ed t he j ur y i n t hi s way,  i t  r ever sed t he ci r cui t  

cour t ' s  j udgment  of  convi ct i on.   I d. ,  ¶¶32- 33.   I n hi s di ssent ,  

                                                 
6 Because t he cour t  of  appeal s r ever sed based on i t s  

concl usi on t hat  t he suppl ement al  j ur y i nst r uct i on was er r oneous,  
t he cour t  of  appeal s di d not  addr ess Bur r i s ' s t hr ee ot her  
c l ai ms.   Bur r i s,  No.  2009AP956- CR,  ¶1.   Bef or e t he cour t  of  
appeal s,  Bur r i s ar gued t hat  he was ent i t l ed t o a new t r i al  f or  
t he f ol l owi ng r easons:  

( 1)  t he t r i al  cour t  er r oneousl y answer ed t he j ur y ' s 
quest i on concer ni ng whet her  af t er - t he- shoot i ng conduct  
coul d be consi der ed i n a manner  whi ch mi sl ed t he j ur y;  
( 2)  t he t r i al  cour t  er r ed when i t  al l owed t he St at e t o 
cr oss- exami ne Bur r i s on an i r r el evant  i ssue and t hen 
al so al l owed t he St at e t o pr esent  r ebut t al  evi dence on 
t hat  i ssue;  ( 3)  t r i al  counsel  pr ovi ded i nef f ect i ve 
assi st ance i n sever al  r espect s;  and ( 4)  a new t r i al  i s  
war r ant ed i n t he i nt er est  of  j ust i ce.  

I d.  

As t he St at e pet i t i oned t hi s cour t  f or  r evi ew of  t he sol e i ssue 
upon whi ch t he cour t  of  appeal s deci s i on was based,  Bur r i s ' s 
ot her  c l ai ms ar e not  bef or e us.  
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t he Honor abl e Ral ph Adam Fi ne not ed t hat  t he suppl ement al  

i nst r uct i on expl ai ned t hat  t he j ur y coul d consi der  af t er - t he-

f act  conduct  " as a par t  of  t he t ot al  f act ual  pi ct ur e"  and t hus 

t he i nst r uct i on coul d not  have mi sl ed t he j ur y.   I d. ,  ¶¶35- 37 

( Fi ne,  J. ,  di ssent i ng)  ( quot i ng Jensen,  236 Wi s.  2d 521,  ¶32) .        

¶23 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   We begi n by c l ar i f y i ng t hat ,  i n an anal ysi s of  whet her  

a def endant  act ed wi t h ut t er  di sr egar d f or  human l i f e,  t he f act -

f i nder  shoul d consi der  t he t ot al i t y of  t he c i r cumst ances,  

i ncl udi ng al l  r el evant  evi dence of  a def endant ' s  conduct  bef or e,  

dur i ng,  and af t er  t he cr i me. 7  We t hen concl ude,  consi der i ng t he 

pr oceedi ngs as a whol e,  t hat  Bur r i s has not  est abl i shed a 

r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he suppl ement al  

j ur y i nst r uct i on i n an unconst i t ut i onal  manner ,  t hat  i s ,  t hat  

t he j ur y was mi sl ed i nt o bel i evi ng t hat  i t  coul d not  consi der  

                                                 
7 Whi l e t hi s f i r st  i ssue was not  r ai sed as a separ at e i ssue 

i n t he St at e' s pet i t i on f or  r evi ew,  we not e t hat  t he St at e 
br i ef ed and ar gued t he i ssue of  whet her  conduct  af t er  a cr i me 
shoul d be ent i t l ed t o l ess wei ght  t han ot her  conduct .   I n i t s 
pet i t i on f or  r evi ew,  t he St at e di scussed but  di d not  f ul l y  
ar t i cul at e i t s posi t i on on t hi s i ssue;  however ,  i n i t s br i ef s 
bef or e t hi s cour t  and dur i ng or al  ar gument  i t  c l ar i f i ed i t s 
ar gument  i n t hi s r egar d.   Bur r i s al so addr essed t hi s i ssue i n 
hi s br i ef  and at  some l engt h dur i ng or al  ar gument ,  asser t i ng 
t hat  t hi s cour t  shoul d di smi ss t he St at e' s  pet i t i on as 
i mpr ovi dent l y gr ant ed because t he St at e had changed i t s posi t i on 
on t he evi dent i ar y wei ght  due a def endant ' s af t er - t he- f act  
conduct .   Because t hi s i ssue pr esent s a quest i on of  l aw,  whi ch 
bot h par t i es br i ef ed and ar gued,  and " i s of  suf f i c i ent  publ i c 
i nt er est  t o mer i t  a deci s i on, "  we exer ci se our  di scr et i on t o 
addr ess i t .   See St at e v.  War d,  2000 WI  3,  ¶45,  231 Wi s.  2d 723,  
604 N. W. 2d 517 ( quot i ng Apex El ec.  Cor p.  v.  Gee,  217 
Wi s.  2d 378,  384,  577 N. W. 2d 23 ( 1998) ) .    
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Bur r i s ' s r el evant  af t er - t he- f act  conduct  i n i t s det er mi nat i on on 

ut t er  di sr egar d f or  human l i f e.     

I I .  ANALYSI S 

¶24 Al l egat i ons t hat  t he j ur y i mpr oper l y appl i ed l egal l y 

cor r ect  j ur y i nst r uct i ons i n a manner  t hat  deni ed t he def endant  

due pr ocess r ai se quest i ons of  const i t ut i onal  f act  t hat  t hi s 

cour t  r evi ews de novo.   St at e v.  Lohmei er ,  205 Wi s.  2d 183,  191-

92,  556 N. W. 2d 90 ( 1996) .   We exami ne t he chal l enged j ur y 

i nst r uct i ons i n l i ght  of  t he pr oceedi ngs as a whol e,  keepi ng i n 

mi nd t hat  c i r cui t  cour t s have br oad di scr et i on i n deci di ng whi ch 

i nst r uct i ons t o gi ve.   I d.  at  194;  Nommensen v.  Am.  Cont ' l  I ns.  

Co. ,  2001 WI  112,  ¶50,  246 Wi s.  2d 132,  629 N. W. 2d 301.  

A.  Evi dent i ar y Wei ght  of  a Def endant ' s Af t er - t he- Fact  Conduct  

¶25 The St at e ar gues t hat ,  whi l e i t  may be consi der ed as 

par t  of  t he t ot al i t y of  t he c i r cumst ances,  a def endant ' s af t er -

t he- f act  mi t i gat i ng conduct  does not  have t he same evi dent i ar y 

wei ght  as a def endant ' s act i ons bef or e and dur i ng t he cr i me.   

The St at e r el i es on t he l anguage i n Jensen quot ed by t he c i r cui t  

cour t  i n t he suppl ement al  j ur y i nst r uct i on,  and on t he cour t  of  

appeal s deci s i ons i n St at e v.  Edmunds,  229 Wi s.  2d 67,  598 

N. W. 2d 290 ( Ct .  App.  1999) ,  and St at e v.  Hol t z,  173 Wi s.  2d 515,  

496 N. W. 2d 668 ( Ct .  App.  1992) .   The St at e not es t hat  t he cour t  

of  appeal s di st i ngui shed bet ween t he def endant s '  conduct  

dependi ng upon when i t  occur r ed.   The St at e i nf er s f r om t hese 

f act ual  anal yses t hat ,  i n a det er mi nat i on of  ut t er  di sr egar d,  

af t er - t he- f act  conduct  i s not  as s i gni f i cant  as conduct  bef or e 

and dur i ng t he i nj ur y.   Fur t her ,  t he St at e asser t s t hat  l anguage 
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t o t he cont r ar y i n St at e v.  Mi l l er ,  2009 WI  App 111,  320 

Wi s.  2d 724,  772 N. W. 2d 188,  i s based on an i ncor r ect  

i nt er pr et at i on of  Jensen.       

¶26 Bur r i s di sagr ees wi t h t he St at e' s i nt er pr et at i on of  

t he ut t er  di sr egar d st andar d.   Bur r i s ar gues t hat  t hi s cour t  and 

t he cour t  of  appeal s have consi st ent l y hel d t hat  whet her  a 

def endant  showed ut t er  di sr egar d f or  human l i f e i s a t ot al i t y of  

t he c i r cumst ances anal ysi s i n whi ch t he f act - f i nder  may consi der  

conduct  bef or e,  dur i ng,  and af t er  t he i nci dent .   Bur r i s asser t s 

t hat  t hi s i s consi st ent  wi t h Wi s.  St at .  § 940. 23( 1) ( a) ,  t he 

pat t er n j ur y i nst r uct i ons,  Wi s J I ——Cr i mi nal  924A and 1250,  and 

ut t er  di sr egar d case l aw,  see,  e. g. ,  Mi l l er ,  320 Wi s.  2d 724;  

Edmunds,  229 Wi s.  2d 67;  Hol t z,  173 Wi s.  2d 515;  Jensen,  236 

Wi s.  2d 521.   Bur r i s not es t hat ,  i n t he deci s i ons t hat  t he St at e 

r el i es on,  t hi s cour t  and t he cour t  of  appeal s wer e eval uat i ng 

t he suf f i c i ency of  t he evi dence,  and t hus any char act er i zat i on 

of  a par t i cul ar  cat egor y of  evi dence was l i mi t ed t o t he f act s  of  

t hat  case.    

¶27 We r ej ect  t he St at e' s asser t i on and emphasi ze t hat  i n 

an ut t er  di sr egar d anal ysi s t her e i s no r ul e assi gni ng mor e or  

l ess wei ght  t o a par t i cul ar  cat egor y of  a def endant ' s conduct  

based on when t hat  conduct  occur r ed.   

¶28 Bot h par t i es agr ee t hat  Wi s.  St at .  § 940. 23( 1) ( a)  i s 

not  i nst r uct i ve r egar di ng what  evi dence est abl i shes ut t er  
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di sr egar d. 8  Rat her ,  deci s i ons of  t hi s cour t  and t he cour t  of  

appeal s pr ovi de t he wel l - est abl i shed st andar d.  

¶29 We most  r ecent l y addr essed t he pr oper  anal ysi s f or  

ut t er  di sr egar d f or  human l i f e i n Jensen,  236 Wi s.  2d 521.   

Jensen was convi ct ed of  f i r st - degr ee r eckl ess i nj ur y f or  

v i gor ousl y shaki ng hi s i nf ant  son,  l eavi ng hi m wi t h per manent ,  

l i f e- al t er i ng di sabi l i t i es.   I d. ,  ¶1.   The f ol l owi ng f act s wer e 

pr esent ed at  t r i al .   Dur i ng an over ni ght  v i s i t ,  Jensen' s t en-

week- ol d,  12- pound son began t o cr y uncont r ol l abl y.   I d. ,  ¶6.   

Af t er  unsuccessf ul l y t r y i ng t o soot he hi m,  Jensen vi gor ousl y 

shook hi s son 7 t o 15 t i mes,  such t hat  t he i nf ant ' s head snapped 

f or war d,  hi t t i ng hi s chest ,  and back,  and Jensen st opped shaki ng 

hi m onl y when t he baby st opped cr yi ng.   I d.   Af t er  about  30 

seconds,  Jensen cal l ed 911 and t ol d t he oper at or  t hat  he had an 

" acci dent "  wi t h hi s son——t r i ppi ng over  a phone cor d whi l e 

hol di ng hi m.   I d. ,  ¶¶6- 7.    

¶30 Jensen appeal ed t he convi ct i on,  ar gui ng t hat  ( 1)  t he 

St at e was r equi r ed t o,  but  di d not ,  pr ove Jensen' s " subj ect i ve 

awar eness t hat  shaki ng hi s son posed an ext r eme r i sk of  deat h, "  

( 2)  t he c i r cumst ances——t he excessi ve use of  di sc i pl i nar y f or ce——

wer e not  suf f i c i ent  t o est abl i sh ut t er  di sr egar d f or  human l i f e,  

and ( 3)  cal l i ng 911 af t er  he r eal i zed hi s son was havi ng t r oubl e 

                                                 
8 The st at ut e does not  el abor at e on t he def i ni t i on of  ut t er  

di sr egar d f or  human l i f e,  or  what  conduct  est abl i shes t hat  
el ement ,  but  s i mpl y pr oscr i bes r eckl essl y causi ng i nj ur y " under  
c i r cumst ances whi ch show ut t er  di sr egar d f or  human l i f e. "   Wi s.  
St at .  § 940. 23( 1) ( a) .    
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br eat hi ng showed r egar d f or  hi s l i f e and pr ecl uded a f i ndi ng of  

ut t er  di sr egar d.   I d. ,  ¶2.    

¶31 Thi s cour t  f i r s t  c l ar i f i ed t hat  whet her  a def endant  

act ed wi t h ut t er  di sr egar d f or  human l i f e i s  an obj ect i ve 

anal ysi s,  dependent  upon " what  a r easonabl e per son i n t he 

def endant ' s posi t i on woul d have known, "  whi ch may be " pr oven by 

evi dence r el at i ng t o t he def endant ' s subj ect i ve st at e of  mi nd——

by t he def endant ' s st at ement s,  f or  exampl e,  bef or e,  dur i ng and 

af t er  t he cr i me. "   I d. ,  ¶17 ( emphasi s added) .    

¶32 Tur ni ng t o t he suf f i c i ency of  t he evi dence,  t hi s  cour t  

not ed t hat  i n an ut t er  di sr egar d anal ysi s " t he f act f i nder  i s t o 

consi der  ' al l  t he f act or s r el at i ng t o t he 

conduct  .  .  .  i ncl ud[ i ng]  .  .  .  what  t he def endant  was doi ng;  

why he was doi ng i t ;  how danger ous t he conduct  was;  how obvi ous 

t he danger  was and whet her  t he conduct  showed any r egar d f or  

human l i f e. ' "   I d. ,  ¶24 ( quot i ng Wi s JI ——Cr i mi nal  1250) .   We 

el abor at ed t hat :   

I n conduct i ng such an exami nat i on,  we consi der  t he 
t ype of  act ,  i t s  nat ur e,  why t he per pet r at or  act ed as 
he/ she di d,  t he ext ent  of  t he v i ct i m' s i nj ur i es and 
t he degr ee of  f or ce t hat  was r equi r ed t o cause t hose 
i nj ur i es.  We al so consi der  t he t ype of  v i c t i m,  t he 
v i ct i m' s age,  vul ner abi l i t y ,  f r agi l i t y ,  and 
r el at i onshi p t o t he per pet r at or .  And f i nal l y,  we 
consi der  whet her  t he t ot al i t y of  t he c i r cumst ances 
showed any r egar d f or  t he v i ct i m' s l i f e.  

I d.  ( quot i ng Edmunds,  229 Wi s.  2d at  77)  ( emphasi s added) .    

 ¶33 Ul t i mat el y,  under  t he suf f i c i ency of  t he evi dence 

st andar d of  r evi ew and i n r esponse t o Jensen' s c l ai m t hat  t he 
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911 cal l  pr ecl uded a f i ndi ng of  ut t er  di sr egar d,  t hi s cour t  

concl uded:  

Af t er - t he- f act  r egar d f or  human l i f e does not  negat e 
“ ut t er  di sr egar d”  ot her wi se est abl i shed by t he 
c i r cumst ances bef or e and dur i ng t he cr i me.  I t  may be 
consi der ed by t he f act f i nder  as a par t  of  t he t ot al  
f act ual  pi ct ur e,  but  i t  does not  oper at e t o pr ecl ude a 
f i ndi ng of  ut t er  di sr egar d f or  human l i f e.  

I d. ,  ¶32.  

 ¶34 Vi ewed i n l i ght  of  t he r est  of  our  deci s i on i n Jensen 

and t he cont ext  of  t hat  l anguage,  Jensen does not ,  as a mat t er  

of  l aw,  assi gn mor e or  l ess wei ght  t o a def endant ' s conduct ,  

whet her  t hat  conduct  occur r ed bef or e,  dur i ng,  or  af t er  t he 

i nci dent .   Af t er  expl ai ni ng t hat  t he f act - f i nder  shoul d consi der  

a def endant ' s r el evant  conduct  " bef or e,  dur i ng and af t er  t he 

cr i me"  i n r evi ewi ng,  under  t he t ot al i t y of  t he c i r cumst ances,  

whet her  t he def endant  act ed wi t h ut t er  di sr egar d f or  human l i f e,  

we appl i ed t hat  st andar d t o t he par t i cul ar  f act s i n Jensen.   

I d. ,  ¶¶17,  24.   I n r esponse t o Jensen' s c l ai m t hat  mi t i gat i ng 

act i ons t aken af t er  t he f act  necessar i l y  " pr ecl ude"  a f i ndi ng of  

ut t er  di sr egar d,  we cl ar i f i ed t hat  no such r ul e exi st s and t hat ,  

gi ven t he ci r cumst ances i n Jensen,  hi s 911 cal l  di d not  show 

suf f i c i ent  r egar d f or  human l i f e t o r equi r e t he r ever sal  of  t he 

f act - f i nder ' s det er mi nat i on t hat  hi s conduct  as a whol e evi nced 

ut t er  di sr egar d.   I d. ,  ¶¶30- 32.   Thi s concl usi on shoul d not  be 

r ead i n i sol at i on,  but  r at her  al ong wi t h t he st andar d f or  an 

ut t er  di sr egar d anal ysi s pr ovi ded i n Jensen.      

 ¶35 Nor  shoul d t he way i n whi ch we di st i ngui shed some of  

our  pr evi ous deci s i ons i n Jensen suggest  t hat  we cr eat ed a new 
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st andar d based upon t hose di st i nct i ons.   See I d. ,  ¶¶30- 31 

( di st i ngui shi ng Wagner  v.  St at e,  76 Wi s.  2d 30,  250 N. W. 2d 331 

( 1977)  and Bal i s t r er i  v.  St at e,  83 Wi s.  2d 440,  265 N. W. 2d 290 

( 1978) ) .   I n Wagner  and Bal i st r er i  t he mi t i gat i ng conduct ——t he 

def endant s '  at t empt  t o avoi d an acci dent ——l ed t hi s cour t  t o 

concl ude t hat  t her e was i nsuf f i c i ent  evi dence t o suppor t  a 

f i ndi ng of  ut t er  di sr egar d.   Wagner ,  76 Wi s.  2d at  47;  

Bal i st r er i ,  83 Wi s.  2d at  458.   The f act ual  di st i nct i ons we 

poi nt ed out  i n Jensen bet ween Wagner ' s and Bal i s t r er i ' s  at t empt s 

t o avoi d i nj ur i ng someone and Jensen' s deci s i on t o cal l  911 

af t er  i nf l i c t i ng t he i nj ur y s i mpl y suppor t ed our  concl usi on 

r egar di ng t he suf f i c i ency of  t he evi dence i n Jensen.   Thi s di d 

not  cr eat e a r ul e assi gni ng l ess wei ght  t o a def endant ' s af t er -

t he- f act  conduct .    

 ¶36 The cour t  of  appeal s conci sel y not ed as much i n 

Mi l l er ,  320 Wi s.  2d 724,  i n r esponse t o an ar gument  s i mi l ar  t o 

t he St at e' s ar gument  i n t hi s case r egar di ng t he r ol e of  af t er -

t he- f act  conduct  i n an ut t er  di sr egar d cal cul us:  

For  t hi s r eason,  we r ej ect  t he St at e' s suggest i on t hat  
Wagner ,  Bal i st r er i  and Jensen may be r ead t o st and f or  
t he pr oposi t i on t hat  evi dence of  “ af t er - t he- f act ”  
r egar d f or  l i f e i s of  l ess i mpor t  t han conduct  
evi nci ng r egar d f or  l i f e dur i ng and bef or e t he act .  
Cour t s consi der  t he t ot al i t y of  t he c i r cumst ances when 
det er mi ni ng whet her  t he def endant  showed some r egar d 
f or  l i f e,  whi ch may i ncl ude conduct  occur r i ng bef or e,  
dur i ng and af t er  t he commi ssi on of  t he cr i mi nal l y 
r eckl ess act  i t sel f .  

I d. ,  ¶35 n. 12 ( emphasi s added)  ( c i t at i ons omi t t ed) .  
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¶37 Thus,  t he St at e' s r el i ance on t he cour t  of  appeal s 

deci s i ons i n Hol t z and Edmunds,  r ej ect i ng suf f i c i ency of  t he 

evi dence cl ai ms pr emi sed on a def endant ' s af t er - t he- f act  

mi t i gat i ng conduct ,  i s  mi spl aced.   I n Hol t z,  t he cour t  of  

appeal s di st i ngui shed Wagner  and Bal i st r er i ,  concl udi ng t hat  t he 

def endant ' s ul t i mat e deci s i on t o st op hi s at t ack,  i n l i ght  of  

hi s ot her  aggr avat i ng conduct ,  was not  s i gni f i cant  enough t o 

r ever se t he f i ndi ng of  ut t er  di sr egar d.   Hol t z,  173 Wi s.  2d at  

519- 20.   I n Edmunds,  t he cour t  of  appeal s al so concl uded t hat  a 

911 cal l  " when combi ned wi t h t he v i ol ence per pet r at ed agai nst  so 

f r agi l e a v i ct i m,  di d not  r equi r e t he j ur y t o f i nd t hat  

Edmunds' s conduct  had not  demonst r at ed an ut t er  di sr egar d. "   229 

Wi s.  2d at  78.   The cour t  of  appeal s '  assessment  of  t he r el at i ve 

wei ght  of  t he evi dence i n each case was not  an endor sement  of  

t hat  del i neat i on i n ever y case.   Revi ewi ng cour t s may f i nd 

di st i nct i ons bet ween def endant s '  conduct  i n suf f i c i ency of  t he 

evi dence cases usef ul  i n r evi ewi ng a f act - f i nder ' s 

det er mi nat i on,  but  t hei r  use of  such pat t er ns does not  mean t hat  

new l egal  st andar ds shoul d be gr af t ed ont o t he f act - f i nder ' s 

i ni t i al  det er mi nat i on of  whet her  cer t ai n conduct  demonst r at es an 

ut t er  di sr egar d.     

 ¶38 I n i t s t ot al i t y of  t he c i r cumst ances anal ysi s,  t he 

f act - f i nder  shoul d consi der  al l  evi dence r el evant  t o whet her  a 

def endant  act ed wi t h ut t er  di sr egar d f or  human l i f e.   Jensen,  

236 Wi s.  2d 521,  ¶¶17,  24.   The wei ght  t o be gi ven evi dence of  a 

def endant ' s conduct  or  st at ement s i s f or  t he t r i er  of  f act ,  

of t en a j ur y,  t o deci de.   Thi s accor ds wi t h t he wel l - set t l ed 
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maxi m i n Wi sconsi n t hat  " quest i ons of  t he wei ght  and r el i abi l i t y  

of  r el evant  evi dence ar e mat t er s f or  t he t r i er  of  f act . "   St at e 

v.  Fi scher ,  2010 WI  6,  ¶36,  322 Wi s.  2d 265,  778 N. W. 2d 629.   

Ther e i s no br i ght - l i ne r ul e r egar di ng t he evi dent i ar y wei ght  of  

a par t i cul ar  cat egor y of  a def endant ' s conduct  dependi ng on when 

t hat  conduct  occur r ed r el at i ve t o t he cr i me. 9 

¶39 We not e t hat  an i nst r uct i on t o consi der  t he t ot al i t y 

of  t he c i r cumst ances i s a br oad st andar d,  but  i t  i s  not  wi t hout  

some l i mi t s.   As par t  of  t he t ot al i t y of  t he c i r cumst ances 

anal ysi s,  t he f act - f i nder  shoul d consi der  a def endant ' s r el evant  

conduct  bef or e,  dur i ng and af t er  t he cr i me.   Jensen,  236 

Wi s.  2d 521,  ¶¶17,  24.   A def endant ' s conduct  i s r el evant  i f  i t  

occur s wi t hi n a r easonabl e per i od of  t i me af t er  t he cr i me.   The 

l engt h of  t i me wi l l  depend on t he ci r cumst ances i n each case and 

i s l i mi t ed by t he r equi r ement  t hat  evi dence i s admi ssi bl e onl y 

i f  i t  i s  r el evant  t o some el ement  of  t he cr i me,  i n t hi s case,  

whet her  t he def endant  act ed wi t h ut t er  di sr egar d f or  human l i f e.   

See Wi s.  St at .  § 904. 02 ( 2009- 10) .    

¶40 We al so r ecogni ze a concer n under l y i ng t he St at e' s 

ar gument :  t hat  a j ur y coul d gi ve undue wei ght  t o a def endant ' s 

r emor se af t er  t he f act  and r et ur n a f i ndi ng of  not  gui l t y of  a 

f i r st - degr ee r eckl ess of f ense even when a def endant ' s ot her  

conduct  c l ear l y evi nces ut t er  di sr egar d.   However ,  t hi s concer n 

                                                 
9 As t he cour t  of  appeal s not ed i n St at e v.  Mi l l er ,  2009 WI  

App 111,  ¶37,  320 Wi s.  2d 724,  772 N. W. 2d 188,  we have 
" car ef ul l y avoi ded per  se r ul es i n t hi s ar ea and i nst ead [ have]  
consi st ent l y appl i ed a t ot al i t y of  t he c i r cumst ances appr oach t o 
t he cases. "   We cont i nue al ong t hat  pat h t oday.  
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does not  j ust i f y cr eat i ng a br i ght - l i ne r ul e and l i mi t i ng t he 

j ur y ' s r ol e of  wei ghi ng evi dence. 10  We ar e sat i sf i ed t hat  an 

i nst r uct i on t o consi der  t he t ot al i t y of  t he c i r cumst ances,  i . e. ,  

not  gi v i ng undue wei ght  t o any par t i cul ar  evi dence,  appl i ed 

al ong wi t h t he j ur or s '  common sense,  wi l l  al l ow t he j ur y t o 

f ai r l y  and appr opr i at el y appl y t he i nst r uct i on and f ol l ow t he 

l aw.   See Wi s JI ——Cr i mi nal  924A ( The Commi t t ee decl i ned t o 

f ur t her  def i ne what  const i t ut es ut t er  di sr egar d because " [ t ] he 

j ur y shoul d be abl e t o gi ve t he phr ase a common sense meani ng i n 

det er mi ni ng whet her  t he conduct  i s such t hat  i t  amount s t o an 

aggr avat ed r eckl ess of f ense. " ) ;  see al so Wi s JI ——Cr i mi nal  1250 

n. 5 ( pr ovi di ng a near l y ver bat i m expl anat i on) .     

¶41 We r eaf f i r m our  pr evi ous deci s i ons and hol d t hat  when 

eval uat i ng whet her  a def endant ' s conduct  r ef l ect s ut t er  

di sr egar d f or  human l i f e,  t he f act - f i nder  shoul d exami ne t he 

t ot al i t y of  t he c i r cumst ances sur r oundi ng t he cr i me.   I n t hi s 

                                                 
10 Just i ce Pr osser ,  i n hi s concur r ence,  mi si nt er pr et s t he 

l aw pr ovi di ng what  evi dence a f act - f i nder  may use t o deci de t he 
ut t er  di sr egar d el ement .   As di scussed above,  t hi s cour t  and t he 
cour t  of  appeal s have consi st ent l y hel d t hat  a f act - f i nder  may 
consi der  r el evant  evi dence of  a def endant ' s st at e of  mi nd t o 
det er mi ne t he subj ect i ve par t  of  t he el ement  of  ut t er  di sr egar d,  
i ncl udi ng al l  of  a def endant ' s r el evant  conduct  and st at ement s 
sur r oundi ng t he cr i me.         

By i ncl udi ng t he phr ase " under  c i r cumst ances whi ch show, "  
t he l egi s l at ur e has r ecogni zed t hat  t o det er mi ne whet her  a 
def endant  act ed wi t h ut t er  di sr egar d f or  human l i f e t he f act -
f i nder  must  l ook t o t he sur r oundi ng ci r cumst ances,  whi ch i ncl ude 
t he def endant ' s r el evant  conduct  and st at ement s.   Wi s.  St at .  § 
940. 23( 1) ( a) .   Not hi ng i n t he st at ut e l i mi t s t he r el evant  
c i r cumst ances t o t hose bef or e and dur i ng t he cr i me,  and l ogi c 
di ct at es t hat  t hose ci r cumst ances cannot  be so l i mi t ed.  
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anal ysi s,  t he f act - f i nder  shoul d consi der  al l  r el evant  conduct  

bef or e,  dur i ng and af t er  a cr i me,  gi v i ng each t he wei ght  i t  

deems appr opr i at e under  t he c i r cumst ances.   Upon cl ar i f y i ng t he 

appr opr i at e st andar d f or  ut t er  di sr egar d,  we t ur n t o whet her  

Bur r i s est abl i shed a r easonabl e l i kel i hood t hat  t he suppl ement al  

j ur y i nst r uct i on unconst i t ut i onal l y mi sl ed t he j ur y.   

B.  Pr opr i et y of  t he Suppl ement al  Jur y I nst r uct i on 

¶42 Consi st ent  wi t h i t s ar gument  above,  t he St at e f i r st  

asser t s t hat ,  s i nce af t er - t he- f act  conduct  i s ent i t l ed t o l ess 

wei ght ,  t he suppl ement al  i nst r uct i on di d not  mi sl ead t he j ur y i f  

i t  conveyed as much.   Second,  t he St at e ar gues t hat  t he cour t  of  

appeal s i mpr oper l y f ai l ed t o consi der  t he pr oceedi ngs and 

i nst r uct i ons as a whol e when concl udi ng t hat  t her e was a 

r easonabl e l i kel i hood t hat  t he j ur y was mi sl ed.   Thi r d,  t he 

St at e asser t s t hat  t he cour t  of  appeal s f ai l ed t o r ecogni ze t hat  

Bur r i s had t he bur den of  pr oof  t o est abl i sh a r easonabl e 

l i kel i hood.   Four t h,  t he St at e poi nt s out  t hat ,  under  Lohmei er ,  

r ever sal  i s  war r ant ed onl y i f  t her e i s a r easonabl e l i kel i hood 

t hat  t he j ur y appl i ed t he i nst r uct i on i n an unconst i t ut i onal  

manner ,  but  t he cour t  of  appeal s di d not  addr ess any 

const i t ut i onal  v i ol at i on.   See Lohmei er ,  205 Wi s.  2d at  193- 94.   

Fi nal l y,  t he St at e ar gues t hat  i t  was j ust  as l i kel y t hat  t he 

j ur y consi der ed Bur r i s ' s aggr avat i ng af t er - t he- f act  conduct  of  

f l eei ng as i t  was t hat  t he j ur y consi der ed hi s r emor se 

i mmedi at el y af t er  t he shoot i ng.  

¶43 Bur r i s r esponds t hat  t he cor r ect  r esponse t o t he 

j ur y ' s quest i on was si mpl y " yes, "  or  an i nst r uct i on t o r evi ew 
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t he pr evi ousl y gi ven pat t er n j ur y i nst r uct i on and t o f ol l ow t he 

di r ect i ons wi t hi n t hat  i nst r uct i on t o answer  i t s quest i on.   

Bur r i s ar gues t hat  t he Jensen l anguage conf used t he j ur y and,  

because i t  was t aken out  of  cont ext ,  suggest ed " t hat  t he af t er -

t he- f act  conduct  was l ess i mpor t ant  and coul d not  make t he 

di f f er ence bet ween f i ndi ng or  not  f i ndi ng ut t er  di sr egar d. "   

Thus,  Bur r i s asser t s t hat ,  gi ven t he conf l i c t i ng t est i mony 

r egar di ng what  happened l eadi ng up t o t he shoot i ng,  t he 

consi st ent  t est i mony r egar di ng Bur r i s ' s r emor se af t er  t he 

shoot i ng,  and t he f act  t hat  t he j ur y asked t hi s quest i on——

demonst r at i ng t hat  i t  t hought  Bur r i s ' s af t er - t he- f act  conduct  

was si gni f i cant ——and got  a conf usi ng r esponse,  i t  i s  r easonabl y 

l i kel y t hat  t he suppl ement al  i nst r uct i on was unconst i t ut i onal l y 

mi sl eadi ng.    

¶44 Ther e ar e t wo t ypes of  j ur y i nst r uct i on chal l enges:  

t hose chal l engi ng t he l egal  accur acy of  t he i nst r uct i ons,  and 

t hose al l egi ng t hat  a l egal l y accur at e i nst r uct i on 

unconst i t ut i onal l y mi sl ed t he j ur y.   See Lohmei er ,  205 

Wi s.  2d at  192.   Thi s i s t he l at t er  chal l enge.   Bot h par t i es 

agr ee t hat  t he l anguage i n t he suppl ement al  j ur y i nst r uct i on,  

t aken di r ect l y f r om Jensen,  236 Wi s.  2d 521,  ¶32,  was l egal l y 

accur at e.   Thus,  Bur r i s chal l enges whet her  t hat  i nst r uct i on l ed 

t he j ur y t o mi sappl y t he l aw.    

¶45 A def endant  i s ent i t l ed t o r ever sal  i f  " t her e i s a 

r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he chal l enged 

i nst r uct i on[ ]  i n a manner  t hat  v i ol at es t he const i t ut i on. "   

Lohmei er ,  205 Wi s.  2d at  193.   The r evi ewi ng cour t  shoul d not  
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exami ne t he chal l enged j ur y i nst r uct i on i n i sol at i on but  r at her  

" shoul d v i ew t he j ur y i nst r uct i ons i n l i ght  of  t he pr oceedi ngs 

as a whol e. "   I d.  at  194.   We begi n by c l ar i f y i ng cer t ai n 

aspect s of  t he r easonabl e l i kel i hood st andar d.  

¶46 I t  i s  t he def endant ' s bur den t o est abl i sh a r easonabl e 

l i kel i hood t hat  t he j ur y unconst i t ut i onal l y appl i ed an 

i nst r uct i on.   See i d.  at  193;  Boyde v.  Cal i f or ni a,  494 U. S.  370,  

380 ( 1990) ;  Waddi ngt on v.  Sar ausad,  555 U. S.  179,  129 S.  Ct .  

823,  831 ( 2009) .   Whi l e t he quest i on of  bur den of  pr oof  was not  

speci f i cal l y addr essed i n Lohmei er ,  i n c l ar i f y i ng t he st andar d 

of  r evi ew,  we expl ai ned t hat  we wer e f ol l owi ng t he st andar d set  

f or t h by t he Uni t ed St at es Supr eme Cour t  i n Boyde.   Lohmei er ,  

205 Wi s.  2d at  193.   Thus,  t he pl acement  of  t he bur den i n t hi s  

Uni t ed St at es Supr eme Cour t  case and ot her s appl y i ng i t  i s  

i nst r uct i ve her e.  

¶47 I n Boyde,  t he Uni t ed St at es Supr eme Cour t  exami ned 

whet her  a j ur y i nst r uct i on gi ven i n t he penal t y phase of  a 

homi ci de t r i al  pr ohi bi t ed t he j ur y f r om consi der i ng t he 

def endant ' s mi t i gat i ng conduct  r el evant  t o whet her  t he deat h 

penal t y was war r ant ed,  even t hough not  necessar i l y  r el evant  t o 

gui l t  or  i nnocence of  t he cr i me char ged.   494 U. S.  at  373,  377-

78.   As we di d i n Lohmei er ,  t he Supr eme Cour t  c l ar i f i ed t he 

appr opr i at e st andar d f or  chal l enges t o l egal l y  cor r ect  j ur y 

i nst r uct i ons,  and i n so doi ng,  suggest ed t hat  t he def endant  bor e 

t he bur den of  est abl i shi ng a r easonabl e l i kel i hood of  

unconst i t ut i onal  appl i cat i on.   Boyde,  494 U. S.  at  380.    



No.  2009AP956- CR   

 

25 
 

¶48 Mor e r ecent l y,  i n Waddi ngt on,  129 S.  Ct .  at  831,  t he 

Uni t ed St at es Supr eme Cour t  r eaf f i r med Boyde,  and emphasi zed 

t hat  t he bur den was t he def endant ' s.   I n r evi ewi ng a chal l enge 

t o a l egal l y accur at e i nst r uct i on on t he basi s  t hat  t he j ur y may 

have been mi sl ed i nt o i ncor r ect l y appl y i ng t hat  i nst r uct i on,  t he 

Cour t  st at ed t hat  " t he def endant  must  show bot h t hat  t he 

i nst r uct i on was ambi guous and t hat  t her e was a r easonabl e 

l i kel i hood t hat  t he j ur y appl i ed t he i nst r uct i on i n a way t hat  

r el i eved t he St at e of  i t s  bur den of  pr ovi ng ever y el ement  of  t he 

cr i me beyond a r easonabl e doubt . "   Waddi ngt on,  129 S.  Ct .  at  831 

( emphasi s added and i nt er nal  quot at i ons omi t t ed) .   Whi l e,  i n 

Lohmei er ,  we had not  expl i c i t l y  pl aced t he bur den of  pr oof  on 

t he def endant ,  we do so now. 11 

¶49 A def endant  meet s t hi s bur den onl y i f  he or  she 

est abl i shes t hat  a const i t ut i onal  v i ol at i on was r easonabl y 

l i kel y.   Lohmei er ,  205 Wi s.  2d at  193.   " Wi sconsi n cour t s shoul d 

not  r ever se a convi ct i on s i mpl y because t he j ur y  possi bl y coul d 

have been mi sl ed;  r at her  a new t r i al  shoul d be or der ed onl y i f  

t her e i s a r easonabl e l i kel i hood t hat  t he j ur y was mi sl ed and 

t her ef or e appl i ed pot ent i al l y  conf usi ng i nst r uct i ons i n an 

                                                 
11 Thi s concl usi on i s i n l i ne wi t h t he pl acement  of  t he 

bur den i n ot her  cont ext s i n appeal s chal l engi ng t he 
const i t ut i onal i t y of  a cr i mi nal  convi ct i on.   See,  e. g. ,  St at e v.  
Johnson,  153 Wi s.  2d 121,  127,  449 N. W. 2d 845 ( 1990)  ( bur den on 
def endant  t o pr ove r easonabl e pr obabi l i t y  of  pr ej udi ce i n 
i nef f ect i ve assi st ance of  counsel  c l ai m) ;  St at e v.  Smi t h,  2010 
WI  16,  ¶¶8- 9,  323 Wi s.  2d 377,  780 N. W. 2d 90 ( bur den on 
def endant  t o pr ove unconst i t ut i onal i t y of  st at ut e under  whi ch he 
was convi ct ed) .   I t  i s  al so cl ear l y i n l i ne wi t h t he Uni t ed 
St at es Supr eme Cour t  cases di scussed her ei n.   
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unconst i t ut i onal  manner . "   I d.  at  193- 94.   The Uni t ed St at es 

Supr eme Cour t  has f ur t her  expl ai ned i n Boyde t hat ,  " [ a] l t hough a 

def endant  need not  est abl i sh t hat  t he j ur y was mor e l i kel y t han 

not  t o have been i mper mi ssi bl y i nhi bi t ed by t he 

i nst r uct i on .  .  .  [ t her e i s no const i t ut i onal  v i ol at i on]  i f  

t her e i s onl y a possi bi l i t y  of  such an i nhi bi t i on. "   494 U. S.  at  

380.   Even some " ambi gui t y,  i nconsi st ency,  or  def i c i ency"  i n an 

i nst r uct i on does not  v i ol at e due pr ocess unl ess t her e i s a 

r easonabl e l i kel i hood t hat ,  consi der i ng t he whol e t r i al ,  t he 

j ur y unconst i t ut i onal l y appl i ed t he i nst r uct i on.   Waddi ngt on,  

129 S.  Ct .  at  831- 32 ( quot i ng Mi ddl et on v.  McNei l ,  541 U. S.  433,  

437 ( 2004) ) .  

¶50 A j ur y i s unconst i t ut i onal l y mi sl ed i f  t her e i s a 

r easonabl e l i kel i hood t hat  t he i nst r uct i on was appl i ed i n a 

manner  t hat  deni ed t he def endant  " a meani ngf ul  oppor t uni t y f or  

consi der at i on by t he j ur y of  hi s def ense .  .  .  .  t o t he 

det r i ment  of  a def endant ' s due pr ocess r i ght s. "   Lohmei er ,  205 

Wi s.  2d at  192.   Thus,  a j ur y appl i es an i nst r uct i on i n an 

unconst i t ut i onal  manner  i f  i t  bel i eves t hat  such i nst r uct i on 

pr ecl udes " t he consi der at i on of  const i t ut i onal l y r el evant  

evi dence. "   Boyde,  494 U. S.  at  380.  

¶51 Appl y i ng t he above st andar d t o t he case at  hand,  we 

hol d t hat  Bur r i s has not  est abl i shed a r easonabl e l i kel i hood 

t hat  t he j ur y  appl i ed t he suppl ement al  i nst r uct i on i n an 

unconst i t ut i onal  manner .   The j ur y appl i ed t he i nst r uct i ons 

pr oper l y i f  i t  under st ood t hat ,  i n det er mi ni ng whet her  Bur r i s 

act ed wi t h ut t er  di sr egar d f or  human l i f e,  i t  shoul d consi der  
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t he t ot al i t y of  t he c i r cumst ances i ncl udi ng Bur r i s ' s r el evant  

conduct  bef or e,  dur i ng and af t er  t he shoot i ng.   See Jensen,  236 

Wi s.  2d 521,  ¶¶17,  24.   Because we exami ne t he chal l enged j ur y 

i nst r uct i on i n l i ght  of  t he whol e pr oceedi ngs,  t he evi dence 

pr esent ed at  t r i al  al ong wi t h t he i ni t i al  i nst r uct i on,  t he 

j ur y ' s quest i on,  and t he suppl ement al  i nst r uct i on ar e al l  

r el evant  t o our  anal ysi s.  

¶52 The St at e pr esent ed evi dence f r om t he Rashadas about  

t he event s l eadi ng up t o t he shoot i ng.   The par t i es agr ee t hat ,  

i f  bel i eved,  t he Rashada f ami l y ' s t est i mony——t hat  Bur r i s waved 

ar ound a l oaded . 45 cal i ber  pi st ol ,  r ai sed t he gun,  poi nt ed i t  

at  Kamal ,  and shot  hi m i n t he neck at  poi nt - bl ank r ange——

est abl i shed t hat  Bur r i s act ed wi t h ut t er  di sr egar d.   

¶53 Bur r i s,  however ,  pr esent ed a di f f er ent  account  of  how 

t he shoot i ng happened and what  he di d bef or e i t  occur r ed.   Hi s  

t est i mony,  i f  bel i eved,  suggest s t hat  he di d not  act  wi t h ut t er  

di sr egar d and t hat  t he shoot i ng was an unf or t unat e acci dent .   

Bur r i s al so asser t s t hat  he si gni f i cant l y i mpeached t he 

Rashadas'  t est i mony about  what  happened bef or e t he shoot i ng by 

hi ghl i ght i ng sever al  i nconsi st enci es.  

¶54 Bot h Bur r i s and t he Rashadas t est i f i ed t hat  

i mmedi at el y af t er  t he shoot i ng,  Bur r i s showed r emor se,  st at ed 

t hat  he hoped Kamal  woul d not  di e,  and was so di st r aught  t hat  he 

of f er ed hi s gun t o ei t her  Cat hy or  Khadi j ah and asked one of  

t hem t o shoot  hi m.   By al l  account s,  t hi s l ast ed about  one 

mi nut e.    
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¶55 Then,  Bur r i s l ef t  t he apar t ment  and evaded pol i ce f or  

about  f i ve mont hs bef or e t ur ni ng hi msel f  i n.   To avoi d capt ur e,  

Bur r i s l ef t  Mi l waukee f or  appr oxi mat el y t wo and a hal f  weeks.   

Somet i me af t er  t he shoot i ng and bef or e t ur ni ng hi msel f  i n,  

Bur r i s di sposed of  t he gun used i n t he shoot i ng.   He al so di d 

not  cont act  t he Rashada f ami l y about  Kamal ' s wel l - bei ng.      

¶56 Rel evant  t o t he el ement  of  ut t er  di sr egar d f or  human 

l i f e,  t he c i r cui t  cour t  gave t he f ol l owi ng i nst r uct i on f r om t he 

pat t er n j ur y i nst r uct i on f or  f i r st - degr ee r eckl ess i nj ur y,  Wi s 

JI ——Cr i mi nal  1250:  

I n det er mi ni ng whet her  t he conduct  showed ut t er  
di sr egar d f or  human l i f e,  you shoul d consi der  t hese 
f act or s:  what  t he def endant  was doi ng;  why t he 
def endant  was engaged i n t hat  conduct ;  how danger ous 
t he conduct  was;  how obvi ous t he danger  was;  whet her  
t he conduct  showed any r egar d f or  l i f e;  and,  al l  ot her  
f act s and ci r cumst ances r el at i ng t o t he conduct .   
( Emphasi s added. )  

¶57 Af t er  t he j ur y i nst r uct i ons wer e gi ven,  t he St at e and 

Bur r i s made t hei r  c l osi ng ar gument s,  whi ch f ocused on whet her  

Bur r i s act ed wi t h ut t er  di sr egar d f or  human l i f e.   Bot h t he 

St at e and Bur r i s  br ought  up t he si gni f i cance of  Bur r i s ' s af t er -

t he- f act  conduct ,  i ncl udi ng bot h hi s r emor se i mmedi at el y af t er  

t he shoot i ng and hi s deci s i on t o f l ee t he scene and evade 

pol i ce.  

¶58 Dur i ng del i ber at i ons,  t he j ur y submi t t ed t he f ol l owi ng 

quest i on t o t he c i r cui t  cour t :  " Regar di ng t he el ement  of  ut t er  

di sr egar d,  al l  ot her  f act s and ci r cumst ances r el at i ng t o t he 
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i nci dent ,  do we consi der  f act s  and ci r cumst ances af t er  t he 

shoot i ng?" 12      

¶59 I n r esponse t o t he j ur y ' s quest i on,  t he c i r cui t  cour t  

gave t he f ol l owi ng suppl ement al  i nst r uct i on:  

Fi r st  of  al l ,  I  want  t o emphasi ze t hat  you ar e t o r el y 
on t he i nst r uct i ons t hat  I  gave you.   Al l  r i ght ?  And 
t o r el y on al l  of  t he i nst r uct i ons t hat  I  gave you.  

And i n r esponse t o t hi s quest i on,  i f  t hi s c l ar i f i es 
anyt hi ng,  af t er - t he- f act  r egar d f or  human l i f e does 
not  negat e ut t er  di sr egar d ot her wi se est abl i shed by 
t he c i r cumst ances bef or e and dur i ng t he cr i me.   I t  may 
be consi der ed by t he f act - f i nder  as a par t  of  t he 
t ot al  f act ual  pi ct ur e,  but  i t  does not  oper at e t o 
pr ecl ude a f i ndi ng of  ut t er  di sr egar d f or  human l i f e.   
The el ement  of  ut t er  di sr egar d f or  human l i f e i s 
measur ed obj ect i vel y on t he basi s of  what  a r easonabl e 
per son i n t he def endant ' s posi t i on woul d have known.  

¶60 Looki ng at  t he chal l enged suppl ement al  i nst r uct i on i n 

l i ght  of  t he r est  of  t he pr oceedi ngs,  we concl ude t hat  Bur r i s 

has not  met  hi s  bur den.   Bur r i s has not  est abl i shed a r easonabl e 

l i kel i hood t hat  t he j ur y was unconst i t ut i onal l y mi sl ed gi ven t he 

ext ensi ve evi dence of  Bur r i s ' s af t er - t he- f act  conduct  pr esent ed 

at  t r i al ,  counsel ' s f ocus on t hi s evi dence i n c l osi ng 

st at ement s,  and l anguage i n bot h t he pat t er n and suppl ement al  

                                                 
12 As Bur r i s poi nt s out ,  t he j ur y submi t t ed a subst ant i al l y  

s i mi l ar  quest i on whi l e t he c i r cui t  cour t  and counsel  wer e 
di scussi ng whet her  t o gi ve a suppl ement al  i nst r uct i on and what  
t o i ncl ude i n t hat  i nst r uct i on.   The j ur y asked,  " Shoul d we 
consi der  f act s and ci r cumst ances af t er  t he shoot i ng i n 
det er mi ni ng ut t er  di sr egar d?"   Bur r i s ar gues t hat  i t  i s  
s i gni f i cant  t hat  t he j ur y asked t wo quest i ons about  whet her  i t  
coul d consi der  af t er - t he- f act  conduct ;  however ,  we not e t hat  t he 
f or eper son cl ar i f i ed t hat  t he j ur y submi t t ed t wo quest i ons 
bef or e r ecei v i ng an answer  f r om t he ci r cui t  cour t ,  s i mpl y 
because t he j ur y " t hought  t o ask [ t he quest i on]  mor e di r ect l y. "   
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j ur y i nst r uct i ons i ndi cat i ng t hat  i t  coul d consi der  t hi s conduct  

i n i t s det er mi nat i on.   

¶61 Ther e was ext ensi ve t est i mony at  t r i al  about  Bur r i s ' s  

af t er - t he- f act  conduct .   The key wi t nesses and Bur r i s hi msel f  

t est i f i ed about  Bur r i s ' s r emor sef ul  conduct  i mmedi at el y af t er  

t he shoot i ng,  and hi s act i ons i n l eavi ng t he apar t ment  wi t hout  

cal l i ng f or  hel p,  or  wai t i ng f or  i t  t o ar r i ve,  and t hen f l eei ng 

f r om pol i ce f or  appr oxi mat el y f i ve mont hs.   Af t er  t he j ur y was 

i nst r uct ed t o consi der  " al l  ot her  f act s and ci r cumst ances 

r el at i ng t o t he [ def endant ' s]  conduct "  i n i t s ut t er  di sr egar d 

anal ysi s,  t he St at e and Bur r i s hi ghl i ght ed t he si gni f i cance of  

bot h t he mi t i gat i ng and aggr avat i ng af t er - t he- f act  conduct  i n 

t hei r  r espect i ve ar gument s dur i ng c l osi ng st at ement s.   

¶62 The pat t er n j ur y  i nst r uct i on t ol d t he j ur y t o consi der  

" al l  ot her  f act s  and ci r cumst ances r el at i ng t o t he [ def endant ' s]  

conduct . "   Based on i t s quest i ons,  even af t er  t hi s i nst r uct i on,  

t he j ur y was unsur e whet her  i t  coul d consi der  af t er - t he- f act  

conduct .   Si gni f i cant l y,  t he c i r cui t  cour t  r esponded t hr ough t he 

suppl ement al  i nst r uct i on t hat  af t er - t he- f act  conduct  " may be 

consi der ed by t he f act - f i nder  as a par t  of  t he t ot al  f act ual  

pi ct ur e. "   Whi l e ot her  l anguage i n t he suppl ement al  i nst r uct i on 

r egar di ng t he r ol e of  af t er - t he- f act  conduct ——" does not  negat e"  

and " does not  oper at e t o pr ecl ude" ——t aken out  of  cont ext  f r om 

Jensen,  was pot ent i al l y  ambi guous,  ambi gui t y or  some possi bi l i t y  

t hat  t he j ur y was mi sl ed,  i n and of  i t sel f ,  i s  not  enough t o 
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pr ove a v i ol at i on of  due pr ocess. 13  Lohmei er ,  205 Wi s.  2d at  

193- 94;  Waddi ngt on,  129 S.  Ct .  at  831- 32.    

¶63 Gi ven al l  t he evi dence and ar gument s r egar di ng hi s 

af t er - t he- f act  conduct ,  and t he l anguage i n t he j ur y 

i nst r uct i ons per mi t t i ng t he j ur y t o consi der  such conduct ,  

Bur r i s has not  est abl i shed a r easonabl e l i kel i hood t hat  t he j ur y 

i gnor ed al l  of  t hat  because of  a pot ent i al l y  ambi guous 

i nst r uct i on.   Lohmei er ,  205 Wi s.  2d at  198 ( " We f i nd i t  i s  not  

r easonabl y l i kel y t hat  t he j ur or s woul d bel i eve t hi s s i ngl e 

i nst r uct i on t r ansf or med al l  of  t he pr i or  pr oceedi ngs i nt o a 

' v i r t ual  char ade. ' "  ( quot i ng Boyde,  494 U. S.  at  383) ) .   The 

r esul t ,  t he j ur y' s f i ndi ng of  ut t er  di sr egar d,  does not  i ndi cat e 

ot her wi se.   I ndeed,  t he r esul t  i s  consi st ent  wi t h t he j ur y 

consi der i ng al l  t he evi dence of  Bur r i s ' s conduct  bef or e,  dur i ng,  

and af t er  t he shoot i ng,  i ncl udi ng bot h t he mi t i gat i ng af t er - t he-

f act  conduct  ( Bur r i s ' s i mmedi at e r emor se)  and t he aggr avat i ng 

                                                 
13 Chi ef  Just i ce Abr ahamson' s di ssent  woul d r ever se Bur r i s ' s 

convi ct i on and gr ant  hi m a new t r i al  because of  an " ambi guous"  
or  a " pot ent i al l y  ambi guous"  suppl ement al  j ur y i nst r uct i on,  but  
t hi s i s not  t he appr opr i at e st andar d.   See di ssent ,  ¶¶93,  95,  
98.   As our  past  pr ecedent  and t hat  of  t he Uni t ed St at es Supr eme 
Cour t  advi ses,  " Wi sconsi n cour t s  shoul d not  r ever se a convi ct i on 
s i mpl y because t he j ur y possi bl y  coul d have been mi sl ed, "  St at e 
v.  Lohmei er ,  205 Wi s.  2d 183,  193,  556 N. W. 2d 90 ( 1996) ,  or  
based on some " ambi gui t y,  i nconsi st ency,  or  def i c i ency"  i n t he 
i nst r uct i on,  Waddi ngt on v.  Sar ausad,  555 U. S.  179,  129 S.  Ct .  
823,  831 ( 2009)  ( quot i ng Mi ddl et on v.  McNei l ,  541 U. S.  433,  437 
( 2004) ) .   The r easonabl e l i kel i hood st andar d demands t hat  t he 
def endant  ar t i cul at e somet hi ng mor e t han an ambi gui t y or  a 
possi bi l i t y  t hat  t he j ur y was mi sl ed,  and Bur r i s  has not  done so 
i n t hi s case.   See supr a ¶49.  
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af t er - t he- f act  conduct  ( Bur r i s ' s f l i ght  f r om t he apar t ment  and 

f r om pol i ce) .   

¶64  Bur r i s has not  est abl i shed a r easonabl e l i kel i hood 

t hat  t he j ur y was mi sl ed i n t hi s case,  but  suppl ement al  

i nst r uct i ons such as t he one gi ven her e,  t aken out  of  cont ext  

f r om Jensen,  do have t he pot ent i al  t o be conf usi ng.   Thus,  we 

r ecommend t hat  t he Cr i mi nal  Jur y  I nst r uct i on Commi t t ee,  i n i t s  

comment s t o t he " f i r st - degr ee r eckl ess"  of f ense i nst r uct i ons,  

Wi s JI ——Cr i mi nal  1016- 22,  1250,  and t he ut t er  di sr egar d f or  

human l i f e i nst r uct i on,  Wi s JI ——Cr i mi nal  924A,  advi se agai nst  

t aki ng cer t ai n l anguage di r ect l y  f r om ut t er  di sr egar d cases such 

as Jensen wi t hout  pr ovi di ng t he necessar y cont ext  t o f ul l y  

expl ai n t he pr oper  i nqui r y.   Addi t i onal l y,  we r ecommend t hat  t he 

Commi t t ee consi der  r evi s i ng t hese i nst r uct i ons t o mor e 

expl i c i t l y  di r ect  t he j ur y t hat ,  i n i t s ut t er  di sr egar d f or  

human l i f e consi der at i on,  i t  shoul d consi der  t he t ot al i t y of  t he 

c i r cumst ances i ncl udi ng any r el evant  evi dence r egar di ng a 

def endant ' s conduct  bef or e,  dur i ng,  and af t er  t he cr i me.     

I I I .  CONCLUSI ON 

¶65 We concl ude t hat  a def endant ' s conduct  i s not ,  as a 

mat t er  of  l aw,  assi gned mor e or  l ess wei ght  whet her  t he conduct  

occur r ed bef or e,  dur i ng,  or  af t er  t he cr i me.   We hol d t hat ,  when 

eval uat i ng whet her  a def endant  act ed wi t h ut t er  di sr egar d f or  

human l i f e,  a f act - f i nder  shoul d consi der  any r el evant  evi dence 

i n r egar d t o t he t ot al i t y of  t he c i r cumst ances.  

¶66 We f ur t her  hol d t hat  Bur r i s has not  est abl i shed a 

r easonabl e l i kel i hood t hat  t he j ur y appl i ed t he suppl ement al  
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j ur y i nst r uct i on on t he ut t er  di sr egar d f or  human l i f e el ement  

i n an unconst i t ut i onal  manner .   We ar e sat i sf i ed t hat  t he 

suppl ement al  i nst r uct i on di d not  mi sl ead t he j ur y i nt o bel i evi ng 

t hat  i t  coul d not  consi der  Bur r i s ' s r el evant  af t er - t he- f act  

conduct  i n i t s det er mi nat i on on ut t er  di sr egar d f or  human l i f e.     

¶67 Ther ef or e,  we r ever se t he cour t  of  appeal s deci s i on 

and r emand t he case t o al l ow t he cour t  of  appeal s t o deci de t he 

ot her  c l ai ms Bur r i s r ai sed bef or e i t .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he cour t  of  appeal s f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶68 DAVI D T.  PROSSER,  J.    (concurring).  The def endant ,  

Donovan M.  Bur r i s,  was convi ct ed of  f i r st - degr ee r eckl ess i nj ur y  

whi l e ar med i n v i ol at i on of  Wi s.  St at .  §§ 940. 23( 1)  and 939. 63.   

I  concur  i n t he maj or i t y ' s deci s i on t o r ever se t he deci s i on of  

t he cour t  of  appeal s,  whi ch had r ever sed t he ci r cui t  cour t ' s  

deni al  of  t he def endant ' s mot i on f or  a new t r i al .   I n my vi ew,  

t he c i r cui t  cour t ' s  suppl ement al  i nst r uct i on t o t he j ur y was 

cor r ect .  

¶69 I  wr i t e separ at el y because I  am unper suaded by t he 

ar gument s and anal ysi s about  t he r el evance of  conduct  " af t er  t he 

cr i me. "  

¶70 The maj or i t y opi ni on r eads i n par t  as f ol l ows:  

 The St at e r ai ses t he f ol l owi ng i ssue[  ]  f or  
r evi ew:  ( 1)  whet her  a f act - f i nder ,  i n det er mi ni ng 
whet her  a def endant  act ed wi t h ut t er  di sr egar d f or  
human l i f e,  shoul d gi ve hi s conduct  af t er  a cr i me l ess 
wei ght  t han hi s conduct  bef or e and dur i ng t he 
i nci dent  .  .  .   

 We concl ude t hat ,  i n an ut t er  di sr egar d anal ysi s,  
a def endant ' s conduct  i s not ,  as a mat t er  of  l aw,  
assi gned mor e or  l ess wei ght  whet her  t he conduct  
occur r ed bef or e,  dur i ng,  or  af t er  t he cr i me.   We hol d 
t hat ,  when eval uat i ng whet her  a def endant  act ed wi t h 
ut t er  di sr egar d f or  human l i f e,  a f act - f i nder  shoul d 
consi der  any r el evant  evi dence i n r egar d t o t he 
t ot al i t y of  t he c i r cumst ances.  

Maj or i t y op. ,  ¶¶6,  7.  

¶71 I  cannot  j oi n t he concl usi on st at ed i n ¶7 of  t he 

maj or i t y opi ni on.  

¶72 The st at ut e on second- degr ee r eckl ess i nj ur y r eads as 

f ol l ows:  " Whoever  r eckl essl y causes gr eat  bodi l y  har m t o anot her  

human bei ng i s gui l t y of  a Cl ass F f el ony. "   Wi s.  St at .  
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§ 940. 23( 2) ( a) .   A Cl ass F f el ony i s puni shabl e by " a f i ne not  

t o exceed $25, 000 or  i mpr i sonment  not  t o exceed 12 year s and si x  

mont hs,  or  bot h. "   Wi s.  St at .  § 939. 50( 3) ( f ) .  

¶73 The el ement s of  second- degr ee r eckl ess i nj ur y ar e 

spel l ed out  i n Wi sconsi n Jur y I nst r uct i ons——Cr i mi nal  1252.   They 

ar e:   

( 1)  The def endant  caused gr eat  bodi l y har m t o ( name of  

v i ct i m) ;  and 

( 2)  The def endant  caused gr eat  bodi l y har m by cr i mi nal l y 

r eckl ess conduct .  

¶74 The i nst r uct i on expl ai ns t hat  " cr i mi nal l y r eckl ess 

conduct "  means:  

t he conduct  cr eat ed a r i sk of  deat h or  gr eat  bodi l y 
har m t o anot her  per son;  and  

t he r i sk of  deat h or  gr eat  bodi l y har m was 
unr easonabl e and subst ant i al ;  and  

t he def endant  was awar e t hat  ( hi s) ( her )  conduct  
cr eat ed t he unr easonabl e and subst ant i al  r i sk of  deat h 
or  gr eat  bodi l y har m.  

Wi s JI ——Cr i mi nal  1252.  

¶75 Ther e i s no suggest i on t hat  conduct  " af t er  t he cr i me"  

i s r el evant  t o whet her  t he def endant  was " cr i mi nal l y r eckl ess"  

or  whet her  t he def endant  " caused"  gr eat  bodi l y har m.  

¶76 The st at ut e on f i r st - degr ee r eckl ess i nj ur y i s exact l y 

t he same as t he st at ut e on second- degr ee r eckl ess i nj ur y except  

t hat  i t  adds an el ement ,  namel y,  " under  c i r cumst ances whi ch show 

ut t er  di sr egar d f or  human l i f e. "   Wi s.  St at .  § 940. 23( 1) ( a) .   

Fi r st - degr ee r eckl ess i nj ur y i s a Cl ass D f el ony,  meani ng t hat  

i t  i s  puni shabl e by " a f i ne not  t o exceed $100, 000 or  



No.   2009AP956- CR. dt p 

3 
 

i mpr i sonment  not  t o exceed 25 year s,  or  bot h. "   Wi s.  St at .  

§ 939. 50( 3) ( d) .   I n ot her  wor ds,  f i r st - degr ee r eckl ess i nj ur y 

doubl es t he per i od of  pot ent i al  i mpr i sonment  and quadr upl es t he 

pot ent i al  f i ne over  second- degr ee r eckl ess i nj ur y,  i f  t he st at e 

i s abl e t o pr ove a t hi r d el ement :  t hat  t he gr eat  bodi l y har m 

occur r ed " under  c i r cumst ances whi ch show ut t er  di sr egar d f or  

human l i f e. "  

¶77 To my mi nd,  t he c l ause " under  c i r cumst ances whi ch show 

ut t er  di sr egar d f or  human l i f e"  modi f i es t he phr ase " r eckl essl y 

causes. "   I f  t hi s i s cor r ect ,  conduct  " af t er  t he cr i me"  cannot  

be an el ement  of  " t he cr i me. "   ( Emphasi s added. )   The cr i me i s 

compl et e when t he def endant  " r eckl essl y causes"  gr eat  bodi l y 

har m.  

¶78 Ther e mi ght  be a f act ual  except i on t o t hi s pr i nci pl e 

i f  t he def endant  f i r ed mul t i pl e shot s or  i nf l i c t ed mul t i pl e st ab 

wounds or  admi ni st er ed mul t i pl e bl ows t o t he v i ct i m,  maki ng i t  

di f f i cul t  t o det er mi ne t he ef f ect  and or der  of  each i ndi v i dual  

wound,  or  i f  t he i nj ur i es ar e consi der ed t oget her .   But  wher e,  

as her e,  t her e was a s i ngl e gunshot  and no ot her  conduct  

cont r i but ed t o t he gr eat  bodi l y har m,  t he cr i me i s compl et e when 

t he gun i s f i r ed and gr eat  bodi l y har m i s caused as a r esul t .  

¶79 The maj or i t y opi ni on hol ds t hat  a def endant ' s conduct  

" af t er  t he cr i me"  i s t o be eval uat ed t he same as t he def endant ' s  

conduct  bef or e and dur i ng t he cr i me.   The l ogi cal  i mpl i cat i on of  

t hi s hol di ng i s t hat  a Cl ass F f el ony can be i ncr eased t o a 

Cl ass D f el ony by a def endant ' s cal l ous or  abhor r ent  conduct  

" af t er  t he cr i me" ;  or  t hat  a def endant ' s Cl ass D f el ony can be 
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decr eased t o a Cl ass F f el ony by a def endant ' s " af t er  t he cr i me"  

mi t i gat i ng conduct  and r emor se.  

¶80 I  can under st and how a def endant ' s " af t er  t he cr i me"  

conduct  coul d af f ect  t he def endant ' s sent ence,  but  I  cannot  

concei ve of  how a def endant ' s " af t er  t he cr i me"  conduct  coul d 

det er mi ne " t he cr i me"  i t sel f .  

¶81 The st at e may desi r e t o use wor ds or  conduct  " af t er  

t he cr i me"  t o r ei nf or ce i t s v i ew of  t he " c i r cumst ances"  bef or e 

and dur i ng t he cr i me,  but ,  i n my vi ew,  wor ds and conduct  " af t er  

t he cr i me"  cannot  i ncr ease t he gr avi t y of  t he cr i me.   

¶82 A def endant  may desi r e t o mi t i gat e " ut t er  di sr egar d"  

by hi s wor ds and conduct  af t er  i nf l i c t i ng gr eat  bodi l y har m.   

However ,  such sel f - ser vi ng evi dence shoul d be unavai l i ng.  

¶83 Yogi  Ber r a f amousl y r emar ked,  " I t ' s  never  over  t i l l  

i t ' s  over . "   The maj or i t y opi ni on gi ves new meani ng t o Yogi ' s 

aphor i sm .  .  .  at  t he expense of  l ogi c and or der  i n t he cr i mi nal  

l aw.    

¶84 The maj or i t y opi ni on——t o be bl unt ——depr i ves us of  any 

cer t ai nt y as t o when t he cr i me of  f i r st - degr ee r eckl ess i nj ur y 

i s compl et e.  

¶85 Because t he maj or i t y opi ni on i s i nt er nal l y 

i nconsi st ent ,  I  r espect f ul l y concur  i n t he r esul t .  
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¶86 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  j oi n 

t he maj or i t y i n r eaf f i r mi ng our  pr evi ous deci s i ons hol di ng t hat  

when eval uat i ng whet her  a def endant ' s conduct  r ef l ect s ut t er  

di sr egar d f or  human l i f e,  t he f act f i nder  shoul d exami ne t he 

t ot al i t y of  t he c i r cumst ances,  i ncl udi ng al l  r el evant  conduct  

bef or e,  dur i ng,  and af t er  a cr i me.   I  di sagr ee,  however ,  wi t h 

t he maj or i t y ' s appl i cat i on of  t hi s r ul e of  l aw t o t he j ur y 

i nst r uct i on i n t he pr esent  case.    

¶87 I  concl ude t hat  t he suppl ement al  i nst r uct i on was 

ambi guous and t hat  Bur r i s has shown t hat  t her e i s a r easonabl e 

l i kel i hood t hat  t he i nst r uct i on mi sl ed t he j ur y about  a cr i t i cal  

el ement  t hat  di st i ngui shes t he char ged cr i me f r om second- degr ee 

r eckl ess i nj ur y.     

¶88 Dur i ng del i ber at i ons i n t he pr esent  case,  t he j ur y 

posed t he f ol l owi ng quest i on t o t he c i r cui t  cour t  about  t he j ur y 

i nst r uct i ons:   " Regar di ng t he el ement  of  ut t er  di sr egar d,  al l  

ot her  f act s and ci r cumst ances r el at i ng t o t he i nci dent ,  do we 

consi der  f act s and ci r cumst ances af t er  t he shoot i ng?"   

¶89 The j ur y ' s conf usi on about  i nt er pr et i ng t he 

i nst r uct i on and det er mi ni ng what  evi dence i t  mi ght  consi der  i s  

appar ent  f r om t he quest i on asked t he ci r cui t  cour t .    

¶90 Bef or e t he c i r cui t  cour t  coul d answer  t hi s quest i on,  

t he j ur y posed anot her  quest i on i n wr i t i ng,  agai n wi t h r egar d t o 

t he el ement  of  ut t er  di sr egar d:   " Shoul d we consi der  f act s and 

ci r cumst ances af t er  t he shoot i ng i n det er mi ni ng ut t er  

di sr egar d?"    
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¶91 On t he basi s of  our  past  cases i nt er pr et i ng t he " ut t er  

di sr egar d f or  human l i f e"  el ement  and t he maj or i t y deci s i on 

t oday,  t he cor r ect  answer  t o each of  t he j ur y ' s quest i ons was 

" yes. "   I nst ead of  t hi s s i mpl e af f i r mat i ve r esponse,  t he c i r cui t  

cour t  gave t he j ur y a suppl ement al  i nst r uct i on,  ext r act i ng an 

excer pt  f r om St at e v.  Jensen,  2000 WI  84,  ¶32,  236 Wi s.  2d 521,  

613 N. W. 2d 170.   The f ol l owi ng suppl ement al  i nst r uct i on i s t he 

basi s f or  Bur r i s ' s asser t i on t hat  t he j ur y i nst r uct i ons wer e 

conf usi ng and mi sl ed t he j ur y t o appl y t he i nst r uct i on i n an 

unconst i t ut i onal  manner :  

Af t er - t he- f act  r egar d f or  human l i f e does not  negat e 
" ut t er  di sr egar d"  ot her wi se est abl i shed by t he 
c i r cumst ances bef or e and dur i ng t he cr i me.   I t  may be 
consi der ed by t he f act f i nder  as a par t  of  t he t ot al  
f act ual  pi ct ur e,  but  i t  does not  oper at e t o pr ecl ude a 
f i ndi ng of  ut t er  di sr egar d f or  human l i f e. 1   

¶92 The maj or i t y concl udes t hat  t he c i r cui t  cour t ' s  

r espondi ng t o t he j ur y ' s quest i on by gi v i ng t he j ur y t he Jensen 

suppl ement al  i nst r uct i on " was pot ent i al l y  ambi guous. " 2    

¶93 I  concl ude t hat  t he c i r cui t  cour t ' s  r esponse was 

ambi guous.   The Jensen suppl ement al  i nst r uct i on,  t aken out  of  

t he cont ext  of  t he Jensen case,  i s at  odds wi t h t he " t ot al i t y of  

t he c i r cumst ances"  appr oach r eaf f i r med by t he maj or i t y t oday.   

The Jensen suppl ement al  i nst r uct i on l anguage does not  expl ai n 

t hat  t he j ur y i s t o consi der  t he t ot al i t y of  t he c i r cumst ances,  

i ncl udi ng Bur r i s ' s act i ons bef or e,  dur i ng,  and af t er  t he 

                                                 
1 St at e v.  Jensen,  2000 WI  84,  ¶32,  236 Wi s.  2d 521,  613 

N. W. 2d 170.  

2 Maj or i t y op. ,  ¶62.  
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commi ssi on of  t he cr i me,  i n eval uat i ng whet her  he act ed wi t h 

ut t er  di sr egar d f or  human l i f e.      

¶94 I  agr ee wi t h t he cour t  of  appeal s t hat  when " t he 

Jensen l anguage was r ead t o t he j ur y i n answer  t o t he quest i on 

whet her  t hey coul d even consi der  af t er - t he- f act  act i ons,  t her e 

i s a r easonabl e l i kel i hood t hat  t he j ur y i nt er pr et ed t he answer  

as suggest i ng t hat  t he t r i al  cour t  was i mpl yi ng t hat  Bur r i s ' s 

af t er - t he- f act  conduct  was not  i mpor t ant  or  compel l i ng,  t hat  i t  

shoul d not  be consi der ed equal l y wi t h ot her  c i r cumst ances or  

t hat  no amount  of  af t er - t he- f act  r egar d f or  human l i f e coul d 

negat e ear l y behavi or  suggest i ng di sr egar d f or  human l i f e. "   

St at e v.  Bur r i s ,  No.  2009AP956- CR,  unpubl i shed sl i p op. ,  ¶32 

( Wi s.  Ct .  App.  Jan.  26,  2010)  ( emphasi s i n or i gi nal ) .    

¶95 The maj or i t y opi ni on acknowl edges t hat  t he Jensen 

l anguage quot ed i n t he suppl ement al  j ur y i nst r uct i on " was 

pot ent i al l y  ambi guous"  when t aken out  of  cont ext . 3  The maj or i t y 

advi ses t he Cr i mi nal  Jur y I nst r uct i on Commi t t ee t o r ef r ai n f r om 

quot i ng Jensen out  of  cont ext . 4  These st at ement s ar e t el l i ng.   

I f  Jensen' s l anguage t aken out  of  cont ext  does not  have a 

r easonabl e l i kel i hood of   mi sl eadi ng t he j ur y,  t hen why does t he 

maj or i t y i ssue t hi s advi sor y? 

¶96 The Jensen l anguage was appr opr i at e i n t he cont ext  of  

t hat  case.   The Jensen cour t  appl i ed a " suf f i c i ency of  t he 

evi dence"  st andar d of  r evi ew,  a hi ghl y def er ent i al  st andar d. 5  I n 

                                                 
3 Maj or i t y op. ,  ¶62.  

4 Maj or i t y op. ,  ¶64.    

5 Jensen,  236 Wi s.  2d 521,  ¶23.  
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cont ext ,  t he quot ed l anguage f r om Jensen r ej ect ed Jensen' s 

ar gument  t hat  hi s showi ng of  some r egar d f or  human l i f e af t er  

t he cr i me shoul d have pr ecl uded t he j ur y ' s f i ndi ng t hat  he act ed 

wi t h ut t er  di sr egar d f or  human l i f e. 6   

¶97 As t he maj or i t y  cor r ect l y poi nt s  out ,  t hi s l anguage i n 

Jensen shoul d not  be const r ued t o mean t hat  post - cr i me conduct  

i s ent i t l ed t o l ess wei ght  t han conduct  bef or e or  dur i ng t he 

cr i me. 7 

¶98 Yet ,  when t aken out  of  cont ext ,  t he Jensen l anguage 

" was pot ent i al l y  ambi guous, "  maki ng i t  r easonabl y l i kel y t hat  

t he j ur y appl i ed t he suppl ement al  i nst r uct i on i n an 

unconst i t ut i onal  manner .    

¶99 The Jensen suppl ement al  i nst r uct i on was mi sl eadi ng 

because i t  i mpl i ed t hat  i f  t he j ur y wer e t o f i nd t hat  Bur r i s ' s  

conduct  bef or e and dur i ng t he shoot i ng showed ut t er  di sr egar d 

f or  human l i f e,  t hen a f i ndi ng t hat  he di spl ayed some r egar d f or  

human l i f e af t er  t he shoot i ng coul d not  negat e t he f i ndi ng of  

ut t er  di sr egar d.  I f  t he j ur y i nt er pr et ed t he i nst r uct i on i n t hi s 

manner ,  t hen t her e i s a r easonabl e l i kel i hood t hat  t he j ur y was 

mi sl ed t o bel i eve t hat  Bur r i s ' s post - shoot i ng conduct  was ei t her  

not  ent i t l ed t o wei ght  or  t hat  i t  was ent i t l ed t o l ess wei ght  

t han hi s conduct  bef or e and dur i ng t he shoot i ng.   

¶100 Thus,  t her e i s  a r easonabl e l i kel i hood t hat  t he j ur y 

i nst r uct i on mi sl ed t he j ur y i nt o bel i evi ng t hat  t he St at e di d 

not  have t he bur den of  pr ovi ng beyond a r easonabl e doubt  t hat  

                                                 
6 Jensen,  236 Wi s.  2d 521,  ¶¶30- 32.  

7 Maj or i t y op. ,  ¶34.  
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Bur r i s exhi bi t ed ut t er  di sr egar d f or  human l i f e under  t he 

t ot al i t y of  t he c i r cumst ances,  and i nst ead onl y had t he bur den 

of  pr ovi ng Bur r i s ' s act i ons bef or e and dur i ng t he commi ssi on of  

cr i me evi nced ut t er  di sr egar d.          

¶101 I  agr ee wi t h t he maj or i t y t hat  we must  v i ew t he 

suppl ement al  i nst r uct i on i n l i ght  of  t he pr oceedi ng as a whol e,  

r at her  t han i n i sol at i on. 8  The maj or i t y r el i es on t he " ext ensi ve 

t est i mony"  pr esent ed at  t r i al  r egar di ng Bur r i s ' s af t er - t he- f act  

conduct ,  as wel l  as t he use of  t hat  conduct  by counsel  i n 

c l osi ng ar gument s,  t o det er mi ne t hat  Bur r i s has not  est abl i shed 

a r easonabl e l i kel i hood t hat  t he ambi guous i nst r uct i on mi sl ed 

t he j ur y i nt o t hi nki ng i t  coul d not  consi der  Bur r i s ' s af t er - t he-

f act  conduct  i n det er mi ni ng t he " ut t er  di sr egar d f or  human l i f e"  

el ement  of  t he cr i me.   Yet ,  as t he maj or i t y st at es,  af t er  t he 

" ext ensi ve t est i mony, "  t he c l os i ng ar gument s,  and t he pat t er n 

j ur y i nst r uct i on,  " t he j ur y was unsur e whet her  i t  coul d consi der  

af t er - t he- f act  conduct . " 9   

¶102 Al t hough t he suppl ement al  i nst r uct i on was but  one par t  

of  t he ent i r e pr oceedi ng,  i t  i s  c l ear  t hat  t he suppl ement al  

i nst r uct i on muddl ed t he l aw r egar di ng an el ement  of  cent r al  

i mpor t ance t o Bur r i s ' s def ense,  an el ement  t he j ur y f ocused on 

and was conf used about .    

¶103 Whi l e t he suppl ement al  i nst r uct i on may have been a 

cor r ect  st at ement  of  t he l aw i n t he cont ext  of  Jensen,  I  

concl ude t hat  i t  was r easonabl y l i kel y i n t he pr esent  case t o 

                                                 
8 Maj or i t y op. ,  ¶45 

9 Maj or i t y op. ,  ¶62.    
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conf use t he j ur or s and cause t hem t o appl y t he i nst r uct i on i n an 

unconst i t ut i onal  manner  because t he Jensen l anguage was t aken 

out  of  i t s  pr oper  cont ext .  

¶104 For  t he r easons set  f or t h,  I  di ssent .  
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