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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  St at e v.  Ni nham,  

2009 WI  App 64,  316 Wi s.  2d 776,  767 N. W. 2d 326,  whi ch af f i r med 

an or der  of  t he Br own Count y Ci r cui t  Cour t 1 denyi ng t he 

def endant ' s post - convi ct i on mot i on f or  sent enci ng r el i ef  under  

Wi s.  St at .  § 974. 06 ( 2007- 08) . 2   

¶2 A j ur y convi ct ed t he def endant  Omer  Ni nham ( Ni nham)  of  

f i r st - degr ee i nt ent i onal  homi ci de and physi cal  abuse of  a chi l d 

                                                 
1 The Honor abl e John D.  McKay pr esi ded.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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f or  t he deat h of  13- year - ol d Zong Vang ( Vang) .   Ni nham was 14 

year s ol d at  t he t i me of  t he of f ense.   The ci r cui t  cour t  

sent enced Ni nham t o l i f e i mpr i sonment  wi t hout  t he possi bi l i t y  of  

par ol e. 3   

¶3 Ni nham mount s a cat egor i cal  const i t ut i onal  chal l enge,  

ar gui ng t hat  sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  

wi t hout  par ol e i s cr uel  and unusual  i n v i ol at i on of  t he Ei ght h 

Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 6 of  t he Wi sconsi n Const i t ut i on.   I n t he al t er nat i ve,  

Ni nham seeks sent ence modi f i cat i on on t he gr ounds t hat  ( 1)  hi s 

sent ence i s undul y har sh and excessi ve;  ( 2)  new sci ent i f i c  

r esear ch r egar di ng adol escent  br ai n devel opment  const i t ut es a 

new f act or  t hat  f r ust r at es t he pur pose of  t he sent ence;  and ( 3)  

t he c i r cui t  cour t  r el i ed on an i mpr oper  f act or  when i mposi ng t he 

sent ence.   We di sagr ee wi t h Ni nham on al l  f our  gr ounds,  and 

accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

¶4 Fi r st ,  we hol d t hat  sent enci ng a 14- year - ol d t o l i f e 

i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e f or  commi t t i ng 

i nt ent i onal  homi ci de i s not  cat egor i cal l y unconst i t ut i onal .   We 

ar r i ve at  our  hol di ng by appl y i ng t he t wo- st ep appr oach empl oyed 

by t he Uni t ed St at es Supr eme Cour t ,  most  r ecent l y i n Gr aham v.  

                                                 
3 On Mar ch 24,  2000,  a j ur y f ound Ni nham gui l t y of  f i r st -

degr ee i nt ent i onal  homi ci de and physi cal  abuse of  a chi l d.   The 
cr i mes wer e commi t t ed on Sept ember  24,  1998,  when Ni nham was 14 
year s and 10 mont hs ol d.   Ni nham was 16 year s and 4 mont hs ol d 
when he was convi ct ed of  t he cr i mes.   On June 29,  2000,  when 
Ni nham was sent enced f or  hi s convi ct i on,  he was 16 year s and 7 
mont hs ol d.  
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Fl or i da,  130 S.  Ct .  2011 ( 2010) .   Fi r st ,  we concl ude t hat  Ni nham 

has f ai l ed t o demonst r at e t hat  t her e i s a nat i onal  consensus 

agai nst  sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  

par ol e when t he cr i me i s i nt ent i onal  homi ci de.   Second,  we 

concl ude i n t he exer ci se of  our  own i ndependent  j udgment  t hat  

t he puni shment  i s not  cat egor i cal l y unconst i t ut i onal .  

¶5 I n r egar d t o Ni nham' s second ar gument ,  we concl ude 

t hat  hi s sent ence of  l i f e i mpr i sonment  wi t hout  t he possi bi l i t y  

of  par ol e i s not  undul y har sh and excessi ve.   Under  t he 

c i r cumst ances of  t hi s case,  Ni nham' s puni shment  i s sever e,  but  

i t  i s  not  di spr opor t i onat el y so.  

¶6 Thi r d,  we concl ude t hat  Ni nham has not  demonst r at ed by 

c l ear  and convi nci ng evi dence t hat  t he sci ent i f i c  r esear ch on 

adol escent  br ai n devel opment  t o whi ch he r ef er s const i t ut es a 

" new f act or . "   Whi l e t he st udi es t hemsel ves may not  have been i n 

exi st ence at  t he t i me of  Ni nham' s sent enci ng,  t he concl usi ons 

t hey r eached wer e wi del y r epor t ed.  

¶7 Four t h,  we concl ude t hat  Ni nham has not  demonst r at ed 

by c l ear  and convi nci ng evi dence t hat  t he c i r cui t  cour t  act ual l y 

r el i ed upon t he r el i gi ous bel i ef s of  Vang' s f ami l y when i mposi ng 

Ni nham' s sent ence.    

I .  FACTUAL BACKGROUND 

¶8 We descr i be t he f act s of  t hi s case wi t h an 

under st andi ng t hat  t hi s hor r i f i c  and sensel ess cr i me cannot  

adequat el y be r educed i nt o wor ds.   The t er r or  exper i enced by t he 

v i ct i m and t he hur t  suf f er ed by hi s f ami l y and f r i ends i s,  i n a 

wor d,  uni magi nabl e.  



No.  2008AP1139   

 

4 
 

¶9 On Sept ember  24,  1998,  ar ound dusk,  13- year - ol d Vang 

was bi cycl i ng home al ong Webst er  Avenue i n Gr een Bay,  Wi sconsi n.   

Vang' s ol der  br ot her  had sent  Vang t o t he gr ocer y st or e f or  

t omat oes.   Vang was r et ur ni ng home on hi s bi cycl e,  car r y i ng a 

pl ast i c gr ocer y bag f i l l ed wi t h t omat oes,  when he was appr oached 

by f i ve j uveni l es:  14- year - ol d Ni nham,  13- year - ol d Ri char d 

Cr apeau ( Cr apeau) ,  13- year - ol d Jef f r ey P. ,  14- year - ol d Amanda 

G. ,  and 14- year - ol d Chr i st i n J.  

¶10 Ni nham and t he ot her  f our  j uveni l es di d not  know or  

r ecogni ze Vang.   Mor eover ,  by al l  account s,  Vang never  sai d or  

di d anyt hi ng t o pr ovoke t he f i ve j uveni l es.   Rat her ,  at  t he 

t i me,  Cr apeau was upset  wi t h hi s mot her  and " want ed t o f i ght  or  

see a f i ght . "   Consequent l y,  Cr apeau sai d t o Ni nham,  " Let ' s mess 

wi t h t hi s k i d, "  and Ni nham r esponded,  " ' I  got  your  back, '  

meani ng he woul d back [ Cr apeau]  up i n a f i ght . "  

¶11 Ni nham and Cr apeau began by ver bal l y t aunt i ng Vang,  

whi l e t he ot her  t hr ee j uveni l es " egg[ ed] "  t hem on.   Ni nham and 

Cr apeau' s assaul t s escal at ed i nt o physi cal  at t acks.   Cr apeau 

bumped i nt o Vang' s shoul der  and yanked hi s bi cycl e away f r om 

hi m.   Cr apeau al so gr abbed Vang' s gr ocer y bag out  of  hi s hands 

and t hr ew i t  i n t he di r ect i on of  St .  Vi ncent ' s Hospi t al ,  l ocat ed 

al ong t he same st r eet .   When Vang asked f or  hi s bi cycl e back,  

Ni nham punched Vang,  knocki ng hi m down.   

¶12 Vang got  up and st ar t ed r unni ng t owar ds t he near by St .  

Vi ncent ' s Hospi t al  par ki ng r amp.   Al l  f i ve j uveni l es chased 

af t er  Vang,  event ual l y cat chi ng up t o hi m on t he t op,  or  f i f t h 

f l oor ,  of  t he par ki ng r amp.   When t hey caught  up t o hi m,  Cr apeau 
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punched Vang i n t he f ace.   Vang r epeat edl y asked why t hey wer e 

t r y i ng t o hur t  hi m and pl eaded wi t h t hem t o l eave hi m al one.   

I nst ead,  Ni nham and Cr apeau began pushi ng Vang back and f or t h 

bet ween t hem,  i n a game Jef f r ey P.  r ef er r ed t o as " chi cken. "   

Ni nham punched Vang i n t he chest  as he pushed hi m back and 

f or t h.   

¶13 Ni nham t hen pi nned Vang by hi s wr i st s agai nst  t he 

par ki ng r amp' s concr et e wal l .   Whi l e Vang squi r med t o get  out  of  

Ni nham' s gr asp,  Cr apeau agai n punched Vang i n t he f ace.   

Accor di ng t o Cr apeau,  Vang was cr yi ng and scr eami ng,  " ' Let  me 

go. ' "    

¶14 Wi t h Ni nham st i l l  hol di ng Vang by hi s wr i st s,  Cr apeau 

gr abbed Vang' s ankl es.   Ni nham and Cr apeau t hen began swi ngi ng 

Vang back and f or t h out  over  t he par ki ng r amp' s concr et e wal l ——a 

dr op t hat  measur ed near l y 45 f eet  t o t he gr ound.   Vang was 

cr yi ng and scr eami ng,  beggi ng Ni nham and Cr apeau not  t o dr op 

hi m.   Whi l e swi ngi ng Vang out  over  t he wal l ,  Cr apeau l et  go of  

Vang' s f eet  and t ol d Ni nham t o " [ d] r op hi m. "   Ni nham l et  go of  

Vang' s wr i st s,  and i n Cr apeau' s wor ds,  Vang " j ust  sai l ed out  

over  t he wal l . "  

¶15 At  t he same t i me,  appr oxi mat el y 8: 00 p. m. ,  byst ander  

St even Her al y was i n hi s vehi c l e exi t i ng t he St .  Vi ncent ' s 

Hospi t al  par ki ng r amp when he hear d what  sounded l i ke a " bag of  

wet  cement  hi t t i ng t he pavement . "  

¶16 Vang l anded on hi s back on t he par ki ng r amp' s paved 

exi t  l ane,  12 f eet  f r om t he base of  t he r amp.    
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¶17 Rescue per sonnel ,  di spat ched at  8: 03 p. m. ,  det ect ed a 

f ai nt  pul se f r om Vang.   Vang was t r anspor t ed t o St .  Vi ncent ' s 

Hospi t al  wher e physi c i ans wer e unabl e t o r evi ve hi m.  

¶18 An aut opsy r eveal ed t hat  Vang suf f er ed a bl unt  i mpact  

t o hi s head and t r unk and di ed f r om cr ani ocer ebr al  t r auma due t o 

a f al l  f r om hei ght .  

¶19 Ni nham and t he ot her  f our  j uveni l es never  checked on 

Vang' s condi t i on and i nst ead r an f r om t he scene.   St i l l ,  t he 

Gr een Bay Pol i ce Depar t ment  was abl e t o f ocus i t s i nvest i gat i on 

on t he f i ve j uveni l es af t er  some of  t hem,  i n par t i cul ar ,  Jef f r ey 

P.  and Amanda G. ,  i ndi cat ed t o r el at i ves and pol i ce t hat  t hey 

knew who was r esponsi bl e f or  Vang' s deat h.    

¶20 I n hi s st at ement  t o pol i ce,  Jef f r ey P.  descr i bed how 

Ni nham st ood f or  sever al  seconds l ooki ng over  t he edge of  t he 

wal l  at  Vang bel ow.   Ni nham t hen l ooked at  Jef f r ey P.  and sai d,  

" Don' t  say not hi ng.   Bet t er  not  say shi t . "  

I I .  PROCEDURAL POSTURE 

¶21 On June 14,  1999,  Ni nham was char ged wi t h f i r st - degr ee 

i nt ent i onal  homi ci de i n v i ol at i on of  Wi s.  St at .  § 940. 01( 1)  

( 1997- 98)  and physi cal  abuse of  a chi l d cont r ar y t o Wi s.  St at .  

§ 948. 03( 2) ( b)  ( 1997- 98) ,  bot h as a par t y t o a cr i me under  Wi s.  

St at .  § 939. 05 ( 1997- 98) . 4  The char ge of  f i r st - degr ee 

                                                 
4 The St at e char ged Cr apeau wi t h t he same of f enses,  but  he 

was t r i ed separ at el y.   Cr apeau' s case i s not  bef or e us.  
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i nt ent i onal  homi ci de subj ect ed Ni nham t o t he j ur i sdi ct i on of  

cr i mi nal  cour t .   See Wi s.  St at .  § 938. 183( 1) ( am)  ( 1997- 98) . 5 

¶22 On Oct ober  13,  1999,  pr i or  t o t r i al  on t he 

af or ement i oned char ges,  t he St at e char ged Ni nham wi t h one count  

of  t hr eat  t o a j udge i n v i ol at i on of  Wi s.  St at .  § 940. 203( 2)  

( 1999- 00)  and t hr ee count s of  i nt i mi dat i on of  a wi t ness i n 

v i ol at i on of  Wi s.  St at .  § 940. 43( 3)  ( 1999- 00) .   The compl ai nt  

al l eged t hat  whi l e Ni nham was det ai ned i n Br own Count y ' s 

j uveni l e det ent i on f aci l i t y ,  he t hr eat ened t he l i f e of  Judge 

Ri char d J.  Di et z,  t he c i r cui t  cour t  j udge t hen pr esi di ng over  

Ni nham' s case.   The compl ai nt  f ur t her  al l eged t hat  upon l ear ni ng 

of  t he ot her  j uveni l es '  st at ement s t o pol i ce,  Ni nham t hr eat ened 

t o conduct  a " dr i ve by"  of  Jef f r ey P. ' s house,  t o " r ape and 

ki l l "  Amanda G. ,  and t o ar r ange f or  t he k i l l i ng of  Cr apeau' s 

s i st er .  

¶23 On t he i ni t i al  char ges of  f i r st - degr ee i nt ent i onal  

homi ci de and physi cal  abuse of  a chi l d,  Ni nham' s case pr oceeded 

t o a f our - day j ur y t r i al .   At  t r i al ,  Ni nham' s def ense was t hat  

he was not  t her e on t he par ki ng r amp on t he eveni ng of  Sept ember  

24,  1998,  and even i f  he was,  he di d not  i nt end t o dr op Vang 

                                                 
5 Wi sconsi n St at .  § 938. 183( 1) ( am)  ( 1997- 98)  pr ovi des,  i n 

r el evant  par t ,  t hat  " cour t s of  cr i mi nal  j ur i sdi ct i on have 
excl usi ve or i gi nal  j ur i sdi ct i on over  .  .  .  ( am)  [ a]  j uveni l e who 
i s al l eged t o have at t empt ed or  commi t t ed a v i ol at i on of  
s.  940. 01 .  .  .  on or  af t er  t he j uveni l e' s 10t h bi r t hday,  but  
bef or e t he j uveni l e' s 15t h bi r t hday. "  
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f r om t he edge. 6  On Mar ch 24,  2000,  t he j ur y convi ct ed Ni nham of  

bot h f i r st - degr ee i nt ent i onal  homi ci de and physi cal  abuse of  a 

chi l d.  

                                                 
6 Ni nham pr ovi ded var yi ng st at ement s t o pol i ce r egar di ng hi s 

i nvol vement  wi t h and knowl edge of  Vang' s deat h.   Ni nham f i r st  
c l ai med t hat  he and Vang wer e f r i ends and had been " hoody-
hoppi ng, "  or  st eal i ng hood or nament s,  t oget her  on t he par ki ng 
r amp when t wo peopl e i n a Cadi l l ac chased t hem,  t hi nki ng Ni nham 
and Vang st ol e t hei r  hood or nament .   Ni nham t ol d pol i ce t hat  
t hose t wo peopl e mi ght  have ki l l ed Vang.   Ni nham l at er  r et r act ed 
t hat  st at ement ,  admi t t i ng i t  was not  t r ue.   Ni nham t hen t ol d 
pol i ce t hat  he was i n t he ar ea of  St .  Vi ncent ' s Hospi t al  on 
Sept ember  24,  1998,  because he want ed t o v i s i t  hi s br ot her ' s 
baby.   Ni nham cl ai med,  however ,  t hat  he never  made i t  i nsi de t he 
hospi t al  and i nst ead went  over  t o hi s s i st er ' s house,  wher e he 
dr ank heavi l y and was pi cked up f or  under age dr i nki ng and put  
i nt o " det ox. "   Ul t i mat el y,  Ni nham deni ed bei ng anywher e near  t he 
St .  Vi ncent ' s Hospi t al  par ki ng r amp on Sept ember  24,  1998.  

I n hi s c l osi ng ar gument ,  however ,  Ni nham' s counsel  di d not  
deny t hat  Ni nham was on t he par ki ng r amp wi t h Vang and act ual l y 
conceded t he char ge of  physi cal  abuse of  a chi l d:   

[ I ] n t er ms of  t he abuse of  a chi l d,  I ' m not  goi ng t o 
ar gue t hat .   I  t hi nk obvi ousl y t her e was some pushi ng 
back and f or t h,  some punchi ng goi ng on.   I  don' t  know 
speci f i cal l y when.   Ther e' s  been a l i t t l e bi t  of  
di sagr eement  as t o who hi t  who and so f or t h,  but  I  
t hi nk t hat ' s a gi ven.   I  t hi nk he hel ped i n t hat .   I  
t hi nk Omer  par t i c i pat ed i n t hat .    

But  t he quest i on,  and t he t ough quest i on,  i s  
whet her  or  not  Omer  Ni nham f or med t he i nt ent  at  age 14 
t o,  i n f act ——i n f act ,  k i l l  Zong Vang.   And i t  i s  our  
posi t i on,  and I  can' t  st at e i t  mor e st r ongl y,  t hat  he 
di d not ,  i n f act ,  f or m t hat  i nt ent .   Whet her  Ri cky 
Cr apeau di d or  not  i s not  necessar y,  but  he di d not .   
Nor  di d he know what  Ri cky Cr apeau was goi ng t o do.    

Bad j udgment ?  Bad j uveni l e?  Bad a l ot  of  
t hi ngs.   But  I  don' t  t hi nk you can saddl e Omer  Ni nham 
at  t hi s poi nt  f r om t he f act s and evi dence on t hi s 
r ecor d wi t h i nt ent i onal  homi ci de.  
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¶24 The ci r cui t  cour t  conduct ed a sent enci ng hear i ng on 

June 29,  2000.   At  t he out set  of  t he hear i ng,  t he St at e moved t o 

di smi ss t he s i ngl e count  of  t hr eat  t o a j udge and t hr ee count s  

of  i nt i mi dat i on of  a wi t ness but  asked t hat  al l  f our  char ges be 

r ead i n. 7  The ci r cui t  cour t  gr ant ed t he St at e' s mot i on.  

¶25 The pr e- sent ence i nvest i gat i on ( PSI )  r eveal ed t hat  

Ni nham,  by t hen 16 year s ol d,  cont i nued t o deny any i nvol vement  

i n Vang' s homi ci de.   Fur t her mor e,  t he PSI  expl ai ned t hat  " [ b] y 

al l  account s,  [ ]  Ni nham emanat es f r om an ext r emel y dysf unct i onal  

f ami l y st r uct ur e, "  i n whi ch bot h of  hi s par ent s and sever al  of  

hi s s i bl i ngs engage i n sever e subst ance abuse and domest i c  

v i ol ence.   The PSI  descr i bed Ni nham as a " ser i ous subst ance 

abuser "  who snor t ed cocai ne on a weekl y basi s and,  s i nce gr ade 

school ,  dr ank al cohol  ever y day,  of t en al one,  and usual l y t o t he 

poi nt  of  unconsci ousness.   The PSI  al so r eveal ed t hat  Ni nham,  a 

member  of  t he Menomi nee I ndi an Tr i be,  c l ai med t o have a newf ound 

i nt er est  i n Nat i ve Amer i can spi r i t ual i t y.  

¶26 I n addi t i on,  t he PSI  descr i bed t he Vang f ami l y as 

devast at ed by t he l oss of  t hei r  son and br ot her .   Vang' s par ent s  

i ndi cat ed t hat  t hey f l ed Laos and Thai l and because t hey bel i eved 

t hat  t he Uni t ed St at es woul d be a saf er  and mor e pr osper ous 

                                                 
7 See Wi s.  St at .  § 973. 20( 1g) ( b)  ( 1999- 00) :   

" Read–i n cr i me"  means any cr i me t hat  i s unchar ged 
or  t hat  i s  di smi ssed as par t  of  a pl ea agr eement ,  t hat  
t he def endant  agr ees t o be consi der ed by t he cour t  at  
t he t i me of  sent enci ng and t hat  t he cour t  consi der s at  
t he t i me of  sent enci ng t he def endant  f or  t he cr i me f or  
whi ch t he def endant  was convi ct ed.  
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count r y t o r ai se t hei r  chi l dr en;  however ,  accor di ng t o t he 

Vangs,  t hey f l ed evi l  onl y t o di scover  i t  i n a di f f er ent  pl ace.   

Vang' s par ent s f ur t her  expr essed t hat  t hey had l ost  f ai t h i n t he 

basi c goodness of  peopl e and t hat  t hei r  r emai ni ng chi l dr en ar e 

f ear f ul  of  l eavi ng t he saf et y of  t hei r  home.  

¶27 Rel evant  t o t hi s case,  at  t he sent enci ng hear i ng,  

Vang' s br ot her ,  Seng Say Vang ( Seng Say) ,  gave a st at ement  on 

behal f  of  Vang' s  f ami l y and f r i ends.   Seng Say asked t he ci r cui t  

cour t  t o i mpose on Ni nham t he maxi mum sent ence of  l i f e 

i mpr i sonment  wi t hout  par ol e,  " t he same br ut al  and mer ci l ess 

ul t i mat um as [ Ni nham]  had gi ven t o Zong on Sept ember  24t h,  

1998. "   Seng Say t hen ar t i cul at ed t o t he c i r cui t  cour t  a bel i ef  

hel d by hi s f ami l y ' s Hmong cul t ur e:   

I n our  Hmong cul t ur e we bel i eve t hat  t he spi r i t  
of  a mur der ed per son cannot  be set  f r ee t o go i n peace 
unt i l  t he per pet r at or s be br ought  t o j ust i ce.   
Ther ef or e,  we ask t he Cour t ,  who i s t he onl y one t o 
have t he power  t o set  f r ee t he spi r i t  of  our  bel oved 
son,  br ot her ,  and f r i end,  Zong,  t o go i n peace by 
br i ngi ng Omer  Ni nham and hi s accompl i ces t o j ust i ce.  

¶28 Ni nham al so spoke at  sent enci ng.   He t ol d t he c i r cui t  

cour t  t hat  he was sor r y about  Vang' s deat h,  but  " [ t ] her e wasn' t  

not hi ng I  coul d do.   I  wasn' t  t her e.   I ' m goi ng t o keep sayi ng 

t hat  unt i l  t he day I  di e.   I  was not  t her e,  and t hat ' s t he 

honest  t r ut h. "  

¶29 As t o t he count  of  f i r st - degr ee i nt ent i onal  homi ci de,  

t he c i r cui t  cour t  sent enced Ni nham t o l i f e i mpr i sonment  wi t hout  

t he possi bi l i t y  of  par ol e.   For  t he count  of  physi cal  abuse of  a 
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chi l d,  t he c i r cui t  cour t  sent enced Ni nham t o f i ve year s 

i mpr i sonment ,  consecut i ve t o t he l i f e sent ence.    

¶30 I n i mposi ng Ni nham' s sent ence,  t he c i r cui t  cour t  

consi der ed t hr ee pr i mar y f act or s:  t he gr avi t y of  t he of f ense,  

t he char act er  of  t he of f ender ,  and t he need t o pr ot ect  t he 

publ i c.   Fi r st ,  t he c i r cui t  cour t  r egar ded t he gr avi t y of  t he 

of f ense as " beyond descr i pt i on"  and i ndi sput abl y " hor r i f i c . "   

The ci r cui t  cour t  not ed t hat  t he of f ense has had an 

i ndescr i babl e i mpact  on Vang' s f ami l y and f r i ends and on t he 

Gr een Bay communi t y.   Second,  concer ni ng t he char act er  of  t he 

of f ender ,  t he c i r cui t  cour t  " concede[ d]  f or  t he sake of  

di scussi on t hat  Omer  Ni nham i s a chi l d"  but  never t hel ess 

descr i bed Ni nham as " a f r i ght eni ng young man. "  The ci r cui t  cour t  

acknowl edged t hat  Ni nham der i ves f r om a dysf unct i onal  f ami l y but  

r ef used t o l et  t hat  excuse Ni nham' s conduct ,  expl ai ni ng t hat  

Ni nham i s " a chi l d of  t he st r eet  who knew what  he was 

doi ng .  .  .  . "   Thi r d,  t he c i r cui t  cour t  r easoned t hat  t he 

communi t y needs t o be pr ot ect ed f r om Ni nham:  " Soci et y needs t o 

know,  and especi al l y t hi s communi t y needs t o know,  t hat  you can 

send your  chi l d t o t he gr ocer y st or e and expect  t o see hi m 

agai n. "    

¶31 I n addi t i on,  t he c i r cui t  cour t  expr essed amazement  at  

t he f act  t hat  Ni nham cont i nued t o deny even bei ng t her e on t he 

eveni ng of  Vang' s deat h.   The ci r cui t  cour t  r ecogni zed t hat  

al cohol  was near l y a dai l y par t  of  Ni nham' s exi st ence but  

decl i ned t o v i ew t hat  as an excuse f or  hi s behavi or ,  f i ndi ng 
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t hat  Ni nham chose not  t o t ake advant age of  t he oppor t uni t i es he 

had t o t ur n away f r om negat i ve i nf l uences.  

¶32 Fi nal l y,  t he c i r cui t  cour t  comment ed on what  i t  deemed 

" an i nt er est i ng c l ash of  cul t ur es" :   

I  f i nd i t  i ncr edi bl y i nt er est i ng and somewhat  
s i gni f i cant  t hat  not  onl y am I  bei ng asked t o i mpose a 
sent ence i n t hi s mat t er ,  whi ch i s my obl i gat i on and my 
r esponsi bi l i t y ,  but  I ' m bei ng asked t o r el ease a soul .   
I  have t o comment  on t hat  because t hat ' s an 
i nt er est i ng c l ash of  cul t ur es,  and i t ' s  what  we' r e al l  
about  as a peopl e.   We have t o deal  wi t h t hose 
cul t ur es and t hose cl ashes as posi t i vel y as we can.    

And ever yt hi ng I  know about  you,  Omer ,  and 
ever yt hi ng I ' ve gl eaned about  you f r om your ——f r om t he 
i nf or mat i on t hat ' s been pr ovi ded t o me,  you deal t  wi t h 
t hose t hi ngs [ o] pposi t i onal l y.   You wer en' t  wi l l i ng t o 
l et  t hose cul t ur es and t hose di f f er ent  i deas 
i nt er mi ngl e.   I t  had t o be your  way or  no way at  al l .   
That ' s t oo bad.   And i t ' s  t hat  at t i t ude t hat  you' r e 
goi ng t o have t o change.  .  .  .    

I  woul d hope t hat  you[ ]  t ur n t o spi r i t ual i t y.   
Nat i ve Amer i can spi r i t ual i t y gi ves you somet hi ng t o 
bui l d on i n t hat  r egar d.   I t  had bet t er  because I  can 
t el l  you r i ght  now i f  your  at t i t ude and your  
r ut hl essness and t he per cept i on t hat  you have of  your  
r el at i onshi p t o t he communi t y i n whi ch you ar e goi ng 
t o f i nd your sel f  cont i nues as i t  i s ,  you' r e i n f or  a 
r eal  t ough r i de.  

¶33 On November  16,  2000,  Ni nham f i l ed an i ni t i al  mot i on 

f or  post - convi ct i on r el i ef ,  t he subst ance of  whi ch i s not  

r el evant  her e.   The ci r cui t  cour t  deni ed Ni nham' s mot i on,  and i n 

an unpubl i shed deci s i on,  t he cour t  of  appeal s  af f i r med.   See 

St at e v.  Ni nham,  No.  2001AP716- CR,  unpubl i shed sl i p op.  ( Wi s.  

Ct .  App.  Dec.  4,  2001) .  



No.  2008AP1139   

 

13 
 

¶34 On Mar ch 1,  2005,  t he Uni t ed St at es Supr eme Cour t  

deci ded Roper  v.  Si mmons,  543 U. S.  551 ( 2005) ,  concl udi ng t hat  

" [ t ] he Ei ght h and Four t eent h Amendment s f or bi d i mposi t i on of  t he 

deat h penal t y on of f ender s who wer e under  t he age of  18 when 

t hei r  cr i mes wer e commi t t ed. "   I d.  at  578.  

¶35 Fol l owi ng t he deci s i on i n Roper ,  on Oct ober  18,  2007,  

Ni nham f i l ed a mot i on f or  sent enci ng r el i ef  under  Wi s.  St at .  

§ 974. 06,  ar gui ng t hat  hi s sent ence of  l i f e i mpr i sonment  wi t hout  

par ol e v i ol at es t he Ei ght h and Four t eent h Amendment s of  t he 

Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 6 of  t he 

Wi sconsi n Const i t ut i on.   I n t he al t er nat i ve,  on t hr ee ot her  

gr ounds,  Ni nham asked t he ci r cui t  cour t  t o modi f y hi s sent ence 

t o make hi m el i gi bl e f or  par ol e.   Ni nham ar gued t hat  ( 1)  new 

sci ent i f i c  evi dence r el at i ng t o adol escent  br ai n devel opment  

const i t ut es a new f act or  t hat  i s  r el evant  t o t he sent ence 

i mposed;  ( 2)  hi s sent ence i s undul y har sh and excessi ve;  and ( 3)  

when sent enci ng Ni nham,  t he c i r cui t  cour t  i mpr oper l y consi der ed 

t he r el i gi ous bel i ef s of  t he v i ct i m' s f ami l y. 8 

¶36 The ci r cui t  cour t  deni ed Ni nham' s mot i on,  decl i ni ng t o 

modi f y hi s sent ence.   Wi t h r espect  t o t he const i t ut i onal i t y of  

sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  par ol e,  

t he c i r cui t  cour t  st at ed t hat  i t  was bound t o uphol d t he l aw as 

i t  cur r ent l y st ands.   The ci r cui t  cour t  det er mi ned t hat  t he 

                                                 
8 Ni nham' s 2007 post - convi ct i on mot i on al so i ncl uded 

ar gument s t hat  hi s i ni t i al  post - convi ct i on counsel  was 
i nef f ect i ve and t hat  he i s ent i t l ed t o a new t r i al  i n t he 
i nt er est  of  j ust i ce.   However ,  Ni nham di d not  pur sue t hose 
ar gument s on appeal ,  and accor di ngl y,  we do not  addr ess t hem.  
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hol di ng i n Roper ,  whi ch concer ns t he const i t ut i onal i t y of  

subj ect i ng a j uveni l e t o capi t al  puni shment ,  i s  i napposi t e t o 

Ni nham' s case. 9   

¶37 The ci r cui t  cour t  s i mi l ar l y r ej ect ed Ni nham' s 

al t er nat i ve ar gument s f or  sent ence modi f i cat i on.   I n r egar d t o 

Ni nham' s c l ai med new f act or ,  t he c i r cui t  cour t  f ai l ed t o 

per cei ve any si gni f i cant  di st i nct i ons bet ween t he " new"  

sci ent i f i c  evi dence ci t ed by Ni nham and t he psychol ogi cal  

evi dence on adol escent s c i t ed by t he Supr eme Cour t  i n Thompson 

v.  Okl ahoma,  487 U. S.  815 ( 1988)  ( pl ur al i t y opi ni on) ,  12 year s 

bef or e Ni nham was sent enced.   I n addi t i on,  t he c i r cui t  cour t  

concl uded t hat  Ni nham' s sent ence of  l i f e i mpr i sonment  wi t hout  

                                                 
9 Al t er nat i vel y,  t he c i r cui t  cour t  deni ed Ni nham' s mot i on on 

t he gr ounds t hat  Ni nham was pr ocedur al l y bar r ed f r om r ai s i ng hi s 
const i t ut i onal  chal l enge f or  t he f i r st  t i me i n a subsequent  
post - convi ct i on mot i on under  Wi s.  St at .  § 974. 06.   See 
§ 974. 06( 4) ;  St at e v.  Escal ona- Nar anj o,  185 Wi s.  2d 168,  181- 82,  
517 N. W. 2d 157 ( 1994)  ( " [ I ] f  t he def endant ' s gr ounds f or  r el i ef  
have been f i nal l y adj udi cat ed,  wai ved or  not  r ai sed i n a pr i or  
post convi ct i on mot i on,  t hey may not  become t he basi s f or  a 
sec.  974. 06 mot i on.   The l anguage of  subsect i on ( 4)  does not  
exempt  a const i t ut i onal  i ssue f r om t hi s l i mi t at i on,  unl ess t he 
cour t  ascer t ai ns t hat  a ' suf f i c i ent  r eason'  exi st s f or  ei t her  
t he f ai l ur e t o al l ege or  t o adequat el y r ai se t he i ssue i n t he 
or i gi nal ,  suppl ement al  or  amended mot i on. " ) .   The ci r cui t  cour t  
not ed t hat  Ni nham' s § 974. 06 mot i on nei t her  addr essed t he 
pr ocedur al  bar  under  § 974. 06( 4)  nor  pr ovi ded any r easons as t o 
why he f ai l ed t o r ai se t he const i t ut i onal  chal l enge i n hi s pr i or  
post - convi ct i on mot i on.  

The cour t  of  appeal s di d not  addr ess whet her  Ni nham' s 
const i t ut i onal  chal l enge was pr ocedur al l y bar r ed under  Escal ona-
Nar anj o.   Li kewi se,  gi ven t he si gni f i cance of  t he const i t ut i onal  
quest i on bef or e us,  we choose not  t o r esol ve t he i ssue on 
pr ocedur al  gr ounds and i nst ead pr oceed t o t he mer i t s.  
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par ol e,  whi l e sever e,  was not  undul y so,  gi ven t he gr avi t y of  

t he cr i me and Ni nham' s aggr avat i ng conduct  whi l e awai t i ng 

sent enci ng.   Fi nal l y,  t he c i r cui t  cour t  det er mi ned t hat  i t  di d 

not  i mpr oper l y r el y on t he spi r i t ual  bel i ef s of  Vang' s f ami l y 

when sent enci ng Ni nham;  r at her ,  accor di ng t o t he c i r cui t  cour t ,  

i t  mer el y not ed and appr opr i at el y consi der ed t he par t i cul ar  l oss 

exper i enced by Vang' s f ami l y and f r i ends.  

¶38 On Mar ch 3,  2009,  t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t ' s  or der  denyi ng Ni nham' s post - convi ct i on mot i on 

f or  sent enci ng r el i ef .   Ni nham,  316 Wi s.  2d 776.   Li ke t he 

c i r cui t  cour t ,  t he cour t  of  appeal s concl uded t hat  t he Supr eme 

Cour t ' s  deci s i on i n Roper  does not  suppor t  Ni nham' s ar gument  

t hat  sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  

par ol e i s unconst i t ut i onal .   I d. ,  ¶4.   Mor eover ,  t he cour t  of  

appeal s r ej ect ed Ni nham' s ar gument  t hat  hi s sent ence was 

" unusual "  under  t he Ei ght h Amendment ,  f i ndi ng unhel pf ul  t he 

st at i st i cs Ni nham pr ovi ded of  ot her  j uveni l es ar r est ed f or  

homi ci de:  " Ni nham' s cr i me was unusual  f or  i t s  sensel ess and 

ext r eme br ut al i t y.  .  .  .   The st at i st i cs Ni nham pr ovi des do not  

est abl i sh t hat  l i f e wi t hout  par ol e i s a r ar e sent ence f or  a 

j uveni l e whose cr i mes and char act er  ar e compar abl e t o hi s own. "   

I d. ,  ¶5.  

¶39 The cour t  of  appeal s al so r ej ect ed Ni nham' s t hr ee 

al t er nat i ve ar gument s f or  sent ence modi f i cat i on.   The cour t  of  

appeal s concl uded t hat  " [ t ] he br ut al i t y of  Ni nham' s cr i me and 

t he addi t i onal  of f enses he commi t t ed af t er  hi s ar r est  def eat  t he 

ar gument "  t hat  hi s sent ence i s undul y har sh and excessi ve.   I d. ,  
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¶8.   I n addi t i on,  t he cour t  of  appeal s deni ed t hat  Ni nham had 

est abl i shed a new f act or  t o suppor t  sent ence modi f i cat i on,  

concl udi ng t hat  at  t he t i me of  sent enci ng,  t he c i r cui t  cour t  was 

awar e of  t he di f f er ences bet ween j uveni l e and adul t  of f ender s,  

and a new phys i ol ogi cal  expl anat i on f or  t hose di f f er ences i s 

i r r el evant  t o t he sent ence i mposed.   I d. ,  ¶9.   Fi nal l y,  t he 

cour t  of  appeal s r ej ect ed Ni nham' s ar gument  t hat  t he c i r cui t  

cour t  r el i ed on an i mpr oper  f act or  when sent enci ng Ni nham,  

f i ndi ng t hat  t he r el i gi ous r ef er ence was mer el y a comment  on 

Ni nham' s i nt ol er ance.   I d. ,  ¶10.  

¶40 Ni nham pet i t i oned t hi s cour t  f or  r evi ew.   We st ayed 

Ni nham' s pet i t i on f or  r evi ew pendi ng t he Supr eme Cour t ' s  

deci s i on i n Gr aham,  130 S.  Ct .  2011.   I n Gr aham,  t he Supr eme 

Cour t  hel d t hat  t he Ei ght h Amendment  " pr ohi bi t s t he i mposi t i on 

of  a l i f e wi t hout  par ol e sent ence on a j uveni l e of f ender  who di d 

not  commi t  homi ci de. "   I d.  at  2034.   On Sept ember  13,  2010,  we 

gr ant ed Ni nham' s pet i t i on f or  r evi ew.  

I I I .  ANALYSI S 

¶41 Ni nham seeks sent ence modi f i cat i on t o al l ow f or  t he 

possi bi l i t y  of  par ol e.   Ni nham ar gues t hat  sent enci ng a 14- year -

ol d t o l i f e i mpr i sonment  wi t hout  par ol e i s cat egor i cal l y  

v i ol at i ve of  t he Ei ght h Amendment  of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 6 of  t he Wi sconsi n 

Const i t ut i on.   Al t er nat i vel y,  Ni nham ar gues t hat  hi s sent ence 

shoul d be modi f i ed because ( 1)  hi s sent ence i s undul y har sh and 

excessi ve;  ( 2)  new sci ent i f i c  r esear ch r egar di ng adol escent  



No.  2008AP1139   

 

17 
 

br ai n devel opment  const i t ut es a new f act or  t hat  f r ust r at es t he 

pur pose of  t he sent ence;  and ( 3)  t he c i r cui t  cour t  r el i ed on an 

i mpr oper  f act or  when i mposi ng t he sent ence.   We f i r st  addr ess 

Ni nham' s cat egor i cal  chal l enge,  f ol l owed by hi s t hr ee 

al t er nat i ve ar gument s.  

A.  Whet her  Sent enci ng a 14- Year - Ol d t o Li f e I mpr i sonment  
Wi t hout  Par ol e f or  Commi t t i ng I nt ent i onal  Homi ci de 
i s Cat egor i cal l y Unconst i t ut i onal  

¶42 The Wi sconsi n l egi s l at ur e has det er mi ned t hat  a 

j uveni l e who commi t s f i r st - degr ee i nt ent i onal  homi ci de on or  

af t er  t he j uveni l e' s t ent h bi r t hday i s subj ect  t o t he cr i mi nal  

penal t i es pr ovi ded f or  t hat  cr i me.   See Wi s.  St at .  

§ 938. 183( 1) ( am) ,  ( 1m)  ( 1997- 98) .   A per son who commi t s f i r st -

degr ee i nt ent i onal  homi ci de i s gui l t y of  a Cl ass A f el ony,  Wi s.  

St at .  § 940. 01( 1)  ( 1997- 98) ,  t he penal t y f or  whi ch i s l i f e 

i mpr i sonment ,  Wi s.  St at .  § 939. 50( 3) ( a)  ( 1997- 98) .   When a cour t  

sent ences a per son t o l i f e i mpr i sonment  f or  a cr i me commi t t ed on 

or  af t er  Jul y 1,  1988,  but  bef or e December  31,  1999,  t he cour t  

must  make a par ol e el i gi bi l i t y  det er mi nat i on.   Wi s.  St at .  

§ 973. 014( 1)  ( 1997- 98) .   I f  t he cr i me was commi t t ed on or  af t er  

August  31,  1995,  but  bef or e December  31,  1999,  t he cour t  may 
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choose t he opt i on of  no par ol e el i gi bi l i t y .   § 973. 014( 1) ( c)  

( 1997- 98) . 10   

¶43 I n t hi s case,  Ni nham was adj udged gui l t y of  commi t t i ng 

t he cr i me of  f i r st - degr ee i nt ent i onal  homi ci de on Sept ember  24,  

1998,  when he was 14 year s ol d.   Appl y i ng t hose ci r cumst ances t o 

t he above st at ut or y scheme,  t her e i s no quest i on t hat  t he 

                                                 
10 On December  31,  1999,  1997 Wi s.  Act  283,  commonl y 

r ef er r ed t o as Tr ut h- i n- Sent enci ng I  ( TI S- I ) ,  went  i nt o ef f ect .   
St at e v.  Cr ochi er e,  2004 WI  78,  ¶5,  273 Wi s.  2d 57,  681 
N. W. 2d 524.   TI S- I  abol i shed par ol e and est abl i shed i nst ead a 
det er mi nat e sent enci ng st r uct ur e.   Mi chael  B.  Br ennan & Donal d 
V.  Lat or r aca,  Tr ut h- i n- Sent enci ng,  Wi s.  Lawyer ,  May 2000,  
avai l abl e at  
ht t p: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=Wi sconsi n_Lawyer &t
empl at e=/ CM/ Cont ent Di spl ay. cf m&cont ent i d=49911 [ her ei naf t er  
Br ennan,  TI S] .   Pur suant  t o TI S- I ,  an of f ender  who commi t s a 
f el ony on or  af t er  December  31,  1999,  i s subj ect  t o a bi f ur cat ed 
sent ence:  ( 1)  an i ni t i al  t er m of  conf i nement  i n pr i son of  at  
l east  one year ;  and ( 2)  a t er m of  ext ended super vi s i on i n t he 
communi t y,  subj ect  t o condi t i ons est abl i shed by t he cour t  and 
t he Depar t ment  of  Cor r ect i ons.   Wi s.  St at .  § 973. 01( 1) ,  ( 2) ( b)  
( 1997- 98) ;  see al so Br ennan,  TI S.   The of f ender  must  ser ve t he 
ent i r e i ni t i al  t er m of  conf i nement  i n pr i son.   § 973. 01( 4) ,  ( 6)  
( 1997- 98) ;  see al so Br ennan,  TI S.    

However ,  t he bi f ur cat ed sent ence st r uct ur e under  Wi s.  St at .  
§ 973. 01 i s not  appl i cabl e t o an of f ender  who commi t s a f el ony 
puni shabl e by l i f e i mpr i sonment .   Wi s.  St at .  § 973. 01( 3)  ( 1997-
98) .   " [ W] hen a cour t  sent ences a per son t o l i f e i mpr i sonment  
f or  a cr i me commi t t ed on or  af t er  December  31,  1999,  t he cour t  
shal l  make an ext ended super vi s i on el i gi bi l i t y  dat e 
det er mi nat i on r egar di ng t he per son, "  i n whi ch one of  t he opt i ons 
avai l abl e t o t he sent enci ng cour t  i s  no el i gi bi l i t y  f or  r el ease 
t o ext ended super vi s i on.   Wi s.  St at .  § 973. 014( 1g) ( a) 3.  ( 1997-
98) .   

I n 2001,  t he l egi s l at ur e modi f i ed TI S- I  wi t h t he enact ment  
of  2001 Wi s.  Act  109,  or  Tr ut h- i n- Sent enci ng I I  ( TI S- I I ) .   TI S-
I I  went  i nt o ef f ect  on Febr uar y 1,  2003.   Cr ochi er e,  273 
Wi s.  2d 57,  ¶5.  
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c i r cui t  cour t  was wi t hi n i t s s t at ut or y aut hor i t y t o sent ence 

Ni nham t o l i f e i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e.   

Not wi t hst andi ng t he st at ut or y basi s f or  hi s puni shment ,  Ni nham 

ar gues t hat  sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  

wi t hout  par ol e i s cr uel  and unusual  i n v i ol at i on of  t he Ei ght h 

Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 6 of  t he Wi sconsi n Const i t ut i on.   St at ed ot her wi se,  

Ni nham ar gues t hat  t he above st at ut or y scheme i s cat egor i cal l y  

unconst i t ut i onal  when t he cr i me was commi t t ed by a 14- year - ol d. 11 

                                                 
11 The di ssent  cont ends t hat  t hi s case does not  i nvol ve an 

at t ack on t he const i t ut i onal i t y of  t he abovement i oned st at ut or y  
scheme,  whi ch aut hor i zes a sent ence of  l i f e i mpr i sonment  wi t hout  
par ol e f or  a 14- year - ol d convi ct ed of  f i r st - degr ee i nt ent i onal  
homi ci de.   Di ssent ,  ¶107.   The di ssent ' s  cont ent i on i s  
cont r adi ct ed by t he di ssent  i t sel f ,  whi ch l at er  " concl ude[ s]  
t hat  t he Wi sconsi n st at ut e al l owi ng t he i mposi t i on of  a deat h-
i n- pr i son sent ence f or  a homi ci de commi t t ed when a j uveni l e i s 
14 year s ol d v i ol at es t he const i t ut i onal  pr ohi bi t i on of  cr uel  
and unusual  puni shment . "   I d. ,  ¶133.  

Ci t i ng t hi s cour t ' s  deci s i on i n Tammy W- G v.  Jacob T. ,  2011 
WI  30,  __ Wi s.  2d __,  __ N. W. 2d __,  t he di ssent  f ur t her  ar gues 
t hat  we er r oneousl y r el y on t he st at ut or y scheme' s pr esumpt i on 
of  const i t ut i onal i t y.   See di ssent ,  ¶111.   We agr ee wi t h t he 
di ssent  t hat  " an as- appl i ed chal l enge cont ai ns no pr esumpt i on i n 
r egar d t o whet her  t he st at ut e was appl i ed i n a const i t ut i onal l y 
suf f i c i ent  manner . "   Tammy W- G,  2011 WI  30,  ¶49.   However ,  
Ni nham' s const i t ut i onal  ar gument  does not  pr esent  an as- appl i ed 
chal l enge.   Rat her ,  Ni nham' s const i t ut i onal  ar gument  pr esent s a 
cat egor i cal  chal l enge;  speci f i cal l y,  Ni nham ar gues t hat  i t  i s  
unconst i t ut i onal  t o sent ence any 14- year - ol d t o l i f e 
i mpr i sonment  wi t hout  par ol e.   I n cont r ast ,  i n an as- appl i ed 
chal l enge,  t he cour t  consi der s whet her  a st at ut e can be 
const i t ut i onal l y appl i ed t o t he f act s of  t he par t i cul ar  
def endant ' s case,  " not  hypot het i cal  f act s i n ot her  s i t uat i ons. "   
See St at e v.  Hamdan,  2003 WI  113,  ¶43,  264 Wi s.  2d 433,  665 
N. W. 2d 785.  
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¶44 The const i t ut i onal i t y of  a st at ut or y scheme i s a 

quest i on of  l aw t hat  we r evi ew de novo.   St at e v.  Radke,  2003 WI  

7,  ¶11,  259 Wi s.  2d 13,  657 N. W. 2d 66.   Ever y l egi s l at i ve 

enact ment  i s pr esumed const i t ut i onal .   I d.   As such,  we wi l l  

" ' i ndul ge[ ]  ever y pr esumpt i on t o sust ai n t he l aw i f  at  al l  

possi bl e,  and i f  any doubt  exi st s about  a st at ut e' s 

const i t ut i onal i t y,  we must  r esol ve t hat  doubt  i n f avor  of  

const i t ut i onal i t y. ' "   St at e v.  Col e,  2003 WI  112,  ¶11,  264 

Wi s.  2d 520,  665 N. W. 2d 328 ( quot i ng Ai cher  v.  Wi s.  Pat i ent s 

Comp.  Fund,  2000 WI  98,  ¶18,  237 Wi s.  2d 99,  613 N. W. 2d 849) .   

Accor di ngl y,  t he par t y chal l engi ng a st at ut e' s const i t ut i onal i t y 

f aces a heavy bur den.   I d.   The chal l enger  must  demonst r at e t hat  

t he st at ut e i s unconst i t ut i onal  beyond a r easonabl e doubt .   

St at e v.  McGui r e,  2010 WI  91,  ¶25,  328 Wi s.  2d 289,  786 

N. W. 2d 227.   I n t hi s case,  Ni nham f aces t he heavy bur den of  

demonst r at i ng t hat  a puni shment  appr oved by t he Wi sconsi n 

l egi s l at ur e,  and t hus pr esumabl y  val i d,  i s  cr uel  and unusual  i n 

v i ol at i on of  t he Ei ght h Amendment  of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 6 of  t he Wi sconsi n 

Const i t ut i on.   See Gr egg v.  Geor gi a,  428 U. S.  153,  175 ( 1976)  

( " [ I ] n assessi ng a puni shment  sel ect ed by a democr at i cal l y 

                                                                                                                                                             
Cont r ar y t o t he di ssent ' s bel i ef ,  see di ssent ,  ¶112,  a 

pr esumpt i on of  const i t ut i onal i t y i s deepl y r el evant  i n t hi s  
case.   As t he Supr eme Cour t  made cl ear  i n Gr egg v.  Geor gi a,  428 
U. S.  153,  175 ( 1976) ,  t he cour t  must  " pr esume"  t he val i di t y of  
" a puni shment  sel ect ed by a democr at i cal l y el ect ed l egi s l at ur e, "  
and " a heavy bur den r est s on t hose who woul d at t ack t he j udgment  
of  t he r epr esent at i ves of  t he peopl e. "  
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el ect ed l egi s l at ur e agai nst  t he const i t ut i onal  measur e,  we 

pr esume i t s val i di t y.   We may not  r equi r e t he l egi s l at ur e t o 

sel ect  t he l east  sever e penal t y possi bl e so l ong as t he penal t y 

sel ect ed i s not  cr uel l y i nhumane or  di spr opor t i onat e t o t he 

cr i me i nvol ved.   And a heavy bur den r est s on t hose who woul d 

at t ack t he j udgment  of  t he r epr esent at i ves of  t he peopl e. " ) .  

¶45 The Ei ght h Amendment  of  t he Uni t ed St at es 

Const i t ut i on,  appl i cabl e t o t he St at es t hr ough t he Four t eent h 

Amendment , 12 guar ant ees i ndi v i dual s pr ot ect i on agai nst  excessi ve 

sanct i ons:  " Excessi ve bai l  shal l  not  be r equi r ed,  nor  excessi ve 

f i nes i mposed,  nor  cr uel  and unusual  puni shment s i nf l i c t ed. "   

U. S.  Const .  amend.  VI I I ;  see al so Roper ,  543 U. S.  at  560;  At ki ns  

v.  Vi r gi ni a,  536 U. S.  304,  311 ( 2002) ;  Thompson,  487 U. S.  at  

818- 19 & n. 1.   Ar t i c l e I ,  Sect i on 6 of  t he Wi sconsi n 

Const i t ut i on cont ai ns subst ant i vel y i dent i cal  l anguage:  

" Excessi ve bai l  shal l  not  be r equi r ed,  nor  shal l  excessi ve f i nes 

be i mposed,  nor  cr uel  and unusual  puni shment s i nf l i c t ed. "   

Gener al l y,  we i nt er pr et  pr ovi s i ons of  t he Wi sconsi n Const i t ut i on 

                                                 
12 See Robi nson v.  Cal i f or ni a,  370 U. S.  660,  666- 67 ( 1962) ;  

Loui s i ana ex r el .  Fr anci s v.  Resweber ,  329 U. S.  459,  463 ( 1947)  
( pl ur al i t y opi ni on) .   The Four t eent h Amendment  pr ovi des,  i n 
r el evant  par t :   

No St at e shal l  make or  enf or ce any l aw whi ch shal l  
abr i dge t he pr i v i l eges or  i mmuni t i es of  c i t i zens of  
t he Uni t ed St at es;  nor  shal l  any St at e depr i ve any 
per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due 
pr ocess of  l aw;  nor  deny t o any per son wi t hi n i t s 
j ur i sdi ct i on t he equal  pr ot ect i on of  t he l aws.    

U. S.  Const .  amend.  XI V,  § 1.  
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consi st ent  wi t h t he Supr eme Cour t ' s  i nt er pr et at i on of  par al l el  

pr ovi s i ons of  t he f eder al  const i t ut i on.   St at e v.  Ar i as,  2008 WI  

84,  ¶19,  311 Wi s.  2d 358,  752 N. W. 2d 748.   That  i s par t i cul ar l y 

t r ue wher e,  as her e,  t he t ext  of  t he pr ovi s i on i n our  st at e 

const i t ut i on i s v i r t ual l y i dent i cal  t o i t s f eder al  count er par t ,  

and no i nt ended di f f er ence can be di scer ned.   See St at e v.  

Jenni ngs,  2002 WI  44,  ¶39,  252 Wi s.  2d 228,  647 N. W. 2d 142 

( c i t i ng St at e v.  Agnel l o,  226 Wi s.  2d 164,  180- 81,  593 

N. W. 2d 427 ( 1999) ) .   Thus,  our  anal ysi s i n t hi s case i s l ar gel y 

gui ded by t he Supr eme Cour t ' s  Ei ght h Amendment  j ur i spr udence and 

i n par t i cul ar ,  t he cases concer ni ng j uveni l e of f ender s.  

¶46 The Ei ght h Amendment ' s pr ohi bi t i on agai nst  " cr uel  and 

unusual  puni shment s"  f l ows f r om t he basi c " ' pr ecept  of  j ust i ce 

t hat  puni shment  f or  cr i me shoul d be gr aduat ed and pr opor t i oned 

t o [ t he]  of f ense. ' "   At k i ns,  536 U. S.  at  311 ( quot i ng Weems v.  

Uni t ed St at es,  217 U. S.  349,  367 ( 1910) ) .   Accor di ng t o t he 

Supr eme Cour t ,  t he dr af t er s of  t he Ei ght h Amendment  di d not  

at t empt  t o def i ne t he cont our s of  t hat  pr opor t i onal i t y,  l eavi ng 

t o f ut ur e gener at i ons of  j udges t he t ask of  " ' di scer n[ i ng]  how 

t he f r amer s'  val ues,  def i ned i n t he cont ext  of  t he wor l d t hey 

knew,  appl y t o t he wor l d we know. ' "   See Thompson,  487 U. S.  at  

821 & n. 4 ( quot i ng Ol l man v.  Evans,  750 F. 2d 970,  995- 96 ( D. C.  

Ci r .  1984)  ( en banc)  ( Bor k,  J. ,  concur r i ng) ) .   As such,  t he 

Supr eme Cour t  has det er mi ned t hat  a puni shment  i s " cr uel  and 

unusual "  i n v i ol at i on of  t he Ei ght h Amendment  i f  i t  f al l s  wi t hi n 

one of  t wo cat egor i es:  ( 1)  " t hose modes or  act s of  puni shment  

t hat  had been consi der ed cr uel  and unusual  at  t he t i me t hat  t he 
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Bi l l  of  Ri ght s  was adopt ed"  i n 1791;  or  ( 2)  puni shment  

i nconsi st ent  wi t h " ' evol v i ng st andar ds of  decency t hat  mar k t he 

pr ogr ess of  a mat ur i ng soci et y. ' "   See For d v.  Wai nwr i ght ,  477 

U. S.  399,  405- 06 ( 1986)  ( quot i ng Tr op v.  Dul l es,  356 U. S.  86,  

101 ( 1958)  ( pl ur al i t y opi ni on) ) .  

1.  Whet her  sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  
wi t hout  par ol e was consi der ed cr uel  and unusual  at  t he 
t i me t he Bi l l  of  Ri ght s was adopt ed 

¶47 Ni nham does not  ar gue t hat  sent enci ng a 14- year - ol d t o 

l i f e i mpr i sonment  wi t hout  par ol e was consi der ed cr uel  and 

unusual  at  t he t i me t he Bi l l  of  Ri ght s was adopt ed.   At  common 

l aw,  chi l dr en ages seven and ol der  wer e subj ect ed t o t he same 

ar r est ,  t r i al ,  and puni shment  as adul t  of f ender s,  I n r e Gaul t ,  

387 U. S.  1,  16 ( 1967) ,  whi ch means t hat ,  t heor et i cal l y,  even t he 

deat h penal t y coul d have been i mposed f or  a cr i me commi t t ed by a 

chi l d as young as seven year s ol d,  see St anf or d v.  Kent ucky,  492 

U. S.  361,  368 ( 1989) ,  over r ul ed by Roper ,  543 U. S.  at  574;  see 

al so Thompson,  487 U. S.  at  828 n. 27 ( r epor t i ng t hat  a 10- year -

ol d chi l d was hanged i n Loui s i ana i n 1855 and anot her  i n 

Ar kansas i n 1885) .   Not abl y,  once a chi l d t ur ned 14 year s ol d,  

he or  she no l onger  benef i t t ed f r om t he pr esumpt i on of  

i ncapaci t y t o commi t  a capi t al ,  or  any ot her ,  f el ony.   St anf or d,  

492 U. S.  at  368 ( c i t i ng 4 Wi l l i am Bl ackst one,  Comment ar i es * 23-

24) ;  Thompson,  487 U. S.  at  864 ( Scal i a,  J. ,  di ssent i ng) .  

¶48 Gi ven t he common l aw under st andi ng t hat  14- year - ol ds 

wer e not  i mmune f r om capi t al  puni shment ,  i t  i s  c l ear  t hat  Ni nham 

cannot  est abl i sh t hat  sent enci ng a 14- year - ol d t o l i f e 

i mpr i sonment  wi t hout  par ol e was consi der ed cr uel  and unusual  at  
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t he t i me t he Bi l l  of  Ri ght s was adopt ed.   Ther ef or e,  i n or der  t o 

pr evai l  on hi s const i t ut i onal  chal l enge,  he must  demonst r at e 

t hat  sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  

par ol e f or  commi t t i ng i nt ent i onal  homi ci de i s cont r ar y t o 

" evol v i ng st andar ds of  decency t hat  mar k t he pr ogr ess of  a 

mat ur i ng soci et y. "   See Tr op,  356 U. S.  at  101.  

2.  Whet her  sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  
wi t hout  par ol e f or  commi t t i ng i nt ent i onal  homi ci de i s 
i nconsi st ent  wi t h evol v i ng st andar ds of  decency 

¶49 I n or der  t o det er mi ne whet her  a puni shment  i s cr uel  

and unusual ,  t he Supr eme Cour t  " l ook[ s]  beyond hi st or i cal  

concept i ons t o t he evol v i ng st andar ds of  decency t hat  mar k t he 

pr ogr ess of  a mat ur i ng soci et y. "   Gr aham,  130 S.  Ct .  at  2021 

( i nt er nal  quot at i ons omi t t ed) ;  see al so Tr op,  356 U. S.  at  100 

( " The basi c concept  under l y i ng t he Ei ght h Amendment  i s not hi ng 

l ess t han t he di gni t y of  man.   Whi l e t he St at e has t he power  t o 

puni sh,  t he Amendment  st ands t o assur e t hat  t hi s power  be 

exer ci sed wi t hi n t he l i mi t s of  c i v i l i zed st andar ds. " ) .   

Accor di ngl y,  whi l e t he st andar d of  " cr uel  and unusual "  r emai ns 

t he same,  " ' i t s  appl i cabi l i t y  must  change as t he basi c mor es of  

soci et y change. ' "   Kennedy v.  Loui s i ana,  554 U. S.  407,  419 

( 2008)  ( quot i ng Fur man v.  Geor gi a,  408 U. S.  238,  382 ( 1972)  

( Bur ger ,  C. J. ,  di ssent i ng) ) .  

¶50 I n cases,  l i ke t hi s one,  whi ch i mpl i cat e cat egor i cal  

Ei ght h Amendment  r ul es,  t he Supr eme Cour t  engages i n a t wo- st ep 

anal ysi s.   Fi r st ,  t he Supr eme Cour t  consi der s " ' obj ect i ve 

i ndi c i a of  soci et y ' s st andar ds,  as expr essed i n l egi s l at i ve 

enact ment s and st at e pr act i ce'  t o det er mi ne whet her  t her e i s a 
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nat i onal  consensus agai nst  t he sent enci ng pr act i ce at  i ssue. "   

Gr aham,  130 S.  Ct .  at  2022 ( quot i ng Roper ,  543 U. S.  at  572) .   

Second,  not wi t hst andi ng t he obj ect i ve evi dence of  soci et y ' s 

st andar ds,  t he Supr eme Cour t  " det er mi ne[ s]  i n t he exer ci se of  

i t s  own i ndependent  j udgment  whet her  t he puni shment  i n quest i on 

v i ol at es t he Const i t ut i on. "   I d.   I n t hi s  second st ep,  gui ded by 

pr ecedent  and i t s own i nt er pr et at i on of  t he t ext ,  hi st or y,  

meani ng,  and pur pose of  t he Ei ght h Amendment ,  i d. ,  t he Supr eme 

Cour t  " ask[ s]  whet her  t her e i s r eason t o di sagr ee wi t h t he 

j udgment  r eached by t he c i t i zenr y and i t s l egi s l at or s, "  At k i ns,  

536 U. S.  at  313.  

a.  Whet her  t her e i s a nat i onal  consensus agai nst  sent enci ng 
a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  par ol e f or  
commi t t i ng i nt ent i onal  homi ci de 

¶51 The det er mi nat i on of  whet her  a puni shment  i s 

pr opor t i onat e t o t he of f ense under  evol v i ng st andar ds of  decency 

i s best  i nf or med by " obj ect i ve evi dence of  how our  soci et y v i ews 

a par t i cul ar  puni shment  t oday. "   Penr y v.  Lynaugh,  492 U. S.  302,  

331 ( 1989) ,  over r ul ed by At ki ns,  536 U. S.  304;  see al so At ki ns,  

536 U. S.  at  312 ( pr ovi di ng t hat  t he evol v i ng st andar ds of  

decency " shoul d be i nf or med by obj ect i ve f act or s t o t he maxi mum 

possi bl e ext ent "  ( i nt er nal  quot at i ons omi t t ed) ) .   The Supr eme 

Cour t  r egar ds t he l egi s l at i on enact ed by t he nat i on' s 

l egi s l at ur es as t he " ' c l ear est  and most  r el i abl e obj ect i ve 

evi dence of  cont empor ar y val ues. ' "   At k i ns,  536 U. S.  at  312 

( quot i ng Penr y,  492 U. S.  at  331) .   However ,  t o bet t er  i nf or m i t s  

nat i onal  consensus i nqui r y,  t he Supr eme Cour t  has l ooked beyond 
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l egi s l at i on t o act ual  sent enci ng pr act i ces.   See Gr aham,  130 S.  

Ct .  at  2023.  

¶52 For  exampl e,  i n Roper ,  i n concl udi ng t hat  t her e i s a 

nat i onal  consensus agai nst  i mposi ng t he deat h penal t y upon 

j uveni l e of f ender s,  t he Supr eme Cour t  not ed t hat  30 of  t he 50 

st at es pr ohi bi t  t he puni shment :  12 st at es r ej ect  t he deat h 

penal t y al t oget her ,  and 18 st at es——whi l e ot her wi se mai nt ai ni ng 

t he deat h penal t y——excl ude j uveni l es f r om i t s r each.   543 U. S.  

at  564.   I n addi t i on,  t he Supr eme Cour t  emphasi zed t hat  " even i n 

t he 20 St at es wi t hout  a f or mal  pr ohi bi t i on on execut i ng 

j uveni l es,  t he pr act i ce i s i nf r equent . "   I d.   I n t he t en year s 

pr ecedi ng Roper ,  onl y t hr ee st at es had execut ed pr i soner s f or  

cr i mes commi t t ed as j uveni l es.   I d.  at  565.  

¶53 Mor e r ecent l y,  i n Gr aham,  t he Supr eme Cour t  det er mi ned 

t hat  a nat i onal  consensus has devel oped agai nst  t he pr act i ce of  

sent enci ng a j uveni l e of f ender  t o l i f e i mpr i sonment  wi t hout  

par ol e f or  commi t t i ng a nonhomi ci de cr i me.   130 S.  Ct .  at  2026.   

The Supr eme Cour t  acknowl edged t hat  t he maj or i t y of  st at es,  37 

and t he Di st r i ct  of  Col umbi a,  per mi t  sent ences of  l i f e wi t hout  

par ol e f or  j uveni l e nonhomi ci de of f ender s.   See i d.  at  2023,  

2034- 35.   Never t hel ess,  t he Cour t  mai nt ai ned t hat  " ' [ t ] her e ar e 

measur es of  consensus ot her  t han l egi s l at i on, ' "  i d.  at  2023 

( quot i ng Kennedy,  554 U. S.  at  433) ,  and t hat  an exami nat i on of  

act ual  sent enci ng pr act i ces i n t hose 37 st at es r eveal s a 

consensus agai nst  t he puni shment ,  i d.   Speci f i cal l y,  t he Supr eme 

Cour t  not ed t hat  j ust  11 of  t he 37 st at es i n f act  i mpose l i f e 

wi t hout  par ol e sent ences upon j uveni l e nonhomi ci de of f ender s,  
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and nat i onwi de,  onl y 123 j uveni l e of f ender s ar e ser vi ng l i f e 

wi t hout  par ol e sent ences f or  nonhomi ci de cr i mes.   I d.  at  2024.   

Thus,  accor di ng t o t he Gr aham Cour t ,  t he f act  t hat  most  st at es 

per mi t  t he puni shment  does not  j ust i f y a concl usi on t hat  most  

st at es deem t he puni shment  appr opr i at e:   

[ T] he many St at es t hat  al l ow l i f e wi t hout  par ol e f or  
j uveni l e nonhomi ci de of f ender s but  do not  i mpose t he 
puni shment  shoul d not  be t r eat ed as i f  t hey have 
expr essed t he vi ew t hat  t he sent ence i s appr opr i at e.   
The sent enci ng pr act i ce now under  consi der at i on i s 
exceedi ngl y r ar e.   And " i t  i s  f ai r  t o say t hat  a 
nat i onal  consensus has devel oped agai nst  i t . "  

I d.  at  2026 ( quot i ng At ki ns,  536 U. S.  at  316) .  

¶54 Tur ni ng t o t he case now bef or e us,  we must  det er mi ne 

whet her  t her e i s a nat i onal  consensus agai nst  sent enci ng a 14-

year - ol d t o l i f e i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e 

f or  commi t t i ng i nt ent i onal  homi ci de.   Gi ven t hese f act s,  t he 

Supr eme Cour t ' s  deci s i on i n Gr aham i s i nst r uct i ve but  not  

det er mi nat i ve.   See i d.  at  2023 ( c l ar i f y i ng t hat  t he nat i onal  

consensus est abl i shed i n Gr aham " concer ns onl y  t hose j uveni l e 

of f ender s sent enced t o l i f e wi t hout  par ol e sol el y f or  a 

nonhomi ci de of f ense" ) .   I mpor t ant l y,  t he St at e does not  have t o 

est abl i sh a nat i onal  consensus appr ovi ng l i f e wi t hout  par ol e 

sent ences f or  14- year - ol ds who commi t  i nt ent i onal  homi ci de;  

r at her ,  Ni nham bear s t he heavy bur den of  est abl i shi ng a nat i onal  

consensus agai nst  t he puni shment .   See St anf or d,  492 U. S.  at  

373.   We concl ude t hat  Ni nham has f ai l ed t o meet  t hat  bur den.  

¶55 Ni nham concedes t hat  t he vast  maj or i t y of  st at es 

per mi t  14- year - ol ds t o be sent enced t o l i f e wi t hout  par ol e f or  
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homi ci de cr i mes.   Regar di ng j uveni l e of f ender s gener al l y,  44 

st at es,  t he Di s t r i ct  of  Col umbi a,  and t he f eder al  gover nment  

per mi t  l i f e wi t hout  par ol e sent ences f or  homi ci de cr i mes.   See 

Gr aham,  130 S.  Ct .  at  2034- 36.   By our  cal cul at i on,  36 of  t hose 

44 st at es per mi t  l i f e wi t hout  par ol e sent ences f or  of f ender s who 

wer e 14 year s ol d or  younger  at  t he t i me of  t he of f ense. 13  See 

Amnest y I nt er nat i onal  & Human Ri ght s Wat ch,  The Rest  of  Thei r  

Li ves:  Li f e wi t hout  Par ol e f or  Chi l d Of f ender s i n t he Uni t ed 

St at es,  18 ( Oct .  11,  2005) ,  

ht t p: / / www. hr w. or g/ en/ node/ 11578/ sect i on/ 4; 14 Mi l l er  v.  Al abama,  

No.  CR- 06- 0741,  2010 Al a.  Cr i m.  App.  Lexi s 77,  at  * 15 ( Al a.  

Cr i m.  App.  Aug.  27,  2010) .   Not abl y,  seven st at es t hat  gener al l y 

except  j uveni l e of f ender s f r om l i f e wi t hout  par ol e sent ences 

st i l l  per mi t  t he sent ence t o be i mposed upon j uveni l es who 

commi t  homi ci de.   Gr aham,  130 S.  Ct .  at  2023,  2035.   Thus,  

accor di ng t o t he " ' c l ear est  and most  r el i abl e obj ect i ve evi dence 

of  cont empor ar y val ues, ' "  At k i ns,  536 U. S.  at  312 ( quot i ng 

                                                 
13 I n r esponse t o a quest i on posed at  or al  ar gument ,  

Ni nham' s counsel  advi sed t he cour t  t hat  " about  30 
st at es .  .  .  have t r ansf er  st at ut es t hat  expose chi l dr en,  some 
as young as 6 year s of  age,  t o sent ences l i ke l i f e i mpr i sonment  
wi t hout  par ol e. "  

14 The st at i st i cs compi l ed by Amnest y I nt er nat i onal  and 
Human Ri ght s Wat ch i ncl ude Col or ado and excl ude Al abama i n t he 
l i s t  of  st at es t hat ,  as of  2005,  per mi t  l i f e wi t hout  par ol e 
sent ences f or  of f ender s who wer e 14 year s ol d or  younger  at  t he 
t i me of  t he of f ense.   However ,  accor di ng t o our  r esear ch,  
Al abama shoul d be i ncl uded i n t hat  l i s t ,  see Mi l l er  v.  Al abama,  
No.  CR- 06- 0741,  2010 Al a.  Cr i m.  App.  Lexi s 77,  at  * 11- 12,  26 
( Al a.  Cr i m.  App.  Aug.  27,  2010) ,  and Col or ado shoul d be 
excl uded,  see Col o.  Rev.  St at .  § 17- 22. 5- 104( I V)  ( 2010) .  
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Penr y,  492 U. S.  at  331) ,  we si mpl y cannot  say t hat  a nat i onal  

consensus has devel oped agai nst  t he pr act i ce of  sent enci ng a 14-

year - ol d t o l i f e i mpr i sonment  wi t hout  par ol e f or  commi t t i ng 

i nt ent i onal  homi ci de.   See Roper ,  543 U. S.  at  609 ( Scal i a,  J. ,  

di ssent i ng)  ( " Wor ds have no meani ng i f  t he v i ews of  l ess t han 

50% of  [ ]  St at es can const i t ut e a nat i onal  consensus. " ) .    

¶56 As Ni nham poi nt s  out ,  however ,  our  anal ysi s cannot  end 

t her e;  pur suant  t o Gr aham,  i t  i s  possi bl e t hat  " an exami nat i on 

of  act ual  sent enci ng pr act i ces i n j ur i sdi ct i ons wher e t he 

sent ence i n quest i on i s per mi t t ed by st at ut e di scl oses a 

consensus agai nst  i t s  use. "   130 S.  Ct .  at  2023.   Her e,  Ni nham 

ar gues t hat  t he r ar i t y wi t h whi ch sent ences of  l i f e wi t hout  

par ol e ar e i mposed upon 14- year - ol ds demonst r at es a nat i onal  

consensus agai nst  such sent ences.   Ni nham i nf or ms us t hat  he i s 

cur r ent l y t he onl y per son i n Wi sconsi n ser vi ng a sent ence of  

l i f e wi t hout  par ol e f or  a cr i me commi t t ed at  t he age of  14,  and 

f ur t her mor e,  nat i onwi de,  onl y 73 j uveni l es age 14 or  younger ,  

der i v i ng f r om j ust  18 st at es,  have been sent enced t o l i f e 

wi t hout  par ol e.    

¶57 We appr eci at e t he f act  t hat  14- year - ol ds ar e r ar el y 

sent enced t o l i f e i mpr i sonment  wi t hout  par ol e.   However ,  we 

di sagr ee wi t h Ni nham t hat  t he r ar i t y wi t h whi ch t he sent ence i s 

i mposed i s necessar i l y  demonst r at i ve of  a nat i onal  consensus 

agai nst  t he sent ence.   Rat her ,  i t  i s  equal l y l i kel y t hat  14-

year - ol ds ar e r ar el y sent enced t o l i f e wi t hout  par ol e because 

t hey r ar el y commi t  homi ci de and,  mor e t o t he poi nt ,  r ar el y 

commi t  homi ci de i n t he same hor r i f i c  and sensel ess f ashi on as 



No.  2008AP1139   

 

30 
 

Ni nham.   Ni nham does not  poi nt  t o any dat a whi ch woul d l ead us 

t o bel i eve ot her wi se.   I n shor t ,  Ni nham has f ai l ed t o 

demonst r at e t hat  t her e i s a nat i onal  consensus agai nst  

sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  par ol e f or  

commi t t i ng i nt ent i onal  homi ci de.  

¶58 Our  concl usi on t hat  no such nat i onal  consensus exi st s,  

" whi l e ' ent i t l ed t o gr eat  wei ght , '  i s  not  i t sel f  det er mi nat i ve"  

of  t he const i t ut i onal  quest i on bef or e us.   I d.  at  2026 ( quot i ng 

Kennedy,  554 U. S.  at  434) . 15  Because t he t ask of  i nt er pr et i ng 

t he Ei ght h Amendment  r emai ns t he cour t ' s  r esponsi bi l i t y ,  see 

i d. ,  we must  now exer ci se our  own i ndependent  j udgment  t o 

det er mi ne whet her  i t  i s  const i t ut i onal  t o i mpose a l i f e wi t hout  

par ol e sent ence upon a 14- year - ol d f or  commi t t i ng i nt ent i onal  

homi ci de.  

b.  The cour t ' s  i ndependent  j udgment  r egar di ng t he 
const i t ut i onal i t y of  sent enci ng a 14- year - ol d t o l i f e 
i mpr i sonment  wi t hout  par ol e f or  commi t t i ng i nt ent i onal  
homi ci de 

¶59 " The j udi c i al  exer ci se of  i ndependent  j udgment  

r equi r es consi der at i on of  t he cul pabi l i t y  of  t he of f ender s at  

i ssue i n l i ght  of  t hei r  cr i mes and char act er i st i cs,  al ong wi t h 

t he sever i t y of  t he puni shment  i n quest i on. "   I d.   I n addi t i on,  

                                                 
15 See al so Kennedy v.  Loui s i ana,  554 U. S.  407,  434 ( 2008)  

( " As we have sai d i n ot her  Ei ght h Amendment  cases,  obj ect i ve 
evi dence of  cont empor ar y val ues as i t  r el at es t o puni shment  f or  
chi l d r ape i s ent i t l ed t o gr eat  wei ght ,  but  i t  does not  end our  
i nqui r y.   ' The Const i t ut i on cont empl at es t hat  i n t he end our  own 
j udgment  wi l l  be br ought  t o bear  on t he quest i on of  t he 
accept abi l i t y  of  t he deat h penal t y under  t he Ei ght h Amendment . ' "  
( quot i ng Coker  v.  Geor gi a,  433 U. S.  584,  597 ( 1977)  ( pl ur al i t y 
opi ni on) ) ) .  
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t he Supr eme Cour t  " consi der s whet her  t he chal l enged sent enci ng 

pr act i ce ser ves l egi t i mat e penol ogi cal  goal s. "   I d.  

¶60 For  exampl e,  i n i t s 1988 Thompson deci s i on,  i n 

concl udi ng t hat  t he Ei ght h Amendment  pr ohi bi t s t he execut i on of  

a per son who was under  16 year s of  age at  t he t i me of  t he 

of f ense,  a pl ur al i t y of  t he Supr eme Cour t  det er mi ned,  f i r st ,  

t hat  " l ess cul pabi l i t y  shoul d at t ach t o a cr i me commi t t ed by a 

j uveni l e t han t o a compar abl e cr i me commi t t ed by an adul t , "  487 

U. S.  at  835,  and second,  t hat  t he appl i cat i on of  t he deat h 

penal t y t o of f ender s 15 year s ol d and younger  does not  

measur abl y cont r i but e t o t he goal s t hat  capi t al  puni shment  i s 

i nt ended t o achi eve,  i d.  at  838.   The Supr eme Cour t  obser ved 

t hat  t he deat h penal t y i s i nt ended t o ser ve t wo pr i nci pal  soci al  

pur poses:  r et r i but i on and det er r ence.   I d.  at  836.   " Gi ven t he 

l esser  cul pabi l i t y  of  t he j uveni l e of f ender ,  t he t eenager ' s 

capaci t y f or  gr owt h,  and soci et y ' s f i duci ar y obl i gat i ons t o i t s 

chi l dr en, "  t he Supr eme Cour t  concl uded t hat  t he r et r i but i on 

r at i onal e i s " s i mpl y i nappl i cabl e t o t he execut i on of  a 15- year -

ol d of f ender . "   I d.  at  836- 37.   Mor eover ,  concer ni ng t he 

det er r ent  val ue of  t he deat h penal t y,  t he Cour t  det er mi ned t hat  

" [ t ] he l i kel i hood t hat  t he t eenage of f ender  has made t he ki nd of  

cost - benef i t  anal ysi s t hat  at t aches any wei ght  t o t he 

possi bi l i t y  of  execut i on i s so r emot e as t o be vi r t ual l y 

nonexi st ent . "   I d.  at  837.  

¶61 Sevent een year s l at er ,  i n Roper ,  t he Supr eme Cour t  

ext ended i t s r easoni ng f r om Thompson t o hol d t hat  t he Ei ght h 

Amendment  pr ohi bi t s t he i mposi t i on of  t he deat h penal t y upon al l  
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j uveni l e of f ender s under  t he age of  18.   Roper ,  543 U. S.  at  570-

71.   I n so hol di ng,  t he Supr eme Cour t  ar t i cul at ed t hr ee gener al  

di f f er ences bet ween j uveni l e and adul t  of f ender s:  ( 1)  j uveni l es 

possess a l ack of  mat ur i t y and an under devel oped sense of  

r esponsi bi l i t y ,  qual i t i es whi ch of t en r esul t  i n i mpul si ve 

act i ons and deci s i ons;  ( 2)  j uveni l es ar e mor e vul ner abl e or  

suscept i bl e t o negat i ve i nf l uences and peer  pr essur e;  and ( 3)  a 

j uveni l e' s char act er  i s not  as wel l  f or med as t hat  of  an adul t .   

I d.  at  569- 70.   Those t hr ee di f f er ences,  t he Cour t  concl uded,  

" demonst r at e t hat  j uveni l e of f ender s cannot  wi t h r el i abi l i t y  be 

c l assi f i ed among t he wor st  of f ender s"  f or  whi ch capi t al  

puni shment  i s r eser ved.   I d.  at  569.   The Cour t  t hen echoed i t s 

det er mi nat i on i n Thompson t hat ,  gi ven t he l esser  cul pabi l i t y  of  

j uveni l e of f ender s,  t he case f or  r et r i but i on and det er r ence i s  

s i mpl y not  as st r ong wi t h a mi nor  as wi t h an adul t .   I d.  at  571-

72.   Of  s i gni f i cance t o t hi s case,  t he Supr eme Cour t  obser ved:  

" To t he ext ent  t he j uveni l e deat h penal t y mi ght  have r esi dual  

det er r ent  ef f ect ,  i t  i s  wor t h not i ng t hat  t he puni shment  of  l i f e 

i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e i s i t sel f  a 

sever e sanct i on,  i n par t i cul ar  f or  a young per son. "   I d.  at  572.   

The Supr eme Cour t  t hen af f i r med t he Mi ssour i  Supr eme Cour t ' s  

deci s i on t o vacat e t he 17- year - ol d def endant ' s deat h sent ence 

and r esent ence hi m t o l i f e i mpr i sonment  wi t hout  el i gi bi l i t y  f or  

par ol e.   See i d.  at  560,  578- 79.  

¶62 Last  year ,  i n Gr aham,  f i ndi ng no r eason t o r econsi der  

i t s obser vat i ons i n Roper  r egar di ng j uveni l es,  see Gr aham,  130 

S.  Ct .  at  2026,  t he Supr eme Cour t  hel d t hat  i t  i s  
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unconst i t ut i onal  t o i mpose a l i f e wi t hout  par ol e sent ence upon a 

j uveni l e of f ender  who di d not  commi t  homi ci de,  i d.  at  2034.   

¶63 Regar di ng t he cul pabi l i t y  of  j uveni l e of f ender s,  t he 

Gr aham Cour t  not ed t hat  " devel opment s i n psychol ogy and br ai n 

sci ence cont i nue t o show f undament al  di f f er ences bet ween 

j uveni l e and adul t  mi nds. "   I d.  at  2026.   Fur t her mor e,  t he Cour t  

expl i c i t l y  r ecogni zed t hat  " def endant s who do not  k i l l ,  i nt end 

t o k i l l ,  or  f or esee t hat  l i f e wi l l  be t aken ar e cat egor i cal l y 

l ess deser vi ng of  t he most  ser i ous f or ms of  puni shment  t han ar e 

mur der er s. "   I d.  at  2027.   Consi der i ng ( 1)  t he di mi ni shed 

cul pabi l i t y  of  j uveni l e of f ender s i n gener al  and ( 2)  t he 

di mi ni shed cul pabi l i t y  of  def endant s who commi t  nonhomi ci de 

cr i mes,  t he Supr eme Cour t  r easoned t hat  " when compar ed t o an 

adul t  mur der er ,  a j uveni l e of f ender  who di d not  k i l l  or  i nt end 

t o k i l l  has a t wi ce di mi ni shed mor al  cul pabi l i t y . "   I d.  

¶64 Regar di ng t he sever i t y of  t he puni shment ,  t he Gr aham 

Cour t  r emar ked on t he si mi l ar i t i es bet ween l i f e wi t hout  par ol e 

sent ences and deat h sent ences,  not i ng t hat  t he compar i son i s 

especi al l y appar ent  when t he sent ences ar e i mposed upon 

j uveni l es.   See i d.  at  2027- 28 ( " Li f e wi t hout  par ol e i s an 

especi al l y har sh puni shment  f or  a j uveni l e.  .  .  .   A 16- year - ol d 

and a 75- year - ol d each sent enced t o l i f e wi t hout  par ol e r ecei ve 

t he same puni shment  i n name onl y. " ) .    

¶65 Fi nal l y,  t he Gr aham Cour t  conc l uded t hat  t he f our  

pr i nci pal  penol ogi cal  j ust i f i cat i ons f or  l i f e wi t hout  par ol e——

r et r i but i on,  det er r ence,  i ncapaci t at i on,  and r ehabi l i t at i on——ar e 
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i nadequat e t o j ust i f y i mposi ng t he sent ence upon j uveni l e 

nonhomi ci de of f ender s.   See i d.  at  2028- 30.    

¶66 Fi r st ,  whi l e acknowl edgi ng t hat  r et r i but i on i s a 

l egi t i mat e r eason t o puni sh,  t he Cour t  expl ai ned t hat  " ' t he 

hear t  of  t he r et r i but i on r at i onal e i s t hat  a cr i mi nal  sent ence 

must  be di r ect l y r el at ed t o t he per sonal  cul pabi l i t y  of  t he 

cr i mi nal  of f ender . ' "   I d.  at  2028 ( quot i ng Ti son v.  Ar i zona,  481 

U. S.  137,  149 ( 1987) ) .   Rei t er at i ng t hat  j uveni l e of f ender s who 

di d not  commi t  homi ci de have t wi ce di mi ni shed mor al  cul pabi l i t y ,  

t he Cour t  concl uded t hat  " r et r i but i on does not  j ust i f y i mposi ng 

t he second most  sever e penal t y  on t he l ess cul pabl e j uveni l e 

nonhomi ci de of f ender . "   I d.  

¶67 Second,  t he Gr aham Cour t  r eaf f i r med i t s det er mi nat i on 

i n Roper  t hat  j uveni l es ar e l ess suscept i bl e t o det er r ence 

because of  t hei r  i mmat ur i t y and under devel oped sense of  

r esponsi bi l i t y .   Gr aham,  130 S.  Ct .  at  2028.   Mor eover ,  

accor di ng t o t he Supr eme Cour t ,  any l i mi t ed det er r ent  ef f ect  

pr ovi ded by l i f e wi t hout  par ol e i s out wei ghed by t he di mi ni shed 

mor al  r esponsi bi l i t y  of  j uveni l es who commi t  nonhomi ci de cr i mes.   

I d.  at  2029.  

¶68 Thi r d,  t he Cour t  concl uded t hat  i ncapaci t at i on,  or  t he 

i mpr i sonment  of  danger ous cr i mi nal s f or  t he pur pose of  

pr event i ng r eci di v i sm,  i s i nadequat e t o j ust i f y t he puni shment  

of  l i f e wi t hout  par ol e f or  j uveni l es who di d not  commi t  

homi ci de.   I d.   The Cour t  r easoned t hat  t he penol ogi cal  t heor y 

behi nd i ncapaci t at i on r equi r es t he sent encer  t o make a j udgment  

t hat  t he def endant  i s i ncor r i gi bl e,  or  i ncapabl e of  r ef or m,  but  
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" [ t ] he char act er i st i cs of  j uveni l es make t hat  j udgment  

quest i onabl e. "   I d.   Fur t her mor e,  even i f  t he st at e' s j udgment  

t hat  a j uveni l e i s i ncor r i gi bl e i s l at er  conf i r med by t he 

j uveni l e' s mi sbehavi or  i n pr i son,  t he Cour t  r ul ed t hat  t he 

sent ence of  l i f e wi t hout  par ol e woul d st i l l  be di spr opor t i onat e 

because t he j udgment  was made at  t he out set ,  bef or e t he j uveni l e 

has a meani ngf ul  oppor t uni t y t o demonst r at e mat ur i t y.   I d.  

¶69 Four t h,  and f i nal l y,  t he Cour t  det er mi ned t hat  t he 

penol ogi cal  goal  of  r ehabi l i t at i on i s i nconsi st ent  wi t h a 

sent ence of  l i f e i mpr i sonment  wi t hout  par ol e,  especi al l y when 

i mposed upon a j uveni l e nonhomi ci de of f ender  who possesses t he 

capaci t y f or  change and di mi ni shed mor al  cul pabi l i t y .   I d.  at  

2029- 30.  

¶70 I n summar y,  ( 1)  t he l i mi t ed cul pabi l i t y  of  j uveni l e 

nonhomi ci de of f ender s;  ( 2)  t he sever i t y of  l i f e wi t hout  par ol e 

sent ences;  and ( 3)  t he Cour t ' s  det er mi nat i on t hat  penol ogi cal  

t heor y i s i nadequat e t o j ust i f y t he puni shment  al l  l ed t o t he 

Gr aham Cour t ' s  concl usi on t hat  i t  i s  cr uel  and unusual  t o i mpose 

a l i f e wi t hout  par ol e sent ence upon a j uveni l e of f ender  who di d 

not  commi t  homi ci de.   I d.  at  2030.  

¶71 Tur ni ng t o t he case now bef or e t hi s cour t ,  we must  

det er mi ne,  i n t he exer ci se of  our  own i ndependent  j udgment ,  

whet her  i t  i s  cat egor i cal l y unconst i t ut i onal  t o i mpose a l i f e 

wi t hout  par ol e sent ence upon a 14- year - ol d f or  commi t t i ng 

i nt ent i onal  homi ci de.   St at ed ot her wi se,  we must  det er mi ne 

whet her  t he Ei ght h Amendment  and Ar t i c l e I ,  Sect i on 6 of  t he 

Wi sconsi n Const i t ut i on pr ohi bi t  a sent enci ng cour t  f r om ever  
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concl udi ng t hat  a 14- year - ol d who commi t s i nt ent i onal  homi ci de 

i s deser vi ng of  l i f e i mpr i sonment  wi t hout  t he possi bi l i t y  of  

par ol e.   We concl ude t hat  t he answer  i s no.  

¶72 Fol l owi ng t he appr oach set  f or t h i n Gr aham,  see i d.  at  

2026,  we f i r st  consi der  t he cul pabi l i t y  of  14- year - ol ds who 

commi t  i nt ent i onal  homi ci de and t he sever i t y of  l i f e 

i mpr i sonment  wi t hout  par ol e.   We t hen consi der  whet her  

sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  par ol e f or  

commi t t i ng i nt ent i onal  homi ci de ser ves l egi t i mat e penol ogi cal  

goal s.  

i .  The cul pabi l i t y  of  14- year - ol ds who commi t  i nt ent i onal  
homi ci de and t he sever i t y of  l i f e i mpr i sonment  wi t hout  
par ol e 

¶73 Ni nham ar gues t hat  t he char act er i st i cs of  j uveni l es 

ar t i cul at ed i n Roper  and r ei t er at ed i n Gr aham appl y wi t h even 

gr eat er  f or ce t o j uveni l es age 14 and younger .   As Ni nham poi nt s  

out ,  t he Supr eme Cour t  has hel d t hat  t hese gener al  

char act er i st i cs " demonst r at e t hat  j uveni l e of f ender s cannot  wi t h 

r el i abi l i t y  be c l assi f i ed among t he wor st  of f ender s"  f or  whi ch 

t he most  sever e puni shment  i s r eser ved.   Roper ,  543 U. S.  at  569;  

see al so Gr aham,  130 S.  Ct .  at  2026 ( " Roper  est abl i shed t hat  

because j uveni l es have l essened cul pabi l i t y  t hey ar e l ess 

deser vi ng of  t he most  sever e puni shment s. " ) .   I t  f ol l ows,  Ni nham 

ar gues,  t hat  14- year - ol ds cannot  r el i abl y be c l assi f i ed among 

t he wor st  of f ender s f or  whi ch t hi s st at e r eser ves l i f e 

i mpr i sonment  wi t hout  par ol e.    

¶74 We do not  di sagr ee t hat ,  t ypi cal l y,  j uveni l e of f ender s 

ar e l ess cul pabl e t han adul t  of f ender s and ar e t her ef or e 
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gener al l y l ess deser vi ng of  t he most  sever e puni shment s.   See 

Gr aham,  130 S.  Ct .  at  2026 ( c i t i ng Roper ,  543 U. S.  at  569- 70) .   

Fur t her mor e,  we do not  di sput e Ni nham' s ar gument  t hat ,  on 

aver age,  t he younger  t he j uveni l e of f ender ,  t he mor e hi s or  her  

cul pabi l i t y  di mi ni shes.   However ,  t he const i t ut i onal  quest i on 

bef or e us does not  concer n onl y t he t ypi cal  14- year - ol d 

of f ender .   Rat her ,  t he quest i on bef or e us concer ns al l  14- year -

ol d of f ender s,  t ypi cal  or  at ypi cal ,  who commi t  i nt ent i onal  

homi ci de.   Gi ven t hese f act s,  we di sagr ee wi t h Ni nham t hat  Roper  

and Gr aham l ead t o t he concl usi on t hat  14- year - ol ds who commi t  

i nt ent i onal  homi ci de ar e cat egor i cal l y l ess deser vi ng of  l i f e 

i mpr i sonment  wi t hout  par ol e.    

¶75 I n Roper ,  r ecogni z i ng t hat  capi t al  puni shment ,  t he 

most  sever e penal t y r ecogni zed by l aw,  must  be l i mi t ed t o a 

nar r ow cl ass of  of f ender s who commi t  onl y t he most  ser i ous 

cr i mes and " whose ext r eme cul pabi l i t y  makes t hem ' t he most  

deser vi ng of  execut i on, ' "  543 U. S.  at  568 ( quot i ng At ki ns,  536 

U. S.  at  319) ,  t he Supr eme Cour t  concl uded t hat  t he di mi ni shed 

cul pabi l i t y  of  j uveni l e of f ender s r ender s t hem cat egor i cal l y 

l ess deser vi ng of  t he deat h penal t y.   I d.  at  569- 71.   Roper  does 

not ,  however ,  st and f or  t he pr oposi t i on t hat  t he di mi ni shed 

cul pabi l i t y  of  j uveni l e of f ender s r ender s t hem cat egor i cal l y 

l ess deser vi ng of  t he second most  sever e penal t y,  l i f e 

i mpr i sonment  wi t hout  par ol e.   I ndeed,  t he Roper  Cour t  af f i r med 

t he Mi ssour i  Supr eme Cour t ' s  deci s i on t o modi f y t he 17- year - ol d 

def endant ' s deat h sent ence t o l i f e i mpr i sonment  wi t hout  

el i gi bi l i t y  f or  par ol e.   I d.  at  560,  578- 79.  
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¶76 I n Gr aham,  t he Supr eme Cour t  concl uded t hat  t he " t wi ce 

di mi ni shed mor al  cul pabi l i t y"  of  ( 1)  j uveni l e of f ender s who ( 2)  

do not  commi t  homi ci de r ender s t hat  par t i cul ar  c l ass of  

of f ender s cat egor i cal l y l ess deser vi ng of  l i f e i mpr i sonment  

wi t hout  par ol e.   130 S.  Ct .  at  2027.   Gr aham does not ,  however ,  

suppor t  t he ar gument  t hat  j uveni l e of f ender s who commi t  homi ci de 

ar e cat egor i cal l y l ess deser vi ng of  l i f e i mpr i sonment  wi t hout  

par ol e.   Thi s i s  because j uveni l e of f ender s who commi t  homi ci de 

l ack t he second l ayer  of  di mi ni shed mor al  cul pabi l i t y  on whi ch 

t he Gr aham Cour t  based i t s concl usi on.   Si mpl y s t at ed,  " [ t ] her e 

i s a l i ne bet ween homi ci de and ot her  ser i ous v i ol ent  of f enses 

agai nst  t he i ndi v i dual .  .  .  .   Al t hough an of f ense l i ke r obber y 

or  r ape i s a ser i ous cr i me deser vi ng ser i ous puni shment ,  t hose 

cr i mes di f f er  f r om homi ci de cr i mes i n a mor al  sense. "   I d.  

( i nt er nal  quot at i ons and ci t at i ons omi t t ed) .  

¶77 I t  f ol l ows,  t her ef or e,  t hat  nei t her  Roper  nor  Gr aham 

f or ecl ose a sent enci ng cour t  f r om concl udi ng t hat  a j uveni l e who 

commi t s homi ci de i s suf f i c i ent l y cul pabl e t o deser ve l i f e 

i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e.    

¶78 Fur t her mor e,  cont r ar y t o Ni nham' s cont ent i on,  we ar e 

not  convi nced t hat  j uveni l es 14 year s ol d and younger  ar e a 

di st i nct  gr oup of  j uveni l es such t hat  a di f f er ent  const i t ut i onal  

anal ysi s appl i es.   Ni nham di r ect s us t o devel opment s i n 

psychol ogy and br ai n sci ence t endi ng t o show t hat  14- year - ol ds,  

i n compar i son t o ol der  t eenager s,  ar e gener al l y l ess capabl e of  
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r esponsi bl e deci s i on- maki ng, 16 gener al l y possess a hei ght ened 

vul ner abi l i t y  t o r i sk- t aki ng and peer  pr essur e, 17 and gener al l y 

have a l ess mat ur e sense of  sel f  and a decr eased abi l i t y  t o 

i magi ne t hei r  f ut ur es. 18  Even assumi ng t hat  such psychol ogi cal  

and sci ent i f i c  r esear ch i s const i t ut i onal l y r el evant ,  t he 

gener al i zat i ons concl uded t her ei n ar e i nsuf f i c i ent  t o suppor t  a 

det er mi nat i on t hat  14- year - ol ds who commi t  homi ci de ar e never  

cul pabl e enough t o deser ve l i f e i mpr i sonment  wi t hout  par ol e.   

Case i n poi nt ,  i n ot her  cont ext s,  psychol ogi st s have pr omot ed 

sci ent i f i c  evi dence t hat  ar r i ves at  t he pr eci se opposi t e 

concl usi ons about  14- year - ol ds,  namel y,  t hat  t hey under st and 

soci al  r ul es and l aws and possess t he abi l i t y  t o t ake mor al  

r esponsi bi l i t y  f or  t hei r  act i ons.   See Roper ,  543 U. S.  at  617- 18 

( Scal i a,  J. ,  di ssent i ng)  ( expl ai ni ng t hat  i n an ami cus br i ef  

f i l ed i n Hodgson v.  Mi nnesot a,  497 U. S.  417 ( 1990) ,  t he Amer i can 

Psychol ogi cal  Associ at i on c i t ed numer ous psychol ogi cal  t r eat i ses 

and st udi es t endi ng t o demonst r at e t hat  14 and 15- year - ol d 

j uveni l es ar e mat ur e enough t o deci de whet her  t o obt ai n an 

                                                 
16 See,  e. g. ,  B.  Luna,  The Mat ur at i on of  Cogni t i ve Cont r ol  

and t he Adol escent  Br ai n,  i n Fr om At t ent i on t o Goal - Di r ect ed 
Behavi or  249,  252- 56 ( F.  Aboi t i z  & D.  Cosmel l i  eds. ,  2009) .  

17 See,  e. g. ,  Laur ence St ei nber g,  Adol escent  Devel opment  and 
Juveni l e Just i ce,  5 Ann.  Rev.  Cl i ni cal  Psychol .  459,  466 ( 2009) ;  
Laur ence St ei nber g,  Ri sk- Taki ng i n Adol escence:  New Per spect i ves 
f r om Br ai n and Behavi or al  Sci ence,  16 Cur r ent  Di r ect i ons i n 
Psychol .  Sci .  55,  56- 58 ( 2007) .  

18 See,  e. g. ,  Laur ence St ei nber g & El i zabet h Cauf f man,  
Mat ur i t y of  Judgment  i n Adol escence,  20 L.  & Human Behav.  249,  
255 ( 1996) .  
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abor t i on wi t hout  par ent al  i nvol vement ) .   I n summar y,  Ni nham has 

f ai l ed t o demonst r at e t hat  14- year - ol ds who commi t  i nt ent i onal  

homi ci de cannot  r el i abl y be cl assi f i ed among t hose of f ender s 

deser vi ng of  l i f e i mpr i sonment  wi t hout  par ol e.  

i i .  Whet her  sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  
wi t hout  par ol e f or  commi t t i ng i nt ent i onal  homi ci de 
ser ves l egi t i mat e penol ogi cal  goal s 

¶79 Rel yi ng i n l ar ge par t  on t he Supr eme Cour t ' s  anal ysi s 

i n Gr aham,  Ni nham mai nt ai ns t hat  none of  t he f our  gener al l y 

r ecogni zed penol ogi cal  j ust i f i cat i ons ar e adequat e t o j ust i f y 

i mposi ng l i f e wi t hout  par ol e upon a 14- year - ol d.   However ,  as 

pr evi ousl y descr i bed,  much of  t he Gr aham Cour t ' s  anal ysi s on 

penol ogi cal  t heor y was based upon t he t wi ce di mi ni shed mor al  

cul pabi l i t y  of  j uveni l e of f ender s who commi t  nonhomi ci de cr i mes.   

See,  e. g. ,  130 S.  Ct .  at  2028 ( " The case [ f or  r et r i but i on]  

becomes even weaker  wi t h r espect  t o a j uveni l e who di d not  

commi t  homi ci de. " ) ;  i d.  at  2029 ( " [ I ] n l i ght  of  j uveni l e 

nonhomi ci de of f ender s '  di mi ni shed mor al  r esponsi bi l i t y ,  any 

l i mi t ed det er r ent  ef f ect  pr ovi ded by l i f e wi t hout  par ol e i s not  

enough t o j ust i f y t he sent ence. " ) .   As we j ust  expl ai ned,  we ar e 

not  convi nced t hat  14- year - ol ds who commi t  homi ci de have t he 

same di mi ni shed mor al  cul pabi l i t y  as t hose j uveni l e of f ender s 

who do not  commi t  homi ci de.   Accor di ngl y,  we concl ude t hat  

sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  par ol e f or  

commi t t i ng i nt ent i onal  homi ci de ser ves t he l egi t i mat e 

penol ogi cal  goal s of  r et r i but i on,  det er r ence,  and 

i ncapaci t at i on.   See Har mel i n v .  Mi chi gan,  501 U. S.  957,  999 
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( 1991)  ( Kennedy,  J. ,  concur r i ng)  ( " [ T] he Ei ght h Amendment  does 

not  mandat e adopt i on of  any one penol ogi cal  t heor y. " ) .  

¶80 Fi r st ,  r et r i but i on,  as " ' an expr essi on of  soci et y ' s 

mor al  out r age at  par t i cul ar l y of f ensi ve conduct , ' "  Thompson,  487 

U. S.  at  836 ( quot i ng Gr egg,  428 U. S.  at  183) ,  i s  a l egi t i mat e 

penol ogi cal  j ust i f i cat i on f or  i mposi ng a sent ence of  l i f e 

wi t hout  par ol e upon a 14- year - ol d who commi t s i nt ent i onal  

homi ci de.   " ' The hear t  of  t he r et r i but i on r at i onal e i s t hat  a 

cr i mi nal  sent ence must  be di r ect l y r el at ed t o t he per sonal  

cul pabi l i t y  of  t he cr i mi nal  of f ender . ' "   Gr aham,  130 S.  Ct .  at  

2028 ( quot i ng Ti son,  481 U. S.  at  149) .   Whi l e j uveni l e of f ender s 

ar e gener al l y l ess cul pabl e t han adul t  of f ender s and t her ef or e 

gener al l y l ess deser vi ng of  t he most  sever e puni shment s,  i d.  at  

2026,  t he case f or  r et r i but i on i ncr eases wi t h r espect  t o 

i mposi ng a l i f e wi t hout  par ol e sent ence upon a j uveni l e who 

i nt ent i onal l y t akes t he l i f e of  anot her ,  see i d.  at  2028.  

¶81 Second,  as t he Supr eme Cour t  r ecogni zed i n Roper ,  " t he 

puni shment  of  l i f e i mpr i sonment  wi t hout  t he possi bi l i t y  of  

par ol e i s i t sel f  a sever e sanct i on,  i n par t i cul ar  f or  a young 

per son"  and t hus ser ves as an adequat e det er r ent  t o pot ent i al  

j uveni l e homi ci de of f ender s.   543 U. S.  at  572.  

¶82 Thi r d,  and f i nal l y,  we concl ude t hat  i ncapaci t at i on 

adequat el y j ust i f i es i mposi ng t he puni shment  of  l i f e wi t hout  

par ol e upon 14- year - ol d j uveni l es who commi t  i nt ent i onal  

homi ci de.   We r ecogni ze t hat  i ncapaci t at i on r equi r es t he 

sent enci ng cour t  t o make a j udgment  t hat  t he def endant  i s 

i ncor r i gi bl e,  and t he nat ur e of  j uveni l es gener al l y make t hat  
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j udgment  a di f f i cul t  one.   See Gr aham,  130 S.  Ct .  at  2029.   

Never t hel ess,  we cannot  pr ecl ude sent enci ng cour t s f r om ever  

maki ng a j udgment  t hat  a 14- year - ol d who commi t s i nt ent i onal  

homi ci de i s f or ever  danger ous.   As r ecogni zed by t he Supr eme 

Cour t ,  whi l e many j uveni l es commi t  cr i mes t hat  " r ef l ect [ ]  

unf or t unat e yet  t r ansi ent  i mmat ur i t y, "  t he r ar e j uveni l e i s 

capabl e of  commi t t i ng a cr i me t hat  " r ef l ect s i r r epar abl e 

cor r upt i on. "   Roper ,  543 U. S.  at  573.   I n t he case of  t hose r ar e 

j uveni l es,  a sent ence of  l i f e i mpr i sonment  wi t hout  par ol e 

measur abl y cont r i but es t o t he l egi t i mat e goal  of  i ncapaci t at i on.  

¶83 I n summar y,  i n t he exer ci se of  our  own i ndependent  

j udgment ,  we concl ude t hat  sent enci ng a 14- year - ol d t o l i f e 

i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e f or  commi t t i ng 

i nt ent i onal  homi ci de i s not  cat egor i cal l y unconst i t ut i onal .   We 

t her ef or e conf i r m what  obj ect i ve evi dence al r eady i nf or ms us:  

cont empor ar y soci et y v i ews t he puni shment  as pr opor t i onat e t o 

t he of f ense.  

B.  Whet her  Ni nham' s Sent ence i s Undul y Har sh and Excessi ve 

¶84 Ni nham ar gues t hat  even i f  we concl ude t hat  i t  i s  not  

cat egor i cal l y unconst i t ut i onal  t o sent ence a 14- year - ol d t o l i f e 

i mpr i sonment  wi t hout  par ol e f or  commi t t i ng i nt ent i onal  homi ci de,  

he i s st i l l  ent i t l ed t o sent ence modi f i cat i on on t he gr ounds 

t hat  hi s par t i cul ar  puni shment  i s cr uel  and unusual  i n v i ol at i on 

of  t he Ei ght h Amendment  and Ar t i c l e I ,  Sect i on 6 of  t he 

Wi sconsi n Const i t ut i on.   Speci f i cal l y,  Ni nham ar gues t hat  hi s 

sent ence of  l i f e i mpr i sonment  wi t hout  par ol e i s undul y har sh and 

excessi ve because hi s cul pabi l i t y  was di mi ni shed,  bot h by t he 
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f act  t hat  he was j ust  14 year s ol d at  t he t i me of  t he of f ense 

and by t he f act  t hat  ext r eme abuse and al cohol  dependence 

r esul t ed i n hi s under devel opment .  

¶85 The st andar d f or  det er mi ni ng whet her  a puni shment  i s 

cr uel  and unusual  i n a par t i cul ar  case i s t he same under  bot h 

f eder al  and Wi sconsi n l aw.   See St at e v.  Pr at t ,  36 Wi s.  2d 312,  

321- 23,  153 N. W. 2d 18 ( 1967) .   " ' [ W] hat  const i t ut es adequat e 

puni shment  i s or di nar i l y  l ef t  t o t he di scr et i on of  t he t r i al  

j udge.   I f  t he sent ence i s wi t hi n t he st at ut or y l i mi t ,  appel l at e 

cour t s wi l l  not  i nt er f er e unl ess c l ear l y cr uel  and unusual . ' "   

I d.  at  322 ( quot i ng Hayes v.  Uni t ed St at es,  238 F. 2d 318,  322 

( 10t h Ci r .  1956) ) ;  see al so St at e v.  Tayl or ,  2006 WI  22,  ¶19,  

289 Wi s.  2d 34,  710 N. W. 2d 466.   A sent ence i s c l ear l y cr uel  and 

unusual  onl y i f  t he sent ence i s " so ' excessi ve and unusual ,  and 

so di spr opor t i onat e t o t he of f ense commi t t ed,  as t o shock publ i c 

sent i ment  and vi ol at e t he j udgment  of  r easonabl e peopl e 

concer ni ng what  i s r i ght  and pr oper  under  t he c i r cumst ances. ' "   

St at e v.  Paske,  163 Wi s.  2d 52,  69,  471 N. W. 2d 55 ( 1991)  

( quot i ng Pr at t ,  36 Wi s.  2d at  322) .  

¶86 Under  t hese ci r cumst ances,  we si mpl y cannot  say t hat  

Ni nham' s sent ence of  l i f e i mpr i sonment  wi t hout  par ol e i s so 

di spr opor t i onat e t o t he cr i me he commi t t ed " ' as t o shock publ i c  

sent i ment  and vi ol at e t he j udgment  of  r easonabl e peopl e 

concer ni ng what  i s r i ght  and pr oper . ' "   I d.  ( quot i ng Pr at t ,  36 

Wi s.  2d at  322) .   Ther e i s no quest i on t hat  Ni nham' s puni shment  

i s sever e,  but  i t  i s  not  di spr opor t i onat el y so.   The manner  i n 

whi ch Ni nham t ook Vang' s l i f e was hor r i f i c  and sensel ess.   The 
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sever i t y of  t he homi ci de was onl y compounded by t he f act  t hat  

Ni nham r ef used t o t ake any r esponsi bi l i t y  and i n f act  t hr eat ened 

t he l i ves of  t he ot her  j uveni l es who di d.   That  Ni nham was j ust  

14 year s ol d at  t he t i me of  t he of f ense and suf f er ed an 

i ndi sput abl y di f f i cul t  chi l dhood does not ,  as he cont ends,  

aut omat i cal l y r emove hi s puni shment  out  of  t he r eal m of  

pr opor t i onat e.   The ci r cui t  cour t  was wel l  wi t hi n i t s st at ut or y 

aut hor i t y t o sent ence Ni nham t o l i f e i mpr i sonment  wi t hout  

par ol e,  and we wi l l  not  i nt er f er e wi t h i t s exer ci se of  

di scr et i on.  

C.  Whet her  a New Fact or  War r ant s Sent ence Modi f i cat i on 

¶87 Ni nham al so ar gues t hat  he i s  ent i t l ed t o sent ence 

modi f i cat i on on t he gr ounds t hat  new sci ent i f i c  r esear ch 

r egar di ng adol escent  br ai n devel opment  const i t ut es a new f act or  

t hat  f r ust r at es t he pur pose of  hi s sent ence.   Speci f i cal l y,  

Ni nham di r ect s us t o magnet i c r esonance i magi ng ( MRI )  st udi es,  

appar ent l y unavai l abl e at  t he t i me Ni nham was sent enced,  whi ch 

t end t o show t hat  t he br ai n i s not  f ul l y  devel oped ear l y i n 

chi l dhood and t hat  maki ng i mpul si ve deci s i ons and engagi ng i n 

r i sky behavi or  i s an i nevi t abl e par t  of  adol escence. 19  The 

st udi es f ur t her  expl ai n,  accor di ng t o Ni nham,  t hat  as t he br ai n 

mat ur es,  adol escent s al most  uni ver sal l y gr ow out  of  t hei r  

i mpul s i ve and r i sky behavi or .   I n addi t i on,  Ni nham i nf or ms us 

                                                 
19 See,  e. g. ,  L. P.  Spear ,  The Adol escent  Br ai n and Age-

Rel at ed Behavi or al  Mani f est at i ons,  24 Neur osci .  & Bi obehav.  Rev.  
417,  421 ( 2000) ;  N.  Di ckon Reppucci ,  Adol escent  Devel opment  and 
Juveni l e Just i ce,  27 Am.  J.  Communi t y Psychol .  307,  319 ( 1999) .  
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t hat  a gr owi ng body of  r esear ch suggest s t hat  al cohol  causes 

mor e damage t o devel opi ng t eenage br ai ns t han pr evi ousl y  

t hought . 20  Accor di ng t o Ni nham,  t hi s new sci ent i f i c  r esear ch on 

adol escent  br ai n devel opment  under mi nes t he ci r cui t  cour t ' s  

f i ndi ngs r egar di ng Ni nham' s cul pabi l i t y  and r eci di v i sm.  

¶88 I n or der  t o pr event  t he cont i nuat i on of  unj ust  

sent ences,  t he c i r cui t  cour t  has i nher ent  aut hor i t y t o modi f y a 

sent ence.   St at e v.  Tr uj i l l o,  2005 WI  45,  ¶10,  279 Wi s.  2d 712,  

694 N. W. 2d 933.   " However ,  a c i r cui t  cour t ' s  i nher ent  aut hor i t y 

t o modi f y a sent ence i s a di scr et i onar y power  t hat  i s  exer ci sed 

wi t hi n def i ned par amet er s. "   St at e v.  Cr ochi er e,  2004 WI  78,  

¶12,  273 Wi s.  2d 57,  681 N. W. 2d 524.   I ncl uded wi t hi n t hose 

def i ned par amet er s i s t he c i r cui t  cour t ' s  i nher ent  aut hor i t y t o 

modi f y a sent ence based upon t he showi ng of  a new f act or .   I d.   

I n Rosado v.  St at e,  70 Wi s.  2d 280,  288,  234 N. W. 2d 69 ( 1975) ,  

t hi s cour t  def i ned what  const i t ut es a " new f act or " :   

[ T] he phr ase " new f act or "  r ef er s t o a f act  or  set  of  
f act s hi ghl y r el evant  t o t he i mposi t i on of  sent ence,  
but  not  known t o t he t r i al  j udge at  t he t i me of  
or i gi nal  sent enc i ng,  ei t her  because i t  was not  t hen i n 
exi st ence or  because,  even t hough i t  was t hen i n 
exi st ence,  i t  was unknowi ngl y over l ooked by al l  of  t he 
par t i es.  

¶89 The def endant  bear s t he bur den of  demonst r at i ng by 

c l ear  and convi nci ng evi dence t hat  a new f act or  exi st s.   St at e 

v.  Fr ankl i n,  148 Wi s.  2d 1,  9- 10,  434 N. W. 2d 609 ( 1989) .   

However ,  t he exi st ence of  a new f act or  does not  necessar i l y  

                                                 
20 See,  e. g. ,  Kat y But l er ,  The Gr i m Neur ol ogy of  Teenage 

Dr i nki ng,  N. Y.  Ti mes,  Jul y 4,  2006,  at  F1.  
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ent i t l e t he def endant  t o sent ence modi f i cat i on.   Tr uj i l l o,  279 

Wi s.  2d 712,  ¶11.   Rat her ,  whet her  sent ence modi f i cat i on i s 

war r ant ed i s l ef t  t o t he sound di scr et i on of  t he c i r cui t  cour t .   

I d.   I n det er mi ni ng whet her  t o exer ci se i t s di scr et i on t o modi f y 

a sent ence on t he basi s of  a new f act or ,  t he c i r cui t  cour t  may,  

but  i s not  r equi r ed t o,  consi der  whet her  t he new f act or  

f r ust r at es t he pur pose of  t he or i gi nal  sent ence.   See St at e v.  

Har bor ,  2011 WI  28,  ¶¶48- 52,  __ Wi s.  2d __,  __ N. W. 2d __.  

¶90 Whet her  a new f act or  exi st s i s a quest i on of  l aw t hat  

t hi s cour t  r evi ews i ndependent l y.   Tr uj i l l o,  279 Wi s.  2d 712,  

¶11.   However ,  even i f  we det er mi ne t hat  a new f act or  exi st s,  we 

wi l l  not  over r ul e a c i r cui t  cour t ' s  deci s i on r egar di ng sent ence 

modi f i cat i on unl ess t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on.   I d.  

¶91 I n t hi s case,  we concl ude t hat  Ni nham has not  

demonst r at ed by c l ear  and convi nci ng evi dence t hat  a new f act or  

exi st s.   Assumi ng t hat  t he MRI  st udi es t hemsel ves wer e not  i n 

exi st ence at  t he t i me Ni nham was sent enced,  we agr ee wi t h t he 

c i r cui t  cour t  t hat  t he st udi es st i l l  do not  const i t ut e " a f act  

or  set  of  f act s hi ghl y r el evant  t o t he i mposi t i on of  sent ence,  

but  not  known t o t he t r i al  j udge at  t he t i me of  t he or i gi nal  

sent enci ng, "  Rosado,  70 Wi s.  2d at  288,  because t he concl usi ons 

r eached by t he st udi es wer e al r eady i n exi s t ence and wel l  

r epor t ed by t he t i me Ni nham was sent enced i n 2000.    

¶92 Thi s poi nt  i s  best  made by consi der i ng t he same 

Supr eme Cour t  j ur i spr udence we have f ol l owed t hr oughout  t hi s 

opi ni on.   I n Thompson,  a 1988 deci s i on,  t he Supr eme Cour t  
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r ef er r ed t o a 1978 r epor t  by a t ask f or ce on sent enci ng young 

of f ender s t o make cl ear  t hat  " t he Cour t  ha[ d]  al r eady endor sed"  

t he pr oposi t i on t hat  j uveni l e of f ender s under  t he age of  16 ar e 

l ess cul pabl e t han adul t  of f ender s:   

The basi s f or  t hi s concl usi on i s t oo obvi ous t o 
r equi r e ext ended expl anat i on.   I nexper i ence,  l ess 
educat i on,  and l ess i nt el l i gence make t he t eenager  
l ess abl e t o eval uat e t he consequences of  hi s or  her  
conduct  whi l e at  t he same t i me he or  she i s much mor e 
apt  t o be mot i vat ed by mer e emot i on or  peer  pr essur e 
t han i s an adul t .    

487 U. S.  at  834- 35.   I n Roper ,  t he Supr eme Cour t  adopt ed t hat  

r easoni ng of  t he Thompson Cour t  and appl i ed i t  t o al l  j uveni l e 

of f ender s under  t he age of  18.   See Roper ,  543 U. S.  at  570- 71.   

Fi nal l y,  and of  most  r el evance t o t he " new f act or "  i ssue bef or e 

us,  i n Gr aham,  a 2010 deci s i on,  t he Supr eme Cour t  obser ved t hat  

" [ n] o r ecent  dat a pr ovi de r eason t o r econsi der  t he Cour t ' s  

obser vat i ons i n Roper  about  t he nat ur e of  

j uveni l es.  .  .  .  [ D] evel opment s i n psychol ogy and br ai n sci ence 

cont i nue t o show f undament al  di f f er ences bet ween j uveni l e and 

adul t  mi nds. "   130 S.  Ct .  at  2026 ( emphasi s added) .   Thus,  as 

pl ai nl y r ecogni zed by t he Gr aham Cour t ,  t he " new"  sci ent i f i c 

r esear ch r egar di ng adol escent  br ai n devel opment  t o whi ch Ni nham 

r ef er s onl y conf i r ms t he concl usi ons about  j uveni l e of f ender s 

t hat  t he Supr eme Cour t  had " al r eady endor sed"  as of  1988.   See 

Thompson,  487 U. S.  at  835.  

¶93 Mor eover ,  even assumi ng t hat  t he concl usi ons r eached 

by t hese MRI  st udi es wer e not  known t o t he c i r cui t  cour t  at  t he 

t i me of  Ni nham' s sent enci ng,  Ni nham st i l l  has not  shown by c l ear  
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and convi nci ng evi dence t hat  t he concl usi ons r eached by t he 

st udi es ar e " hi ghl y r el evant  t o t he i mposi t i on of  [ Ni nham' s]  

sent ence, "  see Rosado,  70 Wi s.  2d at  288 ( emphasi s added) ,  and 

i n par t i cul ar ,  t he c i r cui t  cour t ' s  f i ndi ngs r egar di ng Ni nham' s 

cul pabi l i t y  and r eci di v i sm.   As pr evi ousl y expl ai ned,  see Par t  

I I I . A. 2. b. i .  supr a,  t he gener al i zat i ons concl uded wi t hi n t hese 

sci ent i f i c  st udi es ar e i nsuf f i c i ent  t o suppor t  a det er mi nat i on 

about  t he cul pabi l i t y  of  a par t i cul ar  14- year - ol d who commi t s 

i nt ent i onal  homi ci de,  i n t hi s  case,  Ni nham.   Li kewi se,  t he 

st udi es'  concl usi on t hat  adol escent s " al most  uni ver sal l y"  gr ow 

out  of  t hei r  i mpul s i ve and r i sky behavi or  t el l s  us v i r t ual l y 

not hi ng about  Ni nham' s l i kel i hood t o r el apse i nt o cr i mi nal  

behavi or .   Thi s poi nt  i s  made cl ear  by t he f act  t hat  t he st udi es 

t o whi ch Ni nham r ef er s do not  concer n t he devel opment  of  

i ncar cer at ed j uveni l es i n par t i cul ar . 21  I n shor t ,  Ni nham has 

f ai l ed t o pr ove by c l ear  and convi nci ng evi dence t hat  t hi s 

sci ent i f i c  r esear ch r egar di ng adol escent  br ai n devel opment  

const i t ut es a new f act or  f or  pur poses of  modi f y i ng Ni nham' s 

par t i cul ar  sent ence.  

D.  Whet her  t he Ci r cui t  Cour t  Rel i ed on an I mpr oper  Fact or  
When I mposi ng Ni nham' s Sent ence 

                                                 
21 See,  e. g. ,  Bar r y Hol man & Jason Zi edenber g,  The Danger s 

of  Det ent i on:  The I mpact  of  I ncar cer at i ng Yout h i n Det ent i on and 
Ot her  Secur e Faci l i t i es,  2- 3 ( Nov.  28,  2006) ,  
ht t p: / / www. j ust i cepol i cy. or g/ r esear ch/ 1978 ( " [ T] her e i s cr edi bl e 
and si gni f i cant  r esear ch t hat  suggest s t hat  t he exper i ence of  
det ent i on may make i t  mor e l i kel y t hat  yout h wi l l  cont i nue t o 
engage i n del i nquent  behavi or ,  and t hat  t he det ent i on exper i ence 
may i ncr ease t he odds t hat  yout h wi l l  r eci di vat e,  f ur t her  
compr omi si ng publ i c saf et y. " ) .  
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¶94 Fi nal l y,  Ni nham seeks sent ence modi f i cat i on on t he 

gr ounds t hat  t he c i r cui t  cour t  r el i ed on an i mpr oper  f act or  when 

i mposi ng hi s sent ence.   Speci f i cal l y,  Ni nham ar gues t hat  t he 

c i r cui t  cour t  i mpr oper l y based Ni nham' s sent ence on t he 

r el i gi ous v i ews of  Vang' s f ami l y.   Ni nham di r ect s us t o t he 

poi nt  i n t he sent enci ng t r anscr i pt  i n whi ch t he ci r cui t  cour t  

not ed,  " I  f i nd i t  i ncr edi bl y i nt er est i ng and somewhat  

s i gni f i cant  t hat  not  onl y am I  bei ng asked t o i mpose a sent ence 

i n t hi s mat t er ,  whi ch i s my obl i gat i on and my r esponsi bi l i t y ,  

but  I ' m bei ng asked t o r el ease a soul . "   

¶95 Our  r evi ew of  a sent enci ng det er mi nat i on i s l i mi t ed t o 

whet her  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on.   

St at e v.  Har r i s,  2010 WI  79,  ¶30,  326 Wi s.  2d 685,  786 

N. W. 2d 409.   A c i r cui t  cour t  er r oneousl y exer ci ses i t s 

di scr et i on when i t  " i mposes i t s sent ence based on or  i n act ual  

r el i ance upon cl ear l y i r r el evant  or  i mpr oper  f act or s. "   I d.   The 

def endant  bear s t he bur den of  demonst r at i ng by c l ear  and 

convi nci ng evi dence t hat  t he c i r cui t  cour t  act ual l y r el i ed upon 

an i mpr oper  f act or  when i mposi ng t he def endant ' s sent ence.   I d. ,  

¶34.  

¶96 We agr ee wi t h Ni nham t hat  a c i r cui t  cour t  may not  base 

i t s sent enci ng deci s i on upon t he def endant ' s or  t he v i ct i m' s  

r el i gi on.   However ,  i n t hi s  case,  Ni nham has f ai l ed t o 

demonst r at e by c l ear  and convi nci ng evi dence t hat  t he c i r cui t  

cour t  act ual l y r el i ed upon t he r el i gi ous v i ews of  Vang' s f ami l y 

when i mposi ng Ni nham' s sent ence.   Ther e i s no doubt  t hat  t he 

c i r cui t  cour t ' s  comment  on " bei ng asked t o r el ease a soul "  was a 
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r ef er ence t o t he st at ement  pr ovi ded by Vang' s br ot her ,  Seng Say,  

i n whi ch he i nf or med t he cour t  t hat  " [ i ] n our  Hmong cul t ur e we 

bel i eve t hat  t he spi r i t  of  a mur der ed per son cannot  be set  f r ee 

t o go i n peace unt i l  t he per pet r at or s be br ought  t o j ust i ce. "   

However ,  ot her  t han poi nt i ng out  t he l i nk bet ween t he ci r cui t  

cour t ' s  comment  and Seng Say ' s st at ement ,  Ni nham of f er s no 

ar gument  t o suppor t  t he c i r cui t  cour t ' s  act ual  r el i ance upon t he 

Vangs'  Hmong bel i ef s.   Rat her ,  when t he ci r cui t  cour t ' s  comment  

i s consi der ed i n cont ext ,  i t  i s  c l ear  t hat  t he c i r cui t  cour t  was 

not  act ual l y r el y i ng upon t he Vangs'  r el i gi ous bel i ef s but  

i nst ead was mer el y comment i ng on Ni nham' s char act er ,  namel y,  hi s  

i nt ol er ance of  ot her  cul t ur es and hi s negat i ve at t i t ude:   

I ' m bei ng asked t o r el ease a soul .   I  have t o comment  
on t hat  because t hat ' s an i nt er est i ng c l ash of  
cul t ur es,  and i t ' s  what  we' r e al l  about  as a 
peopl e.  .  .  .     

And ever yt hi ng I  know about  you,  Omer ,  and 
ever yt hi ng I ' ve gl eaned about  you f r om your ——f r om t he 
i nf or mat i on t hat ' s been pr ovi ded t o me,  you deal t  wi t h 
t hose t hi ngs [ o] pposi t i onal l y.   You wer en' t  wi l l i ng t o 
l et  t hose cul t ur es and t hose di f f er ent  i deas 
i nt er mi ngl e.   I t  had t o be your  way or  no way at  al l .    

The char act er  of  t he of f ender  i s among t he pr i mar y f act or s t hat  

a c i r cui t  cour t  must  consi der  when i mposi ng a sent ence.   Paske,  

163 Wi s.  2d at  62.   I n addi t i on,  t o t he ext ent  t hat  t he c i r cui t  

cour t  comment ed on t he uni que and par t i cul ar i zed i mpact  f el t  by 

Seng Say and hi s f ami l y,  t hat  t oo was an appr opr i at e 

consi der at i on:  " ' A st at ement  f r om t he vi ct i ms about  how t he 

cr i me af f ect ed t hei r  l i ves i s r el evant  t o one of  t he 

consi der at i ons t hat  a j udge must  t ake i nt o account  at  
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sent enci ng——t he gr avi t y of  t he cr i me. ' "   St at e v .  Gal l i on,  2004 

WI  42,  ¶65,  270 Wi s.  2d 535,  678 N. W. 2d 197 ( quot i ng St at e v.  

Voss,  205 Wi s.  2d 586,  595,  556 N. W. 2d 433 ( Ct .  App.  1996) ) .  

I V.  CONCLUSI ON 

¶97 Fi r st ,  we hol d t hat  sent enci ng a 14- year - ol d t o l i f e 

i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e f or  commi t t i ng 

i nt ent i onal  homi ci de i s not  cat egor i cal l y unconst i t ut i onal .   We 

ar r i ve at  our  hol di ng by appl y i ng t he t wo- st ep appr oach empl oyed 

by t he Uni t ed St at es Supr eme Cour t ,  most  r ecent l y i n Gr aham,  130 

S.  Ct .  2011.   Fi r st ,  we concl ude t hat  Ni nham has f ai l ed t o 

demonst r at e t hat  t her e i s a nat i onal  consensus agai nst  

sent enci ng a 14- year - ol d t o l i f e i mpr i sonment  wi t hout  par ol e 

when t he cr i me i s i nt ent i onal  homi ci de.   Second,  we concl ude i n 

t he exer ci se of  our  own i ndependent  j udgment  t hat  t he puni shment  

i s not  cat egor i cal l y unconst i t ut i onal .  

¶98 I n r egar d t o Ni nham' s second ar gument ,  we concl ude 

t hat  hi s sent ence of  l i f e i mpr i sonment  wi t hout  t he possi bi l i t y  

of  par ol e i s not  undul y har sh and excessi ve.   Under  t he 

c i r cumst ances of  t hi s case,  Ni nham' s puni shment  i s sever e,  but  

i t  i s  not  di spr opor t i onat el y so.  

¶99 Thi r d,  we concl ude t hat  Ni nham has not  demonst r at ed by 

c l ear  and convi nci ng evi dence t hat  t he sci ent i f i c  r esear ch on 

adol escent  br ai n devel opment  t o whi ch he r ef er s const i t ut es a 

" new f act or . "   Whi l e t he st udi es t hemsel ves may not  have been i n 

exi st ence at  t he t i me of  Ni nham' s sent enci ng,  t he concl usi ons 

t hey r eached wer e wi del y r epor t ed.  
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¶100 Four t h,  we concl ude t hat  Ni nham has not  demonst r at ed 

by c l ear  and convi nci ng evi dence t hat  t he c i r cui t  cour t  act ual l y 

r el i ed upon t he r el i gi ous bel i ef s of  Vang' s f ami l y when i mposi ng 

Ni nham' s sent ence.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶101 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

Ei ght h Amendment  cr uel  and unusual  puni shment  i ssue bef or e t hi s 

cour t  i s  easy t o st at e and di f f i cul t  t o deci de.   The quest i on 

bef or e t he cour t  i s  t he const i t ut i onal i t y of  i mposi ng a deat h-

i n- pr i son sent ence on a 14- year - ol d j uveni l e boy who commi t t ed 

an i nt ent i onal ,  br ut al ,  sensel ess,  gr ot esque,  r epr ehensi bl e 

mur der  of  a 13- year - ol d i nnocent  st r anger .    

¶102 I n Wi sconsi n,  bot h t he adul t  of f ender  and t he j uveni l e 

of f ender  ( 10 year s ol d or  ol der )  who have commi t t ed f i r st  degr ee 

i nt ent i onal  homi ci de ar e t r eat ed t he same:  t he maxi mum penal t y 

i s a deat h- i n- pr i son sent ence,  t hat  i s ,  l i f e i n pr i son wi t hout  

t he possi bi l i t y  of  par ol e.   The ci r cui t  cour t  need not  i mpose 

t hi s maxi mum sent ence.   I t  di d i n t he pr esent  case.  

¶103 A deat h- i n- pr i son sent ence i s t he most  sever e penal t y  

aut hor i zed i n Wi sconsi n.   Thi s penal t y means t hat  " what ever  t he 

f ut ur e mi ght  hol d i n st or e f or  t he mi nd and spi r i t  of  [ t he young 

j uveni l e] ,  he wi l l  r emai n i n pr i son f or  t he r est  of  hi s days. " 1  

A deat h- i n- pr i son sent ence i s an especi al l y sever e puni shment ,  

made har sher  f or  a young j uveni l e 14 year s ol d or  younger  

because of  t he i ncr eased t i me and pr opor t i on of  l i f e t hat  t he 

j uveni l e wi l l  ser ve i n pr i son. 2             

¶104 I  concl ude,  as has t he Uni t ed St at es Supr eme Cour t ,  

t hat  t he di f f er ences bet ween j uveni l es and adul t s mean t hat  

j uveni l e of f ender s " cannot  wi t h r el i abi l i t y  be c l assi f i ed among 

                                                 
1 Naovar at h v.  St at e,  779 P. 2d 944,  944 ( Nev.  1989) .  

2 Gr aham v.  Fl or i da,  130 S.  Ct .  2011,  2027- 28 ( 2010) .  
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t he wor st  of f ender s. "   Roper  v.  Si mmons,  543 U. S.  551,  569 

( 2005) ;  see al so Gr aham v.  Fl or i da,  130 S.  Ct .  2011,  2026 

( 2010) . 3  Ret r i but i on i s a l egi t i mat e penol ogi cal  goal ,  but  

r et r i but i on " must  be di r ect l y r el at ed t o t he per sonal  

cul pabi l i t y  of  t he cr i mi nal  of f ender . "   Gr aham,  130 S.  Ct .  at  

2028.   " [ T] he case f or  r et r i but i on i s not  as st r ong wi t h a mi nor  

as wi t h an adul t . "   Gr aham,  130 S.  Ct .  at  2028 ( quot i ng Roper ,  

543 U. S.  at  569- 70) .   Accor di ngl y,  I  concl ude,  as t he nonpar t y 

br i ef  of  t he Wi sconsi n Counci l  on Chi l dr en and Fami l i es ur ges,  

t hat  t he Uni t ed St at es Supr eme Cour t ' s  anal ys i s i n Roper  and 

Gr aham suppor t s t he hol di ng t hat  a j uveni l e cannot  be sent enced 

t o l i f e wi t hout  par ol e f or  a homi ci de commi t t ed when 14 year s 

ol d or  younger .  

¶105 I  di scuss f i r st  t he pr esumpt i on of  const i t ut i onal i t y 

and second t he const i t ut i onal  i ssue pr esent ed.    

I  

¶106 The maj or i t y opi ni on r el i es heavi l y on t he pr esumpt i on 

of  const i t ut i onal i t y.   I  concl ude t hat  no pr esumpt i on of  

const i t ut i onal i t y appl i es i n t he pr esent  case.    

¶107 Thi s case does not  i nvol ve,  as t he maj or i t y opi ni on 

cl ai ms,  an at t ack on t he const i t ut i onal i t y of  Wi s.  St at .  

§ 938. 183( 1) ( am) ,  whi ch pr ovi des t hat  cour t s of  cr i mi nal  

                                                 
3 The t hr ee gener al  di f f er ences ar e:  ( 1)  j uveni l es have a 

l ack of  mat ur i t y  and an under devel oped sense of  r esponsi bi l i t y   
r esul t i ng i n i mpet uous and i l l - consi der ed act i ons and deci s i ons;  
( 2)  j uveni l es ar e mor e suscept i bl e t o negat i ve i nf l uences and 
out si de pr essur es;  and ( 3)  t he char act er  of  a j uveni l e i s not  as 
wel l  f or med as t hat  of  an adul t .   Roper  v.  Si mmons,  543 U. S.  
551,  569- 70 ( 2005) .    
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j ur i sdi ct i on have or i gi nal  j ur i sdi ct i on over  " a j uveni l e who i s 

al l eged t o have at t empt ed or  commi t t ed a v i ol at i on of  s.  

940. 01 .  .  .  on or  af t er  t he j uveni l e' s 10t h bi r t hday. "   Nor  

does t hi s case i nvol ve an at t ack on t he const i t ut i onal i t y of  t he 

f i r st - degr ee homi ci de st at ut e,  Wi s.  St at .  § 940. 01,  or  t he 

penal t i es t hat  appl y t o t hat  st at ut e.     

¶108 I nst ead,  t hi s case i nvol ves a chal l enge t o t he 

appl i cat i on of  t hose st at ut es t o a cat egor y of  i ndi v i dual s,  

namel y a chal l enge t o a deat h- i n- pr i son sent ence f or  a j uveni l e 

who commi t t ed an i nt ent i onal  homi ci de when 14 year s ol d or  

younger .   

¶109 A " cat egor i cal  chal l enge"  i s,  i n my opi ni on,  an " as 

appl i ed"  chal l enge.   St at i ng t he chal l enge as a cat egor i cal  

chal l enge i s j ust  a di f f er ent  way of  st at i ng an " as appl i ed"  

chal l enge.   I n ot her  wor ds,  t he pr esent  case can be denomi nat ed 

a " cat egor i cal  chal l enge"  or  can be denomi nat ed an " as appl i ed"  

chal l enge.   They ar e t he same i n t he pr esent  case.   The f or mer  

chal l enge i s st at ed as a chal l enge t o t he appl i cat i on of  t he 

st at ut es t o al l  14- year - ol ds who commi t  i nt ent i onal  homi ci de.   

The l at t er  chal l enge i s st at ed as a chal l enge t o t he appl i cat i on 

of  t he st at ut es t o Ni nham sol el y because he was 14 year s ol d 

when he commi t t ed i nt ent i onal  homi ci de.   Of  cour se,  a deci s i on 

sayi ng t hat  t he st at ut es cannot  be appl i ed t o Ni nham sol el y 

because he i s 14 year s ol d woul d appl y t o al l  ot her  14- year - ol ds 

who commi t  i nt ent i onal  homi ci de.    

¶110 Accor di ng t o Tammy W. - G.  v.  Jacob T. ,  2011 WI  30,  ¶49,  

___ Wi s.  2d ___,  ___ N. W. 2d ___ ( i n whi ch I  j oi n Just i ce 
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Br adl ey' s di ssent ) ,  " no pr esumpt i on [ of  const i t ut i onal i t y 

exi st s]  i n r egar d t o whet her  t he st at ut e was appl i ed i n a 

const i t ut i onal l y suf f i c i ent  manner . "  ( emphasi s added) .   Rat her ,  

t he const i t ut i onal  anal ysi s t o be appl i ed,  accor di ng t o Tammy 

W. - G. ,  t o " an as- appl i ed chal l enge"  " di f f er s f r om case t o case,  

dependi ng on t he const i t ut i onal  r i ght  at  i ssue. "  

¶111 The maj or i t y ' s r el i ance ( ¶44)  on a st r ong pr esumpt i on 

of  const i t ut i onal i t y of  t he st at ut e i s t her ef or e cont r ar y t o 

Tammy W. - G.  2011 WI  30,  ¶49,  and Roper  543 U. S.  at  563.   On t he 

basi s of  Tammy W. - G. ,  t he maj or i t y shoul d be hol di ng t hat  no 

pr esumpt i on of  const i t ut i onal i t y appl i es i n t he pr esent  case.  

¶112 Mor eover ,  a pr esumpt i on of  const i t ut i onal i t y i s not  

r el evant  i n t he pr esent  case,  i n whi ch t he const i t ut i onal  r i ght  

at  i ssue i s t he Ei ght h Amendment  pr ohi bi t i on agai nst  cr uel  and 

unusual  puni shment .   I n cases i nvol v i ng cat egor i cal  chal l enges 

under  t he Ei ght h Amendment ,  a cour t  exer ci ses i t s own 

i ndependent  j udgment ,  consi der i ng t he cul pabi l i t y  of  t he 

of f ender  and t he nat ur e of  t he of f ense,  t he r el at i onshi p of  t he 

chal l enged sent enci ng pr act i ce t o penol ogi cal  goal s,  and 

soci et y ' s evol v i ng st andar ds of  decency.   Roper ,  543 U. S.  at  

563- 64;  Gr aham v.  Fl or i da,  ___ U. S.  ___,  130 S.  Ct .  2011,  2022 

( 2010) .   How can t her e be a pr esumpt i on of  const i t ut i onal i t y 

when t he cour t  i s  not  onl y exer ci s i ng i t s own i ndependent  

j udgment  but  doi ng so on t he basi s of ,  i nt er  al i a,  evol v i ng 

st andar ds of  decency?   

¶113 Thus,  i n cont r ast  t o t he maj or i t y,  I  concl ude t hat  no 

pr esumpt i on of  const i t ut i onal i t y appl i es i n t he pr esent  case.    
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¶114 I  t ur n now t o t he const i t ut i onal  i ssue pr esent ed.  

I I  

¶115 The Ei ght h Amendment ,  appl i cabl e t o t he St at es t hr ough 

t he Four t eent h Amendment ,  pr ovi des:   " Excessi ve bai l  shal l  not  

be r equi r ed,  nor  excessi ve f i nes i mposed,  nor  cr uel  and unusual  

puni shment s i nf l i c t ed. "       

¶116 The Ei ght h Amendment ' s pr ohi bi t i on agai nst  cr uel  and 

unusual  puni shment  i s amor phous.   Cr uel  and unusual  puni shment  

i s not  def i ned or  del i neat ed i n t he f eder al  Const i t ut i on.   

Rat her ,  t he Uni t ed St at es Supr eme Cour t  has decl ar ed t hat  what  

const i t ut es cr uel  and unusual  puni shment  changes wi t h soci et y ' s  

v i ews:   The Ei ght h Amendment ' s pr ot ect i on agai nst  cr uel  and 

unusual  puni shment  " dr aw[ s]  i t s  meani ng f r om t he evol v i ng 

st andar ds of  decency t hat  mar k t he pr ogr ess of  a mat ur i ng 

soci et y. " 4  Thus t he Ei ght h Amendment ' s pr ohi bi t i on agai nst  cr uel  

and unusual  puni shment  i s not  a const ant .   The pr ohi bi t i on i s 

const ant l y evol v i ng,  r ef l ect i ng t he changes i n soci et y.         

¶117 Over  t he l ast  decade,  t he Uni t ed St at es Supr eme Cour t  

has been devel opi ng t he " evol v i ng st andar ds of  decency"  cent r al  

t o t he anal ysi s of  t he Ei ght h Amendment  f or  j uveni l es and t hose 

whose i nt el l ect ual  capaci t y i s not  t hat  of  an adul t .    

¶118 The Uni t ed St at es Supr eme Cour t  has cat egor i cal l y 

pr ohi bi t ed a deat h penal t y sent ence f or  i ndi v i dual s whose 

i nt el l ect ual  f unct i oni ng i s i n a l ow r ange.   At k i ns v.  Vi r gi ni a,  

536 U. S.  304 ( 2002) .    

                                                 
4 Tr op v.  Dul l es,  356 U. S.  86,  101 ( 1958)  ( pl ur al i t y 

opi ni on) .  
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¶119 The Uni t ed St at es Supr eme Cour t  has cat egor i cal l y 

pr ohi bi t ed a deat h penal t y sent ence f or  j uveni l es who commi t t ed 

t hei r  cr i mes bef or e t he age of  18.   Roper  v.  Si mmons,  543 U. S.  

551 ( 2005) . 5  

¶120 The Uni t ed St at es Supr eme Cour t  has cat egor i cal l y 

pr ohi bi t ed a deat h- i n- pr i son sent ence f or  j uveni l es ( under  18 

year s)  who commi t t ed non- homi ci de cr i mes.   Gr aham v.  Fl or i da,  

130 S.  Ct .  2011 ( 2010) .     

¶121 A next  l ogi cal  quest i on i s whet her  a deat h- i n- pr i son 

sent ence f or  a j uveni l e who commi t t ed an i nt ent i onal  homi ci de 

cr i me i s cat egor i cal l y pr ohi bi t ed. 6  The Uni t ed St at e Supr eme 

Cour t  has yet  t o t ake up t he f ol l owi ng i ssue:  whet her  a deat h-

i n- pr i son sent ence f or  a j uveni l e 14 year s ol d or  younger  who 

commi t t ed an i nt ent i onal  homi ci de i s cat egor i cal l y pr ohi bi t ed.  

¶122 The Uni t ed St at es Supr eme Cour t  has r ecogni zed t hat  

j uveni l e of f ender s ar e l ess cul pabl e t han adul t  of f ender s and 

gener al l y t he younger  t he j uveni l e of f ender ,  t he mor e hi s or  her  

cul pabi l i t y  di mi ni shes. 7  See al so maj or i t y op. ,  ¶74.    

¶123 The t ask of  i nt er pr et i ng t he Ei ght h Amendment  r emai ns 

t he cour t ' s  t ask.   " The j udi c i al  exer ci se of  i ndependent  

j udgment  r equi r es consi der at i on of  t he cul pabi l i t y  of  t he 

                                                 
5 See al so Thompson v.  Okl ahoma,  487 U. S.  815 ( 1988)  

( cat egor i cal l y pr ohi bi t i ng t he deat h penal t y f or  a cr i me 
commi t t ed by a j uveni l e whi l e under  t he age of  16) .  

6 See Adam Li pt ak & Li sa Faye Pet ak,  Juveni l e Ki l l er s i n 
Jai l  f or  Li f e Seek a Repr i eve,  N. Y.  Ti mes,  Apr .  21,  2011,  at  
A13.  

7 Gr aham,  130 S.  Ct .  at  2026;  Roper ,  543 U. S.  at  569.   
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of f ender s at  i ssue i n l i ght  of  t hei r  cr i mes and char act er i st i cs,  

al ong wi t h t he sever i t y of  t he puni shment  i n quest i on.   I n t hi s 

i nqui r y t he Cour t  al so consi der s whet her  t he chal l enged 

sent enci ng pr act i ce ser ves l egi t i mat e penol ogi cal  goal s. " 8  

¶124 Recogni z i ng t hat  j uveni l es have l ess cul pabi l i t y  t han 

adul t s and so ar e l ess deser vi ng of  t he most  sever e puni shment s,  

t he Uni t ed St at es Supr eme Cour t  has decl ar ed unconst i t ut i onal  

under  t he Ei ght h Amendment  sever e penal t i es i mposed on 

j uveni l es. 9  " The j uveni l e shoul d not  be depr i ved of  t he 

oppor t uni t y t o achi eve mat ur i t y of  j udgment  and sel f - r ecogni t i on 

of  human wor t h and pot ent i al . "   Gr aham,  130 S.  Ct .  at  2032.         

¶125 Case l aw and t he r esear ch on whi ch case l aw i s based 

t each t hat  t her e ar e mar ked di f f er ences bet ween j uveni l e 

of f ender s and adul t  of f ender s i n t hei r  cogni t i ve abi l i t i es. 10  

" The di f f er ence i n ment al  devel opment  bet ween a chi l d and an 

adul t  .  .  .  i s  a maj or  pr emi se of  t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i ons i n Roper  and i n Gr aham .  .  .  . " 11  Juveni l es,  

and especi al l y young j uveni l es,  cat egor i cal l y have l essened 

                                                 
8 Gr aham,  130 S.  Ct .  at  2026 ( c i t at i ons omi t t ed) .   The 

penol ogi cal  goal s ar e r et r i but i on,  det er r ence,  i ncapaci t at i on,  
and r ehabi l i t at i on.   None j ust i f i es a deat h- i n- pr i son sent ence 
f or  a 14- year - ol d chi l d.  

9 Gr aham,  130 S.  Ct .  at  2026;  Roper ,  543 U. S.  at  569.  

10 Thi s accept ed di st i nct i on has l ed t o a cont i nued t r end i n 
r ecent  year s of  t r y i ng f ewer  t eenage def endant s i n adul t  cour t s.   
See Mosi  Secr et ,  St at es Tr y Fewer  Teenage Def endant s i n Adul t  
Cour t s,  N. Y.  Ti mes,  Mar .  6,  2011,  at  A1.  

11 Mi ssour i  v.  Andr ews,  329 S. W. 3d 369,  379 ( Mo.  2010)  
( Wol f f ,  J. ,  di ssent i ng) .  
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cul pabi l i t y . 12  The nonpar t y br i ef  of  t he Wi sconsi n Psychi at r i c 

and t he Wi sconsi n Psychol ogi cal  Associ at i ons,  r ecogni z i ng t hi s 

mar ked and wel l  under st ood di f f er ence,  advi ses t hat  " [ w] el l  

accept ed psychol ogy and psychi at r y st udi es,  i ncl udi ng t hose upon 

whi ch Roper  and Gr aham r el i ed i n hol di ng t hat  j uveni l es cannot  

be depr i ved of  t hei r  l i ber t y i r r et r i evabl y,  r equi r e t hat  t he 

j udgment  sent enci ng Omer  Ni nham t o l i f e i mpr i sonment  wi t hout  

par ol e be vacat ed. "    

¶126 Wi sconsi n l aw has si mi l ar l y r ecogni zed t hat  young 

j uveni l es under  t he age of  15 ar e unpr epar ed f or  adul t  

r esponsi bi l i t i es and shoul d be t r eat ed as a di st i nct  gr oup of  

j uveni l es i n need of  pr ot ect i on. 13   

¶127 The case l aw and t he r esear ch on whi ch t he cases ar e 

based t each t hat  caut i on shoul d be used i n al l owi ng a j udge t o 

deci de at  sent enci ng t hat  a young j uveni l e i s i ncor r i gi bl e or  

has an " i r r et r i evabl y depr aved char act er . " 14  " ' [ I ] ncor r i gi bi l i t y  

i s  i nconsi st ent  wi t h yout h. ' " 15  A r ul i ng t hat  a j uveni l e who 

                                                 
12 Gr aham,  130 S.  Ct .  at  2032;  Roper ,  543 U. S.  at  572- 73.  

13 Juveni l es under  15 year s of  age may be hel d i n secur e 
cust ody onl y i n a j uveni l e det ent i on cent er  or  t he j uveni l e 
por t i on of  a count y j ai l .   Wi s.  St at .  §§ 302. 18( 7) ,  
938. 138( 1m) ( a) .  

Four t een- year - ol ds ar e i ncapabl e of  consent i ng t o sexual  
act i v i t y.   Wi s.  St at .  §§ 948. 01,  948. 02,  & 948. 09.   Four t een-
year - ol d cr i me vi ct i ms al so r ecei ve ext r a pr ot ect i ons under  
cer t ai n sexual  of f ense st at ut es.   Wi s.  St at .  §§ 948. 02,  948. 09,  
948. 075,  967. 04.  

14 Gr aham,  130 S.  Ct .  at  2026.  

15 Gr aham,  130 S.  Ct .  at  2029 ( quot i ng Wor kman v.  
Commonweal t h,  429 S. W. 2d 374,  378 ( Ky.  1968) ) .  
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commi t t ed a homi ci de at  t he age of  14 does not  have t he capaci t y 

t o ever  mat ur e and r ef or m or  be r ei ncor por at ed i n soci et y i s 

cat egor i cal l y unt r ust wor t hy.   " I f  t r ai ned psychi at r i st s wi t h t he 

advant age of  c l i ni cal  t est i ng and obser vat i on r ef r ai n,  despi t e 

di agnost i c exper t i se,  f r om assessi ng any j uveni l e under  18 as 

havi ng ant i soci al  per sonal i t y di sor der ,  we concl ude t hat  St at es 

shoul d r ef r ai n f r om aski ng j ur or s t o i ssue a f ar  gr aver  

condemnat i on .  .  .  . " 16  Mor e compl et e and accur at e i nf or mat i on 

i s needed about  t he chi l d ( and t he adul t  t hat  he or  she may 

become)  because " [ e] xper i ence has t aught  us t o be caut i ous when 

r eachi ng hi gh consequence concl usi ons about  human nat ur e t hat  

seem t o be i nt ui t i vel y cor r ect  at  t he moment . "   St at e v.  

Gal l i on,  2004 WI  42,  ¶36,  270 Wi s.  2d 535,  678 N. W. 2d 197.      

¶128 I n addi t i on t o t he cul pabi l i t y  of  j uveni l es,  a cour t  

must  consi der  t he " obj ect i ve i ndi c i a of  soci et y ' s st andar ds,  as 

expr essed i n l egi s l at i ve enact ment s and st at e pr act i ce. " 17  The 

maj or i t y opi ni on concl udes t hat  no nat i onal  consensus exi st s 

agai nst  sent enci ng a 14- year - ol d or  younger  j uveni l e t o deat h i n 

pr i son f or  i nt ent i onal  homi ci de.   Maj or i t y op. ,  ¶57.   I  exami ne 

t he dat a and come t o t he opposi t e concl usi on.      

¶129 That  36 st at es al l ow a j uveni l e 14 year s ol d or  

younger  t o be sent enced t o deat h i n pr i son f or  t he cr i me of  

homi ci de does not  under mi ne a nat i onal  consensus agai nst  t he 

pr act i ce.   Thr ee st at es have now moved away f r om deat h- i n- pr i son 

                                                 
16 Roper ,  543 U. S.  at  573.  

17 Gr aham,  130 S.  Ct .  at  2022 ( quot i ng Roper ,  543 U. S.  at  
572) .  
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sent ences f or  j uveni l es. 18  However ,  t he absence of  l egi s l at i on 

pr ohi bi t i ng a par t i cul ar  sent ence i s not  concl usi ve evi dence of  

soci et y ' s cur r ent  st andar d of  decency.   I n addi t i on t o 

l egi s l at i on,  " [ a] ct ual  sent enci ng pr act i ces ar e an i mpor t ant  

par t  of  t he i nqui r y i nt o consensus. "   Gr aham,  130 S.  Ct .  at  

2023.       

¶130 The ext r eme i nf r equency wi t h whi ch deat h- i n- pr i son 

sent ences ar e i mposed on chi l dr en f or  homi ci des commi t t ed when 

14 year s ol d or  younger  demonst r at es t hat  t her e i s a nat i onal  

consensus agai nst  such sent ences.   Onl y 73 j uveni l es i n 18 

st at es ar e ser vi ng a deat h- i n- pr i son sent ence f or  homi ci de 

commi t t ed when 14 year s ol d or  younger .   Maj or i t y op. ,  ¶56.   

Si xt een st at es have a sent enci ng st at ut e t hat  r esul t s i n 

mandat or y deat h- i n- pr i son sent ences f or  j uveni l es t hat  commi t  

i nt ent i onal  homi ci de. 19  I n cont r ast ,  accor di ng t o st at i st i cs 

suppl i ed by t he def endant ' s br i ef  based on dat a f r om t he 

Wi sconsi n Of f i ce of  Just i ce Assi st ance,  s i nce 1995 1, 153 

j uveni l es wer e ar r est ed i n Wi sconsi n f or  mur der ,  and onl y Omer  

Ni nham has been sent enced t o l i f e i n pr i son wi t hout  par ol e f or  a 

homi ci de commi t t ed when 14 year s ol d or  younger .   

¶131 The nat i onal  dat a on sent enci ng pr act i ces anal yzed i n 

t he i nst ant  case ar e s i gni f i cant l y s i mi l ar  t o t he dat a i n Gr aham 

r egar di ng t he i mposi t i on of  sent ences of  l i f e wi t hout  par ol e f or  

                                                 
18 Cal i f or ni a ( I n r e Nunez,  93 Cal .  Rpt r .  3d 242 ( Cal .  Ct .  

App.  2009) ) ;  Col or ado ( Col o.  Rev.  St at .  § 17- 22. 5- 104( I V) ) ;  
Texas ( Tex.  Penal  Code Ann.  § 12. 31( b) ( 1) ) .  

19 Andr ews,  329 S. W. 3d at  383 ( Wol f f ,  J. ,  di ssent i ng) .  
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j uveni l es who commi t t ed non- homi ci de cr i mes.   I n Gr aham,  123 

j uveni l es i n 11 st at es wer e ser vi ng l i f e- wi t hout - par ol e 

sent ences f or  non- homi ci de cases,  Gr aham,  130 S.  Ct .  at  2011,  

and t he Uni t ed St at es Supr eme Cour t  f ound a nat i onal  consensus 

t hat  a sent ence of  deat h i n pr i son f or  non- homi ci de cases was 

cr uel  and unusual  puni shment . 20   

¶132 Just  as t he Uni t ed St at es Supr eme Cour t  det er mi ned i n 

Gr aham t hat  t her e was a nat i onal  consensus agai nst  j uveni l es 

bei ng sent enced t o l i f e wi t hout  par ol e f or  non- homi ci de cr i mes,  

I  concl ude on t he basi s of  t he i nf r equency wi t h whi ch deat h- i n-

pr i son sent ences ar e i mposed f or  homi ci des commi t t ed by 

j uveni l es under  15 t hat  t her e i s a nat i onal  consensus agai nst  

deat h- i n- pr i son sent ences f or  homi ci de cr i mes commi t t ed when a 

j uveni l e i s 14 year s ol d or  younger .   The nat i onal  consensus 

agai nst  such sent ences st r ongl y suppor t s t he concl usi on t hat  

such sent ences ar e cr uel  and unusual .  

¶133 Appl y i ng t he r at i onal e used by t he Uni t ed St at es 

Supr eme Cour t  i n Ei ght h Amendment  cases,  I  concl ude t hat  t he 

Wi sconsi n st at ut e al l owi ng t he i mposi t i on of  a deat h- i n- pr i son 

sent ence f or  a homi ci de commi t t ed when a j uveni l e i s 14 year s 

ol d v i ol at es t he const i t ut i onal  pr ohi bi t i on of  cr uel  and unusual  

puni shment .   Thi s case l i es on t he boundar i es of  an evol v i ng 

st andar d of  decency t hat  under l i es t he anal ysi s of  Ei ght h 

                                                 
20 Si mi l ar l y,  as asser t ed by Ni nham,  t he absol ut e number s of  

t he sent ence bef or e t hi s cour t  ar e subst ant i al l y  compar abl e t o 
t he per t i nent  number  of  sent ences i n Roper  ( 72)  and i n At ki ns 
( 71) .   See Br i ef  of  Def endant - Appel l ant - Pet i t i oner  Omer  Ni nham 
at  24- 25.    
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Amendment  r i ght s .   Appl y i ng t he anal yses t he Supr eme Cour t  

appl i ed i n Gr aham and Roper ,  consi st ent  wi t h t he anal ysi s t he 

Cour t  appl i ed i n At ki ns21 and Thompson, 22 and t he hi st or i c  

r ecogni t i on under  Wi sconsi n l aw of  t he vul ner abi l i t y  of  young 

j uveni l es,  I  concl ude t hat  a deat h- i n- pr i son sent ence f or  an 

i nt ent i onal  homi ci de commi t t ed when a j uveni l e i s 14 year s ol d 

or  younger  i s unconst i t ut i onal .    

¶134 My concl usi on i s but t r essed by t he same ki nd of  

r esear ch- based evi dence t hat  t he Uni t ed St at es Supr eme Cour t  has 

r el i ed upon t o decl ar e:   ( 1)  j uveni l es cat egor i cal l y have 

l essened cul pabi l i t y ;  ( 2)  j uveni l es ar e mor e capabl e of  change 

t han adul t s and t hei r  act i ons ar e l ess l i kel y t o evi dence 

" i r r et r i evabl y depr aved char act er "  such t hat  a deci s i on at  

sent enci ng coul d be made t hat  t hey ar e i ncapabl e of  

r econci l i at i on wi t h soci et y;  ( 3)  penol ogi cal  j ust i f i cat i ons do 

not  suppor t  a sent ence t hat  deni es al l  hope f or  r econci l i at i on 

wi t h soci et y;  and ( 4)  t he sent ence of  deat h i n pr i son i s 

especi al l y har sh on young j uveni l es.     

¶135 Just  as soci et y ' s st andar ds of  decency cat egor i cal l y 

do not  al l ow a j uveni l e t o be sent enced t o deat h,  j uveni l es 14 

year s ol d or  younger  shoul d not  be sent enced t o deat h i n pr i son.  

¶136 Omer  Ni nham' s sent ence guar ant ees he wi l l  di e i n 

pr i son wi t hout  any meani ngf ul  oppor t uni t y t o obt ai n r el ease,  no 

mat t er  what  he mi ght  do t o demonst r at e t hat  t he hei nous act  he 

commi t t ed as a 14- year - ol d i s not  r epr esent at i ve of  hi s t r ue 

                                                 
21 At k i ns v.  Vi r gi ni a,  536 U. S.  304 ( 2002) .  

22 Thompson v.  Okl ahoma,  487 U. S.  815 ( 1988) .  
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char act er . 23  I  concl ude t he deat h- i n- pr i son sent ence subj ect i ng 

t he 14- year - ol d t o " hopel ess,  l i f el ong puni shment  and 

segr egat i on i s not  a usual  or  accept abl e r esponse t o chi l dhood 

cr i mi nal i t y,  even when t he cr i mi nal i t y amount s t o mur der . " 24 

¶137 For  t he r easons set  f or t h,  I  di ssent .    

¶138 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s di ssent .          

 

                                                 
23 Gr aham,  130 S.  Ct .  at  2027;  Naovar at h,  779 P. 2d at  944.  

24 Naovar at h,  779 P. 2d at  947.  
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