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12 This review arises from an autonobil e accident. Roger
H Fischer, Sr. and Sandra J. Fischer, the injured plaintiffs,
seek $10,000 from Panela A. Steffen, the driver defendant; the
defendant's insurer is WIson Mitual Insurance Co. The $10, 000
is the anmount received by the plaintiffs from the plaintiffs'
i nsurer, American Famly Insurance Conpany, for medi cal
expenses. The policy maxi mum for no-fault nedical expenses was
$10, 000.

13 The jury found the defendant 100% l|liable for the
plaintiffs' injuries. The jury awarded the plaintiffs $21, 000
for pain and suffering and Iloss of consortium from the
def endant . The parties stipulated that $12,157.14 was the
reasonabl e value of past nedical expenses; the circuit court
entered this anount in the jury verdict.

14 The plaintiffs noved for judgnent on the verdict, and
the defendant filed a notion for partial judgnment, asking the
circuit court to reduce the award for nedical expenses from
$12,157.14 to $2,157.14 because the plaintiffs had already
recovered $10,000 of the nedical expenses from their insurer,
American Famly. American Famly did not recover its
subrogation claim for $10,000 against the defendant or her
i nsurer because prior to the plaintiffs' lawsuit an arbitration
panel found that the defendant was not negligent and need not
pay Anerican Famly. The circuit court granted the defendant's
motion, ruling that the plaintiffs were not entitled to the

di sputed $10, 000 fromthe defendant.
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15 The dispute before this court focuses on whether the
circuit court erred in denying the plaintiffs a judgnent of
$10, 000 agai nst the defendant when the defendant did not pay the
plaintiffs' insurer $10,000, a sumthat represents the insurer's
subrogation claim

16 Wth regard to the plaintiffs' past nedical expenses,
the foll owm ng are undi sput ed:

e The reasonable value of plaintiffs' past nedical expenses
was $12, 157. 14.

e The plaintiffs' insurer paid the plaintiffs $10,000 (the
maxi mum under the policy) for no-fault nedical expenses.

e The plaintiffs' insurer acquired a subrogation claim for
$10,000 against the tortfeasor under the subrogation
provision in the autonobil e insurance policy.

e Prior to trial, the plaintiffs'" and the defendant's
insurers arbitrated the plaintiffs' insurer's subrogation
claim The plaintiffs received no notice of the
arbitration and did not participate in the arbitration.

e The arbitration panel determ ned that the defendant was not
causally negligent and that the plaintiffs' insurer had no
subrogation clai magai nst the defendant.

e The jury determned that the defendant was 100% causally
negl i gent .

e After trial, the defendant, upon order of the <circuit
court, paid the plaintiffs $2,157.14 ($12,157.14-%$10, 000)

as reinbursenent for nedical expenses.
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* Neither the defendant nor her insurer reinbursed the
plaintiffs' insurer or the plaintiffs $10,000, the sumthe
plaintiffs' insurer paid the plaintiffs as reinbursenent
for medi cal expenses.

17 The plaintiffs argue that the defendant has paid
$10,000 less than the full damages the defendant caused. The
plaintiffs assert that the collateral source rule applies: t he
defendant should not benefit from the plaintiffs' insurance
policy. The plaintiffs cont end t hat Aneri can Famly's
subrogation claimshould revert to them not the defendant, upon
application of the collateral source rule.

18 In contrast, the defendant's position is that the
plaintiffs should not obtain a double recovery, that is, the
plaintiffs should not recover an additional $10,000 to
conpensate them for $10,000 in nedical expenses already paid to
the plaintiffs by their insurer, American Famly.

19 The circuit court denied the plaintiffs judgnment for

the $10,000 in question, relying on Paulson v. Allstate Ins.

Co., 2003 W 99, 263 Ws. 2d 520, 665 N.W2d 744. Simlarly,
the court of appeals, relying on Paul son, affirmed the circuit
court's judgnment that the plaintiff cannot recover the $10, 000
in question fromthe defendant.

120 In Paul son, the court determned that under the facts
of that case the injured party's recovery from the tortfeasor

was not affected by the subrogated insurer's settlenment of its
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subrogation claimwi th the tortfeasor for 70% of the full value.?
The injured party could not recover the subrogated insurer's
claimfor 30% which the subrogated insurer did not recover from
the tortfeasor.?

111 The Paulson court evaluated the interaction of the
made whol e doctrine, the collateral source rule and subrogation
rul es.

12 The Paulson court declared that the made whole
doctrine was not applicable to the facts of the case inasnmuch as
no assertion was made that there was an insufficient pool of
money to pay damages.* "The specter of an insurer conpeting with
the insured for a limted anpbunt of funds is sinply not raised
by the facts of this case."®

13 Wth regard to the collateral source rule and
subrogation, the Paulson court concluded that subrogation
trunped the collateral source rule under the facts of that case.®
To reach this conclusion, the court balanced three equitable
consi derations at play in the case: placing the full

responsibility of the loss on the tortfeasor; discouraging

2 Paul son v. Allstate Ins. Co, 2003 W 99, 927, 263 Ws. 2d
520, 665 N. W 2d 744.

1d., 1127, 32.
Y 1d., 1127, 42.
> 1d., 127
®1d., 132
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double recovery for the injured party; and encouragi ng
settl ement agreements between parties.’

114 The Paul son court declared that the settlenent
agreenent relating to the subrogation claim did not reduce the
recovery of the injured party.?®

115 The Paulson court rested 1its <conclusion on the
fol | ow ng:

e The injured party's insurer was not conpeting with the
injured party for the same funds.®

* Settlenment agreenents are favored. "Refusing to recognize
the [settlenent agreenent] would informinsurers that there
IS no point to settlenment negotiations, because if the
subrogated insurer agrees to take less than the face val ue
of its claim the plaintiffs will sinply get the rest from
the tortfeasor's insurer."?

 Alowng the injured party (who has already been fully

conpensated for the loss) to recover the subrogated claim

would allow double recovery and discourage settlenent

negoti ations.

116 The Paul son court concluded: "Were the plaintiff has

recovered the reasonable value of his or her expenses and mnakes

7 1d., 134.
81d., T142.
1d.
10 4.
1 1d., 143.
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no allegation that the agreenent [settling the subrogation
claim prevents such recovery, there is no reason to award the
plaintiff the difference."??

117 The holding in Paulson was carefully limted to the
facts of that case. "[We find that, wunder the Ilimted
circunstances presented by this case, Paulson is not entitled to
the 30 percent difference between the anmount M dwest paid for
Paul son's car repairs and the anmobunt it ultimately settled for
inits agreenent with Allstate. "'

118 After conparing Paulson and the instant case, we
conclude that in all significant respects the present case is
i ndi stingui shable from Paul son and that therefore the present
case is governed by Paul son. Accordingly, we conclude that the
collateral source rule does not, under the facts of the present
case, entitle the plaintiffs to recover $10,000, the value of
their insurer's subrogation claim For the reasons set forth,
we affirmthe decision of the court of appeals.

I

19 The underlying facts are undisputed, and we shall set

them forth in greater detail at this point. As we have stated,

this case stens from a car acci dent. The acci dent occurred when

t he defendant had an epil eptic seizure.

12 d.
13 Paul son, 263 Ws. 2d 520, 945. See also id., 146
(Bradley, J., concurring) ("l wite separately to underscore

what the majority repeatedly notes: the holding of this case is
limted to the facts of this case.").



No. 2009AP1669

20 American Famly Insurance Conpany, the plaintiffs
insurer, paid the plaintiffs $10,000 for nmedical expenses under
the plaintiffs' auto insurance policy with American Famly.
Thus, Anerican Family acquired a $10,000 subrogation claim in
the plaintiffs' recovery fromthe defendant.

21 Prior to the comencenent of the plaintiffs' personal
injury action against the defendant, American Famly entered
into arbitration with the defendant's insurer in an attenpt to
collect its $10,000 subrogation claim American Fam |y |ost at
arbitration. The arbitration panel determined that the
defendant's seizure was sudden and unexpected and therefore the
def endant was not causally negligent. As a result of the
binding arbitration, American Famly could not recover its
subrogation cl ai magai nst the defendant.

22 The plaintiffs sued the defendant (and her insurer)

for damages, i ncluding nedical expenses, caused by the
defendant's negligence. The plaintiffs correctly joined their
i nsurer, American Famly, as a party under Ws. St at .

§ 803.03(2) (2009-10)* inasmuch as Anerican Family had a

subrogation <claim in the plaintiffs’ recovery from the

14 Al references to the Wsconsin Statutes are to the 2009-
10 version unl ess ot herw se not ed.

Wsconsin Stat. 8§ 803.03(2) "is intended to foster econony

of judicial effort by requiring that all 'parts' of a single
cause of action whether arising by subrogation, derivation, or
assignment, be brought before the <court in one action.”

Judicial Council Commttee's Note, 1974, Ws. Stat. § 803.03.
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def endant . Arerican Famly filed an answer and a cross-
conpl aint asserting its subrogation claim

123 The defendant notified Anmerican Famly that American
Famly had divested its subrogation claim as a result of the
arbitration proceedings. American Famly agreed. Anmeri can
Famly and the defendant stipulated to dismssing American
Famly and the «circuit <court dismssed Anerican Famly's
subrogation claim The plaintiffs were not a party to this
stipulation dismssing Arerican Fam |y's subrogation cl aim

124 The plaintiffs proceeded to trial. A jury determ ned
that the defendant was 100% causally negligent. The jury
awarded the plaintiffs $21,000 for pain and suffering and for
| oss of consortium and $12,157.14, the value of past nedical
expenses to which the parties stipul ated.

25 Notwithstanding the verdict, the defendant filed a
nmotion for a partial judgnent asking the court to reduce the
award for past nedical expenses by $10, 000. This $10, 000 was
the amount that Anmerican Famly had previously paid the
plaintiffs for their nedical expenses; it was the anount of
Anmerican Fam|ly's subrogation claim and it was the anpbunt that
had been the subject of arbitration between Anerican Famly and
t he def endant .

26 In response to the defendant's notion for a partial
judgnment, the circuit court reduced the judgnent for past
nmedi cal expenses by the $10,000 that Anerican Fanmily previously

had paid to the plaintiffs.
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127 Relying on Paulson v. Allstate Ins. Co, 2003 W 99,

263 Ws. 2d 520, 665 N.W2d 744, the circuit court ruled that
the collateral source rule was not applicable. Al so relying
upon the reasoning in Paul son, the court of appeals affirnmed the
judgment of the circuit court.?

[

28 The present case involves the interaction of three
rules of law. the collateral source rule, rules of subrogation
and the made whol e doctrine. The application of each of these
rules to undisputed facts is a question of law that this court
determ nes independently of the circuit court and court of
appeal s but benefiting fromtheir analyses.!®

11

129 The three rules, the collateral source rule, rules of
subrogation, and the nade whol e doctrine, have been discussed in
numer ous cases. We begin by briefly summarizing each rule.

130 In general, the collateral source rule provides that a
tortfeasor's liability to an injured person is not reduced
because the injured person receives funds from other sources.?’

The collateral source rule prevents paynents nade by the injured

15 Fischer v. Steffen, 2010 W App 68, 325 Ws. 2d 382, 783
N. W 2d 889.

16 See, e.g., Paulson, 263 Ws. 2d 520, Y19 (subrogation and
collateral source rule); Ruckel v. Gassner, 2002 W 67, 113, 253
Ws. 2d 280, 646 N.W2d 11 (nade whol e doctrine).

17 See, e.g., Koffman v. Leichtfuss, 2001 W 111, 929, 246
Ws. 2d 31, 630 N W2d 201; ElIswrth v. Schel brock, 2000 W 63,
17, 235 Ws. 2d 678, 611 N. W2d 764.

10
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party, such as premuns paid for an insurance policy, from
inuring to the benefit of the tortfeasor.'®  The collatera

source rule is grounded in two policies: (1) to deter negligent
conduct by placing the full cost of the wongful conduct on the

tortfeasor, *°

and (2) to allow the injured party, not the
tortfeasor, to benefit from a wndfall that my arise as a
consequence of an outside payment. %°

131 The rules of subrogation provide for the substitution
of one party, the subrogee, for another, the subrogor. In the
i nsurance context, subrogation is a derivative right that
permts an insurer to step into the shoes of the insured and to
pursue recovery from the tortfeasor to the extent of the
insurer's payments to the subrogor (the insured).? Subr ogat i on
ensures that the loss is ultimately placed upon the tortfeasor
and prevents the subrogor (the injured party) from being
unjustly enriched through doubl e recovery. 2

132 The made whole doctrine prevents conpetition between

the injured party and the subrogated party (the insurer) when

18 Kof frman, 246 W's. 2d 31, T40.
9 Fllsworth, 235 Ws. 2d 678, 97.
20 Kof fman, 246 Ws. 2d 31, 929.

2L Muller v. Society Ins., 2008 W 50, f122-25, 309
Ws. 2d 410, 750 N W2d 1, Paul son, 263 Ws. 2d 520, 129;
Kof fman, 246 Ws. 2d 31, 133; WInot v. Racine County, 136
Ws. 2d 57, 63, 400 N.W2d 917 (1987).

22 See, e.g., Miller, 309 Ws. 2d 410, 9123-24; Ruckel, 253
Ws. 2d 280, 1714-15; Koffnan, 246 Ws. 2d 31, 1133, 40.

11
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the injured party's damages exceed a limted pool of funds from
whi ch recovery may be had. Under the nade whol e doctrine, the
injured party should be the first to tap into the limted pool
of funds and recover on any |oss. Wen soneone can not be fully
pai d, the | oss should be borne by the subrogee (the insurer).?

133 In sum the three rules ordinarily work in tandem
The collateral source rule prevents tortfeasors from being
relieved of their obligations by paynments to an injured party
from an outside source. The rules of subrogation |ikew se
ensure that the loss ultimately falls on the tortfeasor and al so
prevent an injured party from receiving a double recovery.?*
Finally, the made whole doctrine ensures that in a situation
when there are not sufficient funds to make the injured party
whole, the injured party has priority over the subrogee (the
insurer) in recovering fromthe limted pool of funds.

134 These three rules are equitable doctrines and
ordinarily work together to further the goals of ensuring that
injured people recover for their loss and that tortfeasors pay
for the damages they inflict. These equitable doctrines do not,
however, lend thenselves to the application of black-letter

rules.?® The interaction and the application of the collatera

2 Muller, 309 Ws. 2d 410, 9127-47; Garrity v. Rural Muit.
Ins. Co., 77 Ws. 2d 537, 542, 253 N.W2d 512 (1977); Rines v.
State Farm Mut. Auto. Ins. Co., 106 Ws. 2d 263, 275-76, 316
N. W 2d 348 (1982).

24 Kof frman, 246 Ws. 2d 31, 940.

2% Muller, 309 Ws. 2d 410, 4926; Schulte v. Frazin, 176
Ws. 2d 622, 628, 500 N.W2d 305 (1993).

12
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source rule, rules of subrogation, and the made whole doctrine
are heavily influenced by the facts. ?°

135 Paul son, the case relied upon by both the circuit
court and the court of appeals in deciding the present case,
involved the interplay of these three rules.? W turn to
Paul son to determ ne whether Paul son and the present case are
significantly simlar and whether the present case should be
governed by Paul son.

|V

136 Paulson simlarly arose out of a car accident.
Paul son suffered personal injury and property damage.?® Paul son
presented a claimto her insurer for the cost of repairing her
vehicle, and her insurer paid the full cost of repair (less the
policy's deductible).?

137 Paul son, along with her husband and daughter, filed
suit against the tortfeasor, claimng property damage; nedical
expenses; |ost wages; pain and suffering; and |loss of society,
conpani onshi p, services, and consortium?3° Paul son appropriately

joined her insurer as a party based on its subrogation claim?3!

26 paul son, 263 Ws. 2d 520, 917; Miller, 309 Ws. 2d 410,
126.

2 paul son, 263 Ws. 2d 520, Y17.
28|d
29 1 d.
30 1d., 95.

3l|

13
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138 Prior to the filing of the suit, however, Paulson's
insurer negotiated a settlenment agreenent with the tortfeasor's
insurer for its subrogation claim arising from its paynent to
Paul son  for property damage. % Calculating conparative
negl i gence, Paul son's insurer accepted a reduced paynent of 70%
of the property damage to settle its subrogation claim?3® On the
basis of this settlenent agreenent, Paulson's insurer noved to
be dismssed from Paulson's |awsuit against the tortfeasor,
thereby giving up its subrogation claim The circuit court
granted Paul son's insurer's motion for disnissal.3*

139 The tortfeasor in Paulson failed to answer the
conplaint tinmely, and the <circuit court entered a default
judgment in favor of Paul son. ®° By the tinme the case was
presented for review in this court, further settlenents between
the parties had occurred. The only renmaining issue before the
suprene court was whether Paulson was entitled to recover
$2,112.73 from the tortfeasor, the 30% difference between the
amount Paul son's insurer paid Paul son ($7,542.44) and the anount
the tortfeasor paid Paulson's insurer for the subrogation claim

($4,929.71) .36

% 1d., 16.
3 1d.

¥ 1d., 17.
35 1d., Ts.
% 1d., 713

14
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140 The Paulson court analyzed the interplay of the
collateral source rule, the rules of subrogation, and the nade
whol e doctrine in light of the facts of that case. As we
expl ai ned previously, the Paul son court concluded that the nmade
whol e doctrine did not apply; that Paulson's insurer settled its
subrogation claim for less than the full anount; that the
collateral source rule was trunped by subrogation; and that
Paul son could not recover from the defendant that part of the
subrogation claimthat the subrogated insurer did not recover.?

41 The Paul son court concluded: "Were the plaintiff has
recovered the reasonable value of his or her expenses and mnakes
no allegation that the agreenent prevents such recovery, there

is no reason to award the plaintiff the difference."3®

Awar di ng
the injured party the difference between the anount its insurer
paid her and the amount for which the insurer settled its
subrogation claim would allow the injured party a double
recovery and would discourage settlenent negotiations.®  The
Paul son court determined that the policy wunderlying the
collateral source rule—placing the full responsibility of the

loss on the tortfeasor—was not harnmed under the facts of that

case. Therefore, the Paulson court favored a result that

7 1d., 9127, 32.

15
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supported the long-standing policy encouraging settlenent
bet ween the parties and the policy disfavoring double recovery.*

42 The facts and circunstances of the |litigation in
Paul son were conplex, but the ultinmate facts before the Paul son
court in determning the amount the tortfeasor owed Paul son by
reason of t he i nsurers’ negoti at ed settl enment appear
straightforward and are conparable to the facts of the present
case.

143 |If Paul son governs the present case, the decision of
the court of appeals would be affirned.

\Y

144 The plaintiffs allege that significant differences
exi st between the instant case and the Paul son case.

145 First, the plaintiffs and the amcus, Wsconsin
Association for Justice, assert that the plaintiffs' personal
injury claimin the present case (in contrast to the property
damage claimin Paul son) was indivisible and was the plaintiffs'
alone to advance, and that Anmerican Famly had no right to
settle its subrogation claim until the plaintiffs had resolved
their clains.

146 We agree wth the plaintiffs that this court has

stated that subrogation does not create a new cause of action

16
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separate from the i njured party's cause of action.*
Neverthel ess, this court has acknow edged that although there is
one indivisible claim subrogation creates an interest in the
subrogee (the insurer) that is not wholly intertwined with that
of the insured.

47 In Lanbert v. Wensch, 135 Ws. 2d 105, 107, 399

N.W2d 369 (1987), for exanple, the insurer paid the injured
party's nedical expenses, but the insurer was Dbarred by
operation of the statute of Ilimtations from pursuing its
subrogation claim arising from those paynents.* The injured
party, however, was still able to maintain its action against
the tortfeasor for danages, although reduced by the anount
previously received for nedical expenses.* Lanbert has been
interpreted as holding that "where the insurer is barred from
pursuing a claim/[of subrogation], the tortfeasor is entitled to

a reduction in judgnent for the amount of that claim"*

L Wlnmot, 136 Ws. 2d at 63; Miller v. Society Ins., 2008
W 50, 953, 309 Ws. 2d 410, 750 NW2d 1 ("[A]ln insurer whose
policy with an insured includes a right to subrogation possesses
an independent 'cause of action against the tortfeasor and the
tortfeasor's insurer for its subrogated interest.'’ The
interests of the insurer and insured exist as 'each owning
separately a part of the <claim against the tortfeasor'"

(citations omtted).).

42 Lambert v. Wensch, 135 Ws. 2d 105, 107, 399 N. W 2d 369
(1987)

% 1d. at 118-20.

4 Voge v. Anderson, 181 Ws. 2d 726, 732, 512 N W2d 749
(1994), quoted with approval in Koffman, 246 Ws. 2d 31, {39.

17
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148 1In the present case, the insurer, Anmerican Famly, is
barred by binding arbitration from pursuing its subrogation
claim If Lanbert is applied, the defendant is entitled to a
reduction in judgnment for the anount of the insurer's
subrogation claim

149 Thus, we are not persuaded that characterizing the
plaintiffs’ per sonal injury claim as i ndi vi si ble and
characterizing the subrogation claim as inseparable from the
plaintiffs' elements of |oss distinguish the present case from
Paul son or justify a different result.

50 Second, relying on the made whole doctrine and the
concept that personal injury clains are indivisible, the
plaintiffs contend that a subrogated insurer cannot settle its
subrogation claim until the plaintiffs are nade whole. The
plaintiffs assert that the court of appeals allowed Anerican
Fam |y to step ahead of the plaintiffs' clains.

51 This argunent also fails to justify a different result
than that reached in Paul son. Nowhere do the plaintiffs show
that they were not made whole. In the present case, the
plaintiffs stipulated to the reasonable value of the nedical
servi ces. It is clear from the record that the defendant's
i nsurance policy was nore than sufficient to cover all of the

damages suffered by the plaintiffs. The made whol e doctrine is

18



No. 2009AP1669

therefore not applicable in the present case, just as the nade
whol e doctrine was not applicable in Paul son.*

52 Third, the plaintiffs suggest that the present case
and Paul son differ because here the two insurers settled the
subrogation claimby entering into binding arbitration, while in
Paul son the insurers settled the subrogation <claim by
negoti ati on. Settlenment through negotiation versus settlenent
through arbitration is a distinction without a difference for
pur poses of applying the teachings of Paul son.

153 Fourth, the plaintiffs attenpt to distinguish Paul son
and the instant case because here Anerican Famly received
nothing for its subrogated claim while 1in Paulson, the
subrogated insurer settled for 70% of the value of its
subrogation claim

154 In Paul son, the insurers agreed that the injured party
was contributorily negligent. The Paul son court concluded that
"[1]n the context of contributory negligence, the tortfeasor has
paid the full anpbunt of the damage caused and the plaintiff, by
fully recovering for the repair costs, has received whatever
'windfall' is created by the settlement."*®

155 In the present case, the arbitration panel found (and

the insurers agreed) that the defendant was not causally

“® The made whole doctrine was not applicable in Paul son.
Paul son nmade no assertion that there was an insufficient pool of
noney. The conpetition between the insured and insurer for a
limted anbunt of funds was not raised by the facts. Paul son,
263 Ws. 2d 520, 127.

46 paul son, 263 Ws. 2d 520, 9Y44.

19
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negligent, and in the context of that finding the tortfeasor did
not have to pay the subrogated insurer anything. Nevert hel ess,
a jury found the defendant 100% causally negligent. The
plaintiffs in the instant case fully recovered their nedical
expenses through paynment by their insurer ($10,000) and paynent
by the defendant ($2,517.14).

56 Nothing in Paulson leads to the conclusion that the
result in Paulson depends on the percentage the subrogated
i nsurer recovers or fails to recover for its subrogation claim

157 Fifth and finally, the plaintiffs argue that in the
instant case they did not agree to Anerican Famly's dismssa
from the action, whereas in Paul son the injured party agreed to
allow its insurer to be dismssed from the |awsuit. The
plaintiffs seem to be arguing that American Famly has waived
its subrogation claim and that under the collateral source rule
a wndfall created by a waived subrogation claimshould inure to
the plaintiffs, not to the defendant.*

158 Relying on Radloff v. General Casualty Co., 147

Ws. 2d 14, 432 N W2d 597 (C. App. 1988), the plaintiffs
assert that Anerican Famly lost its subrogation claim when it
agreed to be dismssed from the case wth prejudice. W
di sagree with the plaintiffs' reading of Radloff, and conclude

that Radl off is inapposite.

T If a subrogee waives a subrogation claim the collatera

source rule applies to allow the injured party to recover and
get a windfall. See Voge, 181 Ws. 2d at 728, 730-33.

20
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159 In Radloff, the subrogated insurer (who was a party to
the lawsuit) played no role in the lawsuit and exercised no
option under Ws. Stat. § 803.03(2).* The Radloff court held
that the insurer lost its subrogation claim

160 Unlike the subrogated insurer in Radloff, Anerican
Fam |y assiduously pursued its subrogation claim

61 American Famly arbitrated its subrogation claim
Furthernore, when the plaintiffs joined American Famly in the
| awsuit pursuant to Ws. Stat. § 803.03(2), Anmerican Famly
filed an answer and cross-conplaint in the plaintiffs' [awsuit
asserting its subrogation claim Only after these active
assertions did American Famly seek dism ssal of its subrogated

claim* At every step, American Fanily pressed its subrogation

“8 Once joined, a subrogated party has the follow ng options
under Ws. Stat. § 803.03(2):

a. Participate in the litigation.

b. Agree to have his or her interest represented by
the party who caused the joinder.

c. Mwve for dismissal with or without prejudice.

49 See, e.g., Ryan v. Signund, 191 Ws. 2d 178, 182-83, 528
N.W2d 43 (C. App. 1995) (determning Radloff was i napposite,
when the subrogated insurer filed an answer, counterclaim and
cross-claim asserting its subrogation interest, but |ater sought
and obtained the court's permssion to be excused from further
participation in the litigation).

21



No. 2009AP1669

claim Therefore, Anerican Famly's conduct is inconsistent
with the concept of waiver.>

162 Anmerican Famly's situation is analogous to that of
the subrogated insurers in Paulson and Lanbert. |In Paul son, the
subrogated insurer noved to be dism ssed from the case because
the settlement of its subrogation claim with the tortfeasor's
insurer barred the subrogation claim?® In Lanbert, the
subrogated insurer was barred from advancing its subrogation
claim by the statute of limtations.®® In both Paulson and
Lanbert the insurers' subrogation clains were not viewed as
lost; the insurer's subrogation clainms did not inure to the
injured party.

163 The distinction the plaintiffs try to draw is that the
di sm ssal here, unlike the dismssals in Paulson and Lanbert,
was not done with the agreenent of, or upon the notion of, the
injured party. Further, the plaintiffs attenpt to portray the
arbitration as "secret" in that the plaintiffs were not given
notice and did not have the opportunity to participate. e
conclude that this distinction does not support a different
resul t. American Famly's settlenment and dism ssal (whether

with or without the plaintiffs' participation or agreenent) does

0 Ryan, 191 Ws. 2d at 183 ("[The subrogee's] request not
to participate in the trial under these circunstances did
nothing to inpair the efficient and orderly disposition of the
case").

51 paul son, 263 Ws. 2d 520, 932.

52 Lanbert, 135 Ws. 2d at 107.
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not affect the plaintiffs' ability to recover the reasonable
val ue of nedical services. The inportant factor in the present
case, as in Paulson and Lanbert, is that the subrogated insurer
may separately pursue its subrogation claimthrough a settlenent
agreenent wthout affecting the injured party's ability to
recover for the injury.

164 We further support our conclusion by exam ning Voge V.
Ander son, 181 Ws. 2d 726, 512 N W2d 749 (1994). Voge
presented two issues and the court rendered two rulings—one
relating to UM paynents and the other relating to nedical
benefits paynents. Qur conclusion in the present case is
supported by both rulings in Voge. The second ruling 1is
directly on point.

165 Wth regard to the UM ruling in the Voge case: In
Voge, Anerican Famly paid its insured, the injured party,
$150,000 UM benefits after a jury verdict. It also entered
into a stipulation with its insured, the injured party, stating
that Anerican Famly "waived any and all subrogation rights
which it may have had to seek reinbursenent” fromthe tortfeasor
or the tortfeasor's insurance company. >

166 The tortfeasor and the tortfeasor's insurance conpany
asserted that they were entitled to a reduction in judgnent in
the amount of $150,000 for the UM benefits paid by American

Fam |y. The court held against the tortfeasor's insurance

> The jury found the injured party 15% contributorily
negligent. Voge, 181 Ws. 2d at 729.
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conpany on the ground that Anerican Famly had waived its right
to subrogation and thus the collateral source rule applied. >
The court reasoned that Anerican Famly "explicitly waived its
rights to subrogation and thus never possessed the right to
recover the UM benefits; the claim to recover such damages
remained at all times with [the injured party].">  Thus, the
collateral source rule, not subrogation, governed the UM
paynents.®  The insured got the windfall created by American
Fam |ly's waiver of its subrogation rights, not the tortfeasor.

167 In contrast to Voge, in the present case, as in
Paul son, the subrogated insurance conpany did not explicitly
wai ve its subrogation rights. Accordingly, the UM ruling in
Voge supports our conclusion in the present case.

168 Wth regard to the nmedical benefits ruling in the Voge
case: Prior to comencenent of the Voge |awsuit, Anerican
Famly paid its insured no-fault nmedical paynents in the anount
of $5,895.75 under the autompbile insurance policy (in contrast
with the UM portion of the policy). Arerican Famly did not
waive its rights to subrogation for that anount.®’

169 Also, before comencenent of the injured party's
|awsuit, Anerican Famly pursued and settled its subrogation

claimarising fromthe nedical paynents through arbitration wth

4 1d. at 732.
55 d.
% |1d. at 732-33.

57 1d. at 730.

24



No. 2009AP1669

the tortfeasor's insurance conmpany.>® Anerican Family recovered
70% of its nedical paynents from the tortfeasor's insurance
company through arbitration.>®

70 In its answer to the injured party's conplaint,
Anmerican Famly, the subrogated insurer, stated that it would
wai ve any rights to subrogation for the medical paynments.® The
Voge court concluded that this waiver (after an arbitration
proceeding wth the tortfeasor's insurance conpany) was
unenforceable. The court concluded that the insurer had already
pursued its subrogation rights through arbitration and recovered
the amount it was entitled to recover from the tortfeasor's
i nsurance conpany. °?

171 The Voge court held that "[u]nlike the U M benefits,
then, the right to recover the nedical paynents was never
possessed by Voge [the injured party]. Thus, Voge is not
entitled to recover for such expenses."® The Voge court
concluded that the tortfeasor's insurance conpany is entitled to
a reduction in the jury award equal to the nedical expenses paid
to the injured party by the injured party's subrogated insurance

company. ©3

% | d. at 733-34.

] d.

eol

1 | d.

°2 | d. at 734.

®3 |d. at 733-34.

25



No. 2009AP1669

72 The present case, |ike Voge, involves no-fault nedical
paynments nmade by the injured party's insurance conpany to the
injured party; a subrogated insurance conpany that did not
explicitly waive its subrogation rights; and two insurance
conpanies that arbitrated the subrogation rights prior to
comencenent of the injured party's lawsuit.

173 Applying the teachings of Voge v. Anderson supports

our conclusion that the plaintiffs in the present action are not
entitled to recover the value of Anerican Famly's subrogation
claimthat Anerican Famly pursued and lost in arbitration.

174 We conclude that in all significant respects the
present case is indistinguishable from Paulson, and that
therefore the present case is governed by Paul son. Accordingly,
we conclude that the collateral source rule does not, under the
facts of the present case, entitle the plaintiffs to recover
$10,000, the value of their insurer's subrogation claim For
the reasons set forth, we affirm the decision of the court of
appeal s.

By the Court.—Fhe decision of the court of appeals is

af firned.
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175 ANN WALSH BRADLEY, J. (di ssenting). The made whol e
doctrine, subrogation, and the collateral source rule are all
equi tabl e doctrines. Cenerally, the order of equitable
priorities is stated as follows: The injured party has greater
equity than the subrogated insurer, while the subrogated insurer
has greater equity than third parties who tortiously caused the

| oss. 1l Russell M Ware, Law of Damages in Wsconsin 8§ 32.6

(5th ed. 2010) (citing First Nat. Bank of Col unbus v. Hansen, 84

Ws. 2d 422, 267 N.W2d 367 (1978); Waukesha Sav., Bldg. & Loan

Ass'n v. Hamll, 203 Ws. 414, 232 N W 877 (1931); Valley

Bancorp. v. Auto Owners Ins. Co., 212 Ws. 2d 609, 569

N.W2d 345 (Ct. App. 1997)).
176 Examning the application of these three equitable
doctrines in a particular case is a fact-intensive inquiry. See

Kof fman v. Leichtfuss, 2001 W 111, 926, 246 Ws. 2d 31, 630

N. W2d 201. Both the analysis and the result depend on the

uni que circunstances of the case. Paulson v. Allstate Ins. Co.,

2003 W 99, 117, 263 Ws. 2d 520, 665 N. W2d 744.

177 This case involves nany unique circunstances. Her e,
the jury determined that the tortfeasor was 100 percent
negligent. In stark contrast, during arbitration the tortfeasor
was determned to be negligence free. The binding arbitration
was done wthout any knowledge of the plaintiff so that
traditional concepts of issue preclusion cannot apply. Anerican
Fam|ly voluntarily dismssed its subrogation <claim wth

prejudice, and with the approval of everyone but the plaintiff.
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Per haps the nobst unusual fact in this case is that there is an
"extra" $10, 000.

178 Under the unique facts of this case, how should these
three equitable doctrines be applied? Wio is entitled to
recover the $10,000 wi ndfall?

179 As the mmjority aptly explains, the plaintiffs have
been fully conpensated for their |oss. Accordingly, the nmade
whol e doctrine is not inplicated by the facts of this case.

Majority op., 151.

180 Likewise, | conclude that the rule of subrogation is
not determ native here. There is no subrogated party that can
assert a subrogation interest in this case. American Famly
lost in binding arbitration and voluntarily dismssed its

subrogated claimw th prejudice.

181 Under the collateral source rule, nei t her t he
tortfeasor nor its insurer is entitled to the extra $10,000. As
Justice Prosser correctly explains in his dissent, t he
collateral source rule in part provides that wi ndfalls should
not inure to the benefit of the tortfeasor or its insured.
Rat her, any windfall should inure to the benefit of the injured

parties. Justice Prosser's dissent, 108 (citing Ellswrth v.

Schel brock, 2000 W 63, 235 Ws. 2d 678, 611 N.W2d 764).

182 Although the parties vigorously debate the interplay
of these three equitable doctrines, | conclude that under the
uni que facts of this case, it is only the collateral source rule
that is at play. In applying the collateral source rule, |

conclude that the circuit court erred when it determ ned that
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the windfall of the "extra" $10,000 should insure to the benefit
of the tortfeasor and its insured.

83 The argunents of the parties give rise to a nunber of
difficult questions that need not be resolved to address the
i ssues presented here. Left unanswered are the tougher
guestions for future cases.

184 Does the mmjority's analysis, which involved American
Fam|ly's medical pay claim of a relatively small sum certain
anount, apply equally to the large subrogation claimof a health
insurer? \Wat are the consequences of permtting a subrogated
insurer to seek recovery against the tortfeasor first, at a
point in time when it is unknown whether the injured party wll
be made whole? If a subrogated interest in a personal injury
case is settled through arbitration before the plaintiff is nade
whol e, what happens if it is later determned that there is
i nsufficient noney for the injured party to be fully
conpensat ed? Wuld the subrogated insurer be required to
relinquish the noney it received in arbitration to nake the
injured party whole? Does the injured party's know edge or
i gnorance of the subrogated insurer's intent to proceed agai nst
the tortfeasor nake any difference when evaluating the equities
of the case?

85 For the time being, these difficult questions renain
unanswer ed. The interaction between the three equitable
doctrines can be conplex and is driven by the specific facts of
a case. Because | conclude that the collateral source rule

governs the outconme of this case, | respectfully dissent.
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186 DAVID T. PROSSER, J. (dissenting). This case is not
governed by Paulson v. Allstate Ins. Co., 2003 W 99, 263

Ws. 2d 520, 665 N W2d 744. By holding that it is, the court
is damaging the right of nmany plaintiffs to secure a fair
recovery for their personal injuries.

87 To understand this case, it is inmportant to understand
the facts. Roger H. Fischer, Sr. and Sandra J. Fischer are
husband and wi fe. They purchased an autonobile insurance policy
from Anerican Famly Insurance Conpany. The Fischer policy
i ncl uded coverage for $10,000 in nedical expenses if one of the
i nsureds were involved in an autonobile accident.

188 Roger Fischer was involved in such an accident. He
suffered personal injuries and $12,157.14 in nedical expenses.
The nost that Anmerican Family was required to pay under the
policy was $10, 000 toward Fischer's nedi cal expenses.

89 The accident was not caused by Roger Fischer. It was
caused entirely by Panela Steffen. Steffen and her insurer,
Wl son Mitual |Insurance Conpany, contended that while Steffen

caused the accident, she was excused from liability because she

suffered a sudden, incapacitating illness inmmediately prior to
the accident. There is no suggestion that in nmaking this
defense of its insured WIson Mtual was acting in any

i nappropriate way.

190 Thus, for Roger Fischer to recover his full nedical

expenses and any danmges resulting from his personal injuries,
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he and his wife were required to file suit against Panela
Steffen and/or Wl son Miutual, and they did.

191 As the nmgjority notes, a jury found Steffen 100
percent |iable for Roger Fischer's injuries. Majority op., 93.
The jury awarded the Fischers a total of $21,000 for his pain
and suffering and her loss of consortium while the parties
stipulated to $12,157.14 as the reasonabl e value of Roger's past
medi cal expenses. |1d.

192 Before the Fischers ever filed suit, Anerican Famly
and WIlson Miutual arbitrated American Fam |y's subrogation claim
for the $10,000 it had paid to Roger under the Fischers' policy.
Arerican Famly wanted WIson Mitual to reinburse American
Fam |y for all or part of this paynent. The Fischers received
no notice of this arbitration and did not participate in it.
However, they were clearly affected by the decision of the
arbitration panel, that Steffen was not causally negligent and
that Anerican Family had no subrogation claim against either
Steffen or WIson Mitual. Inevitably, WIlson Mitual's victory
in the arbitration proceeding stiffened its resistance to paying
any noney for Fischer's nmedical bills and the other damages.

193 After the jury trial, WIson Mitual noved to reduce
the award of $12,157.14 in nedical expenses to $2,157.14 as
Roger Fischer had already recovered $10,000 in nedical expenses
fromhis own insurer. The circuit court granted that notion.

194 The issue before this court is whether the circuit
court erred in reducing the jury's verdict for Roger Fischer's

medi cal expenses from $12,157.14 to $2,157.14 on grounds that
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Fischer was not entitled to keep the $10,000 because it would
anount to a double recovery.
I
195 The nost striking fact about this case is that
def endant Steffen caused $12,157.14 in nmedical expenses to the
Fi schers but has been relieved of the burden of paying all but
$2,157.14 toward these expenses. Even though total nedical

expenses were stipulated by the parties and found by the jury,

the circuit court overturned part of the jury's verdict on
policy grounds. As a result, the Fischers are being punished
for their foresight in purchasing autonobile insurance wth
coverage for nedical expenses, while WIson Mitual receives a
$10, 000 wi ndfal I .

196 The nmgjority is untroubled by this result and appears
unconcer ned about various other inequities in this case.

|1

197 The Fischers' autonobile insurance policy wth
American Famly had a subrogation conponent. If the Fischers
had filed suit against Steffen and WIson Miutual before Anmerican
Fam |y had taken any arbitration action vis-a-vis WIson Mitual,
the Fischers would have been required to join Anmerican Famly in
their suit.

198 Wsconsin Stat. 8§ 803.03(1) provides:

A person who is subject to service of process
shall be joined as a party in the action if:

(a) In the person's absence conplete relief
cannot be accorded anong those al ready parties; or
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(b) The person clainms an interest relating to
the subject of the action and is so situated that the
di sposition of the action in the person's absence may:

1. As a practical matter inpair or inpede the
person's ability to protect that interest; or

2. Leave any of the persons already parties
subject to a substantial risk of incurring double,
multiple or otherwise inconsistent obligations by
reason of his or her claimed interest. (Enmphasi s
added.)

199 The enphasized portion of the statute would have
governed Anerican Famly's right to be joined in the suit,
i nasmuch as any mshandling of the suit by the Fischers would
have "inpair[ed] or inpede[ed]” Anerican Famly's subrogation
rights.

100 The general principle stated in subsection (1) is mde
explicit in Ws. Stat. 8§ 803.03(2)(a): "A party asserting a
claimfor affirmative relief shall join as parties to the action
all persons who at the commencenent of the action have clains
based upon subrogation to the rights of the party asserting the
principal claim"”

101 Subsection (2)(a) then states the converse principle:
"Any party asserting a claim based upon subrogation to part of

the claim of another . . . shall join as a party to the action

the person to whose rights the party is subrogated.” Ws. Stat.
§ 803.03(2)(a) (enphasis added).

102 There is no contention here that Ws. Stat. 8§ 803.03
applies to arbitration proceedings. Nonetheless, the principles
enbedded in this statute are salutary. The Fischers followed
t hose principles. The insurance conpany did not. I f Anmerican

Fam |y had won the arbitration, it mght have softened up WI son
4
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Mut ual and encouraged it to nake a reasonable settlenent offer
to the Fischers for nedical expenses and other damages.
However, American Famly lost the arbitration and that | oss
di scouraged settlenent and inpeded the Fischers' ability to
achi eve a reasonable settlenent wi thout going to trial.

103 If there had been no prior arbitration between
American Famly and WIson Mitual, Anerican Famly would have
had several options with respect to the Fischers' suit:

(a) It could have participated in the prosecution of the
action;

(b) It could have agreed to have its interest represented
by the Fischers; or

(c) It could have noved to dismss its participation with
or without prejudice.

See Ws. Stat. 8§ 803.03(2)(b)l.a.-c.; mgjority op., 159 n.48.

1104 If American Famly had participated in the prosecution
of the action, it no doubt would have had | egal expenses. |If it
had agreed to have its interest represented by the Fischers and
the Fischers had prevailed (as they did), the Fischers’
attorneys would have been "awarded reasonable attorney fees
[from Anerican Fam | y] by t he court."” W s. St at .
§ 803.03(2)(b)s3. These attorney fees would have hel ped finance
the Fischers' entire litigation. I nstead, the Fischers had to
proceed al one. Because of the circuit court's ruling on the
$10,000 in nedical expenses, the Fischers' attorney fees
necessarily take a big bite out of their reduced recovery.
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105 The nmmjority opinion asserts that this case involves
the intersection of three rules of law. the collateral source
rule, the subrogation rule, and the nade whole doctrine.
Majority op., 9128. Al though | agree that all three rules are
inplicated, |1 do not agree wth the court's analysis and
application of them

A Col | ateral Source Rule

1106 Under the collateral source rule, the amount of
damages awarded to a person injured because of another person's
tortious conduct is not reduced when the injured party receives
conpensation from another source, such as insurance. El | sworth

v. Schel brock, 2000 W 63, 1, 235 Ws. 2d 678, 611 N W2d 764

(citing Payne v. Bilco Co., 54 Ws. 2d 424, 433, 195 N. W2d 641

(1972)). This rule has been part of Wsconsin tort |aw since at

| east 1908. Gatzweiler v. MI|waukee Elec. Ry. & Light Co., 136

Ws. 34, 116 NW 633 (1908).
1107 "Early cases discussing the collateral source rule
addressed whet her insurance paynents or continued wages should

reduce an injured plaintiff's damages." Lagerstrom v. Mrtle

Wrth Hosp., 2005 W 124, 9126, 285 Ws. 2d 1, 700 N W2d 201

(Prosser, J., dissenting). Eventually the court considered

medi cal expenses. See MlLaughlin v. Chicago, M I waukee, St.

Paul & Pac. RR Co., 31 Ws. 2d 378, 395-96, 143 N W2d 32

(1966); Thoreson v. MIlwaukee & Suburban Transp. Corp., 56

Ws. 2d 231, 244, 201 N.W2d 745 (1972); Merz v. Od Republic

Ins. Co., 53 Ws. 2d 47, 53-54, 191 N.W2d 876 (1971); Ri xmann
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v. Sonerset Pub. Schs., 83 Ws. 2d 571, 575-83, 266 N W2d 326
(1978).

1108 In Ellsworth, the <court explained the collatera

source rul e:

Qur tort law applies the collateral source rule as
part of a policy seeking to "deter negligent conduct
by placing the full cost of the wongful conduct on
the tortfeasor.” Anerican Standard Ins. Co. .
Clevel and, 124 Ws. 2d 258, 264, 369 N.w2d 168 (C.
App. 1985). The tortfeasor who is legally responsible
for causing injury is not relieved of his obligation
to the victim sinply because the victim had the
foresight to arrange, or good fortune to receive,
benefits from a collateral source for injuries and
expenses.

Ell sworth, 235 Ws. 2d 678, ¢{7. The court went on to quote
approvingly from Canpbell v. Sutliff, 193 Ws. 370, 374, 214
N.W 374 (1927):

W see no reason why one whose acts have caused
injury to another should reap the entire benefit that
cones from the paynent of wages nade by an enployer,
either as a gratuity . . . or because such paynents
are required by contract. Such paynents do not change
the nature of the injury which the enployee sustains
through the wongful acts of the tortfeasor. | f
either is to profit by the paynents . . . , it should
be the person who has been injured, not the one whose
wrongful acts caused the injury.

109 In Voge v. Anderson, 181 Ws. 2d 726, 732-33, 512

N.W2d 749 (1994), the court said: "[T]he collateral source rule
requires that the tortfeasor be held responsible for his conduct
by requiring the tortfeasor to conpensate the injured party the
full amount of damages.™ Because Voge appears relevant, the
majority attenpts to distinguish the case on its facts.

Majority op., 1Y64-72. It cannot reasonably do so.
7
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110 In Voge, the plaintiff was injured in an autonobile
accident and he brought suit against the driver, Anderson, and
his insurer, Illinois Farnmers Insurance Conpany. Voge, 181
Ws. 2d at 728-29. The plaintiff, Voge, was insured by American

Fam |y Mutual |nsurance Conpany under a policy that included an

express subrogation clause. ld. at 729. Simlar to the
situation here, Voge brought suit against Anderson and Illinois
Farnmers, and also naned Anerican Famly. | d. A jury trial

resulted in a large verdict for Voge! which exceeded the
liability limts on Anderson's policy. Id. Consequent |y,
Anerican Famly paid $150,000 to Voge in underinsured notori st
(UM benefits under his policy, and then waived its subrogation
ri ghts against Anderson and Illinois Farmers. |d. at 729.

111 Il1linois Farnmers and Anderson asserted that they were
entitled to a reduction in the judgnent against them in the
anount of American Family's paynent to Voge under his policy.
Id. at 730. The court relied on the binding waiver entered into
by the parties to find that the collateral source rule applied
and the defendants were not entitled to a reduction of benefits.

Id. The court expl ai ned:

Assignnent of a claim by means of subrogation is not
automatic. The party that wants to inpose subrogation
has the burden of proving it. [Ilinois Farmers and
Anderson have not done so in this case. Rat her,
Anrerican Famly explicitly waived its rights to
subrogation and thus never possessed the right to
recover the UM benefits; the claim to recover such
damages remained at all tinmes wth Voge.

! The jury found Voge 15 percent causally negligent and
Anderson 85 percent causally negligent for the accident. Voge
v. Anderson, 181 Ws. 2d 726, 729, 512 N.W2d 749 (1994).

8
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In light of this, we hold the collateral source
rul e applicable. The coll ateral source rule does not

al | ow a tortfeasor to reduce hi s or her
liability . . . by benefits that the injured person
receives . . . . Rat her, the collateral source rule

requires that the tortfeasor be held responsible for
his conduct by requiring the tortfeasor to conpensate
the injured party the full anount of damages.

We recognize that the results in this case allow

the injured party a double recovery. However, a
contrary conclusion wuld result in giving the
tortfeasor a windfall: the tortfeasor would not have

to pay the full anobunt of danmages he would owe . :
Since Voge's recovery from Anmerican Famly stemed
from his own actions of obtaining underinsurance and
paying the premum for it, the better result is to
allow Voge to recover that wndfall, not Illinois
Farmers and Anderson. Any windfall in benefits should
inure to the injured party, not to the tortfeasor.

Id. at 732-33 (enphasis added) (citations omtted).

1112 How does Voge conpare to the present case? In Voge
the injured party brought suit against the other driver and the
driver's insurer. Id. at 728. After achieving a successful
verdict, the injured party's insurer paid UM benefits and
explicitly waived 1its subrogation rights related to those
benefits. Id. at 729-30. In this case, the injured party
brought suit against the other driver and the driver's insurer.
The injured party's insurer initially asserted subrogation
rights but this subrogation claim was dismssed by the court on

the insurer's stipulation because the insurer had voluntarily

gone to arbitration and | ost. In nmy view, the voluntary waiver
in Voge and the stipulation here are functionally the sane.

113 The najority tries to dodge this result by pointing to
the fact that the tortfeasor in Voge was relieved of paying

medi cal expenses to the injured party after the injured party

9
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recei ved nedi cal expenses from his insurer. But the Voge facts

were critically different: Voge's insurer went to arbitration
with the tortfeasor's insurer and received a 70 percent
rei nbursenent of the $5,895.75 that Voge's insurer had paid to
Voge. Id. at 730. The 70 percent figure reflected, in part,
Voge's contributory negligence. Id. at 729. Requiring the
tortfeasor to pay all of Voge' s nedical expenses would have
meant a double paynent by the tortfeasor as well as double
recovery by Voge. 1d. at 733. Here, Steffen's insurer (WIson
Miutual) did not pay $10,000 in nedical expenses to either
American Famly or the Fischers. Thus, there is no double
paynent, and the collateral source rule allows double recovery
on these facts to avoid giving the tortfeasor and her insurer a
wi ndfal | .

1114 For the sane reasons articulated so clearly in Voge,
the collateral source rule should preclude any reduction in the
jury award here. Arerican Famly may not have "waived" its
right to subrogation by signing it away, but it "waived" its
right when it voluntarily agreed to enter binding arbitration
with WIlson Miuitual and | ost. By submtting the question of its
subrogation claim to arbitration, Anerican Famly surrendered
the right to recover nedical expenses fromthe Fischers and | ost
its right to collect from the tortfeasor. If the plaintiff in
Voge, who was contributorily negligent for the accident, could
not be deprived of his jury verdict, the Fischers have an even
clearer entitlement to recovery of the jury verdict against

St ef f en.
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B. Subrogation Rul e

1115 The majority correctly characterizes the rules of
subrogation as "ensur[ing] that the loss is ultimately placed
upon the tortfeasor and prevent[ing] the subrogor . . . from
bei ng unjustly enriched through double recovery.”™ Mjority op.
131 (enphasis added). Conspi cuously absent from the mgjority's
description, however, is an acknow edgnment that subrogation in
the insurance context is a derivative right arising from the

insurer's contractual obligation to satisfy a |oss caused by a

third party to its insured. Muller v. Soc'y Ins., 2008 W 50

122, 309 Ws. 2d 410, 750 N.W2d 1.

1116 As the court of appeals noted, "[Qnce an insurer
pays, it has a right to stand in the place of its insured,
pursuant to the contract for insurance, and nmay seek to recoup

its outlay from the tortfeasor." Fischer v. Steffen, 2010 W

68, 17, 325 Ws. 2d 382, 783 N.W2d 889. Accordingly, the rules
of subrogation allow an insurer to take over ownership of the
insured's right to seek recovery from the tortfeasor. See
Paul son, 263 Ws. 2d 520, 1127, 29. Normal Iy, this right "does

not arise until the debt has been fully paid." Dri nkwater v.

Am Fam Mit. Ins. Co., 2006 W 56, 116, 290 Ws. 2d 642, 714

N. W 2d 568.

117 This principle is referred to as the "recovery
priority rule" or the "subrogation rule of priority.” Mul | er,
309 Ws. 2d 410, 1931- 32. This court has explained that
"[s]ubrogation is to be allowed only when the insured is

conpensated in full by recovery fromthe tortfeasor.” R nmes v.

11



No. 2009AP1669. dtp

State Farm Miut. Auto. Ins. Co., 106 Ws. 2d 263, 272, 316

N. W2d 348 (1982); see also Garrity v. Rural Mut. Ins. Co., 77

Ws. 2d 537, 542, 253 N.W2d 512 (1977).

1118 Under this principle, the Fischers would be entitled
to recover in full from the tortfeasor before Anerican Famly
coul d exercise any right of subrogation.

119 In this case, there is no right of subrogation because
American Fam |y never exercised its right to stand in the place
of the Fischers. Instead, it staked its rights to subrogation
on binding arbitration with Wlson Miutual. When the arbitration
panel concluded that Anerican Famly had no subrogation claim
agai nst WIlson Miutual, Anerican Famly filed a stipulation and
order for dismssal of its subrogation claimwth prejudice. At
that point, the rules of subrogation ceased to apply to the
Fi schers' clains, because, as a matter of |aw and contract, no
party was entitled to subrogation. It was therefore
i nappropriate to reduce the jury award on the basis of a right
that no | onger exi sted.

C. Made Whol e Doctri ne

1120 Like the subrogation "rule of priority" discussed
above, the essence of the made whole doctrine is that an insured
is entitled to have priority over an insurer where funds are

[imted. Vogt v. Schroeder, 129 Ws. 2d 3, 13, 383 N W2d 876

(1986) . The doctrine rests ultimately on equitable principles
that depend on the facts; it is not an inflexible rule. 1Id.
1121 One of the critical equitable principles underlying

the doctrine is "that the wongdoer should be responsible for

12
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his conduct and not be allowed to go scot-free by failing to
respond in danages” while the insurer is required to pay under
the insurance policy. 1d. Wuere the right of subrogation would
operate to deprive the insured of his conpensation for the
injury suffered, the equities demand that the insured take
priority over the insurer's claimfor subrogation. Id. at 15.
1122 Stated differently, it is at least potentially
inequitable for an insurer to protect its own interests before
the insured is nade whole. The majority concludes, as did the
court of appeals, that the nade whole doctrine is inapplicable
because the Fischers have not shown that they have not been nade
whole or that there is a limted pool of resources from which
recovery can be obtained. Majority op., 951; Fischer, 325
Ws. 2d 382, 18. This conclusion ignores the equitable

principles underlying all three rules inplicated in this case. ?

2 See Miuller v. Soc’y Ins., 2008 W 50, 922, 309 Ws. 2d
410, 750 N.W2ad 1 (" Subrogation rests upon equi tabl e
principles.”); Shulte v. Frazin, 176 Ws. 2d 622, 628, 500
N.W2d 305 (1993) ("[S]Jubrogation 1is based wupon equitable
principles. . . . To resolve the issue in [a] case, [the court]
must apply equitable principles to the facts."); Petta v. ABC
Ins. Co., 2005 W 18, 927, 278 Ws. 2d 251, 692 N W2d 639 ("It
has | ong been recogni zed that subrogation rests upon principles
of equity."); Salveson v. Douglas County, 2001 W 100, 956, 245
Ws. 2d 497, 630 N W2d 182 ("[Clourts are guided by certain
equitable principles. The collateral source rule operates 'not
to prevent the plaintiff from being overconpensated but rather
to prevent the tortfeasor from paying twice.'") (citing Flowers
v. Komatsu Mning Sys., Inc., 165 F.3d 554, 558 (7th Cr
1999)); Garrity v. Rural Mut. Ins. Co., 77 Ws. 2d 537, 542, 253
N.W2d 512 (1977) ("[Where either the insurer or the insured
must to sone extent go unpaid, the loss should be borne by the
insurer for that is a risk the insured has paid it to assune.")
(citing St. Paul Fire & Marine Ins. Co. v. WP. Rose Supply Co.
198 S.E. 2d 482, 484 (N.C. C. App. 1973).

13
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123 This conclusion also ignores the reality that the
Fi schers' insurer forced the Fischers to seek redress on their
own and nmade their task nore economcally challenging and
difficult by rushing to arbitration and dropping the ball
Failure to take into account the equities derived from these
facts wll encourage insurers to cut their insureds adrift
regardl ess of the consequences.

1124 In finding the nade whole rule inapplicable, the

majority relies heavily on Paul son. See nmgjority op., T135-43.

In Paul son, the plaintiff insured was injured and her car
damaged in a car accident with another driver, Cheryl Schacht.
Paul son, 263 Ws. 2d 520, ¢14. Before the Paulsons filed suit,
their insurer, Mdwest Security I|nsurance Conpany, negotiated a
settlement agreement with Schacht's insurer, Allstate Insurance
Conpany. Id., f2. The agreenment took into consideration
Paul son' s conparative negl i gence in t he acci dent, and
accordingly reduced Allstate's paynent to Mdwest by 30 percent.
Id., f16. In the circuit court, Allstate argued that the
Paul sons should not be able to present evidence on property
damage aside from their $500 deductible, because M dwest had
already settled any clains for property danage with Allstate.
1d., 19-10.

1125 The question presented to this court in Paul son was
whet her Paul son could recover the difference between what her
insurer paid and what it settled for in negotiations with the
tortfeasor's insurer. Id., 718. We concluded that Paul son was

not entitled to the difference, because she had already received

14
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the amount of damages to which she was entitled, and the nade
whol e doctrine did not apply. 1d., 1118, 20.
1126 In denying the Paulsons' claim we acknow edged t hat

Garrity, Rinmes, and Vogt, as well as several cases in the court

of appeals, found that the insured was to have priority over the
i nsurer when they were conpeting for limted funds. Id., 124.
These cases, we enphasized, considered the priority rule where
insurers were "attenpting to take the funds that should have
gone to the insured."” 1d., 1121-24. They were distinguishable
from the Paul sons' claim because Mdwest had paid for the car
repairs and settled with Allstate regarding that bill. Id.,
127. The reduction in the Paulsons' recovery was because
M dwest had agreed to recovery of only 70 percent against
Allstate. 1d.

1127 W concluded that M dwest had divested itself of its
subrogation interest by choosing to settle with Alstate, and

stated, "W find that the subrogation trunps the collatera

source rule under the facts of this case.” ld., 132 (enphasis

added) . In doing so, we did not overrule or depart from our
holdings in Garrity and Rines, but found that the "bal ance of
equities" required a different result. 1d., 741.

1128 The Paul son decision makes clear that the priority
rule is not ironclad; if it were applied inflexibly, it mght
di scourage arbitration proceedings and inpede nornal settlenent
agreenments between insurers. See id., Y43. These are |audable
goals and valid considerations. On the other hand, the

majority's departure from the priority rule in this case

15
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seriously dilutes the rule and inpedes the injured insured—
here, the Fischers—from receiving full recovery. In effect,

the magjority's decision allows a wedge to be driven between the
insurer and insured who should be allied in seeking recovery
fromthe tortfeasor.

1129 The holding in Paulson was not a radical departure
from our precedent, but was specifically linmted to its facts.?3
See majority op., Y17. It does not apply in all situations, and
certainly cannot cover the facts presented in the Fischers
case, as the mjority concl udes. See majority op., 918. The
instant case does not involve any allegation of contributory
negl i gence. It does not involve a settlenment agreenent between
insurers, which this court encourages and favors. The Fischers,
unli ke the Paul sons, were forced to go to trial to recover the
full anmpbunt of their nedical expenses. Under these disparate
facts, applying the holding of Paulson works an inequitable
result.

IV

130 In the cases considering the intersection of these

rules, we have repeatedly stated that the tortfeasor should be

held fully responsible. See Ellsworth, 235 Ws. 2d 678, f17;

Paul son, 253 Ws. 2d 520, 134. We have al so held that when the
intersection of these conpeting principles and policies result

in awndfall, the benefit should always go to the injured party

3 Paul son v. Allstate Ins. Co., 2003 W 99, 263 Ws. 2d 520,
665 N W2d 744, is actually consistent with the decision on
medi cal expenses in Voge v. Anderson, 181 Ws. 2d 726, 512
N.W2d 749 (1994).
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rather than the tortfeasor. See Paul son, 263 Ws. 2d 520, 130

Kof fman v. Leichtfuss, 2001 W 111, 9929-30, 246 Ws. 2d 31, 630

N. W2d 201.

1131 W have explained that subrogation "depends upon a
just resolution of a dispute under a particular set of facts,"”
because "[e]quity does not lend itself to the application of
black letter rules.” Vogt, 129 Ws. 2d at 12. The conpl ex
rules brought to bear in this case should be applied to achieve
an equitable result, wunder all the facts, and the Fischers
should be entitled to recovery of their danages before any
benefit inures to the tortfeasor.

1132 For the foregoing reasons, | respectfully dissent.
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