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ATTORNEY reinstatenent proceeding. Reinstatenment granted

subj ect to conditions.

11 PER CURI AM We review the reconmendati on of Referee
Christine Harris Taylor to deny David V. Jennings Ill's petition
for reinstatenent of his license to practice law in Wsconsin.
Wiile finding that Attorney Jennings' enploynent history during
the term of his license revocation has been exenplary and that
he has nmaintained conpetence and learning in the law, the

referee concluded, nevertheless, that Attorney Jennings failed
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to satisfy by clear, satisfactory, and convincing evidence al

of the reinstatenent standards. See SCR 22.29(4) and (4m .1

1'SCR 22.29(4) and (4m provide the petitioner rmust
denonstrat e:

(a) The petitioner desires to have t he
petitioner's |license reinstated.

(b) The petitioner has not practiced |aw during
t he period of suspension or revocation.

(c) The petitioner has conplied fully with the
terms of the order of suspension or revocation and
Wil | continue to conmply wth them until t he
petitioner's license is reinstated.

(d) The petitioner has nmaintained conpetence and
learning in the law by attendance at identified
educational activities.

(e) The petitioner's conduct since the suspension
or revocation has been exenplary and above reproach.

(f) The petitioner has a proper understanding of
and attitude toward the standards that are inposed
upon nenbers of the bar and wll act in conformty
wi th the standards.

(g) The petitioner can safely be recomended to
the |legal profession, the courts and the public as a
person fit to be consulted by others and to represent
them and otherwise act in mtters of trust and
confidence and in general to aid in the adm nistration
of justice as a nenber of the bar and as an officer of
the courts.

(h) The petitioner has fully conplied with the
requi renents set forth in SCR 22. 26

(Jj) The petitioner's proposed use of the license
if reinstated.

(k) A full description of all of the petitioner's
busi ness activities during the period of suspension or
revocati on.
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12 Ref eree Taylor questioned Attorney Jennings' noral
character, his attitude and understanding of the standards
i nposed on nenbers of the bar, and whether he proved he would
act in conformty with those standards. SCR 22.29(4)(f). She
determned he failed to prove he can be safely recommended to
represent others and he failed to establish his resunption of a
| egal practice would not be detrinental to the adm nistration of
justice or subversive to the public i nterest. See

SCR 22.29(4)(g); see also SCR 22.31(1).2 She also found that he

(4m The petitioner has made restitution to or
settled all clains of persons injured or harned by

petitioner's msconduct, including reinbursenent to
the Wsconsin |awers' fund for client protection for
all paynments nade from that fund, or, if not, the
petitioner's explanation of the failure or inability
to do so.

2 SCR 22.31(1) provides:

The petitioner has the burden of denonstrating,
by clear, satisfactory, and convincing evidence, all
of the foll ow ng:

(a) That he or she has the noral character to
practice law in Wsconsin.

(b) That his or her resunption of the practice of
law will not be detrinmental to the admnistration of
justice or subversive of the public interest.

(c) That his or her representations in the
petition, including the representations required by
SCR  22.29(4)(a) to [ (4m) ] and 22.29(5), are
subst ant i at ed.

(d) That he or she has conplied fully with the
terms of the order of suspension or revocation and
with the requirenments of SCR 22.26.
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failed to make full restitution to those harnmed by his
m sconduct. SCR 22.29(4m.

13 Al t hough we approve and adopt the referee's findings
of fact, which are undisputed, we do not agree with her |egal
conclusions that Attorney Jennings failed to satisfy all the
requi renents  of SCR 22.29 and we do not adopt her
recomrendat i on. W conclude the record establishes clear,
satisfactory, and convincing evidence that Attorney Jennings has
satisfied all of the requisites for reinstatenent of his |icense
to practice law in Wsconsin, subject to conditions relating to
his continuing obligations of restitution. Therefore, we grant
his petition subject to conditions. W also direct that
Attorney Jennings bear the <costs of these reinstatenent
pr oceedi ngs.

| . BACKGROUND

14 The background is lengthy. Attorney Jennings, who had
been admitted to practice law in Wsconsin in 1975, filed a
petition for voluntary revocation of his |law |license in Decenber
1992. Attorney Jenni ngs acknow edged he could not successfully
defend against allegations he had converted $550,000 from
M | waukee Cheese Wsconsin, Inc., and Sheboygan Sausage, Inc.,
whom he had been appointed to represent in bankruptcy
pr oceedi ngs.

15 In addition, Attorney Jennings admtted to enbezzling
bet ween $85, 000 and $100,000 from his nother's living trust, of
which he was the trustee, during the sane tinme franme he had been
enbezzling funds from M| waukee Cheese and Sheboygan Sausage.

4
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This court revoked Attorney Jennings' law license in January

1993. In re Disciplinary Proceedings Against Jennings, 172

Ws. 2d 638, 493 N.wW2d 375 (1993) ("Jennings |").

16 Shortly after his thefts were discovered, Attorney
Jennings executed a nortgage in 1992 on his real estate in
Mequon in favor of both his parents, ostensibly to secure his
exi sting indebtedness to themas well as to secure new noney his
parents were contenplating advancing to him to resolve his
enbezzl enent s. However, after learning of the extent of his
thefts, his parents did not advance hi m any funds.

17 In August 1993 Attorney Jennings pled guilty and was
convicted in federal court of two counts of enbezzlenent and two
counts of making false entries in bankruptcy estates.® He was
sentenced to 27 nonths in prison followed by three years of
supervi sed rel ease. He was incarcerated from 1993 to 1995. He
was ordered to nmke restitution of $590,200 in installnent

paynments established by the probation office. See In re

Di sciplinary Proceedi ngs Agai nst Jennings, 2009 W 26, 95, 316

Ws. 2d 6, 762 NNW2d 648 ("Jennings I1").

18 In 1997 Attorney Jennings sold his Mequon property.

Attorney Jennings' father and his late nother's estate received

approximately $93,000 of the sale proceeds. Hs former |aw
firm its malpractice insurance carrier, and Devel opnent
3 US v. David Jennings, Ill, US. District Court for the

Eastern District of Wsconsin, Case No. 93-CR-026.
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Specialists, Inc. (DSI),* who had paid the bulk of the
restitution to MIwaukee Cheese and Sheboygan Sausage, received
as partial restitution the remaining proceeds anounting to
$152,520.° "The nortgage favored Attorney Jenni ngs' parents over
other victinms of his enbezzlenent and resulted in his parents
receiving 43 cents on each dollar of debt while his fornmer |aw
firm its insurance carrier, and [DSI] received 28 cents on the

dollar.™ Jennings Il, 316 Ws. 2d 6, f7.

19 In 1998 the federal court revoked Attorney Jennings'
probation due to his failure to make court-ordered restitution
paynments. He spent five days in jail and his probation term was
extended for an additional 35 nmonths. |d., 6. In Cctober 2001
he was di scharged from supervi si on.

10 Attorney Jennings was ordered to pay $39,760 to the
Enpl oyee Stock Omnership Trust of M| waukee Cheese (ESOT). 1d.,
710. On June 11, 2002, the federal court ordered garni shnent
requiring Attorney Jennings to continue with paynents of $120

per paycheck towards the balance of the court-ordered

4 DSl Is a conpany that engages in restructuring,
consul ting, insolvency workouts and the provision of fiduciary
services to bankruptcy courts.

® A civil judgnent for $550,200 obtained against Attorney
Jennings by M I waukee Cheese and Sheboygan Sausage was assi gned
to Attorney Jennings' former law firm its nmal practice insurer,
and DSI in exchange for a settlenent. As found by the referee,
following the partial restitution of proceeds from the sale of
his real estate, Attorney Jennings continues to owe a total
bal ance of $397,680, plus interest, to his former law firm the
mal practice insurer, and DSI.
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restitution. As of October 2010, the total balance of the
court-ordered restitution had been reduced to $3, 010.

11 After his law Ilicense revocation but before his
rel ease from prison, Attorney Jennings' wife filed a petition to
conpel support and nmintenance but did not seek a divorce or
| egal separation. In May 1993 Attorney Jennings was ordered to
pay $1,000 per nonth in maintenance and $510 per nonth in child
support. While Attorney Jennings was incarcerated, substanti al
arrearages of approximately $10,000 accrued in his support and
mai nt enance obligations. Although his fornmer law firm sought to
intervene in the action, as did MI|waukee Cheese, Sheboygan
Sausage and DSI, they were wunsuccessful in challenging the
support petitions.

112 In 1997 Attorney Jennings entered into a stipulation
with his wife establishing a nonthly child support obligation of
$460, which was slightly in excess of the 17 percent required
under Wsconsin law for one child, and repaynent of arrearages
at $1,040 per nonth. Al though he paid support, Attorney
Jennings remained nmarried and continued to live with his wife at
their property in Mequon.® "These support paynments served to
shield nore of Attorney Jennings' incone fromhis creditors when
he was rel eased from prison since he had to nmake paynents toward

his current support and nmaintenance obligations as well as the

® The record contains evidence indicating various other
residences for Attorney Jennings in 2001 and after July 2006.
However, the referee's fact finding as to his residence with his
wife is not chall enged on appeal.
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arrearages that accrued during his incarceration.” Jennings I,

316 Ws. 2d 6, 19. The parties were granted a divorce in 2010.

113 From March 1995 through Decenber 1999, Attorney
Jenni ngs was enployed by the Heilig-Myers Furniture Conpany in
its MIwaukee stores as store nmanager and credit nmanager wth
fiduciary responsibilities for daily cash receipts, bank
deposits, and inventory. During this time, he was licensed by
the Wsconsin Comm ssioner of Insurance and was responsible for
credit insurance sold in Wsconsin by his enployer. Also, from
July 1997 when Attorney Jennings obtained reinstatenent of his
Wsconsin Real Estate Broker's license, he has been affiliated
wth three real estate firns and worked as an independent
br oker.

14 On Cctober 6, 1999, Attorney Jennings filed his first
reinstatenent petition. After an investigation conducted by the
Board of Attorneys Professional Responsibility (BAPR), the
predecessor to the Ofice of Lawer Regulation (OLR), and
followng a public hearing, Attorney Jennings asked to wthdraw
his petition. H s request was granted.

115 From January 2000 through 2010, Attorney Jennings was
enpl oyed by the Furniture Cearance Center, a division of the
Porter Furniture Conpany, at various Racine and M |waukee
| ocations as store nmanager with fiduciary responsibilities for

cash receipts, bank deposits, and inventory of significant
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val ue, as well as responsibilities for human  resource
managemnent . ’

16 In Septenber 2005 Attorney Jennings entered a no
contest plea to operating while under the influence of alcohol
first offense, in Ozaukee County. In April 2006 his driver's
license was suspended due to his failure to pay the forfeiture

assessed as a result of the OAN conviction. Jennings |1, 316

Ws. 2d 6, f911. Upon paynent of the fine, his driver's license
was reinstat ed.

17 On Novenber 12, 2007, Attorney Jennings filed a second
reinstatenment petition, which this court denied March 24, 20009.
Despite having taken significant steps wth respect to
restitution, Attorney Jennings' fornmer law firm and DSI were
still owed large sunms of noney. Recogni zi ng Attorney Jennings'
claimed lack of financial resources, this court observed, "Wat
we find far nore troubling than his failure to nmake restitution
is his apparent failure not to have ever tried to determne
exactly how much he owes his forner law firm™ Id., 125.
Because of his failure to face up conpletely to his restitution
obligations, this court denied reinstatenent. Id.

118 On March 15, 2010, Attorney Jennings filed a third
reinstatenment petition, which is now before the court. I n
response to the petition, the OLR noted its concern that in the

wake of his msconduct, Attorney Jennings attenpted to protect

" Attorney Jennings advises that due to the store's closing,
he is currently actively seeking enpl oynent.
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his personal interests and those of his famly over those whom
he had har ned. The OLR said that Attorney Jennings had engaged
in years of systematic theft, causing serious injury to the
victinms of the theft, to his law firm and to the reputation of
the |egal profession. Nonet hel ess, despite its concerns, the
OLR stated it would not actively oppose reinstatenment. The OLR
noted that Attorney Jennings has had an exenplary work history
and appears to have lived frugally in the years since his
conversion of client funds. The OLR enphasized Attorney
Jennings nust carry the burden to prove that he is entitled to
rei nstatenment under SCRs 22.29(4), (4m, and 22.31(1).
1. PUBLI C HEARI NG

119 On Cctober 12, 2010, Referee Taylor held a public
hearing on the reinstatenent petition. Notice of the hearing
was published as required by SCR 22.30(3) and (4). The first
witness to testify at the hearing was Attorney Edward A. Hannan,
who spoke in opposition to reinstatenent.? Attorney Hannan
asserted that because Attorney Jennings could not have been
counsel for a debtor in possession without a law |icense, the
law |icense was the instrunent of the crine. Attorney Hannan
stated it was only through a third party audit that the
enbezzl enents cane to |ight. He noted that after the discovery

of the thefts, Attorney Jennings created a nortgage on his

8 Attorney Hannan stated he appeared as an individual and
not in any official capacity. Attorney Hannan has been a nenber
of the ethics commttee of the state bar, has chaired the Ofice
of Lawer Regulation Prelimnary Review Comrittee, and was a
partner in Attorney Jennings' former law firm

10
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property in favor of his parents, which conplicated collection
proceedi ngs i nmensely. Attorney Hannan disputed Attorney
Jenni ngs' contention made in 2008 that he had cooperated in
every way possible with his firm after the discovery of his
t hefts. Attorney Hannan testified that for a long tine,
Attorney Jennings attenpted to characterize his thefts as |oans
in an attenpt to avoid penalties and taxes on them Att or ney
Hannan believed Attorney Jennings' conduct since his revocation
failed to denonstrate an understandi ng of the seriousness of his
violations and the gravity of the harm he caused through the use
of a law license.®

120 Attorney Jennings presented three w tnesses supporting

rei nst at enent . Attorney Steven M Epstein testified Attorney
Jenni ngs has acknow edged hi s wr ongdoi ng, renorse and
responsibility, and has apologized to his victins. Att or ney

Epstein had represented Attorney Jennings in an attenpt to
negotiate a settlenment with his fornmer law firm as well as in a
post-sentencing matter in the crimnal case. Attorney Epstein
believes Attorney Jennings possesses the noral character to
practice | aw.

21 Next, WIlliam A Brandt, Jr., President and CEO of
DSI, testified Attorney Jennings had been a fine lawer in the

bankruptcy arena, had expressed renorse and sorrow for his

® Also, in a letter to the OLR Attorney Hannan asserted
that Attorney Jennings encunbered his property to frustrate
restitution and cites, as an exanple, Valley Bank v. Jennings,
198 Ws. 2d 857, 544 N.W2d 243 (C. App. 1995).

11
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m sconduct, and has squared things with his famly to the extent
possi bl e. M. Brandt testified the cost of the episode to him
and his firmwas between $300, 000 and $400,000. M. Brandt said
he has put the matter behind him and Attorney Jenni ngs should be
given a chance to be a productive nenber of society.

22 The third wtness, Attorney Emle H Banks, Jr.,
testified Attorney Jennings has nmade unsolicited expressions of
renmorse and told him he had no neans to repay those in his
former law firm who ended up absorbing the |oss.

123 Entered as exhibits were letters from nunerous
i ndividuals who supported Attorney Jennings' rei nst at enent,
i ncludi ng the foll ow ng:

 Attorney J. Dennis Thornton, who has known Attorney
Jennings since |law school, wote that Attorney Jennings
has paid the penalty for his errors, is fully
rehabilitated, and possesses the noral character to be
rei nst at ed.

e Attorney WIlliam G Ladewig, who has known Attorney
Jennings since |law school, wote that Attorney Jennings
under stands the wong he commtted, is a man of brilliant
intellect with the noral character to practice law, and
deserves a second chance.

e Attorney Mchael J. Donovan, who has known Attorney
Jennings for many years before his revocation, wote that
he knows Attorney Jennings to be trustworthy, conpetent

and professional, has found Attorney Jennings to be

12
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honest about his mstakes and that he deserves to be
rei nst at ed.

Attorney Thomas J. MGnn, who has known Attorney
Jenni ngs since childhood and has been a recent custoner
at the furniture store where Attorney Jennings has been
enpl oyed, wote that Attorney Jennings is highly ethical
in dealings with custonmers and has worked diligently to
earn the trust of his enployer.

HR Waters, the president of the former Porters of
Raci ne, which owned the Furniture C earance Center where
Attorney Jennings had until recently worked as a nmanager,
wote that Attorney Jennings was open about his |aw
| icense revocation. Waters stated Attorney Jennings
wor ked as manager at every one of the store |ocations,
was in a position of responsibility, handled significant
anmounts of cash and inventory in his position as manager,
denonstrated very high noral character in dealing wth
custoners and enployees, and was well Iliked and highly
regar ded.

Roger Davison, who works with a title insurance conpany,
has known Attorney Jennings since 1993 and has worked
with him with regard to real estate transactions and
wote that Attorney Jennings is very know edgeable and
deserving of the privilege of practicing | aw again.

Sara Johnsen, a co-worker of Attorney Jennings at the

furniture store since 2001, wote that Attorney Jennings

13
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was trustworthy, responsible, highly professional, and
honest about his past m st akes.

* Deborah G aupner, an interior designer who has done

business with Attorney Jennings over the years, wote
t hat she bel i eves he possesses hi gh integrity,
trustworthiness, and professionalismas would be expected
of an attorney.

124 Testifying on his own behalf, Attorney Jennings stated
that other than his thefts discovered in 1992, there has never
before or after been an allegation of msconduct in his
prof essional life. He disagreed that granting the nortgage to
benefit his parents was wong and said that if the creditors
believed it was wong, they could have challenged it in |egal
pr oceedi ngs. Attorney Jennings testified his child support
paynents had been in accordance with the 17 percent guidelines
for one child.

25 Attorney Jennings recounted his success as a nanager
of a furniture business and said he was entrusted wth
coll ecting noney, properly accounting for it, and paying it into
various bank accounts. He admtted that in 2005 he received a

traffic citation for operating while intoxicated, noting his

failure to pay his fine pronptly was unintentional. He further
said he has wthdrawn all his objections to the Wsconsin
Departnent of Revenue tax assessnents. He entered into a

conprom se and is making installnment paynents.

I11. REFEREE' S REPORT AND RECOMVENDATI ON

14
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Referee Taylor filed her findings, concl usi ons, and
recomendati on on Decenber 8, 2010. Ref eree Tayl or observed
that Attorney Jennings' wtnesses described him as bright,

hardworking, and capable of providing high quality |ega

servi ces, as well as apologetic and renorseful for his
m sconduct . She noted the several letters supporting his
rei nst at enent . In addition, the referee considered Attorney

Jenni ngs' enploynent history and found that he has, by all
accounts, excelled at his position as a manager of a furniture
store. She determ ned Attorney Jennings has proven many of the
requi renents for reinstatenent pursuant to SCRs 22.29(4) and
22.31(1).'° She noted he has fully conplied with the terns of
the revocation order. The referee considered that Attorney
Jenni ngs has nmade regular paynents toward costs inposed in his
previ ous reinstatenent proceedings. In addition, the referee
found Attorney Jennings has maintained conpetence and | earning
in the law through his attendance at educational activities as
confirmed by the Board of Bar Exam ners. See SCR 22.29(4)(d).
126 Al so, the referee observed, while his previous
m sconduct has been well-docunented, neither the OLR nor any
other witness presented any evidence to indicate that Attorney
Jenni ngs' conduct has not been exenplary or above reproach since

t he tinme of t he 2008 rei nst at enent petition. See

0.scR  22.31(1) provides that an attorney seeking
reinstatenent of his or her license has the burden of
denonstrating these requirenents by clear, satisfactory, and
convi nci ng evi dence.

15
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SCR 22.29(4)(e). Referee Taylor said no evidence had been
presented to cast doubt on Attorney Jennings' pr esent
qualifications to practice |aw She noted that if reinstated,
Attorney Jennings intended to use his law license in business or
to obtain enploynent in a supervised law firm See SCR
22.29(4) () . She observed that by all accounts, he has
mai nt ai ned regul ar enpl oynent and has excelled in his nmanagenent
position at the furniture store. See SCR 22.29(4)(k). She also
found he has conplied with the requirenments of SCR 22.26
regarding the activities of a person whose |icense is revoked.
See SCR 22.29(4)(h).

27 However, the referee determ ned Attorney Jennings did
not prove a proper understanding of and attitude toward the
standards inposed on nenbers of the bar and has failed to prove
he wIll act in conformty wth those standards. See
SCR 22.29(4) (f). She concluded his testinony, in which he
mai ntai ned his parents had legitimte clainms secured by the 1992
nortgage on his property, evinced an unacceptable attitude. She
observed, "[a]lthough Jennings does not have the ability to
change the course of his past conduct, his attitude towards his
past conduct remai ns unapol ogetic and w t hout renorse.”

128 Simlarly, Referee Taylor was wunconvinced Attorney
Jennings net his burden to show he can be safely recommended to
the | egal profession, the courts, and the public as a person fit
to be consulted by others and to represent them and otherw se
act in matters of trust and confidence, and in general to aid in
the admnistration of justice. See SCR 22.29(4)(9).

16
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Acknow edgi ng that his wtnesses testified to his past
expressions of renorse, the referee nevertheless determ ned:
"Jennings' testinony |lacks any feeling of renorse or apology to
the victins as a result of his msconduct.” She said that while
the record denonstrates Attorney Jennings' exenplary work
hi story, she found the extent and gravity of his m sconduct, and
the fact hi s m sconduct was directly related to his
representation of hi s clients, "makes him Iless t han
trustworthy."” Further, noting that Attorney Jennings continued
to live in the sane residence with his former wife while paying
support and mai nt enance, Referee Taylor found that t he
stipulated paynents to his wife served to divert funds back to
himself and his famly, at the expense of his clients, his
former law firm and the public.! Referee Taylor concluded the
support paynents, while seem ngly an honorable action toward his
famly, called into question whether he <can be safely
recommended to the legal profession, the courts, and the public
as a person fit to be consulted by others.

129 Additionally, the referee noted that Attorney Jennings
had not made full restitution to all persons harned by his
conduct . See SCR 22.29(4m. She found he had reinbursed his
former firm $152,520 and currently still owed $397,680 plus
i nterest. The referee noted one former |aw partner (Hugh R
Braun) acknow edged that Attorney Jennings would likely never be

able to pay the firm back and indicated that all or nost of the

11 See Jennings |1, 316 Ws. 2d 6, 99.

17
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debt would be forgiven and the judgnent against Attorney
Jennings would be released. The referee also noted that
Attorney Jennings' sister, who is the trustee of his nother's
estate, indicated she no longer seeks restitution of the
remai ni ng suns owed.

130 Referee Taylor considered the gravity of Attorney
Jenni ngs' professional msconduct that led to his revocation.
The referee found Attorney Jennings has yet to explain his
failure to pay court-ordered restitution from October 1997 to
March 1998, resulting in an extended probation of three years.
The referee recomended denying reinstatenent and i nposing
costs, along wwth his continuing restitution obligations.

V. APPEAL

131 Attorney Jenni ngs chal | enges t he referee's
determ nation that he failed to denonstrate by clear,
satisfactory, and convincing evidence he satisfied the
requirenents for reinstatement of his license to practice |aw.
He argues that the referee's determnations that he failed to
meet the requisites of SCR 22.29(4)(f), (g), and (4m are |ega

conclusions to be reviewed de novo. See In re Disciplinary

Proceedi ngs Agai nst Ei senberg, 2007 W 7, 915, 298 Ws. 2d 578,

726 N. W 2d 634.

132 Attorney Jennings contends he has continuously
acknow edged his conversion of client and trust funds was deeply
fl awed, wrong, and reprehensible. He says he has never | acked
contrition, has always been forthcomng with information, and
there has been no failure to communicate or cooperate. Attorney

18



No. 1992AP3208- D

Jennings argues his three wtnesses spoke to his renorse and
nmoral character, and supported his reinstatenent. Att or ney
Jennings also relies on the nunmerous letters from individuals
acquainted with him personally, which were produced as exhibits
at the hearing.

133 Attorney Jennings argues: (1) the failure to admt the
wrongful ness of the 1992 nortgage to his parents should not
preclude reinstatenent; (2) the referee ignored the 1997
settlement with various claimants providing for the sale of his
real property netting restitution of $250,000; (3) his failure
to admt the wongful ness of paynments to famly court should not
preclude reinstatenent; (4) other attorneys who engaged in
simlar msconduct have been reinstated;!® (5) the entire record
shows his renorse for his "reprehensible conduct” of converting
client trust funds during the years of 1988 through July 1992;
and (6) because he has paid substantial restitution and
continues to pay regularly, his inability to nake full
restitution should not preclude reinstatenent.

134 Attorney Jennings says that after nmaking regular
paynments, his current indebtedness to ESOTl has been reduced to
$3, 010. Attorney Jennings acknowl edges he has not nmade any
direct paynents to his fornmer law firm since 1997, but that he

has made proposals of settlenent. Al so, he says he has

12 see In re Disciplinary Proceedings Agai nst George, 2010
W 116, 925, 329 Ws. 2d 333, 789 NW2d 577; In re D sciplinary
Proceedi ngs Against Taylor, 2006 W 112, 296 Ws. 2d 66, 720
N. W 2d 456.

19
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voluntarily nanmed his former law firm as the beneficiary on a
life insurance policy and continues to pay premuns, but |acks
the neans to repay the firm He notes his sister and certain
menbers of his fornmer law firm are willing to forgive all or
nost of his debt because they know he may never be able to pay
t hem back.

135 Attorney Jennings asserts that other |awers have been
rei nst ated wi t hout conpl eti ng restitution, citing Inre

Disciplinary Proceedings Against G al , 2010 W 14, 323

Ws. 2d 280, 779 N W2d 168; 1In re Disciplinary Proceedings

Agai nst Lieuallen, 2007 W 119, 305 Ws. 2d 29, 739 N W2d 486;

In re Disciplinary Proceedi ngs Against G lbert, 2002 W 102, 255

Ws. 2d 311, 647 N.W2d 845; and In re Disciplinary Proceedi ngs

Agai nst Straub, 2002 W 130, 258 Ws. 2d 58, 655 N.wW2d 111.

136 The OLR filed a response to Attorney Jennings'
appel | ate argunents. Al though the COLR initially did not oppose
the petition for reinstatement, the OLR now argues the referee
properly determned Attorney Jennings failed to carry his
bur den. The OLR says the referee was entitled to consider the
gravity of the msconduct and find Attorney Jennings' attitude
remai ns unapol ogetic and w thout renorse. The OLR clains the
record supports the referee's credibility assessnent based on
her observations of Attorney Jennings' deneanor at t he
rei nstatenent hearing. The OLR contends the referee's weight
and credibility assessnents are entitled to appellate court

def er ence.
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137 Also, the OLR argues, the cases on which Attorney
Jennings relies should be distinguished. For exanple, in the
case of Taylor, 296 Ws. 2d 66, the referee found no evidence of
di shonesty or poor character since the original m sconduct. I n
George, 329 Ws. 2d 333, this «court concluded the proper
attitude and understandi ng of ethical standards were shown. The
COLR requests the court approve the referee's recommendati on and
deny reinstatenent.

V. DI SCUSSI ON

138 W begin by observing that Attorney Jennings
prof essional m sconduct was, as described in his own words,
r epr ehensi bl e. He has been professionally disciplined and
crimnally prosecuted for that m sconduct. The referee was
justifiably concerned wth the gravity of Attorney Jennings'
of f enses. Wil e concluding he satisfied several requisites for
reinstatenent, she determned that questions remained regarding
At t or ney Jenni ngs' char acter, hi s attitude, and hi s
understanding of ethical standards, particularly in light of an
i nadequat e showi ng of renorse and inconplete restitution

139 In reviewwng findings of fact, we defer to the

referee's assessnent of the credibility of witnesses. See In re

Di sciplinary Proceedings Against Polich, 2005 W 36, 925, 279

Ws. 2d 266, 694 N W2d 367. We do not overturn the referee's

fact findings unless clearly erroneous. However, we review

conclusions of law de novo. Id., 14. The referee's

determ nation that Attorney Jennings' proofs failed to satisfy

SCR 22.29(4)(f), (g), and (4m) are legal <conclusions to be
21



No. 1992AP3208- D

reviewed de novo, and we wll review them as such. See
Ei senberg, 298 Ws.2d 578, {15.

40 Turning to Attorney Jennings' argunents, we conclude a
nunber of them are not entirely persuasive. Contrary to his
assertion, the wongful ness of the 1992 nortgage to his parents

is no |longer debatable, having been determned in Jennings I1.

316 Ws. 2d 6, f17. Further, this court has already found that
his paynments to famly court served to shield his income from
creditors. See id., 9. Also, contrary to his contention, the
referee did not ignore the 1997 settlenment wth various
claimants resulting fromthe sale of his real property, but took
this partial restitution paynent into account.

41 Despite the weaknesses of sone of Attorney Jennings'
contentions, we ultimtely agree wth his contention that his
reinstatenent petition should be granted. Upon review of
undi sputed facts, it becones apparent that Attorney Jennings has
made significant pr ogress in sati sfying rei nst at enent
requirenents. In addition to continuing nonthly restitution
paynments to ESOT and maintaining conpetence in the law, he has
denonstrated he has earned the trust and respect of those wth
whom he has worked. Over the past 15 years, Attorney Jennings
has successfully held positions of trust and responsibility.

142 Sever al i ndi viduals supporting Attorney Jennings'
reinstatenent petition are famliar with his enploynment history
which, as found by the referee, is exenplary. The record
establishes Attorney Jennings has been consistently enployed for
nor e t han 15 years as a manager wth consi der abl e
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responsi bilities. There is no dispute he has successfully
performed his duties, which included fiduciary responsibilities
for cash receipts, bank deposits, and inventory of significant
value, as well as responsibilities of human resource managenent.
By all accounts, he has perforned these duties admrably.

143 Al so, it IS undi sput ed At t or ney Jenni ngs'
reinstatenent petition has the support of nunerous i ndividuals.
Letters witten on his behalf state that Attorney Jennings has
paid the penalty for his msconduct; he is conpetent and his
subsequent actions have been highly ethical; he denonstrates
high integrity and trustworthiness in his work; he is honest
about his m stakes and cares for the people who work for him he
has rebuilt his |life and has earned the privilege to practice
|aw again; he is conpetent, capable, and would be an asset to
the legal profession. W believe the record supports the
conclusion Attorney Jennings recognizes the gravity of his
m sconduct and, over the course of nearly 19 years since his
vol untary revocation, has |earned fromhis transgressions.

144 We are, however, mndful of the significant concerns
expressed by the referee and the OLR with respect to a |ack of
expressions of renorse and enpathy at the public hearing. In
addition, the referee was justifiably concerned with Attorney
Jennings' continued obligations to nenbers of his former |aw
firm the insurance carrier, and DSI, on which there has been no
progress since 1997. W also consider the concerns expressed in
Att or ney Hannan' s letter and hi s testi nony opposi ng
rei nstatenent. Because the referee's fact findings are not
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chal lenged as clearly erroneous, we affirm and adopt them on
appeal . Thus, we accept as fact that Attorney Jennings

testinmony at the public reinstatenent hearing |acked a show ng
of renorse to the victins of his enbezzlenent. Al t hough the
gravity of the m sconduct, a |lack of expressions of renorse, and
an absence of full restitution does not preclude reinstatenent
in all cases, these considerations are pertinent to the issues
present ed.

145 Furt her, we note  Attorney Jenni ngs' appel | ate
argunents do not appear to recognize certain distinguishing
features of the cases he cites in which reinstatenent has been
granted despite a failure to conplete restitution. In the
G |l bert case, for instance, reinstatenment was conditioned on
continuing restitution. G lbert, 255 Ws. 2d 311, ¢113. Al so,

in the Gal case, Attorney Gral stated "he was working every day

on meking the [restitution] paynent and that he would honor the

paynment just as he had done with his past obligations.” G al

323 Ws. 2d 280, 113. Attorney Gal's commtnent to restitution
was persuasive evidence that he had accepted full responsibility

for his crimnal activities. Id., 925. See also Taylor, 296

Ws. 2d 66, 114 (reinstatenent subject to conditions including
monthly restitution paynents).

146 We take into account Attorney Jennings' explanation
that he Jlacks the financial resources to nmake additional
restitution paynents at this tine. No evidence has been
submtted to dispute his clainmed |ack of financial resources.
Nonet hel ess, we conclude that Attorney Jennings' current |ack of
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resources should not relieve him of a continuing obligation to
make paynents toward the restitution of the stolen suns.

147 Accordingly, as ordered in other reinstatenent cases
involving inconmplete restitution, Attorney Jennings shall be
provi ded the opportunity to denonstrate his continued acceptance
of full responsibility for his past crimnal activities. To be
entitled to reinstatenent of his license to practice law in
W sconsin, he shall be required to continue to pay his current
restitution obligations to ESOI, as well as address his
restitution obligations to his former law firm the mal practice
insurer, and DSI, as follows:

1. Attorney Jennings shall continue to conmply with his
current restitution paynents to the ESOI until such tine as
these obligations are paid in full or nodified,

2. Wthin 30 days of the date of his reinstatenent and
annual ly thereafter, Attorney Jennings shall disclose to the OLR
his incone, assets, and net worth, including all W2s, tax
returns, financial statenents, and other docunentation, until
such time as he has settled or satisfied all his restitution
obligations to ESOI, nenbers of his fornmer law firm its
i nsurance carrier, and DS

3. Wthin 60 days of the date of his reinstatenent, and
periodically thereafter, Attorney Jennings shall neet wth
appropriate representatives of the OLR to discuss, negotiate in
good faith, and reach a plan for repaynent or settlenent of the

$397,680, plus interest, to nenbers of his forner law firm the
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mal practice insurer, and DSI, when his court-ordered restitution
to ESOT is conpl et ed;

4. Attorney Jennings shall nmaintain the insurance policy
now in effect on his life, namng the nenbers of his forner |aw
firmas beneficiaries, until his obligations are paid in full or
settled, and provide the OLR proof of conpliance with this
condition within 30 days;

5. Attorney Jennings shall ~cooperate fully wth any
review of this matter that may be conducted by any entity
appoi nted by the court to undertake such review,

6. Wthin 60 days of the date of this order, Attorney
Jennings shall neet with the appropriate representative of the
CLR to review, discuss, and arrange for the ternms of paynent of
costs of this and his earlier disciplinary proceedings.*®

148 We recognize that Attorney Jennings' former law firm
the mal practice insurer, and DSI, as well as his own famly, nay
never be fully repaid. Nonet hel ess, we deternmne that a
continuing effort toward restitution, to the extent he is
financially able, is necessary to denonstrate Attorney Jennings'
attitude and understanding of the ethical standards required of
menbers of the bar. W conclude that conpliance with the above

conditions, together with the evidence of record, fulfill the

13 The OLR has filed its statement of costs in this
proceedi ng, totaling $5, 465. 39. Attorney Jennings has filed no
objection to the costs.

4 W leave to Attorney Jennings and his fanmily menbers the
resolution of his indebtedness to his nother's trust.
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demands of SCR 22.29(4) and (4m. We grant Attorney Jennings'
petition for reinstatenent and award costs to the OLR in the sum
of $5, 465. 39.

49 1T IS ORDERED that the petition for reinstatenent is
granted and the license of David V. Jennings IIl to practice |aw
in Wsconsin is conditionally reinstated effective the date of
this order.

50 IT IS FURTHER ORDERED that the conditions set forth in

this order, including conpliance wth the current Continuing
Legal Education requirenents, are inposed on the license of
David V. Jennings IlIl to practice law in Wsconsin. If he fails

to conply with the conditions required by this order and absent
a showing to this court of his inability to do so, the l|icense
of David V. Jennings Ill to practice law in Wsconsin shall be
suspended until further order of the court.

151 DAVID T. PROSSER, J., dissents.
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