
2011 WI 85 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2010AP0112- D 
COMPLETE TI TLE:   
 I n t he Mat t er  of  Di sci pl i nar y Pr oceedi ngs  

Agai nst  Mi chael  O.  Er spamer ,  At t or ney at  Law:  
 
Lawyer  Regul at i on Syst em of  t he St at e of  
Wi sconsi n By Debor ah M.  Smi t h and Br uce J.  
Rosen,  Speci al  I nvest i gat or s,  
 
          Compl ai nant ,  
 
     v.  
 
Mi chael  O.  Er spamer ,  
 
          Respondent .  
 

   DI SCI PLI NARY PROCEEDI NGS AGAI NST ERSPAMER 
  
OPI NI ON FI LED:  August  26,  2011   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:          
  
SOURCE OF APPEAL:   
 COURT:          
 COUNTY:          
 JUDGE:          
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:  

CONCURRED/ DI SSENTED:  

      
ROGGENSACK,  J.  concur s i n par t ;  di ssent s i n 
par t  ( Opi ni on f i l ed) .  
   

 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

      
 
 



 

 

2011 WI  85

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    I n t hi s mat t er  we r evi ew t he r epor t  and 

r ecommendat i on of  Ref er ee Ti mot hy L.  Vocke t hat  t he l i cense of  

At t or ney Mi chael  O.  Er spamer  t o pr act i ce l aw i n Wi sconsi n be 

suspended f or  a per i od of  60 days due t o hi s pr of essi onal  

mi sconduct ,  t hat  cer t ai n condi t i ons be i mposed on t he 

r ei nst at ement  of  At t or ney Er spamer ' s l i cense,  and t hat  he be 

r equi r ed t o pay t he f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.   
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We al so consi der  t he post - r epor t  r equest  of  one of  t he speci al  

i nvest i gat or s t o di smi ss t hr ee of  t he di sci pl i nar y count s 

agai nst  At t or ney Er spamer .  

¶2 Af t er  f ul l y  consi der i ng t hi s mat t er ,  we concl ude t hat  

At t or ney Er spamer ' s l i cense t o pr act i ce l aw i n Wi sconsi n shoul d 

be suspended f or  a per i od of  60 days. 1  We agr ee wi t h t he r ef er ee 

t hat  condi t i ons shoul d be pl aced upon t he r ei nst at ement  of  

At t or ney Er spamer ' s l i cense,  al t hough t he condi t i ons we i mpose 

di f f er  t o some degr ee f r om t hose r ecommended by t he r ef er ee.   

Fi nal l y,  we det er mi ne t hat  At t or ney Er spamer  shoul d be r equi r ed 

t o pay t he f ul l  cost s of  t hi s pr oceedi ng,  whi ch wer e $4, 768. 34 

as of  August  9,  2010.  

¶3 Because of  t he uni que f act ual  c i r cumst ances of  t hi s 

mat t er  and t he cour t ' s  need t o obt ai n addi t i onal  i nf or mat i on i n 

or der  t o ensur e t he pr ot ect i on of  t he publ i c and f ai r ness t o 

At t or ney Er spamer ,  t he pr ocedur al  hi st or y of  t hi s pr oceedi ng i s 

r at her  l engt hy.  

                                                 
1 We not e t hat ,  as of  t he dat e of  t hi s opi ni on,  At t or ney 

Er spamer ' s l i cense i s al r eady admi ni st r at i vel y suspended due t o 
hi s f ai l ur e t o compl y wi t h mandat or y cont i nui ng l egal  educat i on 
( CLE)  r epor t i ng r equi r ement s and hi s f ai l ur e t o pay bar  dues and 
assessment s.  
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¶4 On Januar y 14,  2010,  t he Lawyer  Regul at i on Syst em 

( LRS) 2 f i l ed a f or mal  compl ai nt  agai nst  At t or ney Er spamer  i n t hi s 

cour t .   The or i gi nal  compl ai nt  al l eged t wo count s of  

pr of essi onal  mi sconduct  r el at i ng t o At t or ney Er spamer ' s 

r epr esent at i on of  c l i ent  D. N. 3  The LRS r equest ed t hat  t he Bar r on 

Count y sher i f f ' s  depar t ment  ser ve t he compl ai nt  and or der  t o 

answer  on At t or ney Er spamer .   The sher i f f ' s  depar t ment  

subsequent l y submi t t ed a Ret ur n of  Non- ser vi ce,  i ndi cat i ng t hat  

i t  had been unabl e t o accompl i sh per sonal  ser vi ce on At t or ney 

Er spamer  and cont ai ni ng t he f ol l owi ng not at i on:   " HOUSE I S 

BARRI CADED – NO CONTACT. "   Si nce per sonal  ser vi ce coul d not  be 

accompl i shed,  counsel  f or  t he LRS ser ved t he or i gi nal  compl ai nt  

                                                 
2 The compl ai nant  i n t hi s pr oceedi ng i s t he Lawyer  

Regul at i on Syst em,  r at her  t han t he Of f i ce of  Lawyer  Regul at i on 
( OLR) ,  because At t or ney Er spamer  was a member  of  a di st r i ct  
commi t t ee,  whi ch assi st s t he di r ect or  of  t he OLR i n 
i nvest i gat i ng al l egat i ons of  mi sconduct  and i n ot her  assi gned 
t asks.   See SCR 22. 25 ( al l egat i ons of  mi sconduct  agai nst  a 
member  of  a di st r i ct  commi t t ee ar e assi gned t o a speci al  
i nvest i gat or ,  whose i nvest i gat i ve r epor t  may be r evi ewed by t he 
speci al  pr el i mi nar y r evi ew panel ;  f or mal  compl ai nt s ar e f i l ed by 
t he speci al  i nvest i gat or  ei t her  per sonal l y or  t hr ough counsel  on 
behal f  of  t he LRS) .   The LRS and t he t wo speci al  i nvest i gat or s  
who have act ed on i t s behal f  i n t he mat t er s addr essed i n t hi s 
opi ni on have been r epr esent ed by a s i ngl e counsel  i n t hi s f or mal  
di sci pl i nar y pr oceedi ng.   See SCR 22. 25( 7)  ( a speci al  
i nvest i gat or  may pr osecut e a compl ai nt  per sonal l y or  may assi gn 
t hat  r esponsi bi l i t y  t o counsel  r et ai ned by t he di r ect or  of  t he 
OLR) .  

3 At t or ney Debor ah M.  Smi t h act ed as t he speci al  
i nvest i gat or  who i nvest i gat ed t he gr i evance r egar di ng t he 
r epr esent at i on of  D. N.  and act ed on behal f  of  t he LRS i n 
di r ect i ng t he f i l i ng and pr osecut i on of  t he compl ai nt  r egar di ng 
t he D. N.  r epr esent at i on.    
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and or der  t o answer  on At t or ney Er spamer  by cer t i f i ed mai l ,  

al t hough At t or ney Er spamer  di d not  c l ai m t he cer t i f i ed envel ope.   

See SCR 22. 13( 1) .  

¶5 The LRS f i l ed an amended compl ai nt  and or der  t o answer  

i n Febr uar y 2010.   I t  agai n at t empt ed t o have t he Bar r on Count y 

sher i f f ' s  depar t ment  per sonal l y ser ve aut hent i cat ed copi es of  

t hose document s on At t or ney Er spamer .   The sher i f f ' s  depar t ment  

once mor e sent  back a Ret ur n of  Non- ser vi ce,  t hi s t i me wi t h t he 

f ol l owi ng not at i on:   " Unabl e t o ser ve t he f ol l owi ng paper s 

because:   BUSI NESS NEW OCCUPANTS;  RESI DENCE BARRACDED ( si c) . "   

The LRS agai n used t he cer t i f i ed mai l  r out e t o accompl i sh 

ser vi ce.   Al t hough t he Uni t ed St at es Post al  Ser vi ce l ef t  not i ces 

f or  At t or ney Er spamer  r egar di ng t he cer t i f i ed envel ope on t wo 

occasi ons,  he di d not  c l ai m t he envel ope.  

¶6 Af t er  t he t i me f or  answer i ng t he amended compl ai nt  had 

passed,  t he LRS f i l ed a mot i on f or  t he ent r y of  a def aul t .   Bot h 

t he r ef er ee and counsel  f or  t he LRS t r i ed on mul t i pl e occasi ons 

t o communi cat e wi t h At t or ney Er spamer  r egar di ng t he di sci pl i nar y  

pr oceedi ng,  but  di d not  r ecei ve a r esponse.    

¶7 On May 10,  2010,  t he LRS f i l ed a second amended 

compl ai nt  and or der  t o answer .   Thi s ver si on added t hr ee count s 

of  pr of essi onal  mi sconduct  r el at ed t o At t or ney Er spamer ' s 
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r epr esent at i on of  c l i ent  R. H. 4  The Bar r on Count y sher i f f ' s  

depar t ment  agai n was unabl e t o ser ve t he second amended 

compl ai nt  and or der  t o answer  on At t or ney Er spamer .   I t s Ret ur n 

of  Non- ser vi ce t hi s t i me cont ai ned t he f ol l owi ng not at i on:   

" HOUSE I S BARRI CADED – NO ONE THERE?"  

¶8 Af t er  sendi ng mul t i pl e e- mai l  messages and mai l i ng a 

wr i t t en not i ce t o At t or ney Er spamer ,  t he r ef er ee hel d a 

t el ephoni c schedul i ng conf er ence on May 14,  2010.   At t or ney 

Er spamer  di d not  par t i c i pat e.   The r ef er ee' s schedul i ng or der  

gave At t or ney Er spamer  unt i l  June 7,  2010,  t o f i l e and ser ve a 

r esponsi ve pl eadi ng t o t he second amended compl ai nt .   When 

At t or ney Er spamer  di d not  r espond by t he deadl i ne,  t he LRS f i l ed 

and ser ved a r enewed def aul t  mot i on.  

¶9 Pur suant  t o an or der  of  t he r ef er ee,  t he LRS f i l ed a 

sanct i on br i ef  out l i ni ng t he di sci pl i ne i t  bel i eved appr opr i at e.   

I t s br i ef  st at ed t hat  i t s mai n goal  i n t he pr oceedi ng was not  t o 

puni sh At t or ney Er spamer ,  but  t o pr ot ect  t he publ i c f r om an 

at t or ney who was not  f unct i oni ng pr oper l y.   I t  sai d t hat  " [ i ] f  

t hi s was a s i t uat i on wher e t he l awyer  was cooper at i ve and 

r esponsi ve,  [ t he LRS]  woul d be r ecommendi ng a r epr i mand,  but  

                                                 
4 Speci al  I nvest i gat or  Br uce Rosen i nvest i gat ed t he 

gr i evance r egar di ng t he r epr esent at i on of  R. H.  and act ed on 
behal f  of  t he LRS i n di r ect i ng t he f i l i ng and pr osecut i on of  t he 
compl ai nt  r egar di ng t he R. H.  r epr esent at i on.   Thus,  because 
t her e had been t wo separ at e r epr esent at i ons and t wo gr i evances,  
t her e ar e t wo speci al  i nvest i gat or s l i s t ed i n t he capt i on of  
t hi s pr oceedi ng as act i ng on behal f  of  t he LRS.   For  t he sake of  
br evi t y i n t hi s  opi ni on,  t he speci al  i nvest i gat or s wi l l  be 
r ef er enced as I nvest i gat or  Smi t h and I nvest i gat or  Rosen.  
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Mr .  Er spamer ' s r ef usal  t o cooper at e and r espond l eads [ t he LRS]  

t o bel i eve a r epr i mand woul d not  adequat el y pr ot ect  t he publ i c. "   

Based on t he bel i ef  t hat  condi t i ons coul d not  be pl aced upon a 

suspensi on of  l ess t han si x mont hs,  t he LRS r ecommended a s i x-

mont h suspensi on of  At t or ney Er spamer ' s l i cense t o pr act i ce l aw 

i n Wi sconsi n.  

¶10 The r ef er ee hel d a hear i ng on t he def aul t  mot i on on 

June 30,  2010.   At t or ney Er spamer  di d not  communi cat e wi t h t he 

r ef er ee or  counsel  f or  t he LRS pr i or  t o t he hear i ng nor  di d he 

appear  at  t he hear i ng.   The r ef er ee ul t i mat el y gr ant ed a def aul t  

t o t he LRS.  

¶11 Because of  t he nat ur e of  t he al l egat i ons i n t he LRS' s 

compl ai nt  and an appar ent  concer n f or  At t or ney Er spamer ' s 

wel f ar e,  t he r ef er ee t ook t he unusual  s t ep of  havi ng 

I nvest i gat or  Rosen t est i f y at  t he def aul t  hear i ng r egar di ng hi s 

at t empt s t o communi cat e wi t h At t or ney Er spamer  and t he r esul t s  

of  hi s i nvest i gat i on.   I nvest i gat or  Rosen t est i f i ed t hat  as a 

r esul t  of  hi s i nqui r i es he became concer ned t hat  At t or ney 

Er spamer  may have been exper i enc i ng some ment al  heal t h pr obl ems.   

He not ed t hat  he had l ear ned t hat  At t or ney Er spamer  had 

appar ent l y cut  of f  communi cat i on wi t h hi s f ami l y.   When t hat  

f act  was combi ned wi t h t he f act s t hat  At t or ney Er spamer ,  a 

r espect ed and successf ul  at t or ney,  had abr upt l y  di sconnect ed hi s 

of f i ce t el ephone,  had cl osed hi s l aw of f i ce,  had st opped 

communi cat i ng wi t h c l i ent s,  had r ef used t o communi cat e wi t h 

I nvest i gat or  Rosen or al l y,  had spoken t o t he ot her  speci al  

i nvest i gat or  onl y because he had been compel l ed t o do so,  and 
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had vi r t ual l y bar r i caded hi msel f  i n hi s house so t hat  t he 

sher i f f ' s  depar t ment  coul d not  even ser ve hi m wi t h pr ocess,  

I nvest i gat or  Rosen concl uded t hat  t her e wer e suf f i c i ent  r easons 

t o bel i eve t hat  At t or ney Er spamer  was exper i enci ng pr obl ems.  

¶12 I n hi s subsequent  r epor t ,  t he r ef er ee made f i ndi ngs of  

f act  and concl usi ons of  l aw based on t he al l egat i ons of  t he 

second amended compl ai nt .   He al so not ed mi t i gat i ng and 

aggr avat i ng f act s based on t hose al l egat i ons and t he t est i mony 

of  I nvest i gat or  Rosen,  whi ch t he r ef er ee appear s t o have 

cr edi t ed i n f ul l .   The f act ual  summar y t hat  f ol l ows i s based 

upon t hose f i ndi ngs of  f act .  

¶13 The f i r st  t wo count s of  t he second amended compl ai nt  

r el at ed t o At t or ney Er spamer ' s  r epr esent at i on of  D. N.  on a 

wor ker ' s compensat i on c l ai m.   The r et ai ner  agr eement  f or  t hi s 

r epr esent at i on pr ovi ded t hat  At t or ney Er spamer  woul d r ecei ve 20 

per cent  of  any set t l ement  amount  pl us r ei mbur sement  of  hi s  

expense di sbur sement s f or  t he case.  

¶14 D. N. ' s c l ai m was set t l ed and a compr omi se agr eement  

was execut ed i n Febr uar y 2007.   The admi ni st r at i ve l aw j udge 

( ALJ)  appr oved t he compr omi se agr eement  and i ncl uded t he i ni t i al  

payout  pr ovi s i ons of  t he agr eement  i nt o t he f i nal  or der  i n t he 

wor ker ' s compensat i on pr oceedi ng.   Under  t he t er ms of  t he 

compr omi se agr eement ,  At t or ney Er spamer  r ecei ved a f ee of  

$8, 500,  pl us r ei mbur sement  f or  hi s expenses i n an amount  

s l i ght l y over  $1, 000.  

¶15 The compr omi se agr eement  al so r equi r ed t he r espondent  

i n t he wor ker ' s compensat i on pr oceedi ng,  who was r epr esent ed by 



No.  2010AP112- D   

 

8 
 

At t or ney Ri char d Dupl essi e,  t o est abl i sh and f und an appr opr i at e 

Medi car e Set  As i de Agr eement  ( MSA)  t hat  woul d cover  D. N. ' s  

ant i c i pat ed f ut ur e medi cal  expenses t hat  wer e al l eged t o have 

r esul t ed f r om her  wor k- r el at ed i nj ur i es.   Bet ween Mar ch 2007 and 

June 2008 At t or ney Er spamer  and At t or ney Dupl essi e at t empt ed t o 

negot i at e t he det ai l ed t er ms of  t he MSA.   As par t  of  t hi s 

pr ocess,  a f i r m was sel ect ed t o per f or m an anal ysi s of  D. N. ' s 

f ut ur e medi cal  expenses.   At t or ney Er spamer  obt ai ned D. N. ' s 

s i gnat ur e on medi cal  r el ease f or ms and f or war ded t hem t o t he 

f i r m conduct i ng t he anal ysi s.   When t he anal ysi s  was compl et ed,  

At t or ney Er spamer  f or war ded a copy of  t he f i r m' s r epor t  t o D. N.   

At t or ney Er spamer  al so exchanged cor r espondence wi t h At t or ney 

Dupl essi e r egar di ng t he l anguage t o be i ncl uded i n t he MSA.   

Dur i ng t hi s per i od of  s l i ght l y  mor e t han a year ,  At t or ney 

Er spamer  sent  copi es of  hi s cor r espondence wi t h At t or ney 

Dupl essi e t o D. N.  

¶16 I n Mar ch 2008 At t or ney Dupl essi e wr ot e a l et t er  t o 

At t or ney Er spamer  and sent  a copy of  i t  di r ect l y t o D. N.   I n 

June 2008 At t or ney Er spamer  sent  a r esponse aski ng At t or ney 

Dupl essi e t o r ef r ai n f r om havi ng di r ect  cont act  wi t h hi s c l i ent  

and i nqui r i ng about  t he st at us of  some changes t o t he dr af t  

l anguage of  t he MSA.   At t or ney Er spamer  sent  a copy of  t hi s 

l et t er  t o D. N.  

¶17 On June 24 and Jul y 10,  2008,  At t or ney Dupl essi e sent  

addi t i onal  l et t er s t o At t or ney Er spamer  r egar di ng t he l anguage 

of  t he MSA and t he need f or  updat ed medi cal  r el eases.   At t or ney 

Er spamer  di d not  r espond t o t he l et t er s.  
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¶18 On Jul y 14,  2008,  D. N.  wr ot e a l et t er  t o At t or ney 

Er spamer  aski ng about  t he st at us of  her  case.   At t or ney Er spamer  

di d not  r espond t o t hi s communi cat i on f r om hi s c l i ent .  

¶19 On August  18,  2008,  At t or ney Dupl essi e wr ot e a l et t er  

t o At t or ney Er spamer  r equest i ng t hat  he obt ai n D. N. ' s s i gnat ur e 

on new r el ease f or ms.   D. N.  obt ai ned a copy of  t hi s l et t er .   She 

f or war ded a copy of  t he l et t er  t o At t or ney Er spamer  wi t h a not e 

aski ng f or  hi s advi ce r egar di ng what  she shoul d do.   At t or ney 

Er spamer  agai n di d not  r espond.  

¶20 I n Sept ember  and Oct ober  2008 At t or ney Dupl essi e wr ot e 

addi t i onal  l et t er s t o At t or ney Er spamer .   Those l et t er s i nqui r ed 

whet her  At t or ney Er spamer  was st i l l  r epr esent i ng D. N.   They al so 

asked about  t he st at us of  t he MSA and of  t he updat ed r el ease 

f or ms.   At t or ney Er spamer  st i l l  di d not  r espond.  

¶21 Thr oughout  t he f al l  of  2008,  D. N.  made r epeat ed 

at t empt s t o cont act  At t or ney Er spamer  by ei t her  st oppi ng at  hi s 

l aw of f i ce or  maki ng t el ephone cal l s.   She never  r ecei ved any 

r esponse.   Fi nal l y,  on Januar y 30,  2009,  D. N.  was abl e t o r each 

At t or ney Er spamer  on hi s home t el ephone.   He t ol d her  dur i ng 

t hat  t el ephone cal l  t hat  he was sendi ng a l et t er  t o At t or ney 

Dupl essi e i n or der  t o f i ni sh t he MSA.  

¶22 At t or ney Er spamer ,  however ,  di d not  send any l et t er  t o 

At t or ney Dupl ess i e unt i l  Apr i l  22,  2009.   I n t hat  l et t er ,  

At t or ney Er spamer  r equest ed a copy of  t he MSA document s.   Thus,  

wi t h t he except i on of  t he Januar y 30,  2009,  t el ephone cal l  wi t h 

D. N. ,  At t or ney Er spamer  di d not  have any cont act  wi t h hi s c l i ent  

or  wi t h opposi ng counsel  f or  appr oxi mat el y t en mont hs.  
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¶23 On May 5,  2009,  At t or ney Er spamer  sent  a l et t er  t o 

D. N.   I n t he l et t er  he st at ed t hat  he had not  r ecei ved a 

r esponse f r om At t or ney Dupl essi e t o hi s Apr i l  22,  2009,  l et t er .   

At t or ney Er spamer  advi sed D. N.  t hat  i f  she wi shed t o pur sue t he 

compl et i on of  t he MSA,  she shoul d r et ai n a di f f er ent  at t or ney 

due t o t he f act  t hat  she had f i l ed a gr i evance agai nst  hi m.  

¶24 D. N.  bel i eved t hat  t he f ee r ecei ved by At t or ney 

Er spamer  r equi r ed hi m t o compl et e t he MSA on her  behal f .   

At t or ney Er spamer  t ol d t he speci al  i nvest i gat or  t hat  he 

consi der ed hi s wor k t o have been compl et ed when t he compr omi se 

agr eement  was execut ed and appr oved i n ear l y 2007.   He 

acknowl edged,  however ,  t hat  he had cont i nued f or  some t i me af t er  

t he compl et i on of  t he compr omi se agr eement  t o communi cat e wi t h 

bot h At t or ney Dupl essi e and D. N.  about  t he MSA because he f el t  

he had a dut y t o do so.   He al so acknowl edged t hat  i n ot her  

wor ker ' s compensat i on cases,  he had pur sued a new cl ai m or  a 

c l ai m of  bad f ai t h on a c l i ent ' s behal f  when a MSA was not  

compl et ed.   At t or ney Er spamer  di d not  di scuss any such opt i on 

wi t h D. N.  

¶25 I n hi s communi cat i ons wi t h t he speci al  i nvest i gat or ,  

At t or ney Er spamer  admi t t ed t hat  shor t l y af t er  June 2008 hi s 

of f i ce t el ephone had been di sconnect ed and t her eaf t er  he had 

si mpl y c l osed hi s l aw of f i ce.   He never  i nf or med D. N.  of  t hese 

f act s nor  di d he i nf or m her  how she coul d r each hi m af t er  t hose 

event s.  

¶26 On t he basi s of  t hese f i ndi ngs of  f act ,  t he r ef er ee 

concl uded t hat  t he LRS had pr oven t wo count s of  pr of essi onal  
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mi sconduct  r el at ed t o At t or ney Er spamer ' s r epr esent at i on of  D. N.   

Fi r st ,  by f ai l i ng t o pr ovi de t i mel y r epr esent at i on t o compl et e 

t he MSA,  At t or ney Er spamer  had f ai l ed t o act  wi t h r easonabl e 

di l i gence and pr ompt ness,  i n v i ol at i on of  SCR 20: 1. 3. 5  Second,  

At t or ney Er spamer  had vi ol at ed SCR 20: 1. 46 by f ai l i ng t o keep hi s 

c l i ent  r easonabl y i nf or med about  t he st at us of  her  l egal  mat t er .  

¶27 The f i nal  t hr ee count s of  t he second amended compl ai nt  

r el at ed t o At t or ney Er spamer ' s r epr esent at i on of  R. H.  and t he 

i nvest i gat i on of  R. H. ' s gr i evance.  

                                                 
5 SCR 20: 1. 3 st at es,  " A l awyer  shal l  act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  

6 SCR 20: 1. 4 pr ovi des as f ol l ows:  

( a)  A l awyer  shal l :  

( 1)  Pr ompt l y i nf or m t he cl i ent  of  any deci s i on or  
c i r cumst ance wi t h r espect  t o whi ch t he cl i ent ' s 
i nf or med consent ,  as def i ned i n SCR 20: 1. 0( f ) ,  i s  
r equi r ed by t hese r ul es;   

( 2)  r easonabl y consul t  wi t h t he c l i ent  about  t he 
means by whi ch t he cl i ent ' s  obj ect i ves ar e t o be 
accompl i shed;  

( 3)  keep t he cl i ent  r easonabl y i nf or med about  t he 
st at us of  t he mat t er ;   

( 4)  pr ompt l y compl y wi t h r easonabl e r equest s by 
t he c l i ent  f or  i nf or mat i on;  and 

( 5)  consul t  wi t h t he c l i ent  about  any r el evant  
l i mi t at i on on t he l awyer ' s conduct  when t he l awyer  
knows t hat  t he cl i ent  expect s assi st ance not  per mi t t ed 
by t he Rul es of  Pr of essi onal  Conduct  or  ot her  l aw.  

( b)  A l awyer  shal l  expl ai n a mat t er  t o t he ext ent  
r easonabl y necessar y t o per mi t  t he c l i ent  t o make 
i nf or med deci s i ons r egar di ng t he r epr esent at i on.  
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¶28 R. H.  ent er ed i nt o a wr i t t en r et ai ner  agr eement  wi t h 

At t or ney Er spamer  i n Oct ober  2007 t o pur sue an appeal  of  a 

deni al  of  soci al  secur i t y benef i t s.   R. H.  met  wi t h At t or ney 

Er spamer  on onl y t wo occasi ons.   He at t empt ed t o t el ephone 

At t or ney Er spamer ' s l aw of f i ce on mul t i pl e occasi ons,  but  never  

was abl e t o r each At t or ney Er spamer .   He subsequent l y l ear ned 

t hat  t he t el ephone number  f or  t he l aw of f i ce had been 

di sconnect ed.   R. H.  al so t r i ed r epeat edl y t o r each At t or ney 

Er spamer  at  hi s home t el ephone number ,  but  no one ever  answer ed 

t he t el ephone.    

¶29 R. H.  f i l ed a gr i evance agai nst  At t or ney Er spamer  i n 

Apr i l  2009.   At  t hat  poi nt  he had not  hear d f r om At t or ney 

Er spamer  f or  appr oxi mat el y one year .   Af t er  l ear ni ng t hat  R. H.  

had f i l ed a gr i evance and was seeki ng t he r et ur n of  hi s f i l e and 

r ecor ds,  At t or ney Er spamer  di d r et ur n t he f i l e t o R. H.  

¶30 Accor di ng t o R. H. ,  hi s r evi ew of  t he r ecor ds i ndi cat ed 

t hat  At t or ney Er spamer  had not  done any si gni f i cant  wor k on t he 

mat t er .   R. H.  was abl e t o r et ai n new counsel  t o pur sue t he 

appeal .  

¶31 I n Sept ember  2009 I nvest i gat or  Rosen wr ot e a l et t er  

aski ng At t or ney Er spamer  t o cont act  hi m at  hi s of f i ce so t hat  

t hey coul d di scuss t he R. H.  gr i evance.   I nst ead of  a t el ephone 

cal l ,  I nvest i gat or  Rosen r ecei ved a l et t er  f r om At t or ney 

Er spamer  t hat  st at ed At t or ney Er spamer  wi shed t o communi cat e by 

l et t er .   At t or ney Er spamer  f ur t her  st at ed t hat  he had never  

r ecei ved a r equest  f r om R. H.  f or  t he r et ur n of  hi s f i l e unt i l  

t he gr i evance had been submi t t ed.  
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¶32 Because of  i nf or mat i on he l ear ned dur i ng t he 

i nvest i gat i on,  I nvest i gat or  Rosen became concer ned wi t h At t or ney 

Er spamer ' s ment al  heal t h and det er mi ned t hat  i t  was necessar y 

f or  hi m t o communi cat e wi t h hi m or al l y t o assess t he si t uat i on.   

He r esponded t o At t or ney Er spamer ' s l et t er  wi t h hi s own l et t er  

i nf or mi ng At t or ney Er spamer  t hat  i t  was i mper at i ve t hat  At t or ney 

Er spamer  cont act  hi m so t hat  t hey coul d di scuss t he R. H.  mat t er .   

Af t er  r ecei v i ng no r esponse,  I nvest i gat or  Rosen sent  anot her  

l et t er  on Oct ober  30,  2009.   Thi s l et t er  expr essl y di r ect ed 

At t or ney Er spamer  t o cont act  I nvest i gat or  Rosen by t el ephone on 

a par t i cul ar  dat e and t i me.   The l et t er  advi sed At t or ney 

Er spamer  t hat  he coul d pl ace t he cal l  col l ect .  

¶33 At t or ney Er spamer  di d not  t el ephone I nvest i gat or  

Rosen.   On t he dat e of  t he schedul ed t el ephone conf er ence,  

I nvest i gat or  Rosen r ecei ved a l et t er  f r om At t or ney Er spamer  

i ndi cat i ng t hat  he woul d be happy t o answer  al l  of  I nvest i gat or  

Rosen' s quest i ons i n wr i t i ng.  

¶34 I nvest i gat or  Rosen t hen sent  anot her  l et t er  i n r epl y 

decl i ni ng t o conduct  t hei r  i nt er vi ew i n wr i t i ng.   He agai n 

di r ect ed At t or ney Er spamer  t o t el ephone hi m col l ect  on a 

speci f i ed dat e and t i me.   I nvest i gat or  Rosen advi sed At t or ney 

Er spamer  t hat  i f  he was unabl e or  unwi l l i ng t o speak on t he 

t el ephone about  t he R. H.  mat t er ,  At t or ney Er spamer  was r equi r ed 

t o submi t  one week pr i or  t o t he schedul ed t el ephone conf er ence 

any and al l  i nf or mat i on t hat  pr ovi ded a basi s f or  hi s i nabi l i t y  

t o di scuss t he mat t er  or al l y.  
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¶35 On t he dat e of  t he second schedul ed t el ephone 

conf er ence,  I nvest i gat or  Rosen r ecei ved anot her  l et t er  f r om 

At t or ney Er spamer .   The l et t er  st at ed t hat  At t or ney Er spamer  

woul d communi cat e wi t h I nvest i gat or  Rosen onl y by l et t er .   I t  

f ai l ed t o pr ovi de any i nf or mat i on t hat  woul d pr ovi de a basi s as 

t o why At t or ney Er spamer  was unabl e t o di scuss t he mat t er  

or al l y.  

¶36 The r ef er ee concl uded t hat  t hese f act s r egar di ng t he 

R. H.  mat t er  and t he ensui ng i nvest i gat i on demonst r at ed t hat  

At t or ney Er spamer  had engaged i n t hr ee count s of  pr of essi onal  

mi sconduct .   Fi r st ,  by f ai l i ng t o pr ovi de t i mel y r epr esent at i on 

t o R. H. ,  At t or ney Er spamer  had vi ol at ed SCR 20: 1. 3.   Second,  

At t or ney Er spamer ' s f ai l ur e t o communi cat e wi t h hi s c l i ent  f or  

near l y a year  r egar di ng hi s l egal  mat t er  const i t ut ed a v i ol at i on 

of  SCR 20: 1. 4.   Fi nal l y,  t he r ef er ee concl uded t hat  At t or ney 

Er spamer  had vi ol at ed SCR 21. 15( 4) 7 by r epeat edl y r ef usi ng t o 

speak wi t h I nvest i gat or  Rosen on t he t el ephone as di r ect ed.  

¶37 The r ef er ee began hi s di scussi on of  an appr opr i at e 

r esol ut i on by not i ng a number  of  mi t i gat i ng and aggr avat i ng 

f act or s.   On t he mi t i gat i on s i de of  t he l edger ,  t he r ef er ee 

                                                 
7 SCR 21. 15( 4)  st at es:  

Ever y at t or ney shal l  cooper at e wi t h t he of f i ce of  
l awyer  r egul at i on i n t he i nvest i gat i on,  pr osecut i on 
and di sposi t i on of  gr i evances,  compl ai nt s f i l ed wi t h 
or  by t he di r ect or ,  and pet i t i ons f or  r ei nst at ement .   
An at t or ney' s wi l f ul  f ai l ur e t o cooper at e wi t h t he 
of f i ce of  l awyer  r egul at i on const i t ut es v i ol at i on of  
t he r ul es of  pr of essi onal  conduct  f or  at t or neys.  
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poi nt ed t o t he f act  t hat  At t or ney Er spamer  had been i n pr i vat e 

pr act i ce f or  appr oxi mat el y 26 year s wi t h no pr i or  di sci pl i nar y  

hi st or y and a r eput at i on of  bei ng wel l  r espect ed,  as shown by 

hi s appoi nt ment  t o t he di st r i ct  commi t t ee.   He al so not ed t hat  

t he f act s of  t he t wo r epr esent at i ons di d not  i nvol ve mor al  

t ur pi t ude,  di shonest y,  or  a v i ol at i on of  t he at t or ney' s oat h.  

¶38 The r ef er ee st at ed t hat  aggr avat i ng f act or s i ncl uded 

At t or ney Er spamer ' s abr upt  c l osi ng of  hi s l aw pr act i ce wi t hout  

gi v i ng not i ce t o hi s c l i ent s or  pr ovi di ng t hem wi t h a means t o 

cont act  hi m t el ephoni cal l y.   He f ur t her  st at ed At t or ney Er spamer  

appear ed t o have essent i al l y  abandoned wor k i n pr ogr ess f or  

cur r ent  c l i ent s.   Mor eover ,  he f ai l ed t o cooper at e wi t h t he 

speci al  i nvest i gat or s as r equest ed.  

¶39 For  al l  of  t he r easons ci t ed by I nvest i gat or  Rosen i n 

hi s t est i mony at  t he def aul t  hear i ng,  t he r ef er ee agr eed wi t h 

hi m t hat  i t  appear ed t hat  t her e wer e ment al  heal t h i ssues 

i nvol ved i n t hi s s i t uat i on.  

¶40 The r ef er ee ul t i mat el y r ecommended t hat  At t or ney 

Er spamer ' s l i cense t o pr act i ce l aw i n Wi sconsi n be suspended f or  

a per i od of  60 days and t hat  he be r equi r ed t o pay t he cost s of  

t hi s pr oceedi ng.   He al so r ecommended t hat  a number  of  

condi t i ons be i mposed on t he r ei nst at ement  of  At t or ney 

Er spamer ' s l i cense and hi s pr act i ce of  l aw af t er  r ei nst at ement .   

The r ef er ee r ecommended t hat  i n or der  f or  At t or ney Er spamer  t o 

have hi s l i cense r ei nst at ed,  he shoul d be obl i gat ed t o ( 1)  

pr ovi de t he OLR wi t h t he name,  addr ess,  and t el ephone number  of  

a psychi at r i st  who had al r eady agr eed t o meet  wi t h hi m and 
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eval uat e hi m;  ( 2)  execut e a r el ease wai vi ng hi s  pat i ent / doct or  

pr i v i l ege;  ( 3)  pr ovi de t he OLR wi t h t he psychi at r i st ' s  i ni t i al  

eval uat i on r epor t ,  whi ch woul d i ncl ude a di agnosi s,  a pr ognosi s,  

and a t r eat ment  pr ot ocol ;  ( 4)  commence t he t r eat ment  pl an wi t h 

t he psychi at r i st ;  and ( 5)  achi eve st abi l i zat i on,  as i ndi cat ed by 

t he psychi at r i st  st at i ng t hat  At t or ney Er spamer  does not  pose a 

danger  t o hi msel f  or  t o t he publ i c and t hat  he can f unct i on as 

an at t or ney,  or  be di schar ged f r om t r eat ment  af t er  havi ng 

successf ul l y compl et ed i t .   I n addi t i on,  t he r ef er ee r ecommended 

t hat ,  even i f  r ei nst at ement  occur s,  At t or ney Er spamer  shoul d be 

r equi r ed t o cont i nue i n t r eat ment  unt i l  di schar ged by t he 

psychi at r i st  and t o pr ovi de t he OLR wi t h each and ever y 

t r eat ment  not e and t he t r eat ment  di schar ge summar y as t hey ar e 

pr epar ed.  

¶41 I n l i ght  of  t he concer ns r ai sed by I nvest i gat or  

Rosen' s t est i mony and t he r ef er ee' s r epor t ,  as wel l  as t he l ack 

of  any expl anat i on i n t he r ecor d as t o why At t or ney Er spamer  had 

abr upt l y c l osed hi s of f i ce,  had appar ent l y wi t hdr awn f r om 

cont act  wi t h hi s f ami l y and ot her s,  and had r ef used t o have any 

or al  communi cat i on wi t h I nvest i gat or  Rosen,  on Januar y 12,  2011,  

we i ssued an or der  di r ect i ng At t or ney Er spamer  t o show cause why 

hi s l i cense shoul d not  be t empor ar i l y  suspended f or  wi l l f ul  

f ai l ur e t o cooper at e wi t h a di sci pl i nar y i nvest i gat i on.   The 

or der  al so di r ect ed I nvest i gat or  Rosen t o make addi t i onal  

at t empt s t o cont act  At t or ney Er spamer  and ot her s f or  t he pur pose 

of  det er mi ni ng t he r easons f or  hi s conduct .   I nvest i gat or  Rosen 
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was r equi r ed t o f i l e a wr i t t en r epor t  r egar di ng t he r esul t s of  

hi s ef f or t s.  

¶42 At t or ney Er spamer  di d f i l e a r esponse t o t he 

Januar y 12,  2011,  or der .   Hi s r esponse asser t ed t hat  s i nce t he 

dat e of  t he or der  he had spoken t wi ce wi t h I nvest i gat or  Rosen 

over  t he t el ephone.   He cont ended t hat  he had answer ed ever y 

quest i on posed by t he speci al  i nvest i gat or  and had pr ovi ded al l  

of  t he r equest ed document at i on.   He di sput ed t hat  he had ever  

f ai l ed t o cooper at e wi t h t he i nvest i gat i on,  st at i ng t hat  he had 

i ndi cat ed t o I nvest i gat or  Rosen hi s wi l l i ngness t o answer  any 

quest i on i n wr i t i ng.   He st at ed he had r equest ed wr i t t en 

communi cat i ons i n or der  t o avoi d conf usi on and t o cr eat e a 

r ecor d of  t he cont ent s of  t he communi cat i ons.  

¶43 I nvest i gat or  Rosen submi t t ed hi s suppl ement al  r epor t  

on Mar ch 9,  2011.   He r epor t ed t hat  he had spoken wi t h At t or ney 

Er spamer  by t el ephone on t wo occasi ons at  t he end of  Januar y 

2011.   At t or ney Er spamer  asser t ed i n t hose conver sat i ons t hat  

because of  f i nanci al  har dshi p hi s of f i ce t el ephone ser vi ce had 

been di sconnect ed i n l at e 2008 and t hat  he had moved out  of  hi s 

l aw of f i ce i n 2009 because t he bui l di ng,  whi ch he owned,  was i n 

f or ecl osur e.   Wi t h r espect  t o t he r eason why At t or ney Er spamer  

had r ef used t o communi cat e or al l y wi t h I nvest i gat or  Rosen dur i ng 

t he i ni t i al  i nvest i gat i on of  t he R. H.  gr i evance,  At t or ney 

Er spamer  st at ed t hat  he di d not  bel i eve he was obl i gat ed t o do 

so.   He sai d t hat  pr i or  i nvest i gat i ons had been done by l et t er  

and he coul d not  under st and why t hi s one woul d be di f f er ent .    
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¶44 I nvest i gat or  Rosen' s suppl ement al  r epor t  al so 

addr essed At t or ney Er spamer ' s st at ement s r egar di ng t he R. H.  

r epr esent at i on.   At t or ney Er spamer  t ol d I nvest i gat or  Rosen t hat  

t he Soci al  Secur i t y Admi ni st r at i on ( SSA)  had al ways sent  hi m a 

l i s t  of  pendi ng cases t hat  he was handl i ng and t hat  t he R. H.  

appeal  had i nadver t ent l y been omi t t ed f r om t hat  l i s t .   

I nvest i gat or  Rosen r epor t ed t hat  t he document s cor r obor at ed t hi s 

asser t i on.   Because t he R. H.  appeal  was not  on t he l i s t  pr ovi ded 

by t he SSA,  At t or ney Er spamer  sai d t hat  he had i nadver t ent l y 

negl ect ed t o t end t o t he c l osi ng of  t hat  mat t er  bef or e he cl osed 

hi s l aw of f i ce.   At t or ney Er spamer  asser t ed t hat  he f i r st  

l ear ned t hat  R. H.  want ed hi s f i l e r et ur ned on May 5,  2009,  and 

t hat  he i mmedi at el y sent  t he f i l e t o R. H.  t hat  same day.   

At t or ney Er spamer  al so sai d t hat  he had si gned a l et t er  wai v i ng 

any f ee t o whi ch he mi ght  be ent i t l ed i n t he mat t er .  

¶45 Wi t h r espect  t o At t or ney Er spamer ' s abi l i t y  t o 

f unct i on as an at t or ney,  I nvest i gat or  Rosen r epor t ed t hat  i n t he 

t wo t el ephone conver sat i ons At t or ney Er spamer  had been coher ent  

i n hi s answer s t o I nvest i gat or  Rosen' s quest i ons and had 

demonst r at ed a r emar kabl e r ecol l ect i on of  t he dat es of  l et t er s  

and act i v i t i es i n t he R. H.  r epr esent at i on.   I nvest i gat or  Rosen 

sai d t hat  he now had no quest i on i n hi s mi nd t hat ,  i f  At t or ney 

Er spamer  coul d addr ess t he admi ni st r at i ve suspensi ons r el at i ng 

t o CLE and bar  dues,  he woul d be compet ent  t o pr act i ce l aw.   

I nvest i gat or  Rosen concl uded t hat  a number  of  per sonal  and 

f i nanci al  di f f i cul t i es had caused gr eat  di st r ess t o At t or ney 

Er spamer  ar ound t he t i me of  t he i ni t i al  i nvest i gat i on,  whi ch was 
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pr obabl y a f act or  i n At t or ney Er spamer ' s unusual  r esponses t o 

I nvest i gat or  Rosen' s r equest s t o communi cat e or al l y and not  i n 

wr i t i ng.  

¶46 Not  onl y di d I nvest i gat or  Rosen i n hi s suppl ement al  

r epor t  comment  on what  he under st ood t o be t he r easons f or  

At t or ney Er spamer ' s conduct ,  as r equest ed i n t hi s cour t ' s  or der ,  

but  he al so t ook t he addi t i onal  st ep of  of f er i ng a r e- eval uat i on 

of  t he t hr ee count s r el at i ng t o t he R. H.  r epr esent at i on.   He 

sai d t hat  based on hi s di scussi ons wi t h At t or ney Er spamer  and 

hi s under st andi ng of  At t or ney Er spamer ' s s i t uat i on at  t he t i me 

of  t he R. H.  r epr esent at i on,  i t  was now hi s opi ni on t hat  At t or ney 

Er spamer  had not  v i ol at ed ei t her  SCR 20: 1. 3 or  SCR 20: 1. 4.   He 

poi nt ed t o t he f act  t hat  At t or ney Er spamer  had been i n t he 

pr ocess of  c l osi ng hi s of f i ce and t hat  t he R. H.  appeal  had been 

i nadver t ent l y omi t t ed f r om t he l i s t  of  pendi ng cases pr ovi ded by 

t he SSA.   Mor eover ,  he st at ed t hat ,  consi der i ng al l  t he 

c i r cumst ances sur r oundi ng At t or ney Er spamer  at  t he t i me of  hi s  

i ni t i al  i nvest i gat i on,  he now concl uded At t or ney Er spamer ' s 

r ef usal  t o communi cat e or al l y wi t h hi m was under st andabl e and 

not  a v i ol at i on of  t he r ul es.   I nvest i gat or  Rosen concl uded hi s 

eval uat i on by movi ng t o di smi ss t he t hr ee count s r el at ed t o t he 

R. H.  r epr esent at i on and subsequent  i nvest i gat i on.  

¶47 Gi ven t he f act  t hat  I nvest i gat or  Rosen' s suppl ement al  

r epor t  was i n st ar k cont r ast  t o hi s pr i or  t est i mony and t he 

r ef er ee' s f i ndi ngs of  f act ,  pl us hi s unusual  r equest  t o di smi ss 

a number  of  count s af t er  t he f i l i ng of  a r ef er ee' s r epor t  and 

r ecommendat i on,  we di r ect ed t he ot her  speci al  i nvest i gat or ,  
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Debor ah Smi t h,  t o r espond t o I nvest i gat or  Rosen' s suppl ement al  

r epor t .    

¶48 I nvest i gat or  Smi t h' s r esponse di f f er ed f r om 

I nvest i gat or  Rosen' s suppl ement al  r epor t  i n mul t i pl e ways.   

I nvest i gat or  Smi t h di sput ed t hat  At t or ney Er spamer ' s f i nanci al  

di f f i cul t i es and t he cl osi ng of  hi s l aw of f i ce had caused hi s 

f ai l ur e t o compl et e t he D. N.  r epr esent at i on or  hi s f ai l ur e t o 

mai nt ai n communi cat i on wi t h t he c l i ent .   I nvest i gat or  Smi t h 

not ed t hat  when she had spoken wi t h At t or ney Er spamer  dur i ng her  

i nvest i gat i on of  t he D. N.  r epr esent at i on,  At t or ney Er spamer  had 

never  made any such cl ai m t o her .  

¶49 I nvest i gat or  Smi t h expr essed her  opi ni on t hat  t he 

count s r el at i ng t o t he D. N.  r epr esent at i on r emai ned val i d and 

cont i nued t o war r ant  di sci pl i ne.   She f ur t her  st at ed t hat  she 

agr eed wi t h t he r ef er ee' s comment s about  t he pr esence of  ment al  

heal t h i ssues and t hought  t hat  At t or ney Er spamer ' s conduct  of  

abr upt l y c l osi ng hi s l aw of f i ce,  cut t i ng hi msel f  of f  f r om hi s 

f ami l y and f r i ends,  and wi t hdr awi ng i nt o hi s house spoke f or  

i t sel f  and demonst r at ed t he need f or  a ment al  heal t h eval uat i on.   

Her  r esponse al so di scussed some i nf or mat i on she had gai ned f r om 

her  conver sat i ons wi t h At t or ney Er spamer ' s f ami l y i ndi cat i ng 

t hat  At t or ney Er spamer  had been exper i enci ng ment al  heal t h 

pr obl ems f or  some t i me.   She acknowl edged t hat  t hi s i nf or mat i on 

had not  pr evi ous l y been made a par t  of  t he r ecor d bef or e t he 

r ef er ee.   She concl uded t hat ,  whet her  or  not  due t o t he st r ess 

of  hi s l egal  pr act i ce or  per sonal  l i f e,  At t or ney Er spamer  had 

dr opped t he bal l  on t he D. N.  r epr esent at i on because of  
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di f f i cul t i es i n f unct i oni ng as a pr act i c i ng l awyer  caused by hi s 

ment al  heal t h pr obl ems. 8 

¶50 At t or ney Er spamer  was expr essl y aut hor i zed by t hi s 

cour t ' s  or der s t o submi t  r epl i es t o t he suppl ement al  r epor t s 

f i l ed by I nvest i gat or  Rosen and I nvest i gat or  Smi t h.   He di d not  

obj ect  t o t hose r epor t s nor  di d he f i l e any r epl i es t o t hem.   

Gi ven t he l ack of  any obj ect i on,  we concl ude we may r el y on t he 

cont ent s of  t hose r epor t s i n eval uat i ng t he di sci pl i ne and 

condi t i ons t o be i mposed.  

¶51 We now t ur n t o our  r evi ew of  t he r ef er ee' s r epor t  and 

r ecommendat i on and our  consi der at i on of  t he r esponse of  At t or ney 

Er spamer  t o t he or der  t o show cause and t he suppl ement al  r epor t s 

of  t he speci al  i nvest i gat or s.   When r evi ewi ng a r ef er ee' s 

r epor t ,  we af f i r m a r ef er ee' s f i ndi ngs of  f act  unl ess t hey ar e 

f ound t o be cl ear l y er r oneous,  but  we r evi ew t he r ef er ee' s 

concl usi ons of  l aw on a de novo basi s.   I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 Wi s.  2d 71,  

740 N. W. 2d 125.   We det er mi ne t he appr opr i at e l evel  of  

di sci pl i ne gi ven t he par t i cul ar  f act s of  each case,  i ndependent  

of  t he r ef er ee' s r ecommendat i on,  but  benef i t i ng f r om i t .   I n r e 

                                                 
8 The suppl ement al  r epor t s by I nvest i gat or  Rosen and 

I nvest i gat or  Smi t h have been f i l ed and mai nt ai ned under  seal  
because t hey di scuss speci f i c  i nf or mat i on r egar di ng At t or ney 
Er spamer ' s ment al  heal t h.   We have i ncl uded some gener al  
i nf or mat i on f r om t hose suppl ement al  r epor t s i n t hi s opi ni on t o 
t he ext ent  necessar y t o expl ai n t he cont ext  of  our  r evi ew and 
t he r easons f or  our  di sposi t i on of  t hi s di sci pl i nar y pr oceedi ng.  
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Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 

Wi s.  2d 45,  660 N. W. 2d 686.  

¶52 The r ef er ee' s f i ndi ngs of  f act  wer e made on t he basi s 

of  t he al l egat i ons i n t he compl ai nt  due t o At t or ney Er spamer ' s 

def aul t .   Ther e has been no appeal  f r om t hose f i ndi ngs.   I n 

addi t i on,  whi l e I nvest i gat or  Rosen' s suppl ement al  r epor t  

pr ovi des some addi t i onal  expl anat i on f or  some of  t hose f act s,  i t  

does not  under mi ne t hose f act ual  f i ndi ngs.   We t her ef or e adopt  

t he r ef er ee' s f i ndi ngs of  f act  as made.  

¶53 We f ur t her  det er mi ne t hat  t hose f i ndi ngs of  f act  

suppor t  t he l egal  concl usi on t hat  At t or ney Er spamer  engaged i n 

each of  t he f i ve count s of  pr of essi onal  mi sconduct  al l eged i n 

t he compl ai nt .   The f act s c l ear l y demonst r at e t hat  At t or ney 

Er spamer  st opped wor ki ng on bot h t he D. N.  and R. H.  mat t er s and 

f ai l ed t o move t hem f or war d wi t h di l i gence t owar d compl et i on.   

He al so f ai l ed t o have any communi cat i on wi t h t hose cl i ent s f or  

l ong per i ods of  t i me,  l eavi ng t hem i n t he dar k as t o t he st at us 

of  t hei r  l egal  mat t er s despi t e t hei r  r epeat ed at t empt s t o obt ai n 

i nf or mat i on.   Fi nal l y,  t he f act ual  f i ndi ngs est abl i sh t hat  

At t or ney Er spamer  del i ber at el y r ef used t o communi cat e or al l y 

wi t h t he speci al  i nvest i gat or  af t er  t he i nvest i gat or  had 

i nf or med hi m t hat  an or al  conver sat i on was i mper at i ve t o al l ow 

t he i nvest i gat or  t o obt ai n a f ul l  under st andi ng of  t he 

s i t uat i on.   Thi s i s a wi l l f ul  f ai l ur e t o cooper at e wi t h a 

gr i evance i nvest i gat i on,  i n v i ol at i on of  SCR 21. 15( 4) .   I f  

At t or ney Er spamer  had spoken wi t h I nvest i gat or  Rosen i ni t i al l y  

when asked t o do so,  we may have been abl e t o avoi d t he need f or  



No.  2010AP112- D   

 

23 
 

or der i ng suppl ement al  r epor t s and t he cor r espondi ng del ay i n 

concl udi ng t hi s pr oceedi ng.  

¶54 We next  consi der  I nvest i gat or  Rosen' s suppl ement al  

r epor t  and mot i on t o di smi ss t he t hr ee count s r el at i ng t o t he 

R. H.  r epr esent at i on and ensui ng i nvest i gat i on.   Set t i ng t o t he 

s i de t he quest i on of  whet her  a speci al  i nvest i gat or  may f i l e a 

mot i on on hi s or  her  own behal f  when r epr esent ed by counsel  and 

t he quest i on of  whet her  a speci al  i nvest i gat or  may move f or  

di smi ssal  of  some count s af t er  t he r ef er ee has i ssued hi s/ her  

r epor t  and r ecommendat i on,  we concl ude t hat  t he i nf or mat i on set  

f or t h i n I nvest i gat or  Rosen' s suppl ement al  r epor t  subst ant i vel y 

does not  mer i t  t he di smi ssal  of  any count s.   The i nf or mat i on i n 

t he r epor t  does not  change t he f act s as f ound by t he r ef er ee.   

The r epor t  does not  chal l enge t he f act  t hat  At t or ney Er spamer  

st opped doi ng wor k on t he R. H.  appeal  and never  not i f i ed hi s 

c l i ent  of  t hat  f act .   Mor eover ,  t he f act  t hat  t he R. H.  appeal  

di d not  show up on a SSA l i st  of  pendi ng cases does not  mean 

t hat  At t or ney Er spamer  di d not  di spl ay a l ack of  di l i gence.   

Whet her  or  not  t he R. H.  appeal  was i nadver t ent l y omi t t ed f r om 

t he SSA' s l i s t ,  At t or ney Er spamer  shoul d have known 

i ndependent l y t hat  he was handl i ng R. H. ' s appeal  and needed t o 

ei t her  compl et e t he appeal  or  make ar r angement s t o wi t hdr aw f r om 

t he r epr esent at i on so t hat  R. H.  coul d f i nd successor  counsel .   

Mor eover ,  t he f act  t hat  At t or ney Er spamer  may have been 

exper i enci ng some per sonal  and f i nanci al  di f f i cul t i es does not  

excuse t he f act  t hat  he f ai l ed t o have any communi cat i on wi t h 

hi s c l i ent  f or  appr oxi mat el y one year  about  a pendi ng mat t er .   
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Such di f f i cul t i es al so do not  excuse At t or ney Er spamer ' s wi l l f ul  

di sobedi ence of  a pr oper  r equest  f r om a per son i nvest i gat i ng a 

gr i evance agai nst  hi m.   Consequent l y,  we deny I nvest i gat or  

Rosen' s mot i on t o di smi ss Count s 3 t hr ough 5 of  t he second 

amended compl ai nt . 9 

¶55 We now t ur n t o t he i ssues of  t he pr oper  l evel  of  

di sci pl i ne and t he possi bl e i mposi t i on of  condi t i ons on t he 

r ei nst at ement  of  At t or ney Er spamer ' s l i cense.   We r ecogni ze t hat  

t he r esol ut i on of  t hese i ssues i s i mpact ed by t he exi st ence of  

f act s t hat  suggest  t he pr esence of  ment al  heal t h pr obl ems.   We 

ar e sensi t i ve t o di scussi ng an at t or ney' s per sonal  heal t h 

i nf or mat i on unnecessar i l y ,  but  we ar e al so cogni t i ve of  t he f act  

t hat  one of  t he r esponsi bi l i t i es we have i n t he ar ea of  l awyer  

r egul at i on and one of  t he obj ect i ves of  i mposi ng di sci pl i ne i s 

t o pr ot ect  t he publ i c.   See Pr eambl e t o SCR ch.  21 ( " The l awyer  

r egul at i on syst em i s est abl i shed t o car r y out  t he supr eme 

cour t ' s  const i t ut i onal  r esponsi bi l i t y  t o super vi se t he pr act i ce 

of  l aw and pr ot ect  t he publ i c f r om mi sconduct  by per sons 

pr act i c i ng l aw i n Wi sconsi n. " ) ;  see al so I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Woods,  2008 WI  79,  ¶22,  311 Wi s.  2d 213,  751 

                                                 
9 Gi ven t hat  At t or ney Er spamer  di d communi cat e or al l y wi t h 

I nvest i gat or  Rosen f ol l owi ng our  Januar y 12,  2011,  or der ,  we do 
not  i mpose an ongoi ng t empor ar y suspensi on f or  wi l l f ul  f ai l ur e 
t o cooper at e under  SCR 22. 03( 4) .   We pr oceed t o a f i nal  deci s i on 
on r evi ew of  t he r ef er ee' s f i ndi ngs of  f act  and concl usi ons of  
l aw,  i ncl udi ng t he r ef er ee' s concl usi on t hat  At t or ney Er spamer  
v i ol at ed SCR 21. 15( 4)  by f ai l i ng t o communi cat e or al l y wi t h 
I nvest i gat or  Rosen when he was conduct i ng hi s i ni t i al  
i nvest i gat i on of  t he R. H.  gr i evance.  
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N. W. 2d 840 ( one consi der at i on i n i mposi ng di sci pl i ne i s t he need 

t o pr ot ect  t he publ i c,  t he cour t s,  and t he l egal  syst em f r om a 

r epet i t i on of  t he mi sconduct ) .   We ar e somewhat  l i mi t ed i n t hi s 

case by t he f act  t hat  whi l e t her e ar e quest i ons about  At t or ney 

Er spamer ' s ment al  heal t h i n t he r ecor d,  t her e i s onl y a l i mi t ed 

amount  of  i nf or mat i on on t hat  subj ect  and no har d medi cal  

evi dence.  

¶56 Havi ng consi der ed t he ser i ousness of  t he mi sconduct ,  

t he need t o pr ot ect  t he publ i c and t he l egal  syst em f r om a 

r eoccur r ence,  t he need t o i mpr ess upon At t or ney Er spamer  t he 

ser i ousness of  t he mi sconduct ,  and t he need t o det er  ot her  

at t or neys f r om commi t t i ng s i mi l ar  mi sconduct ,  we concl ude,  as 

di d t he r ef er ee,  t hat  a 60- day suspensi on of  At t or ney Er spamer ' s 

l i cense t o pr act i ce l aw i s an appr opr i at e l evel  of  di sci pl i ne.    

¶57 We al so det er mi ne t hat  some condi t i ons must  be i mposed 

on t he r ei nst at ement  of  At t or ney Er spamer ' s l i cense i n or der  t o 

ensur e t hat  At t or ney Er spamer  i s pr epar ed t o handl e t he r i gor s 

of  a l aw pr act i ce once agai n and t hat  ot her  c l i ent s wi l l  not  

exper i ence what  D. N.  and R. H.  di d.   Al t hough t her e i s no 

def i ni t i ve pr oof  t hat  At t or ney Er spamer ' s mi sconduct  was a 

r esul t  of  ment al  heal t h or  ot her  pr obl ems,  t her e ar e enough 

war ni ng si gns i n t hi s mat t er  t hat  we det er mi ne he must  be 

r equi r ed t o under go ment al  heal t h and al cohol  or  ot her  dr ug 

abuse ( AODA)  eval uat i ons and t o pr ovi de copi es of  t hose 

eval uat i ons t o t he OLR bef or e hi s l i cense can be r ei nst at ed.   We 

f ur t her  concl ude t hat  as a condi t i on of  r ei nst at ement  At t or ney 

Er spamer  must  be r equi r ed t o execut e medi cal  r ecor d r el eases 
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aut hor i z i ng t he OLR t o r evi ew hi s medi cal  r ecor ds f or  a per i od 

of  t wo year s. 10  Once At t or ney Er spamer  has compl i ed wi t h t hese 

condi t i ons and t he ot her  condi t i ons gener al l y r equi r ed f or  

r ei nst at ement  af t er  a suspensi on of  l ess t han si x mont hs,  hi s 

l i cense can be r ei nst at ed.  

¶58 We do not  r equi r e at  t hi s j unct ur e as a condi t i on of  

r ei nst at ement  or  cont i nued pr act i ce of  l aw t hat  At t or ney 

Er spamer  pr ove he i s f ol l owi ng a psychi at r i st ' s  t r eat ment  pl an.   

Al t hough t hat  mi ght  be a possi bl e cour se of  act i on,  we not e at  

t hi s poi nt  i t  has not  been pr oven t hat  At t or ney Er spamer  was or  

i s suf f er i ng f r om ment al  heal t h i ssues.   Our  r ul es cont ai n a 

pr ocedur e f or  assessi ng whet her  an at t or ney i s i ncapabl e of  

pr act i c i ng l aw due t o some f or m of  medi cal  i ncapaci t y.   That  

pr ocess has not  begun her e,  much l ess concl uded.   We bel i eve 

t hat  pr ocess shoul d be used f or  At t or ney Er spamer ' s s i t uat i on,  

j ust  as i t  woul d be f or  any ot her  at t or ney.  

¶59 Requi r i ng At t or ney Er spamer  t o under go eval uat i ons and 

al l owi ng t he OLR t o r evi ew hi s medi cal  r ecor ds wi l l  enabl e t he 

OLR t o det er mi ne whet her  t her e i s a r eason t o conduct  a f ul l  

medi cal  i ncapaci t y i nvest i gat i on and t o i ni t i at e a f or mal  

                                                 
10 Al t hough t hi s di sci pl i nar y pr oceedi ng was br ought  on 

behal f  of  t he LRS by speci al  i nvest i gat or s,  we ar e di r ect i ng t he 
OLR t o r ecei ve t he speci f i ed document s and t o det er mi ne whet her  
t o pr oceed wi t h a possi bl e medi cal  i ncapaci t y i nvest i gat i on and 
pr oceedi ng because t he r ul es r el at i ng t o medi cal  i ncapaci t y,  
unl i ke t he r ul es f or  di sci pl i nar y pr oceedi ngs,  do not  cont ai n 
any r ef er ence t o t he appoi nt ment  of  a speci al  i nvest i gat or .   
Compar e SCRs 22. 34- 22. 36 ( medi cal  i ncapaci t y pr ocedur es)  wi t h 
SCR 22. 25 ( pr ocedur es f or  al l egat i ons of  mi sconduct  agai nst  a 
par t i c i pant  i n t he l awyer  r egul at i on syst em) .   
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pr oceedi ng t o suspend At t or ney Er spamer ' s l i cense due t o medi cal  

i ncapaci t y.   Mor eover ,  t he OLR need not  wai t  unt i l  t he 

compl et i on of  a medi cal  i ncapaci t y pr oceedi ng t o seek a medi cal  

i ncapaci t y suspensi on.   I f  t he OLR det er mi nes f r om i t s anal ysi s  

of  t he eval uat i ons and At t or ney Er spamer ' s medi cal  r ecor ds t hat  

hi s pr act i ce of  l aw woul d pose a r i sk t o t he i nt er est s of  t he 

publ i c and t he admi ni st r at i on of  j ust i ce,  i t  may move t he cour t  

f or  an i mmedi at e t empor ar y suspensi on such as i s aut hor i zed 

under  SCR 22. 21.  

¶60 We do not  i mpose t hese condi t i ons l i ght l y.   We 

r ecogni ze t hat  At t or ney Er spamer  has been a r espect ed and 

pr oduct i ve at t or ney i n t hi s st at e f or  many year s.   Gi ven t he 

f act s pr esent ed i n t hi s r ecor d,  we concl ude t hat  t he condi t i ons 

and pr ocedur es descr i bed above conf or m most  c l osel y t o our  r ul es 

and pr ovi de adequat e pr ot ect i on f or  t he publ i c whi l e bei ng f ai r  

t o At t or ney Er spamer .   

¶61 Fi nal l y,  we det er mi ne t hat  At t or ney Er spamer  shoul d be 

r equi r ed t o pay t he f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.   

I f  he i s cur r ent l y exper i enci ng f i nanci al  di f f i cul t i es t hat  

l i mi t  hi s abi l i t y  t o pay t hose cost s,  he can make ar r angement s 

wi t h t he OLR f or  a payment  pl an.  

¶62 I T I S ORDERED t hat  t he l i cense of  Mi chael  O.  Er spamer  

t o pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  60 

days,  ef f ect i ve as of  t he dat e of  t hi s or der .  

¶63 I T I S FURTHER ORDERED t hat ,  as a condi t i on of  t he 

r ei nst at ement  of  hi s l i cense t o pr act i ce l aw i n Wi sconsi n,  

Mi chael  O.  Er spamer  shal l  t ake t he f ol l owi ng act i ons:   ( 1)  
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under go a ment al  heal t h eval uat i on and an al cohol  and ot her  dr ug 

abuse ( AODA)  eval uat i on,  ( 2)  pr ovi de copi es of  t hese eval uat i ons 

t o t he Of f i ce of  Lawyer  Regul at i on,  and ( 3)  execut e medi cal  

r ecor d r el eases aut hor i z i ng t he Of f i ce of  Lawyer  Regul at i on f or  

a per i od of  t wo year s t o r evi ew hi s medi cal  and ment al  heal t h 

r ecor ds and t o speak wi t h medi cal  or  ment al  heal t h pr ovi der s.  

¶64 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Mi chael  O.  Er spamer  shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o 

t hi s cour t  of  hi s i nabi l i t y  t o pay t hose cost s wi t hi n t hat  t i me,  

t he l i cense of  Mi chael  O.  Er spamer  t o pr act i ce l aw i n Wi sconsi n 

shal l  r emai n suspended unt i l  f ur t her  or der  of  t hi s cour t .  

¶65 I T I S FURTHER ORDERED t hat  t o t he ext ent  he has not  

al r eady done so,  Mi chael  O.  Er spamer  shal l  compl y wi t h t he 

pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a per son whose 

l i cense t o pr act i ce l aw i n Wi sconsi n has been suspended.  
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¶66 PATI ENCE DRAKE ROGGENSACK,  J.    ( concur r i ng i n par t ;  

di ssent i ng i n par t ) .   I  concur  wi t h t he maj or i t y ’ s concl usi ons 

t hat  At t or ney Er spamer  v i ol at ed t he Rul es of  Pr of essi onal  

Conduct ,  t hat  hi s l i cense shoul d be suspended f or  60 days,  and 

t hat  he shoul d be r equi r ed t o pay f ul l  cost s.   I  di ssent ,  

however ,  f r om t he condi t i ons i mposed upon r ei nst at ement ,  as 

t her e i s no f act ual  r ecor d i n t hi s pr oceedi ng t hat  war r ant s such 

a heavy i nt r usi on i nt o At t or ney Er spamer ' s conf i dent i al  heal t h 

car e i nf or mat i on and choi ces as i s r equi r ed by t he wai ver  of  

conf i dent i al i t y  and t he ment al  heal t h eval uat i on.  
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