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No. 2009AP2422CR
(L.C. No. 2006CF147)

STATE OF W SCONSI N ) I N SUPREME COURT

State of Wsconsin,
Pl ai ntiff- Respondent-Petitioner, FI LED

Ve NOV 1, 2011

David W Donke,

A. John Voel ker
Acting derk of Suprene

Def endant - Appel | ant . Court

REVI EW of a decision of the Court of Appeals. Reversed.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed decision of the court of appeals® reversing the
circuit court's judgnment of conviction and remanding for a new
trial based on ineffective assistance of counsel. A jury
convicted David W Donke (Donke) of repeatedly sexually
assaulting Alicia S., his stepdaughter, when she was ten years
old, in violation of Ws. Stat. 8§ 948.02(1) and 8§ 948.025(1)(a)

(2003-04) . Donke noved for postconviction relief and a new

! State v. Domke, No. 2009AP2422-CR, unpublished slip op.
(Ws. C. App. Sept. 21, 2010).
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trial based on the ineffective assistance of his trial counsel
Terrence Wods (Wods). In order to prevail on the ineffective
assistance claim Donke needed to establish both that Wods'
performance was deficient and that the deficient perfornmance
prejudi ced Donke—+n ot her wor ds, t hat counsel's errors
undermine the court's confidence in the result.? After a
postconviction hearing, the <circuit court denied the notion
because it concluded that while Donke had shown that Wods
performed deficiently, Donke had failed to show that the
deficient performance had prejudiced him The court of appeals,
however , concl uded that Donke had established cunulative
prejudice from three instances of deficient performance. Thus
the court of appeals reversed the circuit court's denial of
Donke's postconviction notion and renmanded for a new trial.

12 We conclude that Donke is not entitled to a new trial
due to ineffective assistance of counsel. VWile we agree with
the court of appeals that Wods perfornmed deficiently in three
respects during trial, we are not persuaded that these errors
prej udi ced Donke. W hold that wunder the totality of the
ci rcunst ances Donke received a fair trial, and our confidence in
the result is not underm ned.

13 Therefore, we reverse the decision of the court of
appeals and affirmthe circuit court's judgnent of conviction.

| . FACTUAL BACKGROUND

2 Strickland v. Washington, 466 U.S. 668, 687, 694 (1984)
(setting forth the standard for review of clainms of ineffective
assi stance of counsel).
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14 The charges agai nst Donke are based on four incidents
bet ween June 20, 2005, and Decenber 25, 2005, on which Alicia S
alleged that Donke engaged in sexual contact wth her
Specifically, Alicia S. alleged that on all four occasions Donke
rubbed his penis on her buttocks and on one occasion Donke al so
i cked her vagina. Alicia S. was ten years old at the tine.
Alicia S. did not disclose the full extent of the alleged
assaults at first, but over tine the details of the four
i nci dents energed.

15 Approxi mately six nonths after the first alleged
assault, Alicia S. told tw friends, L.H and J.M, that Donke
had sexually assaulted her. J.M told another friend, whose
nother reported the allegations to Alicia S.'s elenentary
school . The guidance counselor at the school notified the
police, and a police officer, Corey Rank (Rank), and a child
protection investigator, Bonnie Anderson (Anderson), interviewed
Alicia S. at the school on January 17, 2006. Alicia S. later
went to a physician's assistant, Tracey BeFay (BeFay), on
January 23, 2006, for a physical exam nation during which she
repeated sone of the allegations. In February 2006, Alicia S.
began seeing an outpatient therapist, Kim Rusch (Rusch), to
address sone enotional and behavioral problens she was having
that Alicia S. and her natural father, David S., attributed to
the alleged abuse. It was through the approximately 20 to 25
therapy sessions with Rusch that Alicia S. provided the full
account of the four alleged sexual assaults.

1. PROCEDURAL HI STORY
3
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16 On Decenber 18, 2006, Donke was charged wth the
repeated sexual assault of a child in violation of Ws. Stat. §
948. 025(1) (a) (2003-04)° based on four alleged incidents of
sexual contact with Alicia S. in violation of Ws. Stat. 8§
948.02(1).* A two-day jury trial was held on January 17 and 18,
2008, in the Cconto County Circuit Court, the Honorable M chael
T. Judge presiding.

A. The Tri al

17 Alicia S testified first, providing a detailed
account of the four alleged sexual assaults. Alicia S
testified: "The first time we were at 344 South Adans Street of
Cconto County [Cconto Falls] and we were watching 50 First
Dat es. And | had woken up to ny pants and underpants pulled
down and that Dave was rubbing his penis up and down ny -- near
my anal area."

18 Regardi ng the second incident, Alicia S. testified: "I
believe we were at 202 Wsconsin Street of Gconto County [COconto
Falls]. And we were downstairs watching TV, and | had woken up
to himlicking ny vagina this time. And he had flipped nme over

and he was rubbing his penis up and down near ny anal area.”

3 Wsconsin Stat. § 948.025(1)(a) (2003-04) provides:
"Whoever conmmts 3 or nore violations under s. 948.02(1) or (2)
within a specified period of tinme involving the sane child is
guilty of: (a) A Cass B felony if at least 3 of the violations
were violations of s. 948.02(1)."

* Wsconsin Stat. § 948.02(1) (2003-04) provides: "First
degree sexual assault. Whoever has sexual contact or sexual
intercourse with a person who has not attained the age of 13
years is guilty of a Class B felony."

4
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19 Regarding the third incident, Alicia S. testified:

The third tinme was also at 202 Wsconsin Street. This
time I had went into ny nonms bedroom | cramed in
at approximately 6:30 a.m so | could spend tine with
her before she went to work. And eventually she got
up and went to work. And | had woken up to Dave
putting his penis near ny anal area, and this tinme |
had felt wetness. And | pretended |I was sl eeping, and
then he eventually got up and went —- took a shower
and went hunti ng.

10 Alicia S. indicated that the fourth incident took
pl ace in Decenber of 2005 while she was watching television in

her bedroom Alicia S. testified:

| was watching [Country Misic Television], and this
time he had cane into ny bedroom and he was naked and
he was rubbing his penis up and down ny anal area.
And this tinme he told ne if | took off nmy clothes it

woul d feel better and | said no. | told himto get
out and | locked ny door, and | was really, really
scar ed.

11 Alicia S. also testified that she first reported the
sexual assaults to her friends L.H and J.M at a sleepover
Alicia S. explained that she told her friends about the assaults
because "it was really bothering"” her, but that she did not want
themto tell anyone and made them "pinky swear.” L.H confirned
this and testified that Alicia S. told her "that her stepdad had
licked her in the privates." L.H further testified that when
Alicia S. told her this, she "acted very upset and she | ooked
i ke she was going to actually throw up."

112 Regarding her interview with Anderson and Rank, Alicia
S. explained that she did not want to disclose the assaults to

t hem Alicia S. testified that she was scared and, at that
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tinme, did not want Donke to go to jail, so she was not
conpletely honest with Anderson and Rank. Alicia S. stated
that, when pressed, she did disclose sone of the alleged abuse
to them When Anderson testified, she agreed with Alicia S.'s
description of the interview and stated that it was clear that
Alicia S. liked Donke very nuch. Anderson explained that in
response to sone of her and Rank's questions Alicia S. confirned

t hat Donke sexual |y assaul ted her:

[Alicia S.] told us without very specific details that
on two different occasions at her nother's house -- at
actually two different houses in Cconto Falls when she
was visiting her nother that her stepfather, David
Donke, did put his penis between her buttocks on two
different occasions while she was pretending to be
sl eeping when they were all watching TV together in
the living room

113 Alicia S. also testified that she was |ater exam ned
by a physician's assistant, BeFay, to whom she revealed sone
details of the alleged assaults. BeFay testified that Alicia S
was reluctant to talk with her about the alleged assaults, but
that Alicia S. indicated that Donke put his penis on her
buttocks and his mouth on her genitals. BeFay testified that
the physical exam nation was nornal. During Wods' cross-
exam nation of BeFay, he noved to enter into evidence BeFay's
dictated report, which reflected the normal physical exam nation
and also included a summary of what Alicia S. told BeFay about
the all eged assaults.

14 Alicia S. further testified that she began to see a

t herapi st, Rusch, and that, after about 10 to 15 sessions, she
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assaul ts.
Alicia S.:

She -
when
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all of the details regarding the four alleged sexua

Rusch testified regarding the services she provided to

- the problem focus that was on ny intake form
she cane to ne was that she had been sexually

assaulted and that she was having sone problens wth
ni ght mares, intrusive thoughts, flashbacks. She had a

| ot of fears. She was scared, things like that. So |
was asked to deal wth those synptons that cone al ong
with that.

Rusch also testified about the progression of her sessions wth

Alicia S.:

The f

irst few sessions we basically talked about how

she could maybe not be having as many nightmares. W
i npl emented a safety plan because she was very afraid
to be outside. She would conme honme from school and
she woul d be worried sonebody was in the house, things
i ke that.

So we
her t

devel oped a safety plan for her to feel safer in
own here and also at her home and when she had to

go to school. So that's what we focused on just to

make

her nmore confortable and have her to be able to,

you know, be functioning relatively normally in the
comunity and in her famly.

And then it was down the road a ways, not until June.
| started seeing her in February. And then in June
when | finally — Alicia [S.] and | had tal ked and she

was r

eady to tell ne her whole story. She had told

you know, bits and pieces throughout, but that was
when she told nme her whol e story.

In a report that the State introduced into evidence, Rusch

docunent ed

"Alicia [S.]'s whole story" regarding the four

al | eged sexual assaults.
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115 On cross exanination, Wods asked Rusch several
gquestions about the first alleged incident. This included the

fol | ow ng exchange:

Whods: Could this have just been |like a bad dream or
somet hi ng?

[ The State objected, and the circuit court overruled
t he objection.]

Rusch: No. | do not believe it could have been a
dream

Wods: Al right. You don't think it was a dreanf

Rusch: No. In my professional opinion, it was not a
dream

126 As his first witness, Wods called Tina Donke, who is
Alicia S.'s mother and Donke's wife. Wods asked Tina Donke
whet her she had told Ander son, t he child protection
investigator, that she did not believe Alicia S.'s allegations
agai nst Donke. Tina Donke responded that, yes, she had told
Anderson that she did not believe Alicia S. "[a]t that tine."
On cross-exam nation, the State elicited that Tina Donke now
beli eves her daughter's allegations against her husband "100
percent.” In response to further questioning, Tina Donke stated
that Alicia S. was the bravest girl she knew and that she no
| onger had any doubt that Alicia S. was telling the truth.

117 Wyods then called Donke's ex-wife, Tina Baxter, and
Donke's three children to testify. From each of these w tnesses
Wods elicited testinony that Donke had never been accused of
sexual |y abusing any of his biological children. Two of Donke's

children also testified that they had never seen Donke sexually

8
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abusing Alicia S. while they all Ilived together. On cross-
exam nation, one of the children admtted that Alicia S told
her about the alleged sexual assaults before those allegations
were reported to police, and that she reported Alicia S.'s
statenents to her when interviewed by Anderson and Rank

118 Donke testified and denied ever sexually assaulting
Alicia S. Donke stated that he knew Alicia S. lied a lot and
that he and Alicia S. argued a | ot about her refusal to abide by
his rules. On cross-exam nation, the State elicited from Donke
that when he originally spoke to Anderson and Rank he told them
that he and Alicia S. had a good rel ationship.

119 The jury convicted Donke of all charges, and he was
sentenced to 20 years in prison and 20 vyears of extended
supervi si on

B. Donke's Postconviction Mdtion for a New Tri al

20 Donke filed a postconviction notion for a new trial on
March 19, 2009, based on ineffective assistance of tria
counsel . Donke asserted that Wods perforned deficiently in
several respects, and that the deficient performance prejudiced
hi m because Wods' errors had erroneously bolstered Alicia S.'s
credibility. Donke requested a Machner hearing on these issues.”®

121 First, Donke asserted that Wods erred when he failed

to object to Rusch's hearsay testinony regarding the reason that

® A Machner hearing is "[t]he evidentiary hearing to
evaluate counsel's effectiveness, which includes counsel's
testinmony to explain his or her handling of the case.” State v.
Balliette, 2011 W 79, 931, = Ws. 2d _, _ Nw2d __.
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Alicia S. sought counseling services. Donke argued that these
statenents were not covered by the hearsay exception for
statenents made for purposes of nedical diagnosis or treatnent,
Ws. Stat. § 908.03(4) (2007-08),° because statements nade to a
counsel or and social worker, |ike Rusch, are excluded from that

exception. See State v. Huntington, 216 Ws. 2d 671, 695, 575

N. W2d 268 (1998) (declining "to apply the hearsay exception for
statenents made for nedical diagnosis or treatnent, Ws. Stat.
8§ 908.03(4), to statenents nade to counselors or social
wor kers"). Donke asserted that these statenents are not
adm ssible as records of regularly conducted activity either,
see Ws. Stat. § 908.03(6). Second, Donke argued that Wods
erred by asking Rusch whether she thought that Alicia S.'s
all egations of the first incident nmay have been the result of a

bad dream which allowed Rusch to state that in her professional

® Ws. Stat. § 908.03(4) (2007-08) provides:

Hear say exceptions; availability of decl ar ant
i mmaterial . The following are not excluded by the
hearsay rule, even though the declarant is available
as a W tness:

(4) Statenents for purposes of nedical diagnosis or
treat nent. Statenents made for purposes of nedical
di agnosis or treatnent and describing nedical history,
or past or present synptonms, pain or sensations, or
the inception or general character of the cause or
ext er nal source t her eof i nsof ar as reasonabl y
pertinent to diagnosis or treatnent.

Al'l subsequent references to the Wsconsin Statutes are to the
2007-08 version unl ess otherw se indicat ed.

10
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opinion, it was not just a bad dream Third, Donke asserted
that Wods erred when he failed to object to the hearsay
testinmony of L.H, Alicia S.'s friend, which was not covered by
the excited utterance or records of regularly conducted activity
exceptions, see Ws. Stat. § 908.03(2), (6); Donke said that
while Wods may have hoped to establish inconsistencies between
L.H's and Alicia S.'s testinony, he did not actually do so on
Cross-exam nati on. Fourth, Donke argued that Wods erred by
noving BeFay's report into evidence because he did not have a
valid strategic reason for doing so. Fifth, Donke asserted that
Whods' nost serious error was his decision to call Tina Donke
w thout investigating whether she still doubted the truth of
Alicia S.'s allegations.’

22 Donke asserted that these deficiencies prejudiced him
because this case was ultimately a credibility contest between
Alicia S. and Donke. Donke argued that Wods' m shandling of
the testinmony of Rusch and L.H, his decision to introduce
BeFay's report, and his decision to call Tina Donke as a w tness
led to the introduction of additional evidence corroborating
Alicia S.'s al | egati ons and general ly bol stering her
credibility.

123 In the alternative, Donke also sought a new trial in

the interest of justice.

" Donmke criticized other aspects of Wods' handling of
Rusch's and BeFay's testinony as well. Donke did not pursue
those alleged errors before this court, so we do not address
t hem further.

11
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24 The circuit court held a Mchner hearing on June 12,
2009, at which Wods testified. In response to Donke's first
al l egation, Wods first stated that he thought sonme of Rusch's
testinmony "could have been objectionable"” but that he did not
want to draw attention to the testinony by objecting. He then
stated that this information was adm ssible because it was
recorded in a regularly kept record or because the hearsay
exception for statenments nade for the purposes of nedical
di agnosi s or treatnment may apply.

125 Regardi ng Donke's second allegation, concerning Wods'

decision to ask Rusch the dream question tw ce, Wods expl ai ned:

It seenmed to ne that, you know, maybe the child was

havi ng probl ens. As | wunderstood Alicia, she was a
speci al -ed student. She was on sonme nedication and
maybe was just having, you know, nightnmares. And |I'm
not -- you know, I'm not an expert in that, but | did

want to follow up and that was why.

Wods admtted that he did not know what Rusch would say in
response to these questions.

126 Wods explained in regard to the third alleged
deficiency that he did not object to L.H's testinony because he
also wanted to allow her testinony so that he could bring out
i nconsistencies in Alicia S.'s testinony. Wods al so suggested
that the excited utterance or reqgularly kept records hearsay
exceptions m ght have applied, see Ws. Stat. § 908.03(2), (6).

27 In regard to the fourth allegation, Wods responded
that he introduced BeFay's report to show that Alicia S.'s

physi cal exam nation was normal and also to establish the |apse

12
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in time between the alleged sexual assaults and the physical
exam nati on

128 In response to the fifth allegation, concer ni ng
calling Tina Donke to testify wthout checking her present
position, Wods explained that he wanted "to elicit from [Tina
Donke] that at the inception of this matter she had indeed not
believed her owm child." Wods explained, "It was initially at
| east her view, as expressed to the social services people and
the police, that indeed this was not a truthful child that we
are talking to now" Wods noted that the police report
indicated that "Tina [Donke] said Alicia lies a lot." Wbods
al so stated that by the tinme of trial he had been "inforned that
i ndeed [Tina Donke] had been vacillating”" in regard to whether
she still believed Alicia S. was lying. He admtted that he had
not talked with Tina Donke before trial nor did he recall when
he last spoke with her. Wods stated that he relied on the
police reports and what Donke told him

129 The circuit court denied Donke's postconviction
nmotion, concluding that while Donke had shown that Wods
performed deficiently in certain respects, he had failed to
establish that the deficiencies prejudiced him The circuit
court concluded that Wods' failure to object to the testinony
of Rusch and L.H, and Wods' decision to call Tina Donke
constituted deficient performnce. In its decision, the circuit
court noted that it would have sustained an objection to Rusch's

testinony based on Huntington, 216 Ws. 2d 671. The circuit

court concluded that Wods nade reasonable strategic decisions

13
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to ask Rusch the dream questions and to introduce BeFay's report
into evidence. The circuit court denied Donke's notion because
it concluded that, given the totality of the «circunstances,
including Alicia S.'s "very conpelling"” testinony, Donke was not
prej udi ced by Wods' errors.
C. The Court of Appeals Decision

130 The <court of appeals reversed the circuit court's

denial of Donke's postconviction notion based on ineffective

assi stance of trial counsel. State v. Donke, No. 2009AP2422-CR

unpublished slip op. (Ws. C. App. Sept. 21, 2010). The court
of appeal s concluded that Wods perforned deficiently by failing
to object to Rusch's testinony, by asking Rusch the dream
question twice, and by calling Tina Donke as a w tness wthout
checking, prior to trial, what her present position was on her
daughter's truthfulness. 1d., 113-7. In a footnote, the court
of appeals concluded that Wods' decisions regarding L.H's
testinony and BeFay's report did not constitute deficient
performance. 1d., Y1 n.1. The court of appeals concluded that
it was reasonable for Wods not to object to L.H's testinony
because it was |ikely adm ssible under the residual hearsay
exception. |d. The court of appeals also concluded that Wods'
decision to introduce BeFay's report into evidence was not
deficient performance because in closing argunents he used the
report to give an exanple of a prior inconsistent statenent by
Alicia S I1d.

131 The ~court of appeals first concluded that Wods
performed deficiently by failing to object to Rusch's hearsay

14
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testinmony w thout having a strategic basis for that decision or
knowing the relevant law. [1d., 3. A reasonable attorney would

have been aware of Huntington's I|imtation on the nedical

di agnosis and hearsay exception and objected on that basis.?®
Donke, No. 2009AP2422-CR, 3. Additionally, Wods' decision to
ask Rusch the dream question twice constituted deficient
performance because there was such a |low probability that she
woul d concede that it could have been a dream Id., 9115-6.
Finally, Wods erred by calling Tina Donke as a w tness w thout
knowi ng whether she still believed Donke or now supported
Alicia S. I1d., 17. The court of appeals concluded that because
the credibility of Alicia S. and Donke was central to the case,
the collective prejudice from the testinony of Tina Donke and
Rusch required a new trial. Id., 8.

132 The State petitioned this court for review of whether
Wods perforned deficiently by failing to object to Rusch's
hearsay testinony and asking Rusch the dream question tw ce, and
if so, whether the collective prejudice of these errors and
Wods' decision to call Tina Donke prejudiced the defendant.

I11. ANALYSI S

8 The court of appeals also rejected the State's argunent
that Rusch's testinony would have been adm ssible as a hearsay
exception under the rule of conpleteness. Donke, No.
2009AP2422- CR, 14. The State does not argue before this court
that the rule of conpleteness would have provided a basis to
admt Rusch's hearsay testinony. W thus do not address it
further.

15
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133 Whet her a defendant received ineffective assistance of
counsel presents a mxed question of law and fact. State v.
Thiel, 2003 W 111, 921, 264 Ws. 2d 571, 665 N W2d 305. Thi s
court wll uphold the ~circuit <court's findings of fact,
"includ[ing] 'the circunstances of the case and the counsel's
conduct and strategy,'" unless they are clearly erroneous. | d.

(quoting State . Knight, 168 Ws. 2d 509, 514 n.2, 484

N.W2d 540 (1992)). Whet her counsel's performance constitutes
constitutionally ineffective assistance of counsel , whi ch
requires a showng by the defendant that counsel perforned
deficiently and that the error or errors prejudiced the
def endant, presents a question of law that this court decides de

novo. Id.; Strickland, 466 U S. at 687 (setting forth the two

conponents of an ineffective assistance of counsel claim
"First, the defendant nust show that counsel's perfornmance was
deficient. . . . Second, the defendant nust show that the
deficient performance prejudiced the defense.").

134 Wsconsin crimnal defendants are guaranteed the right
to the effective assistance of counsel through the Sixth and
Fourteenth Amendnents to the federal constitution and Article I,

Section 7 of the Wsconsin Constitution. State v. Traw t zki,

2000 W 77, 4939, 244 Ws. 2d 523, 628 N W2d 801; Thiel, 264
Ws. 2d 571, ¢918. W& neasure whether counsel's representation
fell below the ~constitutional mnimum for the effective
assistance of counsel against the standard set forth by the

United States Suprene Court in Strickland. Trawi t zki, 244

Ws. 2d 523, {39. Counsel wll be said to have provided
16
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constitutionally inadequate representation if the defendant can
show that counsel perfornmed deficiently and that such deficient

performance prejudiced the defendant. Strickland, 466 U. S at

687. "The benchmark for judging any claim of ineffectiveness
must be whether counsel's conduct so undermned the proper
functioning of the adversarial process that the trial cannot be
relied on as having produced a just result.” Trawi t zki, 244

Ws. 2d 523, 39 (quoting Strickland, 466 U. S. at 686).

135 Because we conclude that Donke has not established "a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different,"
we reverse the court of appeals and affirm the circuit court's

judgnment of conviction. See Strickland, 466 U S. at 694. Wile

the result is driven by our conclusion that Donke has not
established prejudice from the alleged deficiencies, we also
exam ne whether Wods' representation was constitutionally
deficient.
A. Deficient Performance
136 To establish deficient performance, the defendant nust
show that counsel's representation fell below the objective

standard of "reasonably effective assistance.” Strickland, 466

U S at 687-88. Reviewing courts should be "highly deferential"”
to counsel's strategic decisions and nmake "every effort

to elimnate the distorting effects of hindsight, to reconstruct
the circunstances of counsel's challenged conduct, and to
eval uate the conduct from counsel's perspective at the tine."

State v. Carter, 2010 W 40, 922, 324 Ws. 2d 640, 782 N W2d

17
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695 (quoting Strickland, 466 U S. at 689). There is a "'strong
presunption' that [counsel's] conduct 'falls within the wde
range of reasonable professional assistance.'" Id. (quoting
Strickland, 466 U S. at 689).

137 Donke asserts that the court of appeals correctly
concluded that Wods perforned deficiently by failing to object
to Rusch's hearsay testinony, by asking Rusch the dream question
twce and by calling Tina Donke as a w tness w thout checking,
prior to trial, what her present position was on her daughter's
t r ut hf ul ness. The State asserts that Wods did not perform
deficiently in regard to his handling of Rusch's testinony but
does not contest the court of appeals' conclusion that Wods
performed deficiently by calling Tina Donke w thout checking,
prior to trial, whether she still doubted her daughter's
all egations. W agree with Donke and the court of appeals that
these three errors constituted deficient performance; however,
because we conclude that these errors did not prejudice Donke,
he is not entitled to a newtrial.®

1. Wods' failure to object to Rusch's hearsay testinony.

138 On this issue, Donke and the State focus on whether
this testinony was adm ssible as a statenment nmde for purposes
of medical diagnosis or treatnment, Ws. Stat. § 908.03(4), or

whether it was inadm ssible because Huntington excludes, from

® The court of appeals concluded that Wods' handling of
L.H's testinony and BeFay's report did not constitute deficient
per f or mance. Donke, No. 2009AP2422-CR, 91 n.1. Donke did not
chal l enge these decisions before this court; therefore, we do
not address these all eged deficiencies further.

18



No. 2009AP2422CR

t hat hearsay exception, statenents nade to counselors and soci al
workers. The State argues that Wods nade a reasonabl e deci sion
not to object to Rusch's hearsay testinony because it was
arguably covered by the hearsay exception for statements nmade
for purposes of nedical diagnosis or treatnent. The State

asserts that even though Wods was not famliar wth Huntington,

attorneys are not required to know all obscure and unsettled
points of law, and it is debatable whether Rusch's testinony was

i nadm ssi bl e under Hunti ngton.

139 Donke argues that Rusch is either a social worker or a
counselor, and thus, her testinony recounting what Alicia S

told her was inadm ssible hearsay under Huntington's clear

limtation on the nedical diagnosis and treatnent hearsay
exception. Donke asserts that Wods should have objected, at
which point it would have been the State's burden to establish
that the nedical diagnosis and treatnent hearsay exception

appl i ed despite Huntington. °

40 Qur recent decision in Carter is instructive regarding
the extent to which counsel is required to know or investigate
the relevant law. 324 Ws. 2d 640. In Carter, defense counse
clearly articulated that he nmade a strategic decision not to
present evidence that the victim my have been previously

sexual ly assaulted by another person. Id., 9924-35. Counsel

10 see State v. Jenkins, 168 Ws. 2d 175, 187-88, 483
N.W2d 262 (Ct. App. 1992) ("A party objecting to the adm ssion
of evidence need not specify the rule into which the evidence
does not fit. Rather, the proponent has the burden to show why
the evidence is adm ssible.” (citation omtted)).

19



No. 2009AP2422CR

explained that, as a result of this decision, he did not
investigate the alleged previous assault or whether evidence of
a previous assault would have been adm ssible. 1d., 9125, 34-
35. This court concluded that counsel did not perform
deficiently because his decision not to investigate or introduce
this evidence was based on a reasonable trial strategy that was
consistent with the overall trial strategy that he pursued.
Id., 9924-35. Therefore, it was reasonable for counsel not to
investigate further if his strategy nmade such investigation
unnecessary.

41 In Carter we explained that "[s]trategic decisions
made after |ess than conplete investigation of |aw and facts may
still be adjudged reasonable.” 1d., 934. Counsel nust either
reasonably investigate the law and facts or make a reasonable
strategic decision that makes any further i nvestigation

unnecessary. Id., 123 (quoting Strickland, 466 U S. at 691).

Whods did neither. Wods did not articulate any valid strategic
reason for not objecting to Rusch's hearsay testinony. Havi ng
no strategic reason to allow the presentation of Rusch's
t esti nony, a reasonable attorney should have investigated
whether it was adm ssible under one of the hearsay exceptions
and, if not, objected to that testinony.

42 In the Machner hearing, Wods nentioned the hearsay
exception for statenents nade for purposes of nedical diagnosis
or treatnent, see Ws. Stat. 8§ 908.03(4), but he did not appear
famliar with the limtations on that exception. W sconsin
courts have applied that hearsay exception to statenments nmade to
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psychol ogi st s, psychi atri sts, chiropractors and nur se

practitioners in addition to other medical doctors. Huntington

216 Ws. 2d at 694- 95. I n Hunt i ngt on, this court

"decline[d] . . . to apply the hearsay exception for statenents
made for nedical diagnosis or treatnent, Ws. Stat. § 908.03(4),
to statenents made to counselors or social workers." 216
Ws. 2d at 695.

143 Rusch testified that she is an outpatient therapist
with "a [Db]Jachelor's degree in psychology and a [naster's
degree in education wth an enphasis in comunity counseling."
She did not state that she fits within any of the professions to

whi ch Huntington allowed application of the exception. Based on

the available information, a reasonable attorney woul d have been

famliar with Huntington's limtation on the nedical diagnosis

or treatnent hearsay exception and would have objected to
Rusch's hearsay testinony on that basis.
144 Contrary to the State's argunent, this rule from

Huntington is not obscure or unsettled [|aw State v. Ml oney,

2005 W 74, 928, 281 Ws. 2d 595, 698 N.W2d 583 (holding that
counsel is not required to argue an unsettled or unclear point
of law). The annotations to Ws. Stat. 8 908.03 in both the
2005-06 and 2007-08 Wsconsin Statutes provide: "The hearsay
exception for medical diagnhosis or treatnent under sub. (4) does
not apply to statenents nade to counselors or social workers.

State v. Huntington, 216 Ws. 2d 671, 575 N W2d 268 (1998)."

The edition of Professor Daniel Blinka's treatise on Wsconsin
Evi dence available at the time of trial also states, "Wth
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little di scussi on, 8§ 908. 03(4) has been ext ended to
psychol ogi sts, psychiatrists, and chiropractors. The suprene
court has drawn the line, however, at statenents nmade to
‘counsel ors or social workers.'" Daniel D. Blinka, Wsconsin

Practice Series: Wsconsin Evidence 8§ 803.4, at 611-12 (2d ed.

2001) (footnote omtted). Judge Ral ph Adam Fine's treatise on
W sconsin Evidence, as updated in 2007, also explained that
"[s]tatenents nmade to counselors or social workers are not
within" the nedical diagnosis or treatnent hearsay exception.

Ral ph Adam Fine, Fine's Wsconsin Evidence, 8§ 908.03(4), at 908-

45 (2007).
45 Huntington provides a clear basis upon which Wods
could have objected to Rusch's hearsay testinony. Wiile the

State advocates an alternative reading of Huntington, the well-

settled interpretation of Hunt i ngt on—+t hat it excl udes

statenments nmade to counselors and social workers from the
medi cal diagnosis and treatnent hearsay exception—would have
been grounds for Wods' objection. 216 Ws. 2d at 695; see al so
W s. St at . Ann. 8§ 908.03 (\Vest 2007-08). From Wbods'
perspective as defense counsel, and with no strategic reason to
allow Rusch to present this hearsay testinony, he should have
obj ect ed. The circuit court noted in its decision on Donke's
postconviction notion that it would have sustained an objection
on that basis.

146 Under all the circunstances set forth herein, Wods
performed deficiently by failing to object to Rusch's hearsay
testinony, not because allowng the testinony was part of his
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trial strategy, but because he was unfamliar with Huntington's

limtation on the nedical diagnosis or treatnent hearsay
excepti on.

2. Wods' decision to ask Rusch the dream question tw ce.

147 The State argues that it was reasonable for Wods to
ask Rusch whether she thought that Alicia S.'s allegation
regarding the first incident could have stemmed from a bad dream
even though he was not sure what Rusch would say. The State
asserts that it was reasonable for Wods to explore this theory
because he "did not have nmuch to work with in preparing a
def ense. " According to the State, it was consistent with his
overall trial strategy to establish that the first alleged
sexual assault could have just been a bad dream

148 Donke argues that Wods' decision to ask Rusch the
dream question tw ce was not a reasonable trial strategy. Donke
asserts that it was unreasonable for Wods to ask this question
because he had no reason to believe that Rusch mght concede
that the first alleged assault could be based on a bad dream

49 This court will not second-guess a reasonable trial
strategy, but this <court may conclude that an attorney's
performance was deficient if it was based on an "irrational
trial tactic" or "based upon caprice rather than upon judgnent."

State v. Felton, 110 Ws. 2d 485, 503, 329 N.W2d 161 (1983).

Wods asserted that his theory of the case would have been
supported if Rusch had conceded that the first assault could
have been just a bad dream However, Wods could not provide
any information that he had to suggest that Rusch m ght concede
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that possibility. When Rusch responded with a fairly enphatic
"no" the first tinme, Wods asked Rusch this question again,
which allowed Rusch to highlight that "[i]n [her] professional
opinion, it was not a dream"” Wile it may have been reasonabl e
to ask once, it was incautious and inconsistent wth any
rational trial strategy for Wods to ask Rusch a second tine
whet her she thought the first assault mght be the result of a
bad dream We agree with the court of appeals that Wods' error
in this regard constituted deficient performance.
3. Whods' decision to call Tina Donke as a w tness.

50 The State does not argue that Wods' decision to cal
Tina Donke as a wtness wthout knowi ng whether she stil
doubted Alicia S.'s allegations against Donke was consistent
with constitutionally adequate representation. Donke asserts
that the circuit court and the court of appeals correctly
concluded that Wods' decision to call Tina Donke as a W tness
under the circunstances constituted deficient performance.

151 Wien Wods decided to call Tina Donke as his first
w tness, he had the followng information. The police report
reflected that when Anderson and Rank first spoke with Tina
Donke and the defendant about the alleged assaults, Tina Donke
stated that Alicia S. often I|ied. Donke also told himthat his
wi fe had been vacillating regarding whom she believed—Alicia S
or Donke. Wods did not speak with Tina Donke before calling
her to the stand or further investigate whether she still

doubted Alicia S.'s allegations at the tine of trial.

24



No. 2009AP2422CR

152 "[C] ounsel has a duty to make reasonabl e
investigations" or to make a strategic decision that nakes
further investigation unnecessary. Thiel, 264 Ws. 2d 571, 940
(quoting Strickland, 466 U S. at 691). Wods expl ained that he

wanted to elicit from Tina Donke that she initially told police
that Alicia S. lied a lot and that she believed Donke when he
said he did not assault her. This nmay have provided a reason to
consider calling Tina Donke as a wtness, but it does not
provide a reasonable explanation for why Wods failed to talk
with Tina Donke first or do any further investigation. Ti na
Donke, as the nmother of the victim and the wfe of the
defendant, was in a wunique position to coment on the
credibility of Alicia S. and Donke. By calling her as a wtness
and asking whether she initially believed Alicia S.'s
all egations, Wods allowed the State to elicit from Tina Donke
that she now believed Alicia S. "100 percent.” A reasonabl e
attorney, knowing that a witness had been vacillating regarding
whom she believed, would have done sone investigation when faced
wth the risk of calling a witness who may provide either
extrenely useful or extrenely damaging testinony. | f Wbods had
tal ked with Tina Donke he woul d have discovered that at the tine
of trial she conpletely believed Alicia S. and would have
realized that the harm from her testinony to that effect likely
out wei ghed any benefit from her testinony that she originally
doubted Alicia S

153 Wyods' decision to call Tina Donke as a wtness
wi t hout doing any reasonable investigation into what she m ght
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say, even after Donke told him that Tina Donke was vacillating
regardi ng whether she believed Alicia S. or Donke, constitutes
deficient performance. W now turn to whether this error along
with Wods' errors regarding Rusch's testinony prejudiced the
defendant. W concl ude they did not.
B. Prejudice

154 To establish prejudice "[t]he defendant nust show
that there is a reasonable probability that, but for counsel's
unprof essional errors, the result of the proceeding would have
been different. A reasonable probability is a probability

sufficient to underm ne confidence in the outcone." Strickl and,

466 U.S. at 694. "When a defendant chall enges a conviction, the
guestion is whether there is a reasonable probability that,
absent the errors, the factfinder would have had a reasonable
doubt respecting guilt." 1d. at 695. W examne the totality
of the circunstances to determ ne whether counsel's errors, in
the context of the entire case, deprived the defendant a fair

trial. Thiel, 264 Ws. 2d 571, 1162-63; Strickland, 466 U S. at

695. "It is not sufficient for the defendant to show that his
counsel's errors 'had sone conceivable effect on the outcone of
the proceeding.'" Carter, 324 Ws. 2d 640, 9137 (quoting
Strickland, 466 U S. at 693).

155 The State argues that even if Wods' performnce was
deficient regarding the testinony of both Rusch and Tina Donke,
there was not sufficient prejudice to warrant a new trial given
the totality of the circunstances. The State further argues
that Rusch's testinony was nerely cunulative of Alicia S.'s and
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BeFay's testinony because her report was what Alicia S. used to
refresh her recollection, was admtted in evidence, and was
consistent with Alicia S.'s testinony. The State asserts that
the court of appeals, in reaching its conclusion to the
contrary, failed to consider the strong evidence agai nst Donke.
This included Alicia S.'s detailed and credible testinony, the
testinmony of L.H and BeFay corroborating her testinony, and
Alicia S.'s statenents that she had |oved Donke and initially
did not want to report the abuse because she did not want to
break up her famly. Such testinony strongly supported a
conclusion that she had no notive to fabricate the all egations.

156 Donke argues that the court of appeals properly
concluded that the cunulative effect of these errors prejudiced
Donke. Donke further asserts that Rusch's corroboration of
Alicia S.'s testinony and her testinony that she did not think
the assault allegation was the result of a bad dream were
damagi ng to Donke because of her famliarity with Alicia S. and
her experti se. In Donke's view, Tina Donke's testinony was the
nost danmagi ng because of her close relationship to both Alicia
S. and Donke.

157 We are convinced, based on our review of the totality
of the evidence, that Donke received a fair trial. This case
boiled down to a credibility contest between Alicia S and
Donke. Wods' errors may have strengthened the State's case
agai nst Donke by providing additional corroboration for Alicia
S.'s testinony and bolstering her credibility. However, even
excluding the evidence admtted due to his errors, the State had
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a very strong case. Upon examning the totality of the
circunstances we are not persuaded that, but for Wods' errors,

the result would have been any different. See Strickland, 466

U S at 694-95. Thus, Wods' errors did not prejudice Donke,
and he is not entitled to a new trial.

158 The circuit court noted in its decision denying
Donke's postconviction notion that Alicia S.'s testinony "was
very conpelling." w wil uphold the circuit court's
credibility determnation wunless it is «clearly erroneous.
Thiel, 264 Ws. 2d 571, 123. Qur review of the record |eads us
to agree with the circuit court's determnation in that regard.
Alicia S. provided detailed, credible testinony including the
details of each assault, details that were consistent wth the
testinmony of L.H, Anderson and BeFay. Alicia S. admtted that
she did not disclose the details of all of the alleged assaults
to each of these people, and that she initially lied to Anderson
and Rank when they interviewed her because she was scared and
wanted to protect Donke. The prosecutor established through
Anderson that it is not unusual for sexual assault victins to
delay reporting or disclosing assaults. He highlighted this
point in his closing argunent. Wbods vi gorously cross-exam ned
Alicia S. but failed to establish any inconsistencies other than
those she had already admtted to and explained during her
di rect exam nation testinony.

159 O her evidence also supported Alicia S.'s credibility.
Alicia S. testified that she had |oved Donke and initially lied
to Anderson and Rank to hide the alleged assaults because she
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did not want Donke to go to jail. This was confirnmed by the
testinony of both Anderson and Donke, who admtted that he told
Anderson when she interviewed him that he and Alicia S. had a
good rel ationshi p. The fact that Alicia S initially lied to
protect Donke supports her credibility because it explains the
i nconsi stencies between her testinony at trial and her
statenents to Anderson. It also provides a potential reason for
her delay in reporting the alleged abuse and her reluctance to
disclose the full extent of the alleged assaults. The
prosecutor noted in closing that Alicia S.'s feelings towards
Donke provide a reason for her to lie to Anderson and Rank to
prot ect Donke, and suggest that she had no notive to nmake up the
all egations against him Additionally, the testinony fromL.H,
Anderson, David S., and BeFay that Alicia S. was very upset by
the alleged sexual assaults supports the conclusion that they
actually occurred. Specifically, David S. testified that Alicia
S.'s behavior changed after the alleged assaults took place,
whi ch was why he took her to see Rusch

160 Donke does not argue that there was any evidence that

he was precluded from presenting as a result of counsel's
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errors. ' Donke chose to testify. He denied the allegations and
attacked Alicia S.'s credibility by stating that she lied a |ot
and suggesting that she had a notive to fabricate the
al l egations because she and Donke did not have a good
rel ati onship. On cross-exam nation, Donke admtted that he
initially told Anderson and Rank that he and Alicia S. got al ong
wel |, were affectionate and had a particularly cl ose
rel ati onship. Donke's ex-wfe Tina Baxter and their three
children testified that they never saw the alleged assaults or
knew of other simlar allegations agai nst Donke.

161 Even excluding the testinony of Rusch and Tina Donke
that was admtted as a result of Wods' errors, it is clear that
the State had a very strong case against Donke. There were
errors on the part of trial counsel, but under the totality of

the circunstances, we cannot say that there is a reasonable

1 The nature of Wbods' errors distinguishes this case from
State v. Thiel, 2003 W 111, ¢f163-80, 264 Ws. 2d 571, 665
N.W2d 305, in which this court determned that Thiel was
prejudi ced by the cunulative effect of his counsel's errors. In
Thiel, this court examned the totality of the circunstances at
trial and concluded that Thiel was prejudiced by his counsel's
errors, which kept significant evidence fromthe jury that would
have undermned the conplainant's credibility. Id. In this
case, Donke does not allege that Wods' errors precluded him
from presenting evidence that would have inpeached Alicia S.'s
credibility, and we conclude that, under the totality of the
circunstances in this case, the cunulative effect of Waods
errors did not prejudi ce Donke.
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probability that but for Wods' deficient performance the result
woul d have been different.!?
| V. CONCLUSI ON

162 We conclude that Donke is not entitled to a new trial
due to ineffective assistance of counsel. VWile we agree with
the court of appeals that Wods perfornmed deficiently in three
respects during trial, we are not persuaded that these errors
prej udi ced Donke. W hold that wunder the totality of the
ci rcunst ances Donke received a fair trial, and our confidence in
the result is not underm ned.

163 Therefore, we reverse the decision of the court of
appeals and affirmthe circuit court's judgnent of conviction.

By the Court.—Fhe decision of the court of appeals is

rever sed.

12 pomke also nmakes a one-and-a-half-page alternative
argunment inviting this court to affirm the court of appeals and
grant him a new trial in the interest of justice because the
real controversy was not fully tried. See State v. Hicks, 202
Ws. 2d 150, 159-60, 549 N W2d 435 (1996). W decline to do
so. The testinony of Rusch and Tina Donke did not "so cloud[] a
crucial issue" such that the real controversy was not fully
tried. Id. at 160. The real controversy was whether the jury
believed Alicia S.'s allegations or Donke's denials. As
descri bed above, there was substantial evidence supporting
Alicia S.'s allegations, the circuit court found her to be a
very credible wtness, and Donke was not precluded from
presenting a defense. The real controversy was tried in this
case.
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