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Cour t  
 
 

  

 

APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Chi ppewa 

Count y,  James M.  I saacson,  Judge.   Reversed.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Lor an B.  Zwi ef el hof er ,  

Wi l l i am J.  Schi ndl er ,  Gl enn R.  Sar auer ,  and Samuel  R.  La Gesse,  

t he pl ai nt i f f s,  ar e r esi dent s of  t he Town of  Cooks Val l ey.   They 

br ought  a decl ar at or y j udgment  act i on agai nst  t he Town of  Cooks 

Val l ey ( t he Town)  i n t he Ci r cui t  Cour t  f or  Chi ppewa Count y,  

James M.  I saacson,  Judge,  t o decl ar e t he Town' s Nonmet al l i c  

Mi ni ng Or di nance ( t he Or di nance)  i nval i d.    
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¶2 The compl ai nt  al l eges t hat  each of  t he pl ai nt i f f s owns 

l and i n t he Town,  has engaged i n nonmet al l i c  mi ni ng i n t he past ,  

and may wi sh t o engage i n nonmet al l i c  mi ni ng oper at i ons on t hei r  

l and i n t he f ut ur e.   The pl ai nt i f f s cont end t hat  t he Or di nance 

i s a zoni ng or di nance t hat  i s i nval i d because i t  does not  have 

count y boar d appr oval .   I f  t he Or di nance i s not  a zoni ng 

or di nance,  count y boar d appr oval  i s  not  r equi r ed.     

¶3 The ci r cui t  cour t  gr ant ed summar y j udgment  i n f avor  of  

t he pl ai nt i f f s,  and t he Town appeal ed. 1  The cour t  of  appeal s 

cer t i f i ed t he appeal  t o t hi s cour t  pur suant  t o Wi s.  St at .  ( Rul e)  

§ 809. 61 ( 2009- 10) . 2 

¶4 The appeal  pr esent s a s i ngl e i ssue:  I s t he Town' s 

Nonmet al l i c  Mi ni ng Or di nance a zoni ng or di nance?  

¶5 Zoni ng or di nances ar e enact ed pur suant  t o a l ocal  

gover nment ' s pol i ce power . 3  " Al t hough zoni ng or di nances ar e 

���������������������������������������� �������������������
1 The ci r cui t  cour t  concl uded t hat  t he Or di nance i s a zoni ng 

or di nance because i t  " cover s t he i mmedi at e use of  l and"  and " i s 
a per vasi ve r egul at i on of  t he use of  l and. "   The ci r cui t  cour t  
r el i ed l ar gel y on Gor di e Boucher  Li ncol n- Mer cur y Madi son,  I nc.  
v.  Ci t y of  Madi son Pl an Commi ssi on,  178 Wi s.  2d 74,  503 
N. W. 2d 265 ( 1993) ,  whi ch was over r ul ed by Wood v.  Ci t y of  
Madi son,  2003 WI  24,  260 Wi s.  2d 71,  659 N. W. 2d 31.   

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.   

3 See 8 Eugene McQui l l i n,  The Law of  Muni ci pal  Cor por at i ons 
§ 25. 11 ( 3d ed.  2010)  ( " Zoni ng l aws i n t hei r  usual  f or m ar e an 
exer ci se of  t he pol i ce power  .  .  .  .  [ T] he pol i ce 
power  .  .  .  r emai ns t he wel l spr i ng f r om whi ch t he power  t o pl an 
and zone f l ows. " ) .       
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enact ed under  a muni ci pal i t y ' s  pol i ce power ,  al l  or di nances 

enact ed under  t he pol i ce power  ar e not  zoni ng or di nances. " 4  

Zoni ng or di nances and non- zoni ng or di nances t hat  ar e enact ed 

pur suant  t o a l ocal  gover nment ' s pol i ce power  t hus i nhabi t  

c l osel y r el at ed spher es.   The cour t  has decl ar ed t hat  a zoni ng 

or di nance and a bui l di ng code enact ed pur suant  t o t he pol i ce 

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

Wi sconsi n' s zoni ng enabl i ng act ,  Wi s.  St at .  § 62. 23( 7) ( a) ,  
descr i bes t he gr ant  of  zoni ng power  t o t he l ocal  gover nment  as 
f ol l ows:   " For  t he pur pose of  pr omot i ng heal t h,  saf et y,  mor al s 
or  t he gener al  wel f ar e of  t he communi t y,  t he counci l  may 
r egul at e and r est r i ct  by or di nance .  .  .  t he l ocat i on and use of  
bui l di ngs,  st r uct ur es and l and f or  t r ade,  i ndust r y,  mi ni ng,  
r esi dence or  ot her  pur poses .  .  .  . "  

Wi sconsi n St at .  § 61. 34( 1)  pr escr i bes a l ocal  gover nment ' s 
pol i ce power s as f ol l ows:   

[ The l ocal  gover nment ]  .  .  .  shal l  have power  t o act  
f or  t he gover nment  and good or der  of  t he [ l ocal  
gover nment ] ,  f or  i t s  commer ci al  benef i t  and f or  t he 
heal t h,  saf et y,  wel f ar e and conveni ence of  t he publ i c,  
and may car r y  i t s power s i nt o ef f ect  by l i cense,  
r egul at i on,  suppr essi on,  bor r owi ng,  t axat i on,  speci al  
assessment ,  appr opr i at i on,  f i ne,  i mpr i sonment ,  and 
ot her  necessar y or  conveni ent  means.   The power s 
her eby conf er r ed shal l  be i n addi t i on t o al l  ot her  
gr ant s and shal l  be l i mi t ed onl y by expr ess l anguage.   

Pol i ce power  has been descr i bed as f ol l ows:   " The ver y 
exi st ence of  gover nment  r ender s i mper at i ve a power  t o r est r ai n 
t he i ndi v i dual  t o some ext ent .   Thi s i s cal l ed t he ' pol i ce 
power '  .  .  .  .   I t  may be descr i bed,  t hough not  def i ned,  as t he 
power  of  t he gover nment  t o r egul at e conduct  and pr oper t y of  some 
f or  saf et y and pr oper t y of  al l . "   St at e ex r el .  Zi l l mer  v.  
Kr eut zber g,  114 Wi s.  530,  533,  90 N. W.  1098 ( 1902) ,  quot ed wi t h 
appr oval  i n St at e v.  Col e,  2003 WI  112,  ¶25,  264 N. W. 2d 520,  665 
N. W. 2d 328.  

4 Hei t man v.  Ci t y of  Maust on Common Counci l ,  226 
Wi s.  2d 542,  556,  595 N. W. 2d 450 ( Ct .  App.  1999)  ( Dykman,  P. J. ,  
di ssent i ng) .  
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power  " ar e t wo cl osel y r el at ed f acet s of  pol i ce power  

r egul at i on.   Bot h ar e desi gned t o pr omot e publ i c  saf et y,  heal t h 

and wel f ar e. " 5   

¶6 Despi t e t he s i mi l ar i t y and pot ent i al  over l ap bet ween 

zoni ng or di nances and non- zoni ng pol i ce power  or di nances,  t he 

l egi s l at ur e i mposes di f f er ent  pr ocedur al  r equi r ement s on t hese 

t wo f or ms of  or di nances. 6 

¶7 Al t hough t he const i t ut i onal i t y of  zoni ng,  as a gener al  

mat t er ,  has l ong been set t l ed, 7 t he hei ght ened pr ocedur al  

r equi r ement s on zoni ng or di nances ar e of t en j ust i f i ed because 

zoni ng r uns t he r i sk of  undul y i nf r i ngi ng on i ndi v i dual s '  

���������������������������������������� �������������������
5 Vi l l age of  Wi nd Poi nt  v.  Hal ver son,  38 Wi s.  2d 1,  8,  155 

N. W. 2d 654 ( 1968) .  

6 See 1 Edwar d H.  Zi egl er ,  Jr . ,  Rat hkopf ' s The Law of  Zoni ng 
and Pl anni ng,  § 1: 10 ( 2011) :   

The i mpor t ance of  di st i ngui shi ng bet ween a r est r i ct i on 
cont ai ned i n an or di nance enact ed pur suant  t o gener al  
or  speci f i c  aut hor i t y r el at i ng t o such t ype of  
r est r i ct i on,  and bet ween t he same r est r i ct i on enact ed 
as par t  of  a zoni ng or di nance usual l y i nvol ves t he 
f or mal i t i es by whi ch i t  was enact ed.   When cont ai ned 
i n,  and as par t  of ,  a zoni ng or di nance,  i t  must  have 
been enact ed pur suant  t o and i n accor dance wi t h t he 
l egi s l at i vel y pr escr i bed pr ocedur es f or  enact i ng 
zoni ng or di nances and amendment s t her et o.  

7 See Vi l l age of  Eucl i d v.  Ambl er  Real t y Co. ,  272 U. S.  365 
( 1926) .  
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pr oper t y r i ght s. 8  I n t he pr esent  case,  t he addi t i onal  pr ocedur al  

r equi r ement  of  count y appr oval  may al so be j ust i f i ed by t he need 

t o avoi d a conf l i c t i ng web of  count y and t own zoni ng or di nances.  

¶8 I n det er mi ni ng whet her  t he Or di nance i s a zoni ng 

or di nance,  we do not  cr eat e or  appl y a br i ght - l i ne r ul e 

gover ni ng what  const i t ut es a zoni ng or di nance and do not  

est abl i sh or  appl y an al l - encompassi ng def i ni t i on of  a zoni ng 

or di nance.   Rat her ,  we det er mi ne whet her  t he Or di nance i s a 

zoni ng or di nance usi ng a f unct i onal  appr oach.   We cat al ogue t he 

char act er i st i cs of  t r adi t i onal  zoni ng or di nances and t he 

commonl y accept ed pur poses of  zoni ng or di nances.   We t hen 

compar e t he char act er i st i cs and pur poses of  t he Or di nance t o t he 

char act er i st i cs and pur poses of  t r adi t i onal  zoni ng or di nances t o 

det er mi ne whet her  t he Or di nance shoul d be cl assi f i ed as a zoni ng 

or di nance.  

¶9 No si ngl e char act er i st i c or  consi der at i on i s 

di sposi t i ve of  t he quest i on whet her  t he Or di nance i s a zoni ng 

or di nance.   Nor  may a cour t  s i mpl y add up t he number  of  

s i mi l ar i t i es a chal l enged or di nance has t o t r adi t i onal  zoni ng 

or di nances or  t he number  of  di f f er ences a chal l enged or di nance 

has f r om t r adi t i onal  zoni ng or di nances t o det er mi ne whet her  a 

chal l enged or di nance i s a zoni ng or di nance.   Some 

���������������������������������������� �������������������
8 See 1 Zi egl er ,  supr a not e 6,  § 1: 2 ( " Zoni ng at  f i r st  was 

consi der ed one of  t he most  r adi cal  depar t ur es f r om t he 
t r adi t i onal  concept s of  pr i vat e pr oper t y because i t  was 
per cei ved as pr ohi bi t i ng a c i t i zen f r om devot i ng hi s pr oper t y t o 
a pur pose usef ul  and ent i r el y har ml ess,  i n t he or di nar y sense,  
i n cer t ai n di st r i ct s wi t hi n a communi t y. " ) .   
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char act er i st i cs,  under  t he c i r cumst ances of  t he case,  may be 

mor e si gni f i cant  t han ot her s.    

¶10 Wi t h t hat  sai d,  we have scr ut i ni zed t he Or di nance i n 

l i ght  of  t he char act er i st i cs and pur poses of  t r adi t i onal  zoni ng 

or di nances and concl ude t hat ,  despi t e havi ng some si mi l ar i t i es  

t o t r adi t i onal  zoni ng or di nances,  t he Or di nance i s not  t o be 

cl assi f i ed as a zoni ng or di nance.   The Or di nance i s a non- zoni ng 

or di nance adopt ed under  t he Town' s pol i ce power .   Accor di ngl y,  

t he or di nance di d not  need count y boar d appr oval ,  and we r ever se 

t he j udgment  of  t he c i r cui t  cour t .   

I  

 ¶11 The f act s r el evant  t o t hi s appeal  consi st  pr i mar i l y of  

t he cont ent s of  t he Or di nance.    

 ¶12 The Town adopt ed t he Or di nance at  a publ i c Town Boar d 

meet i ng on December  17,  2008,  af t er  di scussi ng t he Or di nance at  

a ser i es of  publ i c meet i ngs begi nni ng on June 20,  2008.  

 ¶13 The Or di nance begi ns wi t h a pr eambl e,  whi ch st at es t he 

pur poses of  t he Or di nance and expl ai ns t hat  i t  i s  adopt ed 

pur suant  t o t he Town' s v i l l age and pol i ce power s:  

The pur pose of  t hi s subchapt er  i s t o pr omot e t he 
heal t h,  saf et y,  pr osper i t y,  aest het i cs and gener al  
wel f ar e of  t he peopl e and communi t i es wi t hi n t he Town 
and set  f or t h t he r ul es and pr ocedur es f or  t hi s 
muni ci pal i t y r egar di ng nonmet al l i c  mi nes wi t hi n t he 
Town.   Thi s  or di nance i s adopt ed pur suant  t o t he 
Town' s v i l l age and pol i ce power s under  Wi s.  St at .  
§§ 60. 10( 2) ( c)  & 61. 34.  
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¶14 The Or di nance' s pr eambl e i s f ol l owed by a st at ement  of  

t he Town Boar d' s i nt ent  t o r egul at e nonmet al l i c  mi nes so as t o,  

among ot her  t hi ngs,  pr ot ect  t he heal t h of  r esi dent s:  

The gener al  i nt ent  of  t hi s subchapt er  i s t o r egul at e 
t he l ocat i on,  const r uct i on,  i nst al l at i on,  al t er at i on,  
desi gn,  oper at i on and use of  al l  nonmet al l i c  mi nes so 
as t o pr ot ect  t he heal t h of  r esi dent s and t r ansi ent s;  
secur e saf et y f r om di sease and pest i l ence;  f ur t her  t he 
appr opr i at e use and conser vat i on of  l and and wat er  
r esour ces;  pr eser ve and pr omot e t he admi ni st r at i on and 
enf or cement  of  t hi s subchapt er  and pr ovi de penal t i es 
f or  i t s  v i ol at i ons.  

¶15 The def i ni t i on sect i on of  t he Or di nance expl ai ns t hat  

" nonmet al l i c  mi ni ng"  r ef er s t o commer ci al  sand and gr avel  pi t s,  

al so known as open- pi t  mi nes,  al ong wi t h t hei r  associ at ed 

act i v i t i es,  such as dr i l l i ng,  bl ast i ng,  excavat i on,  gr adi ng,  and 

dr edgi ng.   Var i ous act i v i t i es t hat  r esul t  i n mi nor  or  i nci dent al  

r emoval  of  nonmet al l i c  mi ner al s ar e exempt  under  t he Or di nance,  

such as t he gr owi ng of  commer ci al  sod and agr i cul t ur al  cr ops.  

¶16 The Or di nance t hen expl ai ns t hat  a per mi t  i s  r equi r ed 

f or  t he oper at i on of  a nonmet al l i c  mi ne and set s f or t h t he 

appl i cat i on pr ocess.   The appendi x t o t he Or di nance cont ai ns a 

det ai l ed ei ght - page appl i cat i on,  whi ch t he appl i cant  must  submi t  

t o t he Town Cl er k al ong wi t h an appl i cat i on f ee.   The 

appl i cat i on i s f i r st  consi der ed by t he Town Pl an Commi ssi on and 

copi es ar e di st r i but ed t o al l  r esi dent s who own l and adj oi ni ng 

t he pr oposed si t e.   The Town Pl an Commi ssi on t hen makes a 

r ecommendat i on t o t he Town Boar d.  

¶17 The Town Boar d consi der s t he r ecommendat i on at  a 

publ i c meet i ng and t akes comment s f r om t he publ i c.   The Town 
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Boar d det er mi nes whet her  t he appl i cat i on i s compl et e;  whet her  

t he " mi ne i s i n t he best  i nt er est s of  t he c i t i zens of  t he Town,  

and wi l l  be consi st ent  wi t h t he pr ot ect i on of  publ i c heal t h,  

saf et y and gener al  wel f ar e; "  and whet her  t he appl i cant  has 

r ecei ved any r equi r ed f eder al ,  st at e,  and count y per mi t s.   I f  

t hese cr i t er i a ar e sat i sf i ed,  t he Town Boar d " shal l  gr ant  t he 

per mi t ,  ei t her  wi t h or  wi t hout  condi t i ons. "  

¶18 The Or di nance el abor at es on t he t ype of  condi t i ons 

t hat  t he Town may i mpose on nonmet al l i c  mi ni ng " t o pr ot ect  

publ i c heal t h and saf et y and pr omot e t he gener al  wel f ar e of  t he 

Town"  as f ol l ows:  

Such condi t i ons may i ncl ude,  but  ar e not  l i mi t ed t o,  
r est r i ct i ve pr ovi s i ons and pr oof  of  f i nanci al  secur i t y 
f or  r ecl amat i on,  r est r i ct i ve pr ovi s i ons and pr oof  of  
f i nanci al  secur i t y f or  t own r oad mai nt enance and 
r epai r ,  r est r i ct i ons on hour s of  oper at i on,  
r est r i ct i ons on t r uck r out es on t own r oads,  
r est r i ct i ons on t r uck and t r af f i c  vol ume i nt o and out  
of  t he mi ne si t e,  r est r i ct i ons t o pr ot ect  gr oundwat er  
quant i t y and qual i t y,  r est r i ct i ons t o saf eguar d publ i c 
and pr i vat e dr i nki ng and agr i cul t ur al  wel l s,  
r est r i ct i ons t o cont r ol  ai r  emi ssi ons and dust  f r om 
t he mi ne and i t s oper at i ons,  and any ot her  
r est r i ct i ons deemed necessar y and appr opr i at e .  .  .  .   

¶19 Fi nal l y,  t he Or di nance exempt s pr eexi st i ng mi nes f r om 

t he appl i cat i on and per mi t  r equi r ement s.   The Or di nance appl i es,  

however ,  t o expansi on of  pr eexi st i ng mi nes.  

I I  

¶20 Thi s appeal  r equi r es t he cour t  t o i nt er pr et  por t i ons 

of  chapt er s 60,  61,  and 62 of  t he Wi sconsi n St at ut es and t he 

Or di nance.   I nt er pr et at i on of  a st at ut e and an Or di nance 

pr esent s a quest i on of  l aw t hat  t hi s cour t  det er mi nes 
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i ndependent l y of  t he c i r cui t  cour t  or  cour t  of  appeal s,  

benef i t i ng f r om t hei r  anal yses. 9   

I I I  

 ¶21 We begi n by pr ovi di ng backgr ound t o expl ai n why t he 

pl ai nt i f f s '  c l ai m t hat  t he Or di nance i s i nval i d hi nges on 

whet her  t he Or di nance i s a zoni ng or di nance.   

 ¶22 Towns i n Wi sconsi n possess t hose power s gr ant ed by 

st at ut e and any power s t hat  ar e necessar i l y  i mpl i ed f r om a power  

expr essl y pr ovi ded by st at ut e. 10  The power s t hat  may be 

exer ci sed at  a t own meet i ng ar e set  f or t h i n Wi s.  St at .  § 60. 10.   

Rel evant  f or  our  pur poses,  Wi s.  St at .  § 60. 10( 2) ( c)  pr ovi des 

t hat  t he t own meet i ng may " [ a] ut hor i ze t he t own boar d t o 

exer ci se power s of  a v i l l age boar d under  s.  60. 22( 3) . "   The Town 

adopt ed vi l l age power s i n 2001 and t he r esol ut i on has never  been 

r esci nded.   

 ¶23 Wi sconsi n St at .  § 60. 22( 3) ,  i n t ur n,  cr oss- r ef er s t o 

chapt er  61,  whi ch endows t own boar ds wi t h power s conf er r ed on 

vi l l age boar ds under  chapt er  61.   " I f  aut hor i zed under  s.  

60. 10( 2) ( c) ,  [ t he t own boar d]  may exer ci se power s r el at i ng t o 

v i l l ages and conf er r ed on vi l l age boar ds under  ch.  61,  except  

t hose power s whi ch conf l i c t  wi t h st at ut es r el at i ng t o t owns and 

t own boar ds. "    

���������������������������������������� �������������������
9 Wood,  260 Wi s.  2d 71,  ¶11.   

10 Town of  Cl ear f i el d v.  Cushman,  150 Wi s.  2d 10,  20,  440 
N. W. 2d 777 ( 1989) .   
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¶24 Chapt er  61 gr ant s a br oad r ange of  power s t o v i l l ages.   

I t s under pi nni ng i s t he " home r ul e amendment , "  Wi s.  Const .  Ar t .  

XI ,  § 3,  adopt ed i n 1924 t o al l ow ci t i es and vi l l ages gr eat er  

cont r ol  over  t hei r  l ocal  af f ai r s. 11  Wi sconsi n St at .  § 61. 34 

l i s t s t he power s of  t he v i l l age boar d,  and Wi s.  St at .  § 61. 34( 5)  

st at es t hat  " [ f ] or  t he pur pose of  gi v i ng t o v i l l ages t he l ar gest  

measur e of  sel f - gover nment  i n accor dance wi t h t he spi r i t  of  [ t he 

home r ul e amendment ]  i t  i s  her eby decl ar ed t hat  t hi s chapt er  

shal l  be l i ber al l y const r ued i n f avor  of  t he r i ght s,  power s and 

pr i v i l eges of  v i l l ages t o pr omot e t he gener al  wel f ar e,  peace,  

good or der  and pr osper i t y of  such vi l l ages and t he i nhabi t ant s 

t her eof . "  

¶25 The pol i ce power  of  a v i l l age boar d i s gover ned by 

Wi s.  St at .  § 61. 34( 1) ,  whi ch pr ovi des as f ol l ows:  

Except  as ot her wi se pr ovi ded by l aw,  t he v i l l age boar d 
shal l  have t he management  and cont r ol  of  t he v i l l age 
pr oper t y,  f i nances,  hi ghways,  st r eet s,  navi gabl e 
wat er s,  and t he publ i c ser vi ce,  and shal l  have power  
t o act  f or  t he gover nment  and good or der  of  t he 
v i l l age,  f or  i t s  commer ci al  benef i t  and f or  t he 

���������������������������������������� �������������������
11 Ar t i c l e XI ,  Sect i on 3( 1)  pr ovi des:  " Ci t i es and vi l l ages 

or gani zed pur suant  t o st at e l aw may det er mi ne t hei r  l ocal  
af f ai r s and gover nment ,  subj ect  onl y t o t hi s const i t ut i on and t o 
such enact ment s of  t he l egi s l at ur e of  st at ewi de concer n as wi t h 
uni f or mi t y shal l  af f ect  ever y c i t y or  ever y v i l l age.   The met hod 
of  such det er mi nat i on shal l  be pr escr i bed by t he l egi s l at ur e. "   

The par t i es agr ee t hat  t he st at e l egi s l at ur e,  i f  i t  so 
chose,  coul d enact  a uni f or m st at ewi de l aw r egul at i ng 
nonmet al l i c  mi nes,  whi ch mi ght  pr eempt  t he Town' s Or di nance.   
The l egi s l at ur e has enact ed Chapt er  295 of  t he Wi sconsi n 
St at ut es,  ent i t l ed " Nonmet al l i c  Mi ni ng Recl amat i on;  Oi l  and 
Gas. "   See al so Chapt er  NR 135 of  t he Wi sconsi n Admi ni st r at i ve 
Code.   No one ar gues t hi s st at ut e pr eempt s t he Or di nance.  
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heal t h,  saf et y,  wel f ar e and conveni ence of  t he publ i c,  
and may car r y  i t s power s i nt o ef f ect  by l i cense,  
r egul at i on,  suppr essi on,  bor r owi ng,  t axat i on,  speci al  
assessment ,  appr opr i at i on,  f i ne,  i mpr i sonment ,  and 
ot her  necessar y or  conveni ent  means.   The power s 
her eby conf er r ed shal l  be i n addi t i on t o al l  ot her  
gr ant s and shal l  be l i mi t ed onl y by expr ess l anguage. 12 

¶26 Al so i ncl uded i n ch.  61 i s  Wi s.  St at .  § 61. 35,  

ent i t l ed " v i l l age pl anni ng, "  whi ch gi ves v i l l ages t he power  t o 

zone by pr ovi di ng t hat  Wi s.  St at .  § 62. 23 ( appl i cabl e t o c i t i es)  

appl i es t o v i l l ages.   

¶27 Fi nal l y,  Wi s.  St at .  § 62. 23( 7)  gover ns zoni ng.   The 

gr ant  of  zoni ng power  over l aps wi t h t he pol i ce power  st at ut e.   

The zoni ng st at ut e pr ovi des i n par t  as f ol l ows:  

( a)  Grant of power.   For  t he pur pose of  pr omot i ng 
heal t h,  saf et y,  mor al s or  t he gener al  wel f ar e of  t he 
communi t y,  t he counci l  may r egul at e and r est r i ct  by 
or di nance .  .  .  t he hei ght ,  number  of  st or i es and si ze 
of  bui l di ngs and ot her  st r uct ur es,  t he per cent age of  
l ot  t hat  may be occupi ed,  t he s i ze of  yar ds,  cour t s 
and ot her  open spaces,  t he densi t y of  popul at i on,  and 
t he l ocat i on and use of  bui l di ngs,  st r uct ur es and l and 
f or  t r ade,  i ndust r y,  mi ni ng,  r esi dence or  ot her  
pur poses i f  t her e i s no di scr i mi nat i on agai nst  
t empor ar y st r uct ur es.   Thi s subsect i on and any 
or di nance,  r esol ut i on or  r egul at i on enact ed or  adopt ed 
under  t hi s sect i on,  shal l  be l i ber al l y const r ued i n 
f avor  of  t he c i t y and as mi ni mum r equi r ement s adopt ed 
f or  t he pur poses st at ed.   Thi s subsect i on may not  be 
deemed a l i mi t at i on of  any power  gr ant ed el sewher e.  

( b)  Districts.   For  any and al l  of  sai d pur poses t he 
counci l  may di v i de t he ci t y  i nt o di st r i ct s of  such 
number ,  shape,  and ar ea as may be deemed best  sui t ed 
t o car r y out  t he pur poses of  t hi s sect i on;  and wi t hi n 
such di st r i ct s i t  may r egul at e and r est r i ct  t he 
er ect i on,  const r uct i on,  r econst r uct i on,  al t er at i on or  

���������������������������������������� �������������������
12 For  a s i mi l ar  pr ovi s i on gover ni ng ci t i es,  see Wi s.  St at .  

§ 62. 11( 5) .  
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use of  bui l di ngs,  st r uct ur es or  l and.   Al l  such 
r egul at i ons shal l  be uni f or m f or  each cl ass or  ki nd of  
bui l di ngs and f or  t he use of  l and t hr oughout  each 
di st r i ct ,  but  t he r egul at i ons i n one di st r i ct  may 
di f f er  f r om t hose i n ot her  di st r i ct s.  .  .  .   

( c)  Purposes in view.   Such r egul at i ons shal l  be made 
i n accor dance wi t h a compr ehensi ve pl an .  .  .  t o 
pr omot e heal t h and t he gener al  wel f ar e .  .  .  .  Such 
r egul at i ons shal l  be made wi t h r easonabl e 
consi der at i on,  among ot her  t hi ngs,  of  t he char act er  of  
t he di st r i ct  and i t s pecul i ar  sui t abi l i t y  f or  
par t i cul ar  uses,  and wi t h a v i ew t o conser vi ng t he 
val ue of  t he bui l di ngs and encour agi ng t he most  
appr opr i at e use of  l and t hr oughout  such ci t y.  

¶28 The Town of  Cooks Val l ey adopt ed vi l l age power s i n 

2001,  pur suant  t o Wi s.  St at .  § 60. 10( 2) ( c) .   Thus,  by v i r t ue of  

t he st at ut es and t he Wi sconsi n Const i t ut i on,  t he Town possesses 

t he f ul l  panopl y of  power s enj oyed by v i l l ages,  i ncl udi ng pol i ce 

power  and t he mor e speci f i c  zoni ng power .  

¶29 Ther e i s an i mpor t ant  l i mi t at i on on t he Town' s zoni ng 

aut hor i t y.   I f  a t own i s l ocat ed i n a count y t hat  has enact ed 

count ywi de zoni ng pur suant  t o Wi s.  St at .  § 59. 69,  t he t own may 

not  adopt  a zoni ng or di nance of  i t s  own unl ess i t  i s  appr oved by 

t he count y boar d. 13  The Town i s s i t uat ed i n Chi ppewa Count y,  

whi ch has enact ed a count ywi de zoni ng or di nance.   Al t hough t he 

Town i s l ocat ed i n a count y wi t h a count ywi de zoni ng or di nance,  

t he Town has not  adopt ed t he count y ' s zoni ng or di nance.   Thus,  

t he Town may enact  zoni ng or di nances,  but  t he Town' s zoni ng 

or di nances need t he appr oval  of  t he count y boar d.    

���������������������������������������� �������������������
13 " I n count i es havi ng a count y zoni ng or di nance,  no zoni ng 

or di nance or  amendment  of  a zoni ng or di nance may be adopt ed 
under  t hi s sect i on unl ess appr oved by t he count y boar d. "   Wi s.  
St at .  § 60. 62( 3) .  
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¶30 The Town di d not  obt ai n t he Chi ppewa Count y Boar d' s 

appr oval  i n enact i ng t he Or di nance.  

¶31 Zoni ng power  and pol i ce power  ar e obvi ousl y c l osel y 

r el at ed.   Bot h ser ve t he same over ar chi ng pur pose of  pr ot ect i ng 

t he heal t h,  saf et y,  and wel f ar e of  t he communi t y.   Zoni ng power  

i s a subset  of  t he pol i ce power . 14  The quest i on bef or e us i s  

whet her  t he Town coul d adopt  t he Or di nance as a non- zoni ng 

pol i ce power  or di nance.    

I V 

���������������������������������������� �������������������
14 See Wi s.  St at .  §§ 62. 23( 7) ( a)  ( zoni ng) ,  61. 34( 1)  ( pol i ce 

power ) .  

The par t i es seem t o agr ee t hat  t he Town coul d have 
accompl i shed t he goal s of  t he Or di nance by adopt i ng a zoni ng 
or di nance,  because t he zoni ng power  al l ows t he Town t o " r egul at e 
and r est r i ct  by or di nance .  .  .  t he l ocat i on and use of  
bui l di ngs,  st r uct ur es and l and f or  .  .  .  mi ni ng .  .  .  . "   The 
cour t  has st at ed t hat  s i mpl y because an or di nance coul d qual i f y 
as a zoni ng or di nance does not  mean i t  must  be adopt ed as a 
zoni ng or di nance.   See Hal ver son,  38 Wi s.  2d at  9.  

I n det er mi ni ng whet her  an or di nance gover ni ng bui l di ng 
set back r equi r ement s was a zoni ng or di nance,  t he cour t  expl ai ned 
t hat  " [ t ] her e i s no doubt  t hat  an or di nance r equi r i ng set back 
l i nes can be val i dl y enact ed by a c i t y or  v i l l age as a zoni ng 
or di nance pur suant  t o sec.  62. 73( 7) . "   Hal ver son,  38 Wi s.  2d at  
9.   Nonet hel ess,  t he cour t  concl uded " t hat  a set back or di nance 
may al so be adopt ed by a c i t y or  v i l l age ot her  t han by adopt i ng 
a zoni ng or di nance,  as a bui l di ng r est r i ct i on or  par t  of  a 
bui l di ng code,  pur suant  t o t he gener al  gr ant  of  power  i n sec.  
61. 34( 1) . "   Hal ver son,  38 Wi s.  2d at  9.    

Si mpl y because an or di nance coul d be val i dl y enact ed as a 
zoni ng or di nance does not  mean t hat  zoni ng i s necessar i l y  t he 
onl y avenue avai l abl e f or  a l ocal  gover nment  t o enact  t he 
r egul at i on.   We need not  and do not  addr ess whet her  t he 
Or di nance woul d qual i f y as a val i d zoni ng r egul at i on.  
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 ¶32 Var i ous at t empt s have been made t o di st i ngui sh bet ween 

zoni ng or di nances and non- zoni ng pol i ce power  or di nances.     

¶33 A r evi ew of  t he case l aw and secondar y sour ces 

pur por t i ng t o di st i ngui sh bet ween zoni ng or di nances and non-

zoni ng pol i ce power  or di nances r eveal s t hat  i dent i f y i ng an 

or di nance as a zoni ng or di nance i s not  necessar i l y  a s i mpl e 

t ask. 15  " [ T] he l i ne di st i ngui shi ng gener al  pol i ce power  

r egul at i on f r om zoni ng or di nances i s f ar  f r om cl ear . " 16     

 ¶34 The Wi sconsi n At t or ney Gener al  has opi ned t hat  " t he 

quest i on of  whet her  a par t i cul ar  enact ment  const i t ut es a zoni ng 

or di nance i s of t en a mat t er  of  degr ee. " 17   

A 

¶35 To i dent i f y a zoni ng or di nance,  we begi n by 

consi der i ng char act er i st i cs t hat  ar e t r adi t i onal l y pr esent  i n a 

zoni ng or di nance.   

¶36 Fi r st ,  zoni ng or di nances t ypi cal l y di v i de a geogr aphi c 

ar ea i nt o mul t i pl e zones or  di st r i ct s.   " ' Zoni ng or di nances 

���������������������������������������� �������������������
15 See Hal ver son,  38 Wi s.  at  8 ( " The di v i di ng l i ne bet ween a 

zoni ng r egul at i on and a bui l di ng code r egul at i on i s not  easi l y 
dr awn.   These ar e t wo cl osel y r el at ed f acet s of  pol i ce power  
r egul at i on.   Bot h ar e desi gned t o pr omot e publ i c  saf et y,  heal t h 
and wel f ar e. " ) .      

16 See 1 Zi egl er ,  supr a not e 6,  § 1: 10.   See al so 8 
McQui l l i n,  supr a not e 3,  § 25. 11 ( c i t i ng Pi per  v .  Mer edi t h,  266 
A. 2d 103 ( N. H.  1970) )  ( " Whet her  .  .  .  a par t i cul ar  l aw i s a 
zoni ng measur e or  an expr essi on of  some ot her  phase of  t he 
pol i ce power  usual l y must  be det er mi ned by t he nat ur e and 
pur pose of  t he or di nance,  i t s r el at i on t o t he gener al  pl an of  
zoni ng i n t he c i t y,  i t s  pr ovi s i ons and t he t er ms used. " ) .  

17 76 Op.  At t ' y  Gen.  60,  68 ( 1987) .  
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compr ehensi vel y assi gn compat i bl e l and uses t o zoni ng di st r i ct s  

t hr oughout  t he communi t y. '  .  .  .  The muni ci pal i t y i s gener al l y 

di v i ded i nt o di f f er ent  di st r i ct s,  such as r esi dent i al ,  

commer ci al ,  and i ndust r i al . " 18  Because zoni ng or di nances 

t ypi cal l y car ve a geogr aphi c ar ea i nt o mul t i pl e di st r i ct s,  t hey 

of t en consi st  of  bot h t he t ext  of  t he or di nance and a map 

showi ng t he di st r i ct s. 19  

���������������������������������������� �������������������
18 Town of  Rhi ne v.  Bi zzel l ,  2008 WI  76,  ¶17,  311 Wi s.  2d 1,  

751 N. W. 2d 780 ( c i t i ng Dani el  R.  Mandel ker ,  Land Use Law § 1. 04 
( 5t h ed.  2003) ) .   See al so Town of  Cl ear f i el d v.  Cushman,  150 
Wi s.  2d 10,  19,  440 N. W. 2d 777 ( 1989)  ( quot i ng 8 McQui l l i n,  
Muni ci pal  Cor por at i ons § 25. 01 ( 3d ed.  1983) )  ( " ' Zoni ng i s 
gover nment al  r egul at i on of  t he uses of  l and and bui l di ngs 
accor di ng t o di s t r i ct s or  zones. ' " ) ;  Hei t man v.  Ci t y of  Maust on 
Common Counci l ,  226 Wi s.  2d 542,  550,  595 N. W. 2d 450 ( Wi s.  App.  
1999)  ( " Zoni ng has been descr i bed as t he di v i s i on of  a gi ven 
j ur i sdi ct i on' s l and i nt o di st r i ct s or  ' zones'  and t he 
est abl i shment  of  r egul at i ons wi t hi n t hose zones t o cont r ol  bot h 
t he use t o whi ch pr oper t y may be pl aced and t he const r uct i on of  
st r uct ur es. " ) .   

Wi sconsi n St at .  § 62. 23( 7) ( b)  uses per mi ssi ve l anguage,  
st at i ng t hat  a l ocal  gover nment  may di v i de t he j ur i sdi ct i on i nt o 
di st r i ct s.   Because we concl ude t hat  t he Or di nance i s not  a 
zoni ng or di nance,  we need not  addr ess t he l egal i t y of  an ent i r e 
j ur i sdi ct i on bei ng zoned f or  a s i ngl e- pur pose use.   The 
pl ai nt i f f s r el y on a di ssent i ng opi ni on f r om Town of  Hobar t  v.  
Col l i er ,  3 Wi s.  2d 182,  87 N. W. 2d 868 ( 1958) ,  f or  t he asser t i on 
t hat  an ent i r e t own may be a s i ngl e zoni ng di st r i ct .   The 
di ssent  i n Hobar t  wr ot e,  " We do not  const r ue t he maj or i t y 
opi ni on as hol di ng t hat  a zoni ng .  .  .  or di nance whi ch zones an 
ent i r e t own or  muni ci pal i t y i n a s i ngl e r esi dence use di st r i ct  
i s  per  se unconst i t ut i onal  and voi d. "  3 Wi s.  2d at  191 ( Cur r i e,  
J. ,  di ssent i ng) .  

19 See Lynn Mar kham & Rebecca Rober t s,  Zoni ng Boar d Handbook 
f or  Wi sconsi n Zoni ng Boar ds of  Adj ust ment  & Appeal s 6 ( 2d ed.  
2006)  ( " A zoni ng or di nance consi st s of  t wo l egal l y adopt ed 
el ement s:  t he zoni ng map and t he t ext  of  t he zoni ng 
or di nance. " ) .   
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¶37 The st at ut e gover ni ng zoni ng,  however ,  pr ovi des t hat  a 

muni ci pal i t y " may di v i de [ t he communi t y]  i nt o di st r i ct s .  .  .  

and wi t hi n such di st r i ct s i t  may r egul at e and r est r i ct  t he 

er ect i on,  const r uct i on,  r econst r uct i on,  al t er at i on or  use of  

bui l di ngs,  st r uct ur es,  or  l and. " 20        

 ¶38 Second,  wi t hi n t he est abl i shed di st r i ct s or  zones,  

cer t ai n uses ar e t ypi cal l y al l owed as of  r i ght  and cer t ai n uses 

ar e pr ohi bi t ed by v i r t ue of  not  bei ng i ncl uded i n t he l i s t  of  

per mi ssi ve uses f or  a di st r i ct .   " I n gener al ,  zoni ng or di nances 

pr ovi de l andowner s wi t h per mi t t ed uses,  whi ch al l ow a l andowner  

t o use hi s or  her  l and,  i n sai d manner ,  as of  r i ght . " 21   

 ¶39 Thi r d,  and cl osel y r el at ed,  zoni ng or di nances ar e 

t r adi t i onal l y ai med at  di r ect l y cont r ol l i ng wher e a use t akes 

pl ace,  as opposed t o how i t  t akes pl ace.   A di st i nct i on bet ween 

a zoni ng or di nance and ot her  r egul at i ons i s whet her  t he 

���������������������������������������� �������������������
20 Wi s.  St at .  § 62. 23( 7) ( b)  ( emphasi s added) .  

21 Bi zzel l ,  311 Wi s.  2d 1,  ¶19 ( c i t i ng Dani el  R.  Mandel ker ,  
Land Use Law § 6. 39 ( 5t h ed.  2003) ) .   See al so 3 Zi egl er ,  supr a 
not e 6,  § 61: 9 ( " Most  zoni ng or di nances set  f or t h,  ei t her  as 
par t  of  t he t ext  or ,  mor e f r equent l y,  i n a schedul e i ncor por at ed 
t her ei n by r ef er ence,  t he uses per mi t t ed as of  r i ght  i n each 
di st r i ct ,  t hose per mi t t ed as accessor y t o t he l i s t ed per mi t t ed 
uses,  and t hose per mi t t ed under  t he headi ng of  ' speci al  
except i ons. ' " ) .  

As t he above quot e suggest s,  some zoni ng or di nances i ncl ude 
" speci al  except i ons, "  al so known as " condi t i onal  uses, "  whi ch 
ar e al l owed i n a zone onl y wi t h t he appr oval  of  l ocal  
aut hor i t i es.   The exi st ence of  condi t i onal  uses does not  change 
t he f act  t hat  most  zoni ng or di nances al l ow some uses as of  r i ght  
and pr ohi bi t  some uses i n al l  c i r cumst ances.    
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or di nance i s addr essed t o l ocat i on or  act i v i t y. 22  As one 

t r eat i se expl ai ns,  a l i censi ng or di nance t hat  " i s i nt ended t o 

r egul at e a par t i cul ar  occupat i on,  r at her  t han t he gener al  uses 

of  l and"  i s gener al l y not  consi der ed a zoni ng or di nance. 23 

 ¶40 Four t h,  zoni ng or di nances t r adi t i onal l y c l assi f y uses 

i n gener al  t er ms and at t empt  t o compr ehensi vel y addr ess al l  

possi bl e uses i n t he geogr aphi c ar ea.   A t r eat i se concl udes t hat  

" zoni ng r egul at i ons .  .  .  must  be expr essi ve of  a compr ehensi ve 

pl an .  .  .  t o cont r ol  and di r ect  t he use and devel opment  of  

pr oper t y i n a muni ci pal i t y,  or  a l ar ge par t  t her eof ,  by di v i di ng 

i t  i nt o di st r i ct s accor di ng t o t he pr esent  and pot ent i al  use of  

t he pr oper t y. " 24  As t he Wi sconsi n At t or ney Gener al  opi ned,  " t he 

mor e compr ehensi ve t he or di nance,  t he mor e l i kel y i t  wi l l  be 

char act er i zed by a cour t  as a zoni ng or di nance. " 25 
���������������������������������������� �������������������

22 For  exampl es of  t he di f f i cul t y  of  appl y i ng t he " wher e"  
and " how"  di chot omy t o r egul at i ons of  t r ai l er  camps,  see Davi d 
A.  Ul r i ch,  I nc.  v.  Town of  Saukvi l l e,  7 Wi s.  2d 173,  178,  96 
N. W. 2d 612 ( 1959)  ( zoni ng pr ovi s i ons gover ned wher e a t r ai l er  
camp coul d be mai nt ai ned but  a t own may r egul at e " how a t r ai l er  
camp i s t o be mai nt ai ned"  wi t hout  i nvoki ng i t s zoni ng 
aut hor i t y) ;  Edel beck v.  Town of  Ther esa,  57 Wi s.  2d 172,  178,  
203 N. W. 2d 694 ( 1972)  ( or di nance r equi r i ng,  among ot her  t hi ngs,  
submi ssi on of  pl ans and speci f i cat i ons f or  t he physi cal  s i t i ng 
of  a t r ai l er  par k was a zoni ng or di nance) ; Town of  Cl ear f i el d v.  
Cushman, 150 Wi s.  2d 10,  20,  440 N. W. 2d 777 ( 1989)  ( or di nance 
t hat  f ocused on t he " how"  of  l i v i ng i n a t r ai l er ——e. g. ,  
connect i ng t o sani t ar y sewer  and wat er  syst ems and r equi r i ng 
mi ni mum si ze and compl i ance wi t h a uni f or m bui l di ng code——was 
not  a zoni ng or di nance) .     

23 See 8 McQui l l i n,  supr a not e 3,  § 25. 14.  

24 See 1 E. C.  Yokl ey,  Zoni ng Law and Pr act i ce § 2- 3 ( 4t h ed.  
1978)  ( 2000 r evi s i on by Dougl as Scot t  MacGr egor ) .  

25 76 Op.  At t ' y  Gen.  60,  68 ( 1987) .   
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 ¶41 Fi f t h,  t r adi t i onal l y,  t hough not  al ways,  zoni ng 

or di nances make a f i xed,  f or war d- l ooki ng det er mi nat i on about  

what  uses wi l l  be per mi t t ed,  as opposed t o case- by- case,  ad hoc 

det er mi nat i ons of  what  i ndi v i dual  l andowner s wi l l  be al l owed t o 

do. 26  I t  has become i ncr easi ngl y common f or  zoni ng or di nances t o 

al l ow f or  uses t hat  ar e condi t i onal l y per mi t t ed,  whi ch gi ves 

l ocal  of f i c i al s t he power  t o make deci s i ons on an i ndi v i dual ,  ad 

hoc basi s. 27  Today,  most  zoni ng or di nances cont ai n a combi nat i on 

of  per mi t t ed uses and condi t i onal l y per mi t t ed uses. 28  

 ¶42 Si xt h,  t r adi t i onal  zoni ng or di nances al l ow cer t ai n 

l andowner s whose l and use was l egal  pr i or  t o t he adopt i on of  t he 

zoni ng or di nance t o mai nt ai n t hei r  l and use despi t e i t s f ai l ur e 

���������������������������������������� �������������������
26 See 1 Zi egl er ,  supr a not e 6,  § 1: 5 ( " The t er m ' Eucl i dean'  

zoni ng descr i bes t he ear l y zoni ng concept  of  separ at i ng 
i ncompat i bl e l and uses t hr ough t he est abl i shment  of  f i xed 
l egi s l at i ve r ul es t hat  woul d be l ar gel y sel f -
admi ni st er i ng.  .  .  .  Eucl i dean zoni ng envi s i oned a l and use 
syst em wher e di scr et i onar y r evi ew of  i ndi v i dual  pr oposed uses 
woul d be t he ' except i on'  r at her  t han t he r ul e and zoni ng 
r est r i ct i ons woul d be uni f or m f or  each cl ass or  k i nd of  bui l di ng 
i n each di st r i ct . " ) .  

" Eucl i dean zoni ng"  r ef er s t o c l assi c concept i ons of  zoni ng.   
The phr ase comes f r om Vi l l age of  Eucl i d v.  Ambl er  Real t y Co. ,  
272 U. S.  365 ( 1926) .  

27 See 1 Zi egl er ,  supr a not e 6,  § 1: 14.  

28 See 3 Zi egl er ,  supr a not e 6,  § 61: 9 ( " Most  zoni ng 
or di nances set  f or t h,  ei t her  as par t  of  t he t ext  or ,  mor e 
f r equent l y,  i n a schedul e i ncor por at ed t her ei n by r ef er ence,  t he 
uses per mi t t ed as of  r i ght  i n each di st r i ct ,  t hose per mi t t ed as 
accessor y t o t he l i s t ed per mi t t ed uses,  and t hose per mi t t ed 
under  t he headi ng ' speci al  except i ons. ' " ) .  
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t o conf or m t o t he zoni ng or di nance.   Thi s pr act i ce i s mot i vat ed 

by const i t ut i onal  consi der at i ons. 29  

 ¶43 Thi s l i s t  i s  not  exhaust i ve.   Many j ur i sdi ct i ons,  

i ncl udi ng Wi sconsi n,  have cer t ai nl y r ecogni zed t he possi bi l i t y  

t hat  an or di nance need not  f i t  t he t r adi t i onal  mol d per f ect l y i n 

or der  t o const i t ut e zoni ng. 30  Nonet hel ess,  t he l i s t  at t empt s t o 

cat al ogue t hose char act er i st i cs t hat  ar e at  t he hear t  of  

t r adi t i onal  zoni ng or di nances.   

B 

 ¶44 The " pur poses"  of  zoni ng can be ar t i cul at ed i n many 

ways,  wi t h var yi ng l evel s of  gener al i t y.   

 ¶45 On t he br oad,  unspeci f i c  end of  t he spect r um,  one 

t r eat i se asser t s t hat  t he pur pose of  zoni ng i s " t o pr omot e t he 

wel f ar e of  t he communi t y as a whol e. " 31  Anot her  t r eat i se st at es 

t hat  " [ t ] he ul t i mat e and gener al  pur poses of  zoni ng ar e t hose 

t r adi t i onal l y associ at ed wi t h t he pol i ce power . " 32  Needl ess t o 

say,  def i ni ng t he pur pose of  zoni ng t hi s br oadl y does not hi ng t o 

���������������������������������������� �������������������
29 See Count y of  Col umbi a v.  Byl ewski ,  94 Wi s.  2d 153,  169-

70 & n. 9,  288 N. W. 2d 129 ( 1980)  ( descr i bi ng t he pr ot ect i on 
gr ant ed t o pr eex i st i ng,  " non- conf or mi ng"  uses) ;  4 Zi egl er ,  supr a 
not e 6,  § 72: 2 ( descr i bi ng t he " doct r i ne of  vest ed nonconf or mi ng 
uses" ) .    

30 See,  e. g. ,  Hei t man,  226 Wi s.  2d at  553 ( hol di ng t hat  a 
pr oposed i ni t i at i ve t hat  woul d f or bi d a t r eat ment  f aci l i t y  f or  
sexual l y v i ol ent  per sons f r om bei ng l ocat ed anywher e wi t hi n a 
c i t y was an i nval i d i ni t i at i ve because such r egul at i on coul d 
onl y occur  v i a zoni ng) .   

31 See 1 Yokl ey,  supr a not e 24,  § 2- 2.  

32 See 8 McQui l l i n,  supr a not e 3,  § 25. 19.  
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hel p us di st i ngui sh a zoni ng or di nance f r om a non- zoni ng pol i ce 

power  or di nance.   Rel y i ng on such br oad f or mul at i ons of  t he 

pur pose of  zoni ng woul d l ead us t o l abel  f ar  t oo many or di nances 

as zoni ng or di nances.     

 ¶46 Per haps a l ess br oad pur pose of  zoni ng i s  " ' t o 

r egul at e t he gr owt h and devel opment  of  t he c i t y i n an or der l y 

manner . ' " 33  The pr oper  pur pose of  zoni ng has al so been descr i bed 

as " ' conser vi ng t he val ue of  pr oper t y and encour agi ng t he most  

appr opr i at e use of  t he l and. ' " 34  These st at ement s t oo ar e br oad 

and coul d appl y t o a f ar - r eachi ng r ange of  pl anni ng and 

r egul at i on under t aken by l ocal  gover nment s.  

 ¶47 A number  of  sour ces,  i ncl udi ng some of  t he same 

t r eat i ses,  pr ovi de mor e speci f i c  st at ement s of  t he pur pose of  

zoni ng.   For  exampl e,  " [ i ] t s  ul t i mat e pur pose i s t o conf i ne 

cer t ai n c l asses of  bui l di ngs and uses t o cer t ai n l ocal i t i es; " 35 

" t he pur poses of  zoni ng usual l y ar e t o r est r i ct  cer t ai n c l asses 

of  bui l di ngs or  uses t o par t i cul ar  l ocal i t i es, " 36 or  " [ z] oni ng 

or di nances compr ehensi vel y assi gn compat i bl e l and uses 

t o .  .  .  di st r i ct s t hr oughout  t he communi t y. " 37 
���������������������������������������� �������������������

33 See 1 Zi egl er ,  supr a not e 6,  § 1: 3 ( quot i ng Nayl or  v.  
Sal t  Lake Ci t y Cor p. ,  410 P. 2d 764,  765 ( Ut ah 1966) ) .  

34 St at e ex r el .  Savel and Par k Hol di ng Cor p.  v.  Wi el and,  269 
Wi s.  262,  269,  69 N. W. 2d 217 ( 1948)  ( quot i ng Gabr i el son v.  Gl en 
Ri dge,  176 A. 2d 676,  679 ( N. J.  1935) ) .   

35 See 1 Yokl ey,  supr a not e 24,  § 2- 2.  

36 See 8 McQui l l i n,  supr a not e 3,  § 25. 19.  

37 Bi zzel l ,  311 Wi s.  2d 1,  ¶17 ( quot i ng Dani el  R.  Mandel ker ,  
Land Use Law § 1. 04 ( 5t h ed.  2003) ) .   
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 ¶48 The League of  Wi sconsi n Muni ci pal i t i es asser t s i n i t s  

nonpar t y br i ef  t hat  " [ t ] he separ at i on of  i ncompat i bl e l and uses 

i s t he cent r al  pur pose of  zoni ng. " 38  The League ar gues t hat  t hi s 

pr edomi nant  pur pose pr ovi des a genui ne and ef f ect i ve basi s f or  

di st i ngui shi ng t he exer ci se of  zoni ng power  f r om t he exer ci se of  

non- zoni ng power .   Separ at i ng i ncompat i bl e l and uses has been 

emphasi zed as a cent r al  pur pose of  zoni ng si nce zoni ng was f i r st  

r ecogni zed as const i t ut i onal  by t he Uni t ed St at es Supr eme 

Cour t . 39   

¶49 Zoni ng i s a f l exi bl e t ool  ut i l i zed i n many di f f er ent  

ways by l ocal  gover nment s acr oss t he nat i on.   The cent r al  

char act er i st i cs of  t r adi t i onal  zoni ng or di nances and t he var i ous 

st at ement s of  t he pur poses of  zoni ng pr ovi de an anal yt i cal l y 

hel pf ul  f r amewor k f or  det er mi ni ng whet her  a chal l enged or di nance 

i s a zoni ng or di nance.    

C 

¶50 We now t ur n t o t he Or di nance i t sel f ,  f i r st  compar i ng 

and cont r ast i ng i t s char act er i st i cs t o t he t r adi t i onal  

���������������������������������������� �������������������
38 As suppor t  f or  i t s  pr ef er r ed f or mul at i on,  t he League 

ci t es St at e v.  Hunt i ngt on,  143 A. 2d 444,  446 ( Conn.  1958) ;  
Ragucci  v.  Met r o Dev.  Comm' n of  Mar i on Count y,  702 N. E. 2d 677,  
679 ( I nd.  1998) ;  and I n r e Sar di ,  751 A. 2d 772,  774 ( Vt .  2000) .  

I n Town of  Rhi ne v.  Bi zzel l ,  2008 WI  76,  ¶17,  311 
Wi s.  2d 1,  751 N. W. 2d 780,  t he cour t ,  quot i ng Dani el  R.  
Mandel ker ,  Land Use Law § 1. 04 at  1- 4 ( 5t h ed.  2003) ,  wr ot e:  
" [ z] oni ng or di nances compr ehensi vel y assi gn compat i bl e l and uses 
t o zoni ng di st r i ct s t hr oughout  t he communi t y. "  

39 See Vi l l age of  Eucl i d v.  Ambl er  Real t y Co. ,  272 U. S.  365,  
394 ( 1926) .   See 1 Zi egl er ,  supr a not e 6,  § 1: 5 ( descr i bi ng 
c l assi c concept s of  Eucl i dean zoni ng) .  
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char act er i st i cs of  zoni ng or di nances and t hen compar i ng i t s 

pur poses t o t he pur poses of  zoni ng or di nances.  

¶51 Fi r st ,  unl i ke t r adi t i onal  zoni ng or di nances t hat  

cr eat e di st r i ct s ,  t he Or di nance does not  cr eat e di st r i ct s or  

zones i n t he Town.   Rat her ,  i t  appl i es uni ver sal l y t o al l  l and 

i n t he Town.  

¶52 Second,  unl i ke t r adi t i onal  zoni ng or di nances t hat  l i s t  

uses per mi t t ed as of  r i ght  i n each di st r i ct  and pr ohi bi t  t hose 

not  l i s t ed,  t he Or di nance per mi t s not hi ng as of  r i ght ,  nor  does 

i t  aut omat i cal l y pr ohi bi t  anyt hi ng.   Rat her ,  nonmet al l i c  mi ni ng 

has t he pot ent i al  t o be per mi t t ed or  condi t i onal l y per mi t t ed i n 

al l  par t s of  t he Town.  

¶53 Thi r d,  unl i ke t r adi t i onal  zoni ng or di nances t hat  

di r ect l y cont r ol  t he l ocat i on of  act i v i t i es,  t he Or di nance 

l i censes nonmet al l i c  mi ni ng on t he basi s of  t he nat ur e of  t he 

act i v i t y.   " Whi l e zoni ng r egul at es use based on l ocat i on,  

l i censi ng r egul at es t he t ype of  act i v i t y conduct ed wher ever  i t  

mi ght  be l ocat ed. " 40  The Or di nance does not  di r ect l y cr eat e 

ar eas wher e nonmet al l i c  mi ni ng i s al l owed and ot her s wher e i t  i s  

not  al l owed.   I t  r egul at es nonmet al l i c  mi ni ng wher ever  i t  mi ght  

be l ocat ed.       

¶54 The pl ai nt i f f s cont end t hat  t he Or di nance does not  

s i mpl y t el l  t he appl i cant  t he manner  i n whi ch a mi ni ng oper at i on 

i s t o be car r i ed out .   Rat her ,  t hey asser t  t hat  t he Or di nance i s 

i nt r i nsi cal l y and i nsepar abl y connect ed wi t h wher e a mi ne wi l l  

���������������������������������������� �������������������
40 See 1 Yokl ey,  supr a not e 24,  § 2- 1.  
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be oper at ed.   The nonpar t y br i ef  of  Aggr egat e Pr oducer s of  

Wi sconsi n,  I nc. ,  and Wi sconsi n Tr anspor t at i on Bui l der s 

Associ at i on,  I nc. ,  asser t s t hat  t he Or di nance' s st at ed i nt ent  i s  

t o " r egul at e t he l ocat i on"  of  nonmet al l i c  mi nes.   The nonpar t y 

br i ef  al so not es t hat  " const r uct i on, "  " i nst al l at i on, "  

" al t er at i on, "  and " desi gn"  ar e al l  i nt r i nsi cal l y l i nked t o and 

dependent  on t he l ocat i on of  t he mi ne. 41  

¶55 The Or di nance does af f ect  t he l ocat i on wher e mi nes may 

oper at e.   I t  may be t hat  t her e ar e cer t ai n l ocat i ons i n t he Town 

wher e a nonmet al l i c  mi ne woul d not  be al l owed,  even wi t h 

condi t i ons at t ached,  but  t he Or di nance' s i mpact  on t he l ocat i on 

of  nonmet al l i c  mi nes i s an i nci dent al  consequence of  t he 

Or di nance' s gener al  goal  of  ensur i ng t hat  nonmet al l i c  mi nes ar e 

" i n t he best  i nt er est s of  t he c i t i zens of  t he Town,  and wi l l  be 

consi st ent  wi t h t he pr ot ect i on of  publ i c heal t h,  saf et y and t he 

gener al  wel f ar e, "  no mat t er  wher e t hey ar e l ocat ed. 42  

¶56 Four t h,  unl i ke t r adi t i onal  zoni ng or di nances t hat  

endeavor  t o addr ess and or gani ze compr ehensi vel y al l  pot ent i al  

l and uses i n t he geogr aphi c ar ea i n or der  t o separ at e 

���������������������������������������� �������������������
41 For  t he Or di nance' s st at ement  of  i nt ent ,  see ¶14,  supr a.  

42 Gener al  pol i ce power  or di nances wi t h s i mi l ar  pot ent i al  t o 
i nci dent al l y af f ect  t he l ocat i on wher e a l and use may occur  have 
been uphel d by t hi s cour t  i n t he past .   For  exampl e,  i n 
Hal ver son,  38 Wi s.  2d at  9,  t he cour t  hel d t hat  a bui l di ng code 
i ncl udi ng set back r equi r ement s was val i dl y enact ed under  t he 
gener al  pol i ce power .   A set back r equi r ement  coul d r ender  i t  
i mpossi bl e f or  a l andowner  t o use hi s or  her  l and f or  a desi r ed 
use.  
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i ncompat i bl e l and uses,  t he Or di nance appl i es onl y t o one 

par t i cul ar  act i v i t y——nonmet al l i c  mi ni ng.   

¶57 The pl ai nt i f f s ur ge t hat  t he Or di nance compr ehensi vel y 

r egul at es nonmet al l i c  mi ni ng and t hus r esembl es a zoni ng 

or di nance.   Thi s ar gument  mi sunder st ands t he meani ng of  t he wor d 

" compr ehensi ve"  as i t  i s  t ypi cal l y used i n t he cont ext  of  

zoni ng. 43  The wor d " compr ehensi ve"  as used i n t he zoni ng st at ut e 

and t he l i t er at ur e does not  or di nar i l y  r ef er  t o an or di nance 

t hat  t hor oughl y,  t hat  i s ,  compr ehensi vel y,  r egul at es a s i ngl e 

act i v i t y.   The phr ase or di nar i l y  r ef er s t o an or di nance t hat  

addr esses what  c l asses of  act i v i t i es mi ght  be pur sued i n 

geogr aphi c ar eas.  

¶58 I n a s i mi l ar  vei n,  t he pl ai nt i f f s and some ami ci  

cur i ae ur ge t hat  an or di nance i s a zoni ng or di nance when i t  

" per vasi vel y"  r egul at es t he use of  l and.  

¶59 The pl ai nt i f f s ur ge us t o hol d t hat  an or di nance t hat  

" const i t ut es a per vasi ve r egul at i on of  t he use of  l and"  must  be 

cl assi f i ed as a zoni ng or di nance.   They ar gue t he Or di nance i s a 

per vasi ve r egul at i on because i t  s i gni f i cant l y r egul at es al l  

aspect s of  nonmet al l i c  mi ni ng and i s per meat ed wi t h s i t e-

���������������������������������������� �������������������
43 See,  e. g. ,  Wi s.  St at .  § 62. 23( 7) ( c)  ( " Such r egul at i ons 

shal l  be made i n accor dance wi t h a compr ehensi ve pl an .  .  .  . " ) ;  
Pat r i c i a E.  Sal k i n,  Amer i can Law of  Zoni ng,  § 5. 3 ( 5t h ed.  2011)  
( di scussi ng var i ous def i ni t i ons of  " compr ehensi ve pl an"  and 
endor si ng a def i ni t i on t hat  i ncl udes t he f ol l owi ng:  " a pl an of  
t he di v i s i on of  t he l and bet ween publ i c and pr i vat e uses,  
speci f y i ng t he gener al  l ocat i on and ext ent  of  new publ i c 
i mpr ovement s .  .  .  and,  i n t he case of  pr i vat e devel opment s,  t he 
gener al  di st r i but i on among var i ous c l asses of  uses,  such as 
r esi dent i al  busi ness and i ndust r i al  uses" ) .  
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speci f i c  r ef er ences and r egul at i ons.    The pl ai nt i f f s asser t  

t hat  t he Town may condi t i on t he nonmet al l i c  mi ni ng per mi t ,  f or  

exampl e,  by l i mi t i ng t he s i ze and l ocat i on of  t he act i ve mi ni ng 

ar ea i n r el at i onshi p t o t he boundar i es and hi ghways,  by l i mi t i ng 

t he l ocat i on,  s i ze and hei ght  of  st r uct ur es,  and by i mposi ng 

set backs.   Accor di ng t o t he pl ai nt i f f s,  t hese el ement s cont r ol  

t he use of  t he l and,  and t he Or di nance f i t s t he pur pose of  

zoni ng or di nances set  f or t h i n St at e ex r el .  Schl eck v.  Zoni ng 

Boar d of  Appeal s,  254 Wi s.  42,  51,  35 N. W. 2d 312 ( 1948) ,  whi ch 

st at es as f ol l ows:  " The ver y pur pose of  a zoni ng l aw i s t o 

est abl i sh l i mi t at i ons upon t he use of  pr i vat e pr oper t y and 

pr escr i be how i t  may be used.   A zoni ng l aw necessar i l y ,  at  

l east  i n many cases,  l i mi t s t he use whi ch mi ght  ot her wi se be 

made of  t he pr oper t y. "  

¶60 The nonpar t y br i ef s of  Pr ef er r ed Sands of  Mi nnesot a,  

LLC,  and Wi sconsi n Real t or s Associ at i on and Wi sconsi n Bui l der s 

Associ at i on al so ar gue t hat  t he di st i nct i on bet ween a zoni ng 

or di nance and a non- zoni ng pol i ce power  or di nance r est s on how 

per vasi ve or  subst ant i al  t he r egul at i on i s. 44  Pr ef er r ed Sands 

���������������������������������������� �������������������
44 The nonpar t y br i ef  of  t he Wi sconsi n Real t or s Associ at i on 

and Wi sconsi n Bui l der s Associ at i on c i t es t he f ol l owi ng cases f or  
t hi s pr oposi t i on:  Hei t man,  226 Wi s.  2d at  552- 53;  St at e ex r el .  
Savel and Par k Hol di ng Cor p.  v.  Wi el and,  269 Wi s.  262,  69 
N. W. 2d 217 ( 1955) ;  Hal ver son,  38 Wi s.  2d at  9;  and Cushman,  150 
Wi s.  2d 10.  
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ur ges t he f ol l owi ng t est :   " [ A] n or di nance i s a zoni ng or di nance 

i f  i t  const i t ut es,  or  woul d const i t ut e,  a subst ant i al  

i nt er f er ence wi t h l and use. " 45  

¶61 I n r el y i ng on t he concept s of  " per vasi ve r egul at i on of  

l and use"  and " subst ant i al  i nt er f er ence wi t h l and use" 46 

( concept s whi ch seem t o be used i nt er changeabl y i n case l aw and 

i n t he l i t er at ur e)  t o i dent i f y a zoni ng or di nance,  t he 

pl ai nt i f f s and t he ami ci  cur i ae dr aw upon a f eat ur e t hat  our  

case l aw and some aut hor i t i es consi der  r el evant .  

¶62 The cour t  has st at ed t hat  when a " pr oposed i ni t i at i ve 

const i t ut es a per vasi ve pr ohi bi t i on on t he use of  l and wi t hi n a 

j ur i sdi ct i on,  i t  i s  ei t her  a zoni ng or di nance or  an amendment  t o 

a zoni ng or di nance. " 47   

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

Thi s nonpar t y br i ef  al so t akes t he posi t i on t hat  even i f  
t he l ocal  or di nance r egul at es l and use i n a per vasi ve manner ,  
Wi sconsi n cour t s wi l l  uphol d t he r egul at i on as a non- zoni ng 
r egul at i on onl y i f  i ndependent  st at ut or y aut hor i t y exi st s f or  
such r egul at i on.   We r ej ect  t he cont ent i on t hat  any or di nance 
t hat  coul d be const r ued as per vasi vel y af f ect i ng t he use of  l and 
must  be suppor t ed by i ndependent  st at ut or y aut hor i t y beyond t he 
pol i ce power  or  zoni ng aut hor i t y t o avoi d bei ng cl assi f i ed as a 
zoni ng or di nance.  

45 Pr ef er r ed Sands dr aws on 1 Edwar d H.  Zi egl er ,  Jr . ,  
Rat hkopf ' s The Law of  Zoni ng and Pl anni ng,  § 1: 10 ( 2011) ,  f or  
t hi s f or mul at i on.  

46 See 1 Zi egl er ,  supr a not e 6,  § 1: 10 ( " Wher e t he 
par t i cul ar  r est r i ct i on const i t ut es,  or  woul d const i t ut e,  a 
subst ant i al  i nt er f er ence wi t h l and use,  t he muni ci pal i t y 
or di nar i l y  must  t r eat  i t  as a zoni ng r egul at i on .  .  .  . " ) .  

47 Hei t man,  226 Wi s.  2d at  553.   
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¶63 The At t or ney Gener al  has decl ar ed t hat  when " an 

or di nance const i t ut es a per vasi ve r egul at i on of ,  and i n many 

i nst ances a pr ohi bi t i on on t he use of ,  l and,  I  .  .  .  concl ude 

t hat  such an or di nance i s a zoni ng or di nance whi ch r equi r es 

count y boar d appr oval . " 48 

¶64 Unf or t unat el y,  t he phr ases " per vasi ve r egul at i on"  of  

t he use of  l and or  " subst ant i al  i nt er f er ence"  wi t h t he use of  

l and ar e not  ef f ect i ve br i ght - l i ne r ul es t o gui de l ocal  

gover nment s or  cour t s.   These phr ases t ur n out  t o be woef ul l y 

di m when appl i ed t o var yi ng f act s and may be over - i ncl usi ve i n 

appl i cat i on.    

¶65 As poi nt ed out  by t he di ssent  i n Hei t man v.  Ci t y of  

Maust on Common Counci l ,  226 Wi s.  2d 542,  556- 59,  595 N. W. 2d 450 

( Ct .  App.  1999) ,  t he wor ds " per vasi ve r egul at i on of  l and use"  

ar e over l y br oad and br i ng wi t hi n t he c l assi f i cat i on of  zoni ng 

many or di nances t hat  have been consi der ed non- zoni ng exer ci ses 

of  t he pol i ce power .  

���������������������������������������� �������������������
48 76 Op.  At t ' y  Gen.  60,  68 ( 1987) .    

I n Gor di e Boucher ,  178 Wi s.  2d at  94 ( over r ul ed by Wood,  
260 Wi s.  2d 71) ,  t he cour t  of  appeal s adopt ed t he At t or ney 
Gener al ' s  v i ew:  

We bel i eve t hat  t he at t or ney gener al  has st at ed t he 
pr oper  t est  t o det er mi ne when a l ocal  r egul at i on may 
be i mposed under  t he l ocal i t y ' s gener al  pol i ce 
power  .  .  .  and when t he r egul at i on i s zoni ng .  .  .  .  

The essence of  t he at t or ney gener al ' s  opi ni on i s t hat  
some l and use cont r ol s ar e so per vasi ve t hat  t hei r  
i mposi t i on must  be sur r ounded wi t h t he subst ant i ve and 
pr ocedur al  saf eguar ds whi ch zoni ng r equi r es.   
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¶66 Fi f t h,  unl i ke t r adi t i onal  zoni ng or di nances t hat  

f eat ur e f i xed,  sel f - admi ni st er i ng r ul es and do not  al l ow f or  

case- by- case,  ad hoc assessment s of  i ndi v i dual  uses i n 

par t i cul ar  l ocat i ons,  t he Or di nance f eat ur es no per mi t t ed uses.   

The Or di nance oper at es excl usi vel y on a case- by- case basi s,  

wher e each woul d- be l and user  must  appl y f or  a per mi t  t o engage 

i n nonmet al l i c  mi ni ng.   Al t hough t her e has been an i ncr ease i n 

" condi t i onal  uses"  i n zoni ng or di nances,  zoni ng or di nances st i l l  

gener al l y i ncl ude cer t ai n cat egor i es of  uses t hat  ar e per mi t t ed 

as of  r i ght  and do not  r equi r e case- by- case assessment . 49     

¶67 The pl ai nt i f f s ur ge t hat  t he Or di nance must  be a 

zoni ng or di nance because mi nes ar e gr ant ed " condi t i onal  use 

per mi t s, "  a phr ase commonl y associ at ed wi t h condi t i onal l y 

al l owed uses i n t he zoni ng cont ext .    

¶68 Thi s ar gument  makes t oo much of  t he Or di nance' s 

t er mi nol ogy.   Regul at i ons and l i censi ng r egi mes adopt ed under  

t he pol i ce power  commonl y r equi r e per mi t s or  l i censes.   

Wi sconsi n St at .  § 61. 34( 1)  al l ows l ocal i t i es gr eat  f l exi bi l i t y  

i n t hei r  use of  t he pol i ce power .   Towns may ut i l i ze " l i cense,  

r egul at i on,  suppr essi on,  bor r owi ng,  t axat i on,  speci al  

assessment ,  appr opr i at i on,  f i ne,  i mpr i sonment ,  and ot her  

necessar y or  conveni ent  means"  i n or der  t o i mpl ement  or di nances.   

I f  one i s not  per suaded t hat  gr ant i ng condi t i onal  per mi t s i s 

al l owed as a met hod of  " l i cense"  or  " r egul at i on, "  i t  i s  

���������������������������������������� �������������������
49 See Mar kham & Rober t s,  supr a not e 19,  at  7 ( " Gener al l y,  

t wo cat egor i es of  al l owabl e uses ar e l i s t ed f or  each zoni ng 
di st r i ct :  per mi t t ed uses and condi t i onal  uses. " ) .  
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comf or t abl y a " necessar y or  conveni ent  means"  t o i mpl ement  an 

or di nance.  

¶69 Just  as t he Or di nance' s use of  t he phr ase " condi t i onal  

use per mi t "  does not  r ender  i t  a zoni ng or di nance,  t he Town' s 

st at ement  t hat  t he Or di nance was adopt ed pur suant  t o i t s gener al  

pol i ce power s i s  not  det er mi nat i ve of  t he c l assi f i cat i on of  t he 

or di nance.   " [ A]  muni ci pal i t y cannot  evade t he .  .  .  l egi s l at i ve 

l i mi t at i ons i mposed on t he zoni ng power  .  .  .  by l abel i ng what  

i s act ual l y a zoni ng or di nance a ' pol i ce power '  or di nance. " 50    

¶70 Si xt h,  l i ke t r adi t i onal  zoni ng or di nances t hat  al l ow 

cer t ai n pr eexi st i ng uses t o r emai n al t hough t hey do not  conf or m 

t o t he or di nance,  t he Or di nance " gr andf at her s"  exi st i ng 

nonmet al l i c  mi nes.   However ,  no r ul e exi st s t hat  a non- zoni ng 

pol i ce power  or di nance cannot  exempt  pr eexi st i ng uses.    

¶71 I n t hi s i nst ance,  t he Town appar ent l y det er mi ned t hat  

pr eexi st i ng mi nes had pr oven t hemsel ves t o be har ml ess enough 

t hat  t he owner s woul d not  be r equi r ed t o under go t he appl i cat i on 

pr ocess and obt ai n per mi t s unl ess t he act i v i t i es wer e expanded.   

That  t he Town chose t o make t he Or di nance l ess f ar - r eachi ng t han 

i t  mi ght  have does not  t r ansf or m i t  i nt o a zoni ng or di nance.  

¶72 I n sum,  many t r adi t i onal  char act er i st i cs of  zoni ng 

or di nances ar e absent  f r om t he Or di nance.   The Or di nance does 

not  cr eat e mul t i pl e di st r i ct s;  i t  appl i es wi t h equal  f or ce t o 

any l ocat i on i n t he Town.   The Or di nance does not  conf i ne 

nonmet al l i c  mi ni ng t o any par t i cul ar  ar ea i n t he Town;  no par t s 

���������������������������������������� �������������������
50 See 1 Zi egl er ,  supr a not e 6,  § 1: 10.    
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of  t he Town ar e f or ecl osed t o nonmet al l i c  mi ni ng.   The Or di nance 

does not  di r ect l y af f ect  wher e an act i v i t y may t ake pl ace;  i t  

gover ns how an act i v i t y must  be conduct ed and i nci dent al l y 

l i mi t s wher e i t  may be conduct ed.   The Or di nance does not  

aut omat i cal l y per mi t  or  pr ohi bi t  any l and use;  i t  oper at es 

ent i r el y on a case- by- case bas i s.   The Or di nance does not  

compr ehensi vel y addr ess a wi de r ange of  pot ent i al  c l asses of  

l and use;  i t  speaks onl y t o a s i ngl e,  speci f i c  l and use.      

¶73 Never t hel ess,  t he Or di nance has si mi l ar i t i es t o a 

zoni ng or di nance.   Condi t i onal  al l owance of  a l and use and 

exempt i on of  pr eexi st i ng l and uses ar e f eat ur es associ at ed wi t h 

zoni ng or di nances.   The Or di nance cl ear l y r egul at es t he use of  

l and i n a pot ent i al l y  dr amat i c  way.  I t  r egul at es nonmet al l i c 

mi ni ng i n many r espect s and i n gr eat  det ai l .   A l andowner  mi ght  

be bar r ed f r om engagi ng i n nonmet al l i c  mi ni ng i n a cer t ai n 

l ocat i on or  i n t he ent i r e Town because of  t he t er ms of  t he 

Or di nance.   The ext ent  t o whi ch an or di nance af f ect s t he use of  

l and i s a r el evant  consi der at i on i n det er mi ni ng whet her  t he 

r egul at i on i s a zoni ng or di nance,  but  t hi s consi der at i on i s not  

di sposi t i ve.   Many non- zoni ng or di nances af f ect  t he use of  

l and. 51 

���������������������������������������� �������������������
51 I n i t s nonpar t y br i ef ,  Pr ef er r ed Sands of  Mi nnesot a,  LLC,  

ar gues t hat  a r ef er ence t o " mi ni ng"  i n t he zoni ng st at ut e,  Wi s.  
St at .  § 62. 23( 7) ,  and r ef er ences t o " zoni ng"  i n t he nonmet al l i c  
mi ni ng r ecl amat i on st at ut e,  Wi s.  St at .  § 295. 20,  " r eveal  t he 
Wi sconsi n Legi s l at ur e' s i nt ent  and expect at i on t hat  nonmet al l i c  
mi ni ng wi l l  be addr essed t hr ough zoni ng. "  
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¶74 An exami nat i on of  t he s i mi l ar i t i es and di f f er ences 

poi nt s t o t he concl usi on t hat  t hi s Or di nance i s not  a zoni ng 

or di nance.        

¶75 Fi nal l y,  we compar e t he pur poses of  t he Or di nance wi t h 

t he pur poses of  zoni ng.    

¶76 As i s t he case wi t h t he Or di nance' s char act er i st i cs,  

t he Or di nance' s pur pose over l aps wi t h t he pur poses of  zoni ng t o 

some ext ent .   Recal l  t hat  t he " pur pose"  of  zoni ng coul d be 

st at ed as br oadl y as " [ t ] o pr omot e t he wel f ar e of  t he communi t y 

as a whol e. "   I n t hat  sense,  t he Or di nance and zoni ng have 

i dent i cal  pur poses.   The Or di nance' s sel f - pr ocl ai med " pur pose"  

i s " t o pr omot e t he heal t h,  saf et y,  pr osper i t y,  aest het i cs and 

gener al  wel f ar e of  t he peopl e and communi t i es wi t hi n t he 

Town .  .  .  . "  As one of  t he nonpar t y br i ef s poi nt s out ,  t he 

Or di nance i s consi st ent  wi t h a br oad st at ement  of  t he gener al  

pur poses of  zoni ng l aw i n t hat  i t  est abl i shes l i mi t at i ons on t he 

use of  pr i vat e pr oper t y.            

¶77 Such br oad st at ement s of  t he pur poses of  zoni ng and 

t he pur poses of  t he Or di nance ar e not  hel pf ul  i n di st i ngui shi ng 

a zoni ng or di nance f r om an or di nance enact ed pur suant  t o non-

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

As we have st at ed,  zoni ng i s a subset  of  t he pol i ce power  
and si mpl y because a r egul at i on coul d be achi eved t hr ough zoni ng 
does not  necessar i l y  mean t hat  zoni ng i s t he onl y per mi ssi bl e 
way t o achi eve t he r egul at i on.   The br i ef ' s  ar gument  r egar di ng 
t he r ef er ences t o zoni ng i n Wi s.  St at .  § 295. 20 does not  
per suade us t hat  r egul at i on of  nonmet al l i c  mi nes may be achi eved 
onl y t hr ough a zoni ng or di nance.   



No.  2010AP2398   
�

32 
 

zoni ng pol i ce power .   The st at ut or i l y  enumer at ed pur poses of  

zoni ng ar e not  t he excl usi ve domai n of  zoni ng r egul at i on. 52      

¶78 A mor e speci f i c  and anal yt i cal l y hel pf ul  f or mul at i on 

of  t he " pur pose"  of  zoni ng,  at  l east  i n t he pr esent  case,  i s " t o 

separ at e i ncompat i bl e l and uses. "   I n t hi s sense,  t he Or di nance 

does not  seem even l oosel y s i mi l ar  t o zoni ng.   The Or di nance 

does not  expl i c i t l y  separ at e di f f er ent  l and uses,  nor  does i t  

expl i c i t l y  decl ar e any l and uses i ncompat i bl e wi t h any ot her s.   

The Town' s " i nt ent "  appear s t o be t o r egul at e i n det ai l  

nonmet al l i c  mi nes.  

¶79 The pr esent  case i s not  a case i n whi ch t he Town i s 

evadi ng t he pr ocedur al  r equi r ement s of  zoni ng by adopt i ng a 

pl et hor a of  or di nances t hat ,  t aken t oget her ,  achi eve r esul t s so 

s i mi l ar  t o a t r adi t i onal  zoni ng or di nance t hat  t hey must  be 

t r eat ed as such.  

*  *  *  *  

¶80 A compar i son of  t he t r adi t i onal  char act er i st i cs of  

zoni ng or di nances t o t he char act er i st i cs and pur poses of  t he 

Or di nance at  i ssue r eveal s t hat  t he f undament al  di f f er ences 

bet ween t he Or di nance and t he t r adi t i onal  char act er i st i cs and 

pur poses of  zoni ng or di nances over whel m t he si mi l ar i t i es.   The 

Town' s Or di nance l acks many of  t he f undament al ,  t r adi t i onal  

i ndi c i a of  a zoni ng or di nance.   I t s pur pose i s t he same as t hat  

of  a t r adi t i onal  zoni ng or di nance onl y i f  we def i ne t he pur pose 

���������������������������������������� �������������������
52 Wood,  260 Wi s.  2d 71 ( r ej ect i ng t he ar gument  t hat  onl y 

zoni ng r egul at i ons may consi der  use of  l and and hol di ng t hat  
zoni ng and pl at t i ng ar e not  mut ual l y excl usi ve) .  
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wi t h a sweepi ng l evel  of  gener al i t y.   Thus,  we hol d t hat  t he 

Or di nance i s a val i d exer ci se of  t he Town' s non- zoni ng pol i ce 

power ;  no count y boar d appr oval  was r equi r ed.    

¶81 Accor di ngl y,  we r ever se t he j udgment  of  t he c i r cui t  

cour t .    

By the Court.—The j udgment  of  t he c i r cui t  cour t  i s  

r ever sed.  

¶82 Just i ce DAVI D T.  PROSSER di d not  par t i c i pat e.  
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