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SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2010AP1937- OA 
COMPLETE TI TLE:   

Wi sconsi n Pr osper i t y Net wor k,  The MacI ver  
I nst i t ut e f or  Publ i c Pol i cy,  I nc. ,  Amer i cans f or  
Pr osper i t y,  Rever end Davi d Ki ng,  Concer ned 
Ci t i zens of  I owa Count y,  I nc. ,  Dani el  O.  Cur r an,  
Or i annah Paul ,  The Sheboygan Li ber t y Coal i t i on,  
Ki mber l y J.  Si mac and Nor t hwoods Pat r i ot  Gr oup,   
I nc. ,  
          Pet i t i oner s,  
     v.  
Gor don Myse,  Chai r  of  t he Wi sconsi n Gover nment   
Account abi l i t y  Boar d,  Thomas Bar l and i t ’ s  Vi ce-
Chai r ;  each of  i t s  ot her  member s,  Mi chael  
Br ennan,  Thomas Cane,  Ger al d C.  Ni chol ,  Davi d G.  
Dei ni nger  and Kevi n Kennedy i t s Di r ect or  & 
Gener al  Counsel ;  each onl y i n hi s of f i c i al   
capaci t y,  
          Respondent s,  
Mar y Bel l  and Wi sconsi n Educat i on Associ at i on 
Counci l ,  
          I nt er venor s- Respondent s.  
 

�   ORI GI NAL ACTI ON 
  
OPI NI ON FI LED:  Mar ch 19,  2012   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Sept ember  6,  2011 
  
SOURCE OF APPEAL:   
 COURT:          
 COUNTY:  DANE   
 JUDGE:        
   
JUSTI CES:   
 CONCURRED:  ABRAHAMSON,  C. J.  concur s ( Opi ni on f i l ed) .     
 DI SSENTED:          
 NOT PARTI CI PATI NG:  PROSSER,  J.  wi t hdr aws.     
   
ATTORNEYS:   

For  t he pet i t i oner s t her e wer e br i ef s f i l ed by James R.  

Tr oupi s,  Sar ah E.  Tr oupi s,  Chr i st  T.  Tr oupi s and Tr oupi s Law 

Of f i ce LLC,  Mi ddl et on,  Ri char d M.  Esenber g and Wi sconsi n 

I nst i t ut e f or  Law & Li ber t y ,  Mi l waukee,  and Mi chael  D.  Dean and 
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Fi r st  Fr eedoms Foundat i on,  I nc. ,  Waukesha,  and or al  ar gument  by 

Ri char d M.  Esenber g.  

For  t he r espondent s t he cause was ar gued by Thomas C.  

Bel l avi a,  assi st ant  at t or ney gener al ,  wi t h whom on t he br i ef  was 

J. B.  Van Hol l en,  at t or ney gener al .  

For  t he i nt er venor s- r espondent s t her e was a br i ef  f i l ed by 

Rober t  H.  Fr i eber t ,  Mat t hew W.  O’ Nei l l ,  Jer emy P.  Levi nson and  

Fr i eber t ,  Fi ner t y & St .  John,  S. C. ,  Mi l waukee,  and Kur t  Kobel t  

and Wi sconsi n Educat i on Associ at i on Counsel ,  Madi son,  and or al  

ar gument  by Mat t hew W.  O’ Nei l l .  

Ami cus cur i ae br i ef s wer e f i l ed on behal f  of  t he Cent er  f or  

Medi a and Democr acy by Ben Manski  of  Li ber t y Tr ee Foundat i on,  

Madi son,  The Br ennan Cent er  f or  Just i ce at  NYU School  of  Law,  by  

J.  Adam Skaggs,  Mar k Ladov ,  and Mi mi  Mar zi ani  of  t he Br ennan 

Cent er  f or  Just i ce at  NYU School  of  Law,  New Yor k,  and Edwi n J.  

Hughes  and St af f or d Rosenbaum LLP,  Madi son,  t he Cent er  f or  

Compet i t i ve Pol i t i cs by Mi t chel l  R.  Ol son and Axl ey Br ynel son,  

LLP,  Madi son,  and t he I nst i t ut e f or  Just i ce by Lee U.  McGr at h,  

Ant hony B.  Sander s ,  and Jason A.  Adki ns  of  t he I nst i t ut e f or  

Just i ce Mi nnesot a Chapt er ,  Mi nneapol i s.  
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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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Wisconsin Prosperity Network, The MacIver 
Institute for Public Policy, Inc., Americans 
for Prosperity, Reverend David King, Concerned 
Citizens of Iowa County, Inc., Daniel O. 
Curran, Oriannah Paul, The Sheboygan Liberty 
Coalition, Kimberly J. Simac and Northwoods 
Patriot Group, Inc., 
 
          Petitioners, 
 
     v. 
 
Gordon Myse, Chair of the Wisconsin Government 
Accountability Board, Thomas Barland, its Vice-
Chair; each of its other members, Michael 
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PER CURI AM.      

¶1 On August  9,  2010,  a pet i t i on f or  an or i gi nal  act i on 

was f i l ed by Wi sconsi n Pr osper i t y Net wor k,  I nc. ,  The MacI ver  

I nst i t ut e f or  Publ i c Pol i cy,  I nc. ,  Amer i cans f or  Pr osper i t y,  
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Rever end Davi d Ki ng,  Concer ned Ci t i zens of  I owa Count y,  I nc. ,  

Dani el  O.  Cur r an,  Or i annah Paul ,  The Sheboygan Li ber t y 

Coal i t i on,  Ki mber l y J.  Si mac,  and Nor t hwoods Pat r i ot  Gr oup,  I nc.   

A r esponse was f i l ed by Gor don Myse,  Thomas Bar l and,  Mi chael  

Br ennan,  Thomas Cane,  Ger al d C.  Ni chol ,  Davi d Dei ni nger ,  and 

Kevi n Kennedy,  each i n hi s r espect i ve of f i c i al  capaci t y as an 

of f i cer ,  member ,  counsel  or  empl oyee of  t he Wi sconsi n Gover nment  

Account abi l i t y  Boar d ( GAB) .   On August  13,  2010,  t hi s cour t  

enj oi ned t he GAB f r om enf or ci ng t he amendment s t o Wi s.  Admi n.  

Code § GAB 1. 28 publ i shed on Jul y 31,  2010,  pendi ng f ur t her  

or der  of  t hi s cour t .     

¶2 On November  30,  2010,  af t er  consi der i ng t he 

pet i t i oner s '  and r espondent s '  br i ef s r egar di ng whet her  t he 

pet i t i on war r ant ed t he exer ci se of  t hi s cour t ' s  or i gi nal  

j ur i sdi ct i on,  t hi s cour t  gr ant ed l eave t o commence t he or i gi nal  

act i on and assumed j ur i sdi ct i on over  t he act i on.   On t he same 

day,  we gr ant ed a mot i on by Mar y Bel l  and t he Wi sconsi n 

Educat i on Associ at i on Counci l  t o i nt er vene.   

¶3 The cour t  r ecei ved br i ef s on t he mer i t s f r om t he 

par t i es and hel d or al  ar gument  on Sept ember  6,  2011.   Af t er  

consi der i ng t he par t i es '  br i ef s and ar gument s,  t he s i x 

par t i c i pat i ng j ust i ces unani mousl y agr ee t hat  t he August  13,  

2010 or der  enj oi ni ng t he r espondent s f r om enf or ci ng t he Jul y 31,  

2010 amendment s t o Wi s.  Admi n.  Code § GAB 1. 28 shoul d be 

vacat ed.   Never t hel ess,  t he cour t  i s  equal l y di v i ded on t he 

r at i onal e.   Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  Just i ce Ann 

Wal sh Br adl ey,  and Just i ce N.  Pat r i ck Cr ooks woul d concl ude t hat  
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t he GAB had aut hor i t y under  Wi s.  St at .  §§ 5. 05( 1) ( f )  and 227. 11 

t o pr omul gat e t he Jul y 31,  2010 amendment s t o Wi s.  Admi n.  Code 

§ GAB 1. 28.   They woul d concl ude t hat  t he amendment s ar e not  

f aci al l y i nval i d under  t he Fi r st  Amendment  of  t he Uni t ed St at es 

Const i t ut i on or  Ar t i c l e I ,  Sect i on 3 of  t he Wi sconsi n 

Const i t ut i on.   Just i ce Pat i ence Dr ake Roggensack,  Just i ce 

Annet t e Ki ngsl and Zi egl er ,  and Just i ce Mi chael  J .  Gabl eman woul d 

di smi ss t he act i on on t he gr ound t hat  an or i gi nal  act i on was 

i mpr ovi dent l y gr ant ed.      

¶4 When t hi s cour t  spl i t s evenl y,  t he cour t  of  appeal s '  

deci s i on i s af f i r med i f  t he case i s bef or e t hi s cour t  on a 

pet i t i on f or  r evi ew,  or  t he cause i s r emanded t o t he cour t  of  

appeal s f or  f ur t her  pr oceedi ngs i f  i t  i s  bef or e t hi s cour t  on a 

bypass or  cer t i f i cat i on.   St at e v.  El am,  195 Wi s.  2d 683,  684-

85,  538 N. W. 2d 249 ( 1995) .   Thi s case,  however ,  i s  not  bef or e 

t he cour t  on a pet i t i on f or  r evi ew,  bypass,  or  cer t i f i cat i on but  

r at her  as an or i gi nal  act i on pur suant  t o a pet i t i on f or  l eave t o 

commence an or i gi nal  act i on seeki ng decl ar at or y r el i ef  and a 

r equest  f or  t empor ar y i nj unct i ve r el i ef  enj oi ni ng t he 

enf or cement  of  t he amendment s t o Wi s.  Admi n.  Code § GAB 1. 28.  

¶5 Accor di ngl y,  t he or i gi nal  act i on pendi ng bef or e t hi s 

cour t  i s  di smi ssed and t he August  13,  2010 or der  enj oi ni ng t he 

r espondent s f r om enf or ci ng t he Jul y 31,  2010 amendment s t o Wi s.  

Admi n.  Code § GAB 1. 28 i s vacat ed.  

¶6 Just i ce DAVI D T.  PROSSER,  JR.  wi t hdr ew f r om 

par t i c i pat i on.  
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¶7 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   On August  

9,  2010,  about  one and one- hal f  year s ago,  t he pet i t i oner s asked 

t he cour t  t o t ake j ur i sdi ct i on of  an or i gi nal  act i on chal l engi ng 

r ul es adopt ed by t he Gover nment  Account abi l i t y  Boar d.    

¶8 Four  days l at er ,  even bef or e t he cour t  accept ed t he 

or i gi nal  act i on,  Just i ces Pr osser ,  Roggensack,  Zi egl er ,  and 

Gabl eman vot ed t o enj oi n t he Gover nment  Account abi l i t y  Boar d 

f r om enf or ci ng t he r ul es t he pet i t i oner s wer e chal l engi ng.   

( Just i ces Br adl ey,  Cr ooks,  and I  di ssent ed. )   The cour t  accept ed 

t he or i gi nal  act i on on November  30,  2010,  l eavi ng t he i nj unct i on 

i n pl ace.     

¶9 Just i ces Roggensack,  Zi egl er ,  and Gabl eman now 

concl ude,  wi t hout  any expl anat i on,  t hat  t he or i gi nal  act i on was 

i mpr ovi dent l y gr ant ed.   Thi s vot e f or  di smi ssal  i s  ver y 

sur pr i s i ng gi ven t hat  i n t he or der  gr ant i ng t he t empor ar y 

i nj unct i on,  t he j ust i ces det er mi ned t hat  t he pet i t i oner s had met  

t hei r  bur den t o show,  among ot her  mat t er s,  " a l i kel i hood of  

success on t he mer i t s. "             

¶10 Because t he t hr ee j ust i ces do not  expl ai n t hei r  vot e 

f or  di smi ssal ,  we ar e l ef t  t o wonder  why t hey now f ai l  t o 

addr ess t he mer i t s of  t he pet i t i on.  
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