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REVI EW of orders of the Court of Appeals. Reversed.

11 ANN  WALSH BRADLEY, J. The  petitioners, Adm r al
| nsur ance Conpany and Chubb Custom I nsurance Conpany
(hereinafter Admiral), seek review of unpublished orders of the
court of appeals, which dismssed as untinmely Admiral's appeal

of a grant of summary judgnment in favor of Paper Converting
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Machi ne Conpany (PCMC).! In the event that we conclude that the
appeal was tinely and reverse the court of appeals, Admral also
asks us to review the circuit court's grant of summary judgnment
in favor of PCMC.

12 The court of appeals dismssed Admral's appeal as
untinely because it concluded that the circuit court's March 26,
2009 decision and order was the final order for purposes of
appeal. Admral argues that the March 26 decision and order was
not a final order because it did not dispose of the entire
matter in litigation, and it notes that the order did not
contain a statenment of finality. Admral contends that the
judgnent entered on July 8, 2009, was final for purposes of
appeal, and that it tinely appealed fromthat judgnent.

13 I f we conclude that there is any anbiguity in an order
or judgnent about whether it disposes of the entire matter in
[itigation as to one or nore of the parties, we wll construe
the anbiguity so as to preserve the right to appeal. Under
these «circunstances, although the March 26 order arguably
di sposed of the entire matter in litigation between the parties,
we cannot say on this record that it unanbiguously did so.

Accordingly, we construe it as nonfinal, pursuant to our policy

' Admiral Ins. Co. v. Paper Converting Machine Co., No.
2009AP2099, wunpublished slip op. (Ws. C. App. Dec. 21, 2010),
dism ssing Admral's appeal of an order of the circuit court for
Qutagam e County, Mtchell J. Metropulos, J., as untinely;
Adm r al | ns. Co. V. Paper Converting Machine Co., No.
2009AP2099, unpublished order (Ws. C. App. Jan. 14, 2011)
(denying Admral's notion for reconsideration).
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of construing any anbiguity to preserve the right of appeal. W
conclude that Admral's appeal of the July 8 judgnent is tinely.

14 Regarding the nerits, Admral acknow edges that it
entered into an agreenent with its insured, PCMC, to contribute
$2 mllion towards the settlenent of a lawsuit, but it contends
that the oral funding agreenment is unenforceable because it does
not neet the requirements of Ws. Stat. § 807.05.2 Even if the
contract is enforceable, Admral asserts that it is entitled to
restitution, either because PCMC was unjustly enriched by its
contribution of $2 mllion towards the settlenent or because of
Admral's m stake of fact.

15 W conclude that the requirenents of Ws. Stat.
8§ 807.05 are inapplicable, and the funding agreenent is an
enforceabl e contract. We further conclude that wunder these
ci rcunstances, an insurer cannot recover paynents based on an
unjust enrichnment theory, and Admiral's asserted m stake of fact
does not provide grounds for voiding the contract.

16  Accordingly, we reverse the court of appeals.

I

17 The follow ng facts are undi sputed. PCMC manufactures

paper nmachi nes. El i zabeth Young was severely injured on

February 22, 2005, while working on a machine that was

2 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicated. Wsconsin Stat.
§ 807.05 governs the enforceability of agreements, stipulations,
and consent between parties and their attorneys.



No. 2009AP2099

manuf actured by PCMC, and PCMC |earned about the accident
shortly thereafter. At the tinme, PCMC was sel f-insured.

18 Several nonths later, PCMC was acquired by another
conpany, and it purchased additional insurance coverage. PCMC
mai ntained a self-insured retention of $250,000 (which included
defense costs), and additionally, it purchased two relevant
policies: (1) a clainms-nade policy issued by Admral |nsurance
Conpany that provi ded $2 million in product s/ conpl et ed
operations liability coverage;® and (2) an excess policy issued
by Chubb Cust om I nsurance.

19 As part of its application for insurance, PCMC
disclosed all pending legal cases as well as known accidents
that could reasonably result in litigation. PCMC' s di scl osure
was nade to Admral's underwiting departnment, and it included
the accident in which Young was i njured.

110 Approximately one year after the policies were issued,
Young filed suit against PCMC, and PCMC notified Admral's
clainms departnment of the litigation. Al t hough Admiral was not

named as a party, it opened a file on the case and hired an

attorney to represent its interest in the lawsuit. By letter,
Adm r al I nf or med PCMC  that It had been "moni toring
the . . . claim and determned that there is exposure to the

Admral policy."

% The Admiral policy pronmised to cover certain clains that
were first made against the insured within the policy period
but it did not cover any property danmage or bodily injury which
occurred before Septenber 7, 1995.
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111 Adm ral partici pated in medi ati on, and during
settlenment negotiations, it entered into a funding agreenent
with PCMC to contribute its policy limts, $2 mllion, toward
settlenment of the lawsuit. Admral admts that the attorney it
sent to the settlenent negotiations acted as its representative
or agent, and that Admral provided the attorney with authority
to contribute the policy limts to achieve settlenment wthout
any intent to seek reinbursenent from PCMC

22 Utimately, Young agreed to accept $3.5 nillion to
settle the suit. A witten settlenment agreenent was signed by
PCMC s attorney, Young, and Young's attorney, but not by
Adm ral .

13 After the settlenent agreenent was negotiated but
prior to sending its paynent wunder the funding agreenent,
Adm ral changed its position on coverage. It contended, for the
first time, that there was no coverage for the Young accident

under the known clains exclusion of its policy.*

* The known clains endorsenent states that it nodifies
i nsurance provided under commercial general liability coverage,
comrer ci al property coverage, and  professional liability
cover age. It nakes no nention of products/conpleted operations
liability coverage, the type of coverage purchased by PCMC. The
text of the exclusion is as follows: "It is agreed this
i nsurance does not apply to liability arising out of any claim
or 'occurrence', or circunstance or condition that may result in
a claim or 'occurrence', known or which reasonably should have
been known by an insured prior to 09/07/2005."
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114 Admral inplied that it would w thhold paynent unless
PCMC agreed that it had reserved the right to seek reinbursenent
from PCMC in a subsequent lawsuit.®> PCMC replied that Adniral
was bound by the funding agreenent and had no right to seek
rei mbur senent . Admiral paid the policy's maxinmum $2 mllion
as it had agreed to do.°®

15 Admral then filed an action against PCMC, seeking a

declaration that its policies provided no coverage for Young's

On July 12, 2007, Admiral sent a letter to PCMC which
relied on this exclusion in disclaimng coverage: "W have now
been advised that Paper Converting Machi ne Conpany knew of the
claim of Elizabeth Young at least as early as July 22, 2005
(when the claim was disclosed by Paper Converting Machine
Conmpany on a 'clains audit' form. The fact that the claim of
El i zabeth Young was known to Paper Converting Machine Conpany
prior to September 7, 2005, brings this claim clearly and
unanbi guously wthin the 'known <clainms' exclusion of the

policy."

® On July 16, it sent the following letter: "Adniral
| nsurance Conpany has denied, and continues to deny, coverage
for the clains arising out of the Elizabeth Young incident.

However, as long as all interested parties agree that by
participating in the settlenment wth the Elizabeth Young
plaintiffs reflected in the 'Post Mdiation Agreenent' in the
Qutagam e County Circuit Court |awsuit, Admiral does not waive,
and continues to expressly reserve, its coverage defenses in
this matter, then Admral wll agree to advance nobney toward
that settlement as iif it did afford coverage, leaving the

resolution of the coverage issue to be later determ ned."”

® The excess insurer, Chubb, paid $1.3 million, and |ikew se
attenpted to reserve the right to seek rei nmbursenent.
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claim and reinbursenent of the $2 mllion.” PCMC answered and
filed a separate counterclaim for attorney fees.® Al parties
nmoved for summary judgnent.

116 The <circuit court entered a decision and order on
March 26, 20009. It concluded that PCMC was entitled to summary
j udgnent because the oral settlenent agreenent between Admral
and PCMC was enforceable and there was no nutual m stake of
fact. The circuit court's order provided as follows: "Based on
the foregoing, the Court denies the sunmmary judgnent notions
filed on behalf of Admral and Chubb. The Court grants the
summary judgnent notion in favor of PCMC The Court hereby
orders this case dism ssed."

117 The parties assert that after the entry of this order,
they agreed to delay entry of a final judgnent because PCMC
intended to pursue its counterclaimfor attorney fees, which had

not been addressed in the court's decision and order. They

" Chubb also filed a declaratory action. It asserted that
if there was no coverage under the Admral policy, then there
was |ikewi se no coverage under its excess policy. In its brief
to this court, Chubb incorporated all argunents advanced by
Admral, and it presented no substantive argunents of its own.
Therefore, fromthis point forward, we make no separate nention
of Chubb in this opinion.

8 The counterclaim provided: "PCMC hereby requests its
attorney's fees as prevailing party in this litigation under
Wsconsin Statute Section 806.04(8) [the Uniform Declaratory
Judgnent Act]."

W note that in PCMC's answer, its request for attorney
fees was not specifically designated as a counterclaim
However, Admiral refers to it as a counterclaim throughout its
brief, and PCMC takes no issue with that designation.
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assert that PCMC wultimtely decided not to pursue this
counterclaim?®

18 The circuit court entered judgnent on July 8, 2009.
The judgnment provided, "This is a final judgment for purposes of
appeal . "

119 Admral appealed on August 12, 2009. In an
unpubl i shed opinion, the court of appeals affirnmed the circuit

court. Admral Ins. Co. v. Paper Converting Machine Co.,

unpublished slip op., No. 2009AP2099 (Ws. C. App. Dec. 7,
2010) . It reasoned that Admral entered into a valid and
enforceable oral agreenent with PCMC to pay noney toward the
settlenment of the Young claim It rejected Admral's argunent
that it should be relieved of this agreenent based on a m stake
of fact or sonme equitable theory. |d., {11-13.

20 In a footnote, the court of appeals questioned the
tinmeliness of the appeal, given that the March 26 decision and
order appeared to be final and Admral's notice of appeal was
not filed within 90 days of that order. I1d., 91 n.1. However,
it concluded that PCMC had waived any objection to the court's
jurisdiction by declining to object to the timng of the appeal.

1d.

® Admiral nmoved the court of appeals to supplenent the
record with the parties' correspondence. The court of appeals
denied Admral's notion. Admral Ins. Co. v. Paper Converting
Machi ne Co., No. 2009AP2099, unpublished order (Ws. C. App.
Jan. 14, 2011). Al t hough Admiral included some correspondence
in its appendix here, it acknow edges that this information is
not included in the record, and it has not nade a notion before
this court to supplenent the record.
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21 The follow ng day, the court of appeals withdrew its

opinion on its own notion. Admral Ins. Co. v. Paper Converting

Machi ne Co., unpublished order, No. 2009AP2099 (Ws. C. App.

Dec. 8, 2010). As it later explained, "A court nust raise
guestions of subject matter jurisdiction even if the parties do
not, and subject matter jurisdiction cannot be obtained by a

party's waiver or consent." Adm r al Ins. Co. v. Paper

Converting Machine Co., No. 2009AP2099, unpublished slip op., 93

(Ws. C. App. Dec. 21, 2010). The court of appeals dismssed
Admral's appeal as untinely. 1d. It likew se denied Admral's

motion for reconsideration. Adm r al I ns. Co. V. Paper

Converting Machine Co., No. 2009AP2099, unpublished order, (Ws.

Ct. App. Jan. 14, 2011).
[

22 In this case, we are required to review the court of
appeal s’ determ nati on t hat it | acked subj ect matt er
jurisdiction because Admral's appeal was untinely. Admral's
appeal was untinely if the March 26 order was a final order for
pur poses of appeal. This presents a question of law that we
review independently of the court of appeals' determ nation.

Kenosha Prof'l Firefighters v. Gty of Kenosha, 2009 W 52, 920,

317 Ws. 2d 628, 766 N.W2d 577.

123 If we conclude that the appeal is tinely, we will also
review the circuit court's decision to grant summary judgnent in
favor of PCMC A circuit court's grant or denial of sunmmary

judgnent is a question of law which we review independently of
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the circuit court.?° Geen Spring Farns v. Kersten, 136

Ws. 2d 304, 315, 401 N.W2d 816 (1987).

124 We address these issues in turn.

11

125 In Ws. Stat. 8§ 808.03(1), the legislature set forth
the standard for determning whether a judgnent or order is
final for purposes of appeal: "A final judgnent or final order
is a judgnent, order or disposition that disposes of the entire
matter in litigation as to one or nore of the parties
To determne whether the Mirch 26 decision was final for

purposes of appeal, the question is whether it "dispose[d] of

¥ 1nitially, the court of appeals affirmed the circuit
court's grant of summary judgnent, but it later vacated that
deci sion and dism ssed the appeal on the basis of subject matter
jurisdiction. Even if we reverse the court's dismssal of the
appeal, there is no need to reinstate the court of appeals’
opinion on the nerits of the case, given that our review of the
circuit court's grant of sunmary judgnent is independent.

10
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the entire matter in litigation as to one or nore of the
parties. "
126 W recently addressed what it neans for a judgnent or

order to be final in Wanbolt v. Wst Bend Mitual | nsurance Co.

2007 W 35, 299 Ws. 2d 723, 728 N.W2d 670. In that case, we
di scussed the difference between deciding an issue in a witten
menor andum deci si on and di sposing of a matter in |litigation.

127 We explained that a nenorandum decision that decided
all the substantive |egal issues, but did not explicitly dispose
of the entire matter in litigation, was not final for purposes
of appeal . To constitute a final order or judgnent, the
docunment nust explicitly dismss or adjudge the entire matter in
[itigation as to one or nore parties. Id., 9135. If the
| anguage of the docunment only arguably disposes of the entire
matter in litigation, that is, if there is sone anbiguity as to

whet her the |anguage of the order or judgnent disposes of the

1 Here, there is little doubt that the parties did not
understand or intend the March 26 decision and order to be final
for purposes of appeal. However, our case |aw nmakes clear that
the intentions of the circuit court and the parties do not
render nonfinal an order that actually "disposes of the entire
matter in litigation as to one or nore of the parties.” Wanbolt
v. West Bend Miut. Ins. Co., 2007 W 35, 91930 n.9, 31, 299
Ws. 2d 723, 728 N.W2d 670; Kenosha Prof'l Firefighters v. Cty
of Kenosha, 2009 W 52, 930 n.38, 317 Ws. 2d 628, 766
N.W2d 577, see also Heritage Mit. Ins. Co. v. Thoma, 45
Ws. 2d 580, 587, 173 N WwW2ad 717 (1970). As the court of
appeals explained in this case, it is the |anguage of the order
or judgnent, and not anyone's intentions, upon which the inquiry
is based. Admral Ins. Co. v. Paper Converting Machine Co., No.
2009AP2099, wunpublished order, at 2 (Ws. C. App. Jan. 14,
2011).

11
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entire matter in litigation as to one or nore of the parties,
then we w Il construe the anbiguity to preserve the right of
appeal . 1d., 946.

128 In Wanbolt, we acknow edged that the question of what
constitutes a final order or final judgnment "continue[d] to
arise despite our past efforts to provide certainty,"” and that
uncertainty was "unacceptable in our system where the
determnation of finality is the lynchpin for jurisdiction on
appeal ." 1d., 941. Therefore, going forward, we required that
final orders and final judgnents state that they are final for
pur poses of appeal. Id., 144. We instructed appellate courts
to construe any anbiguities in the order or judgnent to preserve
the right of appeal. 1d., 146.

29 The focus of the anbiguity inquiry is on the |anguage
of the order or judgnent, not on the finality statenent. The
absence of a finality statenent cannot be used to create
anbiguity when it is wunanbiguous that the order or judgnent
di sposed of the entire matter in litigation as to one or nore of
the parties. The Wanbolt court's purpose in requiring a
statenent of finality was to increase clarity and the efficient
adm ni stration of justice. However, if the lack of a finality
statenent created an anbiguity, the tinme for appeal of judgnents
and orders that explicitly dispose of the entire mtter in
litigation would be indefinitely extended, and the efficient
adm nistration of justice would be frustrated.

130 Here, the March 26 decision and order stated: "The
court hereby orders this case dismssed."” On its face, that

12
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| anguage explicitly disposes of the entire matter in litigation
between the parties and the order would appear to be final for

pur poses of appeal. See Tyler v. The R verBank, 2007 W 33,

122, 299 Ws. 2d 751, 728 N W2d 686 (concluding that a
statenent that "the clains of Plaintiff are dismssed wth
prejudice” was an explicit statenment disposing of the entire

matter in litigation); Sanders v. Estate of Sanders, 2008 W 63,

130, 310 Ws. 2d 175, 750 N W2d 806 (concluding that a
statenent that all clains were "dism ssed on the nerits" was an
explicit st at enent di sposi ng of the entire mat t er in
[itigation).

31 Nevertheless, Admral contends that the March 26 order
did not actually dispose of the entire matter in litigation
between the parties because a "substantive issue" renained. I n
Wanbolt, we acknow edged that an order which purports to dispose
of the entire matter in litigation mght not actually do so.
299 Ws. 2d 723, 91933 n.10, 46. We explained: "It is certainly
the case where substantive issues remain, a docunment dism ssing
or adjudging only part of the action cannot constitute a final
or der or final j udgnent for pur pose  of appeal under

§ 808.03(1)." 1d., 133 n.10.%**

2 However, we have warned that a test which focuses on

"whet her all substantive issues have been decided mght result

in an up-tick in late-filed appeals and collateral litigation
over whether the tine +to appeal began. " Wanbolt, 299
Ws. 2d 723, 938 (quoting the amcus brief of the Appellate
Practice Section of the State Bar of Wsconsin). W reiterated

that the touchstone is the statutory standard—whether the
j udgnent or order disposes of the entire nmatter in |litigation as
to one or nore parties. 1d., Y33 n.10.

13



No. 2009AP2099

132 In this case, PCMC filed a counterclaim for attorney
fees, and that counterclaim was not addressed in the parties’
nmotions for sunmary judgnment or in the court's March 26 deci sion
and order. W turn then to examne Admral's argunent that the
pendency of PCMC s counterclaim for attorney fees prevented the
order from actually disposing of the entire matter in litigation
bet ween the parties.

33 Longstanding Wsconsin |aw provides that the pendency
of a claim for attorney fees under a fee-shifting statute does
not affect the finality of a judgnent that disposes of the

matter in litigation. In Leske v. Leske, 185 Ws. 2d 628, 633,

517 N W2d 538 (Ct. App. 1994), the court of appeal s
acknowl edged that a judgnent or order dismssing a conplaint is
not final if a counterclaim between the parties renains
unresol ved, but it determned that "the pendency of a claim for
attorney's fees under a specific fee-shifting statute does not
render a judgnent or order nonfinal, provided that the judgnent
or order disposes of all of the substantive causes of action

between the parties."?! Had PCMC s pending counterclaim been

13 See also Kenosha Prof'l Firefighters, 317 Ws. 2d 628,
15 n. 10 (quoting Leske); Canpbell v. Canpbell, 2003 W App 8,
259 Ws. 2d 676, 659 N.W2d 106 (Ct. App. 2002) (a famly law
order was final despite a pending request for attorney fees
under Ws. Stat. § 767.262 (1999-2000)); Hartman v. W nnebago
Cy., 216 Ws. 2d 419, 574 N.W2d 222 (1998) (pending claim for
attorney fees under 42 U S.C. 8§ 1983 did not affect finality of
judgnent); Laube v. City of Owen, 209 Ws. 2d 12, 13, 561
N.wW2d 785 (Ct. App. 1997) (concluding that an order in a
condemmation action under Ws. Stat. ch. 32 was final, even
t hough a request for an award of litigation expenses under Ws.
Stat. § 32.28 remined pending).

14
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made under a fee-shifting statute, it is clear that it would not
affect the finality of the March 26 order.

134 However, Admral asserts that PCMC s counterclaim was
not "the routine variety of taxation of costs” or a claim for
attorney fees under a fee-shifting statute. Rather, it asserts,
it was "a substantive issue that required briefing by both of
the parties.”

135 In the record before this court, the nature of PCMC s
counterclaim is unclear. The counterclaim nmakes reference to
the Uniform Declaratory Judgnent Act, Ws. Stat. 8§ 806.04(8),
which is not a fee-shifting statute. Rather, it permts parties
to pursue "[f]urther relief . . . whenever necessary or proper."
The pleading does not specify the theory of I|aw upon which
PCMC s counterclaim was based. Further, the court of appeals
denied Admral's nmotion to supplenent the record wth
information pertinent to PCMC s counterclaim On this record,
we cannot determne whether PCMC's counterclaim was based on,
for exanple, an asserted contractual right or other theory of

| aw which mght take it outside the rule set forth in Leske.

Y As the court of appeals explained, the Kenosha
Professional Firefighters case stands for the proposition that
"a final judgnment or final order pertaining to fees or costs may
be appealed separately from any appeal of the nerits of the
under | yi ng di spute.” Kenosha Prof' | Firefighters, 317
Ws. 2d 628, ¢{15. Like the court of appeals, we conclude that
"Kenosha Prof essi onal Firefighters does not overrule the
| ongst andi ng holding that the pendency of a claim for costs and
fees does not affect the appealability of a judgnment that
ot herwi se di sposes of the matters in litigation." Admral Ins.
Co. v. Paper Converting Machine Co., No. 2009AP2099, unpubli shed
order, at 2 (Ws. C. App. Jan. 14, 2011).

15
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36 Under these circunstances, although the March 26 order
arguably di sposed of the entire matter in litigation between the
parties, we cannot say on this record that it wunanbiguously did
Sso. Accordingly, we construe it as nonfinal, pursuant to our
policy of construing any anbiguity to preserve the right of
appeal . W conclude that Admral's appeal of the July 8
judgnent is tinely.

|V

37 Having construed the anbiguity to preserve Admral's
right to appeal, we turn to the nerits of the appeal. We nust
decide whether the «circuit <court properly granted sumary
judgnment in favor of PCMC.

138 Admral asserts that there was no coverage for the
Young accident wunder its policy because PCMC knew about the
accident as evinced by the disclosure PCMC submtted to
Admral's underwiting departnent. Adm ral bases its coverage

argunment on the known |oss doctrine, see State v. Hydrite

Chemcal Co., 2005 W App 60, 280 Ws. 2d 647, 695 N W2d 816

and Anerican Fam |y Mitual |nsurance Co. v. Batenan, 2006 W App

251, 297 Ws. 2d 828, 726 N.W2d 678, and the policy's exclusion

for known cl ai ns. *°

15 pPoMC counters that the known loss doctrine s
i napplicable and that there is at |east arguable coverage under
the policy. In particular, the exclusion upon which Admral
relies expressly nodifies commercial general liability coverage,
comer ci al property coverage, and professional liability
cover age, but t he excl usi on makes no mention of
products/conpl eted operations liability coverage, the coverage
actual |y purchased by PCMC.

16
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139 Coverage is a question of law, Doyle v. Engel ke, 219

Ws. 2d 277, 284, 580 N W2d 245 (1998), and under proper
circunstances, it mght well be decided on summary judgnent.
Here, the circuit court mde no determ nation about whether
there is coverage. Rather, it appeared to assune that there was
no coverage, and it granted summary judgnent to PCMC because it
determned that the settlenent negotiations produced a second
enf orceabl e contract.

140 We observe that Admral's argunent about coverage
| eaves unanswered questions. Nevertheless, like the circuit
court, we decline to decide the coverage question, and we
assunme, W thout deciding, that there was no coverage under the
policy.

41 The insurance policy is a contract between Admral and
PCMC. During the settlenent negotiations, PCMC and Admral
entered into a second agreenent, this one oral, under which
Admral agreed to contribute $2 mllion to the settlenent in
exchange for a witten rel ease. At the tinme, it thought that
there was exposure under the policy. Admral admts that the
attorney who was sent to the settlenent negotiations acted as
its representative or agent, that Admral provided the attorney
with authority to contribute the policy limts to achieve
settlenment without any intent to seek reinbursenent, and that
Admiral agreed to pay $2 mllion as its contribution to
settl enent.

142 Nevert hel ess, Adm r al asserts that the funding
agreenent is unenforceable because it was not made in court and

17
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not nenorialized in witing at the tine it was nmade. It relies
on Ws. Stat. § 807.05, whi ch gover ns agreenents and
stipul ati ons between parties to litigation.

43 Wsconsin Stat. 8 807.05 provides as foll ows:

No agreenent, stipulation, or consent between the
parties or their attorneys, in respect to the
proceedings in an action or special proceeding shall
be binding unless made in court or during a proceedi ng
conducted under s. 807.13 or 967.08 and entered in the
mnutes or recorded by the reporter, or made in
witing and subscribed by the party to be bound
thereby or the party's attorney.

44 Admral's reliance on this statute 1is unfounded
because it does not apply to the funding agreenent. The statute
addresses agreenents "between parties or their attorneys," and
Adm ral was not a party to the |lawsuit between Young and PCMC.

145 In Adelneyer v. Wsconsin Electric Power Co., 135

Ws. 2d 367, 400 NNW2d 473 (C. App. 1986), the court concluded
that an oral settlenent agreenent between the parties to the
suit was void at its inception because it did not conformto the
requi renents of Ws. Stat. § 807.05. The court noted that "the
statute is an exception to the usual rule that oral contracts
are binding." 1d. at 369. |In this case, given that the statute
is inapplicable, the funding agreenent falls under the "usual
rule" that oral agreenents are enforceable.

46 Like the circuit court and the court of appeals, we
have determ ned that the funding agreenent between Admral and
PCMC constitutes an enforceable contract. Nevert hel ess, under

certain circunstances, a party can be relieved of its
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contractual obligations. Admral asserts that it is entitled to
restitution because PCMC was unjustly enriched by its
contribution of $2 million toward the settlenent agreement.?® It
al so argues that it should be relieved of its obligation under
the funding agreenment because of its mstake of fact. e
address each argunent in turn.

147 Under these circunstances, Wsconsin |aw, GCeneral

Acci dent Fire & Life Assurance Corp. V. Ber gqui st , 15

Ws. 2d 166, 111 N W2d 900 (1961), provides that an insurer

cannot recover paynents it nmade pursuant to a settlenent

agreenent based on an unjust enrichment theory. Ber gqui st
instructs that, "if [the] insurer's cause of action for the
anount paid in settlenment has any nerit, it nust arise from
contract." 1d. at 172.

48 In Bergquist, the insurer contested that there was
coverage for its insured's liability, but the insurer
nevertheless agreed to defend pursuant to a reservation of
rights. Wen presented wth a settlenent agreenent that was
advantageous to the insured, the insurer agreed to the
settlement under the condition that the settlenment "shall not
have any effect whatsoever so far as the relative rights or

l[iabilities of [Bergquist] and the Ceneral Accident Fire & Life

' The elenents of wunjust enrichment are: (1) a benefit

conferred upon the defendant by the plaintiff; (2) know edge or
appreciation of the benefit by the defendant; and (3) acceptance
or retention by the defendant of such benefit under such
circunstances that it would be inequitable for him or her to
retain it w thout paying the value thereof. Ws JI—Civil 3028.
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Assurance Corporation, Ltd., . . . relative . . . to the
coverage or validity of any insurance [policy]." Id. at 168
That condition was incorporated into the settlenment agreenent.

49 The insurer then sought reinbursenment from the insured
based on two theories: contract and unjust enrichnent. The
court concluded that there were no grounds for unjust
enrichment: "if [the] insurer's cause of action for the anount
paid in settlenment has any nerit, it nmust arise from contract."”
Id. at 172. The Bergqui st court explained, "Wre we to decide
ot herwi se, every insurer could hold open a policy defense,
however dubi ous, when nmaking a settlenment." |d.

150 Because Admiral cannot nmke a claim for unjust

enri chnent, its ~citation to the Restatenent (Third) of

Restitution and Unjust Enrichnent (2011) is wunavailing.!” W

turn next to the argunent about m stake of fact.

51 Admiral contends that when it agreed to contribute $2
mllion to the settlenent, it nade a m stake of fact in that it
did not know that PCMC had know edge of the Young accident prior
to purchasing the policy. Admral explains that its clains
depart nment and its underwiting departnent are separate
entities, and that the clains departnent agreed to contribute to
the settlenent because it was unaware that PCMC had discl osed

the Young accident to Admral's underwiting departnent. It

7 Likewise, Admiral's citation to Buckett v. Jante, 2009 W
App 55, 316 Ws. 2d 804, 767 N W2d 376, provides no support
because Buckett is an unjust enrichment case and under
Bergqui st, no claimfor unjust enrichnment is avail abl e.

20



No. 2009AP2099

argues: "Although information on that subject would have been
available in Admral's files had [the clains departnment] known
to look for it, the <claims personnel had no reason to
i nvestigate that aspect of the claim™

52 The attorney Admral hired to nonitor and settle the
litigation stated in an affidavit: "Wen | attended the June 28,
2007 nedi ation on behalf of Admral, | had no idea that PCMC was
aware of Elizabeth Young's accident prior to the inception of
the policy. | am confident that none of ny contacts at Admral
had any idea either. | did not review the contents of Admral's
underwiting file prior to the nediation."

153 Initially, we observe that Admral cannot claim it
made a m stake of fact because the underwiting departnment knew
that PCMC had di sclosed the Young accident, and its know edge is
inputed to Admral's clains departnent. The general rule of
inmputation is well established in Wsconsin. A corporation is
charged with constructive know edge of all material facts of
which its agent receives notice while acting within the scope of
enpl oynent, even if the agent did not actually communicate the

know edge to the corporation. Suburban Mdtors of Gafton, Inc.

v. Forester, 134 Ws. 2d 183, 192, 396 N W2d 351 (C. App.

1986) (quoting 3 W Fletcher, Cyclopedia of the Law of Private

Corporations 8 790 (rev. perm ed. 1975)); see also Tele-Port,

Inc. v. Am Mbile Commt'ns, Inc., 2001 W App 261, 117, 248

Ws. 2d 846, 637 N.W2d 782; Congar v. Chicago & NW Ry. Co.,

24 Ws. 157 (1869).
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154 Nevertheless, Admral cites Ryan v. Rockford |Insurance

Co., 85 Ws. 573, 55 N W 1025 (1893), Ryder v. State Farm

Mut ual Auto Insurance Co., 51 Ws. 2d 318, 187 N W2d 176

(1971), and Nugent v. Slaght, 2001 W App 282, 249 Ws. 2d 220,

638 N W2d 594, for the proposition that its wunderwiting
departnent's know edge should not be inputed to its clains
departnent and the attorney it hired to settle the case. Al |
three cases are inapposite.

155 The argunent in Ryan was that an agent who requested a
premum from the insured sonehow waived the insurer's coverage
def enses on an outstanding claim The court concluded that the
agent did not have any authority to bind the conpany. 85
Ws. 2d at 578. Her e, it is undisputed that Admral's
underwriting departnment had authority to bind the insurer by
issuing a policy, and further, that Admral's attorney was sent
to the settlenent negotiations with the express purpose of
binding Admral to the funding agreenent. Further, neither
Ryder nor Nugent addressed a situation in which an insurer,
after entering into an enforceable contract to fund a
settlenent, attenpted to set aside the contract based on a
m st ake of fact.?®

156 Here, the underwiting departnent knew that PCMC had

di scl osed the Young accident. Because its know edge is inputed

18 pCMC argues that the underwiting department's know edge
of the disclosure is likewse inputed to Admral wunder Ws.
Stat. 8 631.09(1). Because we reject Admral's argunent that it
made a m stake of fact, we need not address this argunent.
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to Admral's clains departnent, Admral cannot claim m stake of
fact. Rat her, any m stake made by the clains departnent would
be a mstake of law, that is, a mstaken determ nation that
there was coverage under the policy. A mstake of |aw does not
provide a basis for voiding a contractual obligation. St.

Nor bert College Found., Inc. v. MCormck, 81 Ws. 2d 423, 432,

260 N.W2d 776 (1978).

157 In any event, even if Admral did nake a m stake of
fact, that alone wuld not be grounds for restitution.
Wsconsin law is clear that there nust be a nutual mstake of

fact to void a contract. G and Trunk W R R Co. v. Lahiff, 218

Ws. 457, 261 NW 11 (1935).

158 Here, there is no dispute that PCMC was aware that it
had di scl osed the Young accident prior to purchasing the policy.
Accordingly, any mstake was not mutual, and does not provide a
basis for voiding the funding agreenent. Thus, the circuit
court properly granted sunmary judgnent in favor of PCMC.

\

159 In sum wunder these circunstances, although the March
26 order arguably disposed of the entire matter in litigation
between the parties, we cannot say on this record that it
unanbi guously did so. Accordingly, we construe it as nonfinal
pursuant to our policy of construing any anbiguity to preserve
the right of appeal. We conclude that Admral's appeal of the
July 8 judgnent is tinely.

160 Additionally, we conclude that the requirenents of
Ws. Stat. 8§ 807.05 are inapplicable, and the funding agreenent
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is an enforceable contract. We further conclude that under
t hese circunstances, an insurer cannot recover paynents based on
an unjust enrichnment theory, and Admral's asserted m stake of
fact does not provide grounds for voiding the contract.

By the Court.—Fhe orders of the court of appeals are

rever sed.
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