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REVI EW of  or der s of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.   The pet i t i oner s,  Admi r al  

I nsur ance Company and Chubb Cust om I nsur ance Company 

( her ei naf t er  Admi r al ) ,  seek r evi ew of  unpubl i shed or der s of  t he 

cour t  of  appeal s ,  whi ch di smi ssed as unt i mel y Admi r al ' s  appeal  

of  a gr ant  of  summar y j udgment  i n f avor  of  Paper  Conver t i ng 
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Machi ne Company ( PCMC) . 1  I n t he event  t hat  we concl ude t hat  t he 

appeal  was t i mel y and r ever se t he cour t  of  appeal s,  Admi r al  al so 

asks us t o r evi ew t he ci r cui t  cour t ' s  gr ant  of  summar y j udgment  

i n f avor  of  PCMC.   

¶2 The cour t  of  appeal s di smi ssed Admi r al ' s  appeal  as 

unt i mel y because i t  concl uded t hat  t he c i r cui t  cour t ' s  Mar ch 26,  

2009 deci s i on and or der  was t he f i nal  or der  f or  pur poses of  

appeal .   Admi r al  ar gues t hat  t he Mar ch 26 deci s i on and or der  was 

not  a f i nal  or der  because i t  di d not  di spose of  t he ent i r e 

mat t er  i n l i t i gat i on,  and i t  not es t hat  t he or der  di d not  

cont ai n a st at ement  of  f i nal i t y.   Admi r al  cont ends t hat  t he 

j udgment  ent er ed on Jul y 8,  2009,  was f i nal  f or  pur poses of  

appeal ,  and t hat  i t  t i mel y appeal ed f r om t hat  j udgment .    

¶3 I f  we concl ude t hat  t her e i s any ambi gui t y i n an or der  

or  j udgment  about  whet her  i t  di sposes of  t he ent i r e mat t er  i n 

l i t i gat i on as t o one or  mor e of  t he par t i es,  we wi l l  const r ue 

t he ambi gui t y so as t o pr eser ve t he r i ght  t o appeal .   Under  

t hese ci r cumst ances,  al t hough t he Mar ch 26 or der  ar guabl y 

di sposed of  t he ent i r e mat t er  i n l i t i gat i on bet ween t he par t i es,  

we cannot  say on t hi s r ecor d t hat  i t  unambi guousl y di d so.   

Accor di ngl y,  we const r ue i t  as nonf i nal ,  pur suant  t o our  pol i cy  

                                                 
1 Admi r al  I ns.  Co.  v.  Paper  Conver t i ng Machi ne Co. ,  No.  

2009AP2099,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Dec.  21,  2010) ,  
di smi ssi ng Admi r al ' s  appeal  of  an or der  of  t he c i r cui t  cour t  f or  
Out agami e Count y,  Mi t chel l  J.  Met r opul os,  J. ,  as unt i mel y;  
Admi r al  I ns.  Co.  v.  Paper  Conver t i ng Machi ne Co. ,  No.  
2009AP2099,  unpubl i shed or der  ( Wi s.  Ct .  App.  Jan.  14,  2011)  
( denyi ng Admi r al ' s  mot i on f or  r econsi der at i on) .  
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of  const r ui ng any ambi gui t y t o pr eser ve t he r i ght  of  appeal .   We 

concl ude t hat  Admi r al ' s  appeal  of  t he Jul y 8 j udgment  i s t i mel y.        

¶4 Regar di ng t he mer i t s,  Admi r al  acknowl edges t hat  i t  

ent er ed i nt o an agr eement  wi t h i t s i nsur ed,  PCMC,  t o cont r i but e 

$2 mi l l i on t owar ds t he set t l ement  of  a l awsui t ,  but  i t  cont ends 

t hat  t he or al  f undi ng agr eement  i s unenf or ceabl e because i t  does 

not  meet  t he r equi r ement s of  Wi s.  St at .  § 807. 05. 2  Even i f  t he 

cont r act  i s  enf or ceabl e,  Admi r al  asser t s t hat  i t  i s  ent i t l ed t o 

r est i t ut i on,  ei t her  because PCMC was unj ust l y enr i ched by i t s 

cont r i but i on of  $2 mi l l i on t owar ds t he set t l ement  or  because of  

Admi r al ' s  mi st ake of  f act .    

¶5 We concl ude t hat  t he r equi r ement s of  Wi s.  St at .  

§ 807. 05 ar e i nappl i cabl e,  and t he f undi ng agr eement  i s an 

enf or ceabl e cont r act .   We f ur t her  concl ude t hat  under  t hese 

ci r cumst ances,  an i nsur er  cannot  r ecover  payment s based on an 

unj ust  enr i chment  t heor y,  and Admi r al ' s  asser t ed mi st ake of  f act  

does not  pr ovi de gr ounds f or  voi di ng t he cont r act .     

¶6 Accor di ngl y,  we r ever se t he cour t  of  appeal s.    

I  

¶7 The f ol l owi ng f act s ar e undi sput ed.   PCMC manuf act ur es 

paper  machi nes.   El i zabet h Young was sever el y i nj ur ed on 

Febr uar y 22,  2005,  whi l e wor ki ng on a machi ne t hat  was 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver s i on unl ess ot her wi se i ndi cat ed.   Wi sconsi n St at .  
§ 807. 05 gover ns t he enf or ceabi l i t y  of  agr eement s,  st i pul at i ons,  
and consent  bet ween par t i es and t hei r  at t or neys.  
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manuf act ur ed by PCMC,  and PCMC l ear ned about  t he acci dent  

shor t l y t her eaf t er .   At  t he t i me,  PCMC was sel f - i nsur ed.     

¶8 Sever al  mont hs l at er ,  PCMC was acqui r ed by anot her  

company,  and i t  pur chased addi t i onal  i nsur ance cover age.   PCMC 

mai nt ai ned a sel f - i nsur ed r et ent i on of  $250, 000 ( whi ch i ncl uded 

def ense cost s) ,  and addi t i onal l y,  i t  pur chased t wo r el evant  

pol i c i es:  ( 1)  a c l ai ms- made pol i cy i ssued by Admi r al  I nsur ance 

Company t hat  pr ovi ded $2 mi l l i on i n pr oduct s/ compl et ed 

oper at i ons l i abi l i t y  cover age; 3 and ( 2)  an excess pol i cy i ssued 

by Chubb Cust om I nsur ance.      

¶9 As par t  of  i t s  appl i cat i on f or  i nsur ance,  PCMC 

di scl osed al l  pendi ng l egal  cases as wel l  as known acci dent s 

t hat  coul d r easonabl y r esul t  i n l i t i gat i on.   PCMC' s di scl osur e 

was made t o Admi r al ' s  under wr i t i ng depar t ment ,  and i t  i ncl uded 

t he acci dent  i n whi ch Young was i nj ur ed.      

¶10 Appr oxi mat el y one year  af t er  t he pol i c i es wer e i ssued,  

Young f i l ed sui t  agai nst  PCMC,  and PCMC not i f i ed Admi r al ' s  

c l ai ms depar t ment  of  t he l i t i gat i on.   Al t hough Admi r al  was not  

named as a par t y,  i t  opened a f i l e on t he case and hi r ed an 

at t or ney t o r epr esent  i t s i nt er est  i n t he l awsui t .   By l et t er ,  

Admi r al  i nf or med PCMC t hat  i t  had been " moni t or i ng 

t he .  .  .  c l ai m and det er mi ned t hat  t her e i s exposur e t o t he 

Admi r al  pol i cy. "      

                                                 
3 The Admi r al  pol i cy pr omi sed t o cover  cer t ai n c l ai ms t hat  

wer e f i r st  made agai nst  t he i nsur ed wi t hi n t he pol i cy per i od,  
but  i t  di d not  cover  any pr oper t y damage or  bodi l y i nj ur y whi ch 
occur r ed bef or e Sept ember  7,  1995.  
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¶11 Admi r al  par t i c i pat ed i n medi at i on,  and dur i ng 

set t l ement  negot i at i ons,  i t  ent er ed i nt o a f undi ng agr eement  

wi t h PCMC t o cont r i but e i t s pol i cy l i mi t s,  $2 mi l l i on,  t owar d 

set t l ement  of  t he l awsui t .   Admi r al  admi t s t hat  t he at t or ney i t  

sent  t o t he set t l ement  negot i at i ons act ed as i t s r epr esent at i ve 

or  agent ,  and t hat  Admi r al  pr ovi ded t he at t or ney wi t h aut hor i t y 

t o cont r i but e t he pol i cy l i mi t s t o achi eve set t l ement  wi t hout  

any i nt ent  t o seek r ei mbur sement  f r om PCMC.      

¶12 Ul t i mat el y,  Young agr eed t o accept  $3. 5 mi l l i on t o 

set t l e t he sui t .   A wr i t t en set t l ement  agr eement  was si gned by 

PCMC' s at t or ney,  Young,  and Young' s at t or ney,  but  not  by 

Admi r al .      

¶13 Af t er  t he set t l ement  agr eement  was negot i at ed but  

pr i or  t o sendi ng i t s payment  under  t he f undi ng agr eement ,  

Admi r al  changed i t s posi t i on on cover age.   I t  cont ended,  f or  t he 

f i r st  t i me,  t hat  t her e was no cover age f or  t he Young acci dent  

under  t he known cl ai ms excl usi on of  i t s  pol i cy. 4     

                                                 
4 The known cl ai ms endor sement  st at es t hat  i t  modi f i es 

i nsur ance pr ovi ded under  commer ci al  gener al  l i abi l i t y  cover age,  
commer ci al  pr oper t y cover age,  and pr of essi onal  l i abi l i t y  
cover age.   I t  makes no ment i on of  pr oduct s/ compl et ed oper at i ons 
l i abi l i t y  cover age,  t he t ype of  cover age pur chased by PCMC.   The 
t ext  of  t he excl usi on i s as f ol l ows:  " I t  i s  agr eed t hi s 
i nsur ance does not  appl y t o l i abi l i t y  ar i s i ng out  of  any c l ai m 
or  ' occur r ence' ,  or  c i r cumst ance or  condi t i on t hat  may r esul t  i n 
a c l ai m or  ' occur r ence' ,  known or  whi ch r easonabl y shoul d have 
been known by an i nsur ed pr i or  t o 09/ 07/ 2005. "    
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¶14 Admi r al  i mpl i ed t hat  i t  woul d wi t hhol d payment  unl ess 

PCMC agr eed t hat  i t  had r eser ved t he r i ght  t o seek r ei mbur sement  

f r om PCMC i n a subsequent  l awsui t . 5  PCMC r epl i ed t hat  Admi r al  

was bound by t he f undi ng agr eement  and had no r i ght  t o seek 

r ei mbur sement .   Admi r al  pai d t he pol i cy ' s maxi mum,  $2 mi l l i on,  

as i t  had agr eed t o do. 6       

¶15 Admi r al  t hen f i l ed an act i on agai nst  PCMC,  seeki ng a 

decl ar at i on t hat  i t s pol i c i es pr ovi ded no cover age f or  Young' s  

                                                                                                                                                             
On Jul y 12,  2007,  Admi r al  sent  a l et t er  t o PCMC whi ch 

r el i ed on t hi s excl usi on i n di scl ai mi ng cover age:  " We have now 
been advi sed t hat  Paper  Conver t i ng Machi ne Company knew of  t he 
c l ai m of  El i zabet h Young at  l east  as ear l y as Jul y 22,  2005 
( when t he cl ai m was di scl osed by Paper  Conver t i ng Machi ne 
Company on a ' c l ai ms audi t '  f or m) .   The f act  t hat  t he c l ai m of  
El i zabet h Young was known t o Paper  Conver t i ng Machi ne Company 
pr i or  t o Sept ember  7,  2005,  br i ngs t hi s c l ai m cl ear l y and 
unambi guousl y wi t hi n t he ' known cl ai ms'  excl usi on of  t he 
pol i cy. "   

5 On Jul y 16,  i t  sent  t he f ol l owi ng l et t er :  " Admi r al  
I nsur ance Company has deni ed,  and cont i nues t o deny,  cover age 
f or  t he c l ai ms ar i s i ng out  of  t he El i zabet h Young i nci dent .   
However ,  as l ong as al l  i nt er est ed par t i es agr ee t hat  by 
par t i c i pat i ng i n t he set t l ement  wi t h t he El i zabet h Young 
pl ai nt i f f s r ef l ect ed i n t he ' Post  Medi at i on Agr eement '  i n t he 
Out agami e Count y Ci r cui t  Cour t  l awsui t ,  Admi r al  does not  wai ve,  
and cont i nues t o expr essl y r eser ve,  i t s cover age def enses i n 
t hi s mat t er ,  t hen Admi r al  wi l l  agr ee t o advance money t owar d 
t hat  set t l ement  as i f  i t  di d af f or d cover age,  l eavi ng t he 
r esol ut i on of  t he cover age i ssue t o be l at er  det er mi ned. "  

6 The excess i nsur er ,  Chubb,  pai d $1. 3 mi l l i on,  and l i kewi se 
at t empt ed t o r eser ve t he r i ght  t o seek r ei mbur sement .    
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c l ai m and r ei mbur sement  of  t he $2 mi l l i on. 7  PCMC answer ed and 

f i l ed a separ at e count er cl ai m f or  at t or ney f ees. 8  Al l  par t i es 

moved f or  summar y j udgment .     

¶16 The ci r cui t  cour t  ent er ed a deci s i on and or der  on 

Mar ch 26,  2009.   I t  concl uded t hat  PCMC was ent i t l ed t o summar y 

j udgment  because t he or al  set t l ement  agr eement  bet ween Admi r al  

and PCMC was enf or ceabl e and t her e was no mut ual  mi st ake of  

f act .   The ci r cui t  cour t ' s  or der  pr ovi ded as f ol l ows:  " Based on 

t he f or egoi ng,  t he Cour t  deni es t he summar y j udgment  mot i ons 

f i l ed on behal f  of  Admi r al  and Chubb.   The Cour t  gr ant s t he 

summar y j udgment  mot i on i n f avor  of  PCMC.   The Cour t  her eby 

or der s t hi s case di smi ssed. "     

¶17 The par t i es asser t  t hat  af t er  t he ent r y of  t hi s or der ,  

t hey agr eed t o del ay ent r y of  a f i nal  j udgment  because PCMC 

i nt ended t o pur sue i t s count er cl ai m f or  at t or ney f ees,  whi ch had 

not  been addr essed i n t he cour t ' s  deci s i on and or der .   They 

                                                 
7 Chubb al so f i l ed a decl ar at or y act i on.   I t  asser t ed t hat  

i f  t her e was no cover age under  t he Admi r al  pol i cy,  t hen t her e 
was l i kewi se no cover age under  i t s excess pol i cy.   I n i t s br i ef  
t o t hi s cour t ,  Chubb i ncor por at ed al l  ar gument s advanced by 
Admi r al ,  and i t  pr esent ed no subst ant i ve ar gument s of  i t s  own.   
Ther ef or e,  f r om t hi s poi nt  f or war d,  we make no separ at e ment i on 
of  Chubb i n t hi s opi ni on.     

8 The count er cl ai m pr ovi ded:  " PCMC her eby r equest s i t s 
at t or ney' s f ees as pr evai l i ng par t y i n t hi s l i t i gat i on under  
Wi sconsi n St at ut e Sect i on 806. 04( 8)  [ t he Uni f or m Decl ar at or y 
Judgment  Act ] . "   

We not e t hat  i n PCMC' s answer ,  i t s  r equest  f or  at t or ney 
f ees was not  speci f i cal l y desi gnat ed as a count er cl ai m.   
However ,  Admi r al  r ef er s t o i t  as a count er cl ai m t hr oughout  i t s 
br i ef ,  and PCMC t akes no i ssue wi t h t hat  desi gnat i on.    
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asser t  t hat  PCMC ul t i mat el y deci ded not  t o pur sue t hi s  

count er cl ai m. 9   

¶18 The ci r cui t  cour t  ent er ed j udgment  on Jul y 8,  2009.   

The j udgment  pr ovi ded,  " Thi s i s a f i nal  j udgment  f or  pur poses of  

appeal . "     

¶19 Admi r al  appeal ed on August  12,  2009.   I n an 

unpubl i shed opi ni on,  t he cour t  of  appeal s af f i r med t he ci r cui t  

cour t .   Admi r al  I ns.  Co.  v.  Paper  Conver t i ng Machi ne Co. ,  

unpubl i shed sl i p op. ,  No.  2009AP2099 ( Wi s.  Ct .  App.  Dec.  7,  

2010) .   I t  r easoned t hat  Admi r al  ent er ed i nt o a val i d and 

enf or ceabl e or al  agr eement  wi t h PCMC t o pay money t owar d t he 

set t l ement  of  t he Young cl ai m.   I t  r ej ect ed Admi r al ' s  ar gument  

t hat  i t  shoul d be r el i eved of  t hi s agr eement  based on a mi st ake 

of  f act  or  some equi t abl e t heor y.   I d. ,  ¶¶11- 13.      

¶20 I n a f oot not e,  t he cour t  of  appeal s quest i oned t he 

t i mel i ness of  t he appeal ,  gi ven t hat  t he Mar ch 26 deci s i on and 

or der  appear ed t o be f i nal  and Admi r al ' s  not i ce of  appeal  was 

not  f i l ed wi t hi n 90 days of  t hat  or der .   I d. ,  ¶1 n. 1.   However ,  

i t  concl uded t hat  PCMC had wai ved any obj ect i on t o t he cour t ' s  

j ur i sdi ct i on by decl i ni ng t o obj ect  t o t he t i mi ng of  t he appeal .   

I d.    

                                                 
9 Admi r al  moved t he cour t  of  appeal s t o suppl ement  t he 

r ecor d wi t h t he par t i es '  cor r espondence.   The cour t  of  appeal s 
deni ed Admi r al ' s  mot i on.   Admi r al  I ns.  Co.  v.  Paper  Conver t i ng 
Machi ne Co. ,  No.  2009AP2099,  unpubl i shed or der  ( Wi s.  Ct .  App.  
Jan.  14,  2011) .   Al t hough Admi r al  i ncl uded some cor r espondence 
i n i t s appendi x her e,  i t  acknowl edges t hat  t hi s i nf or mat i on i s 
not  i ncl uded i n t he r ecor d,  and i t  has not  made a mot i on bef or e 
t hi s cour t  t o suppl ement  t he r ecor d.        



No.  2009AP2099   

 

9 
 

¶21 The f ol l owi ng day,  t he cour t  of  appeal s wi t hdr ew i t s 

opi ni on on i t s own mot i on.   Admi r al  I ns.  Co.  v.  Paper  Conver t i ng 

Machi ne Co. ,  unpubl i shed or der ,  No.  2009AP2099 ( Wi s.  Ct .  App.  

Dec.  8,  2010) .   As i t  l at er  expl ai ned,  " A cour t  must  r ai se 

quest i ons of  subj ect  mat t er  j ur i sdi ct i on even i f  t he par t i es do 

not ,  and subj ect  mat t er  j ur i sdi ct i on cannot  be obt ai ned by a 

par t y ' s wai ver  or  consent . "   Admi r al  I ns.  Co.  v.  Paper  

Conver t i ng Machi ne Co. ,  No.  2009AP2099,  unpubl i shed sl i p op. ,  ¶3 

( Wi s.  Ct .  App.  Dec.  21,  2010) .   The cour t  of  appeal s di smi ssed 

Admi r al ' s  appeal  as unt i mel y.   I d.   I t  l i kewi se deni ed Admi r al ' s  

mot i on f or  r econsi der at i on.   Admi r al  I ns.  Co.  v.  Paper  

Conver t i ng Machi ne Co. ,  No.  2009AP2099,  unpubl i shed or der ,  ( Wi s.  

Ct .  App.  Jan.  14,  2011) .  

I I  

¶22 I n t hi s case,  we ar e r equi r ed t o r evi ew t he cour t  of  

appeal s '  det er mi nat i on t hat  i t  l acked subj ect  mat t er  

j ur i sdi ct i on because Admi r al ' s  appeal  was unt i mel y.   Admi r al ' s  

appeal  was unt i mel y i f  t he Mar ch 26 or der  was a f i nal  or der  f or  

pur poses of  appeal .   Thi s pr esent s a quest i on of  l aw t hat  we 

r evi ew i ndependent l y of  t he cour t  of  appeal s '  det er mi nat i on.   

Kenosha Pr of ' l  Fi r ef i ght er s v.  Ci t y of  Kenosha,  2009 WI  52,  ¶20,  

317 Wi s.  2d 628,  766 N. W. 2d 577.  

¶23 I f  we concl ude t hat  t he appeal  i s  t i mel y,  we wi l l  al so 

r evi ew t he ci r cui t  cour t ' s  deci si on t o gr ant  summar y j udgment  i n 

f avor  of  PCMC.   A c i r cui t  cour t ' s  gr ant  or  deni al  of  summar y 

j udgment  i s a quest i on of  l aw whi ch we r evi ew i ndependent l y of  
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t he c i r cui t  cour t . 10  Gr een Spr i ng Far ms v.  Ker st en,  136 

Wi s.  2d 304,  315,  401 N. W. 2d 816 ( 1987) .   

¶24 We addr ess t hese i ssues i n t ur n.    

I I I  

¶25 I n Wi s.  St at .  § 808. 03( 1) ,  t he l egi s l at ur e set  f or t h 

t he st andar d f or  det er mi ni ng whet her  a j udgment  or  or der  i s 

f i nal  f or  pur poses of  appeal :  " A f i nal  j udgment  or  f i nal  or der  

i s a j udgment ,  or der  or  di sposi t i on t hat  di sposes of  t he ent i r e 

mat t er  i n l i t i gat i on as t o one or  mor e of  t he par t i es .  .  .  . "   

To det er mi ne whet her  t he Mar ch 26 deci s i on was f i nal  f or  

pur poses of  appeal ,  t he quest i on i s whet her  i t  " di spose[ d]  of  

                                                 
10 I ni t i al l y ,  t he cour t  of  appeal s af f i r med t he ci r cui t  

cour t ' s  gr ant  of  summar y j udgment ,  but  i t  l at er  vacat ed t hat  
deci s i on and di smi ssed t he appeal  on t he basi s of  subj ect  mat t er  
j ur i sdi ct i on.   Even i f  we r ever se t he cour t ' s  di smi ssal  of  t he 
appeal ,  t her e i s no need t o r ei nst at e t he cour t  of  appeal s '  
opi ni on on t he mer i t s of  t he case,  gi ven t hat  our  r evi ew of  t he 
c i r cui t  cour t ' s  gr ant  of  summar y j udgment  i s i ndependent .     
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t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e of  t he 

par t i es. " 11   

¶26 We r ecent l y addr essed what  i t  means f or  a j udgment  or  

or der  t o be f i nal  i n Wambol t  v.  West  Bend Mut ual  I nsur ance Co. ,  

2007 WI  35,  299 Wi s.  2d 723,  728 N. W. 2d 670.   I n t hat  case,  we 

di scussed t he di f f er ence bet ween deci di ng an i ssue i n a wr i t t en 

memor andum deci s i on and di sposi ng of  a mat t er  i n l i t i gat i on.    

¶27 We expl ai ned t hat  a memor andum deci s i on t hat  deci ded 

al l  t he subst ant i ve l egal  i ssues,  but  di d not  expl i c i t l y  di spose 

of  t he ent i r e mat t er  i n l i t i gat i on,  was not  f i nal  f or  pur poses 

of  appeal .   To const i t ut e a f i nal  or der  or  j udgment ,  t he 

document  must  expl i c i t l y  di smi ss or  adj udge t he ent i r e mat t er  i n 

l i t i gat i on as t o one or  mor e par t i es.   I d. ,  ¶35.   I f  t he 

l anguage of  t he document  onl y ar guabl y di sposes of  t he ent i r e 

mat t er  i n l i t i gat i on,  t hat  i s ,  i f  t her e i s some ambi gui t y as t o 

whet her  t he l anguage of  t he or der  or  j udgment  di sposes of  t he 

                                                 
11 Her e,  t her e i s l i t t l e doubt  t hat  t he par t i es di d not  

under st and or  i nt end t he Mar ch 26 deci s i on and or der  t o be f i nal  
f or  pur poses of  appeal .   However ,  our  case l aw makes cl ear  t hat  
t he i nt ent i ons of  t he c i r cui t  cour t  and t he par t i es do not  
r ender  nonf i nal  an or der  t hat  act ual l y " di sposes of  t he ent i r e 
mat t er  i n l i t i gat i on as t o one or  mor e of  t he par t i es. "   Wambol t  
v.  West  Bend Mut .  I ns.  Co. ,  2007 WI  35,  ¶¶30 n. 9,  31,  299 
Wi s.  2d 723,  728 N. W. 2d 670;  Kenosha Pr of ' l  Fi r ef i ght er s v.  Ci t y  
of  Kenosha,  2009 WI  52,  ¶30 n. 38,  317 Wi s.  2d 628,  766 
N. W. 2d 577;  see al so Her i t age Mut .  I ns.  Co.  v.  Thoma,  45 
Wi s.  2d 580,  587,  173 N. W. 2d 717 ( 1970) .   As t he cour t  of  
appeal s expl ai ned i n t hi s case,  i t  i s  t he l anguage of  t he or der  
or  j udgment ,  and not  anyone' s i nt ent i ons,  upon whi ch t he i nqui r y 
i s based.   Admi r al  I ns.  Co.  v.  Paper  Conver t i ng Machi ne Co. ,  No.  
2009AP2099,  unpubl i shed or der ,  at  2 ( Wi s.  Ct .  App.  Jan.  14,  
2011) .   
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ent i r e mat t er  i n l i t i gat i on as t o one or  mor e of  t he par t i es,  

t hen we wi l l  const r ue t he ambi gui t y t o pr eser ve t he r i ght  of  

appeal .   I d. ,  ¶46.    

¶28 I n Wambol t ,  we acknowl edged t hat  t he quest i on of  what  

const i t ut es a f i nal  or der  or  f i nal  j udgment  " cont i nue[ d]  t o 

ar i se despi t e our  past  ef f or t s t o pr ovi de cer t ai nt y, "  and t hat  

uncer t ai nt y was " unaccept abl e i n our  syst em wher e t he 

det er mi nat i on of  f i nal i t y i s t he l ynchpi n f or  j ur i sdi ct i on on 

appeal . "   I d. ,  ¶41.   Ther ef or e,  goi ng f or war d,  we r equi r ed t hat  

f i nal  or der s and f i nal  j udgment s st at e t hat  t hey ar e f i nal  f or  

pur poses of  appeal .   I d. ,  ¶44.   We i nst r uct ed appel l at e cour t s 

t o const r ue any ambi gui t i es i n t he or der  or  j udgment  t o pr eser ve 

t he r i ght  of  appeal .   I d. ,  ¶46.    

¶29 The f ocus of  t he ambi gui t y i nqui r y i s on t he l anguage 

of  t he or der  or  j udgment ,  not  on t he f i nal i t y st at ement .   The 

absence of  a f i nal i t y st at ement  cannot  be used t o cr eat e 

ambi gui t y when i t  i s  unambi guous t hat  t he or der  or  j udgment  

di sposed of  t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e of  

t he par t i es.   The Wambol t  cour t ' s  pur pose i n r equi r i ng a 

st at ement  of  f i nal i t y was t o i ncr ease cl ar i t y and t he ef f i c i ent  

admi ni st r at i on of  j ust i ce.   However ,  i f  t he l ack of  a f i nal i t y 

st at ement  cr eat ed an ambi gui t y,  t he t i me f or  appeal  of  j udgment s 

and or der s t hat  expl i c i t l y  di spose of  t he ent i r e mat t er  i n 

l i t i gat i on woul d be i ndef i ni t el y ext ended,  and t he ef f i c i ent  

admi ni st r at i on of  j ust i ce woul d be f r ust r at ed.        

¶30 Her e,  t he Mar ch 26 deci s i on and or der  st at ed:  " The 

cour t  her eby or der s t hi s case di smi ssed. "   On i t s f ace,  t hat  
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l anguage expl i c i t l y  di sposes of  t he ent i r e mat t er  i n l i t i gat i on 

bet ween t he par t i es and t he or der  woul d appear  t o be f i nal  f or  

pur poses of  appeal .   See Tyl er  v.  The Ri ver Bank,  2007 WI  33,  

¶22,  299 Wi s.  2d 751,  728 N. W. 2d 686 ( concl udi ng t hat  a 

st at ement  t hat  " t he c l ai ms of  Pl ai nt i f f  ar e di smi ssed wi t h 

pr ej udi ce"  was an expl i c i t  st at ement  di sposi ng of  t he ent i r e 

mat t er  i n l i t i gat i on) ;  Sander s v.  Est at e of  Sander s,  2008 WI  63,  

¶30,  310 Wi s.  2d 175,  750 N. W. 2d 806 ( concl udi ng t hat  a 

st at ement  t hat  al l  c l ai ms wer e " di smi ssed on t he mer i t s"  was an 

expl i c i t  st at ement  di sposi ng of  t he ent i r e mat t er  i n 

l i t i gat i on) .      

¶31 Never t hel ess,  Admi r al  cont ends t hat  t he Mar ch 26 or der  

di d not  act ual l y di spose of  t he ent i r e mat t er  i n l i t i gat i on 

bet ween t he par t i es because a " subst ant i ve i ssue"  r emai ned.   I n 

Wambol t ,  we acknowl edged t hat  an or der  whi ch pur por t s t o di spose 

of  t he ent i r e mat t er  i n l i t i gat i on mi ght  not  act ual l y do so.   

299 Wi s.  2d 723,  ¶¶33 n. 10,  46.   We expl ai ned:  " I t  i s  cer t ai nl y 

t he case wher e subst ant i ve i ssues r emai n,  a document  di smi ssi ng 

or  adj udgi ng onl y par t  of  t he act i on cannot  const i t ut e a f i nal  

or der  or  f i nal  j udgment  f or  pur pose of  appeal  under  

§ 808. 03( 1) . "   I d. ,  ¶33 n. 10. 12   
                                                 

12  However ,  we have war ned t hat  a t est  whi ch f ocuses on 
" whet her  al l  subst ant i ve i ssues have been deci ded mi ght  r esul t  
i n an up- t i ck i n l at e- f i l ed appeal s and col l at er al  l i t i gat i on 
over  whet her  t he t i me t o appeal  began. "   Wambol t ,  299 
Wi s.  2d 723,  ¶38 ( quot i ng t he ami cus br i ef  of  t he Appel l at e 
Pr act i ce Sect i on of  t he St at e Bar  of  Wi sconsi n) .   We r ei t er at ed 
t hat  t he t ouchst one i s t he st at ut or y st andar d——whet her  t he 
j udgment  or  or der  di sposes of  t he ent i r e mat t er  i n l i t i gat i on as 
t o one or  mor e par t i es.   I d. ,  ¶33 n. 10.  
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¶32 I n t hi s case,  PCMC f i l ed a count er cl ai m f or  at t or ney 

f ees,  and t hat  count er cl ai m was not  addr essed i n t he par t i es '  

mot i ons f or  summar y j udgment  or  i n t he cour t ' s  Mar ch 26 deci s i on 

and or der .   We t ur n t hen t o exami ne Admi r al ' s  ar gument  t hat  t he 

pendency of  PCMC' s count er cl ai m f or  at t or ney f ees pr event ed t he 

or der  f r om act ual l y di sposi ng of  t he ent i r e mat t er  i n l i t i gat i on 

bet ween t he par t i es.       

¶33 Longst andi ng Wi sconsi n l aw pr ovi des t hat  t he pendency 

of  a c l ai m f or  at t or ney f ees under  a f ee- shi f t i ng st at ut e does 

not  af f ect  t he f i nal i t y of  a j udgment  t hat  di sposes of  t he 

mat t er  i n l i t i gat i on.   I n Leske v.  Leske,  185 Wi s.  2d 628,  633,  

517 N. W. 2d 538 ( Ct .  App.  1994) ,  t he cour t  of  appeal s 

acknowl edged t hat  a j udgment  or  or der  di smi ssi ng a compl ai nt  i s  

not  f i nal  i f  a count er cl ai m bet ween t he par t i es r emai ns 

unr esol ved,  but  i t  det er mi ned t hat  " t he pendency of  a c l ai m f or  

at t or ney' s f ees under  a speci f i c  f ee- shi f t i ng st at ut e does not  

r ender  a j udgment  or  or der  nonf i nal ,  pr ovi ded t hat  t he j udgment  

or  or der  di sposes of  al l  of  t he subst ant i ve causes of  act i on 

bet ween t he par t i es. " 13  Had PCMC' s pendi ng count er cl ai m been 

                                                 
13 See al so Kenosha Pr of ' l  Fi r ef i ght er s,  317 Wi s.  2d 628,  

¶15 n. 10 ( quot i ng Leske) ;  Campbel l  v.  Campbel l ,  2003 WI  App 8,  
259 Wi s.  2d 676,  659 N. W. 2d 106 ( Ct .  App.  2002)  ( a f ami l y l aw 
or der  was f i nal  despi t e a pendi ng r equest  f or  at t or ney f ees 
under  Wi s.  St at .  § 767. 262 ( 1999- 2000) ) ;  Har t man v.  Wi nnebago 
Ct y. ,  216 Wi s.  2d 419,  574 N. W. 2d 222 ( 1998)  ( pendi ng cl ai m f or  
at t or ney f ees under  42 U. S. C.  § 1983 di d not  af f ect  f i nal i t y of  
j udgment ) ;  Laube v.  Ci t y of  Owen,  209 Wi s.  2d 12,  13,  561 
N. W. 2d 785 ( Ct .  App.  1997)  ( concl udi ng t hat  an or der  i n a 
condemnat i on act i on under  Wi s.  St at .  ch.  32 was f i nal ,  even 
t hough a r equest  f or  an awar d of  l i t i gat i on expenses under  Wi s.  
St at .  § 32. 28 r emai ned pendi ng) .  
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made under  a f ee- shi f t i ng st at ut e,  i t  i s  c l ear  t hat  i t  woul d not  

af f ect  t he f i nal i t y of  t he Mar ch 26 or der . 14   

¶34 However ,  Admi r al  asser t s t hat  PCMC' s count er cl ai m was 

not  " t he r out i ne var i et y of  t axat i on of  cost s"  or  a c l ai m f or  

at t or ney f ees under  a f ee- shi f t i ng st at ut e.   Rat her ,  i t  asser t s,  

i t  was " a subst ant i ve i ssue t hat  r equi r ed br i ef i ng by bot h of  

t he par t i es. "      

¶35 I n t he r ecor d bef or e t hi s cour t ,  t he nat ur e of  PCMC' s 

count er cl ai m i s uncl ear .   The count er cl ai m makes r ef er ence t o 

t he Uni f or m Decl ar at or y Judgment  Act ,  Wi s.  St at .  § 806. 04( 8) ,  

whi ch i s not  a f ee- shi f t i ng st at ut e.   Rat her ,  i t  per mi t s par t i es 

t o pur sue " [ f ] ur t her  r el i ef  .  .  .  whenever  necessar y or  pr oper . "   

The pl eadi ng does not  speci f y t he t heor y of  l aw upon whi ch 

PCMC' s count er cl ai m was based.   Fur t her ,  t he cour t  of  appeal s 

deni ed Admi r al ' s  mot i on t o suppl ement  t he r ecor d wi t h 

i nf or mat i on per t i nent  t o PCMC' s count er cl ai m.   On t hi s r ecor d,  

we cannot  det er mi ne whet her  PCMC' s count er cl ai m was based on,  

f or  exampl e,  an asser t ed cont r act ual  r i ght  or  ot her  t heor y of  

l aw whi ch mi ght  t ake i t  out s i de t he r ul e set  f or t h i n Leske.         

                                                 
14 As t he cour t  of  appeal s expl ai ned,  t he Kenosha 

Pr of essi onal  Fi r ef i ght er s case st ands f or  t he pr oposi t i on t hat  
" a f i nal  j udgment  or  f i nal  or der  per t ai ni ng t o f ees or  cost s may 
be appeal ed separ at el y f r om any appeal  of  t he mer i t s of  t he 
under l y i ng di sput e. "   Kenosha Pr of ' l  Fi r ef i ght er s,  317 
Wi s.  2d 628,  ¶15.   Li ke t he cour t  of  appeal s,  we concl ude t hat  
" Kenosha Pr of essi onal  Fi r ef i ght er s does not  over r ul e t he 
l ongst andi ng hol di ng t hat  t he pendency of  a c l ai m f or  cost s and 
f ees does not  af f ect  t he appeal abi l i t y  of  a j udgment  t hat  
ot her wi se di sposes of  t he mat t er s i n l i t i gat i on. "   Admi r al  I ns.  
Co.  v.  Paper  Conver t i ng Machi ne Co. ,  No.  2009AP2099,  unpubl i shed 
or der ,  at  2 ( Wi s.  Ct .  App.  Jan.  14,  2011) .  
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¶36 Under  t hese ci r cumst ances,  al t hough t he Mar ch 26 or der  

ar guabl y di sposed of  t he ent i r e mat t er  i n l i t i gat i on bet ween t he 

par t i es,  we cannot  say on t hi s r ecor d t hat  i t  unambi guousl y di d 

so.   Accor di ngl y,  we const r ue i t  as nonf i nal ,  pur suant  t o our  

pol i cy of  const r ui ng any ambi gui t y t o pr eser ve t he r i ght  of  

appeal .   We concl ude t hat  Admi r al ' s  appeal  of  t he Jul y 8 

j udgment  i s t i mel y.    

I V 

¶37 Havi ng const r ued t he ambi gui t y t o pr eser ve Admi r al ' s  

r i ght  t o appeal ,  we t ur n t o t he mer i t s of  t he appeal .   We must  

deci de whet her  t he c i r cui t  cour t  pr oper l y gr ant ed summar y 

j udgment  i n f avor  of  PCMC.  

¶38 Admi r al  asser t s  t hat  t her e was no cover age f or  t he 

Young acci dent  under  i t s pol i cy because PCMC knew about  t he 

acci dent  as evi nced by t he di scl osur e PCMC submi t t ed t o 

Admi r al ' s  under wr i t i ng depar t ment .   Admi r al  bases i t s cover age 

ar gument  on t he known l oss doct r i ne,  see St at e v.  Hydr i t e 

Chemi cal  Co. ,  2005 WI  App 60,  280 Wi s.  2d 647,  695 N. W. 2d 816 

and Amer i can Fami l y Mut ual  I nsur ance Co.  v.  Bat eman,  2006 WI  App 

251,  297 Wi s.  2d 828,  726 N. W. 2d 678,  and t he pol i cy ' s excl usi on 

f or  known cl ai ms. 15   

                                                 
15 PCMC count er s t hat  t he known l oss doct r i ne i s 

i nappl i cabl e and t hat  t her e i s at  l east  ar guabl e cover age under  
t he pol i cy.   I n par t i cul ar ,  t he excl usi on upon whi ch Admi r al  
r el i es expr essl y modi f i es commer ci al  gener al  l i abi l i t y  cover age,  
commer ci al  pr oper t y cover age,  and pr of essi onal  l i abi l i t y  
cover age,  but  t he excl us i on makes no ment i on of  
pr oduct s/ compl et ed oper at i ons l i abi l i t y  cover age,  t he cover age 
act ual l y pur chased by PCMC.  
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¶39 Cover age i s a quest i on of  l aw,  Doyl e v.  Engel ke,  219 

Wi s.  2d 277,  284,  580 N. W. 2d 245 ( 1998) ,  and under  pr oper  

c i r cumst ances,  i t  mi ght  wel l  be deci ded on summar y j udgment .   

Her e,  t he c i r cui t  cour t  made no det er mi nat i on about  whet her  

t her e i s cover age.   Rat her ,  i t  appear ed t o assume t hat  t her e was 

no cover age,  and i t  gr ant ed summar y j udgment  t o PCMC because i t  

det er mi ned t hat  t he set t l ement  negot i at i ons pr oduced a second 

enf or ceabl e cont r act .       

¶40 We obser ve t hat  Admi r al ' s  ar gument  about  cover age 

l eaves unanswer ed quest i ons.   Never t hel ess,  l i ke t he c i r cui t  

cour t ,  we decl i ne t o deci de t he cover age quest i on,  and we 

assume,  wi t hout  deci di ng,  t hat  t her e was no cover age under  t he 

pol i cy.    

¶41 The i nsur ance pol i cy i s a cont r act  bet ween Admi r al  and 

PCMC.   Dur i ng t he set t l ement  negot i at i ons,  PCMC and Admi r al  

ent er ed i nt o a second agr eement ,  t hi s one or al ,  under  whi ch 

Admi r al  agr eed t o cont r i but e $2 mi l l i on t o t he set t l ement  i n 

exchange f or  a wr i t t en r el ease.   At  t he t i me,  i t  t hought  t hat  

t her e was exposur e under  t he pol i cy.   Admi r al  admi t s t hat  t he 

at t or ney who was sent  t o t he set t l ement  negot i at i ons act ed as 

i t s r epr esent at i ve or  agent ,  t hat  Admi r al  pr ovi ded t he at t or ney 

wi t h aut hor i t y t o cont r i but e t he pol i cy l i mi t s t o achi eve 

set t l ement  wi t hout  any i nt ent  t o seek r ei mbur sement ,  and t hat  

Admi r al  agr eed t o pay $2 mi l l i on as i t s cont r i but i on t o 

set t l ement .    

¶42 Never t hel ess,  Admi r al  asser t s t hat  t he f undi ng 

agr eement  i s unenf or ceabl e because i t  was not  made i n cour t  and 
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not  memor i al i zed i n wr i t i ng at  t he t i me i t  was made.   I t  r el i es 

on Wi s.  St at .  § 807. 05,  whi ch gover ns agr eement s and 

st i pul at i ons bet ween par t i es t o l i t i gat i on.  

¶43 Wi sconsi n St at .  § 807. 05 pr ovi des as f ol l ows:  

No agr eement ,  st i pul at i on,  or  consent  bet ween t he 
par t i es or  t hei r  at t or neys,  i n r espect  t o t he 
pr oceedi ngs i n an act i on or  speci al  pr oceedi ng shal l  
be bi ndi ng unl ess made i n cour t  or  dur i ng a pr oceedi ng 
conduct ed under  s.  807. 13 or  967. 08 and ent er ed i n t he 
mi nut es or  r ecor ded by t he r epor t er ,  or  made i n 
wr i t i ng and subscr i bed by t he par t y t o be bound 
t her eby or  t he par t y ' s at t or ney.   

¶44 Admi r al ' s  r el i ance on t hi s st at ut e i s unf ounded 

because i t  does not  appl y t o t he f undi ng agr eement .   The st at ut e 

addr esses agr eement s " bet ween par t i es or  t hei r  at t or neys, "  and 

Admi r al  was not  a par t y t o t he l awsui t  bet ween Young and PCMC.    

¶45 I n Adel meyer  v.  Wi sconsi n El ect r i c Power  Co. ,  135 

Wi s.  2d 367,  400 N. W. 2d 473 ( Ct .  App.  1986) ,  t he cour t  concl uded 

t hat  an or al  set t l ement  agr eement  bet ween t he par t i es t o t he 

sui t  was voi d at  i t s  i ncept i on because i t  di d not  conf or m t o t he 

r equi r ement s of  Wi s.  St at .  § 807. 05.   The cour t  not ed t hat  " t he 

st at ut e i s an except i on t o t he usual  r ul e t hat  or al  cont r act s 

ar e bi ndi ng. "   I d.  at  369.   I n t hi s case,  gi ven t hat  t he st at ut e 

i s i nappl i cabl e,  t he f undi ng agr eement  f al l s  under  t he " usual  

r ul e"  t hat  or al  agr eement s ar e enf or ceabl e.     

¶46 Li ke t he c i r cui t  cour t  and t he cour t  of  appeal s,  we 

have det er mi ned t hat  t he f undi ng agr eement  bet ween Admi r al  and 

PCMC const i t ut es an enf or ceabl e cont r act .   Never t hel ess,  under  

cer t ai n c i r cumst ances,  a par t y can be r el i eved of  i t s  
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cont r act ual  obl i gat i ons.   Admi r al  asser t s t hat  i t  i s  ent i t l ed t o 

r est i t ut i on because PCMC was unj ust l y enr i ched by i t s 

cont r i but i on of  $2 mi l l i on t owar d t he set t l ement  agr eement . 16  I t  

al so ar gues t hat  i t  shoul d be r el i eved of  i t s  obl i gat i on under  

t he f undi ng agr eement  because of  i t s  mi st ake of  f act .   We 

addr ess each ar gument  i n t ur n.    

¶47 Under  t hese ci r cumst ances,  Wi sconsi n l aw,  Gener al  

Acci dent  Fi r e & Li f e Assur ance Cor p.  v.  Ber gqui st ,  15 

Wi s.  2d 166,  111 N. W. 2d 900 ( 1961) ,  pr ovi des t hat  an i nsur er  

cannot  r ecover  payment s i t  made pur suant  t o a set t l ement  

agr eement  based on an unj ust  enr i chment  t heor y.   Ber gqui st  

i nst r uct s t hat ,  " i f  [ t he]  i nsur er ' s cause of  act i on f or  t he 

amount  pai d i n set t l ement  has any mer i t ,  i t  must  ar i se f r om 

cont r act . "   I d.  at  172.    

¶48 I n Ber gqui st ,  t he i nsur er  cont est ed t hat  t her e was 

cover age f or  i t s i nsur ed' s l i abi l i t y ,  but  t he i nsur er  

never t hel ess agr eed t o def end pur suant  t o a r eser vat i on of  

r i ght s.   When pr esent ed wi t h a set t l ement  agr eement  t hat  was 

advant ageous t o t he i nsur ed,  t he i nsur er  agr eed t o t he 

set t l ement  under  t he condi t i on t hat  t he set t l ement  " shal l  not  

have any ef f ect  what soever  so f ar  as t he r el at i ve r i ght s or  

l i abi l i t i es of  [ Ber gqui st ]  and t he Gener al  Acci dent  Fi r e & Li f e 

                                                 
16 The el ement s of  unj ust  enr i chment  ar e:  ( 1)  a benef i t  

conf er r ed upon t he def endant  by t he pl ai nt i f f ;  ( 2)  knowl edge or  
appr eci at i on of  t he benef i t  by t he def endant ;  and ( 3)  accept ance 
or  r et ent i on by t he def endant  of  such benef i t  under  such 
ci r cumst ances t hat  i t  woul d be i nequi t abl e f or  hi m or  her  t o 
r et ai n i t  wi t hout  payi ng t he val ue t her eof .   Wi s JI ——Ci vi l  3028.  
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Assur ance Cor por at i on,  Lt d. ,  .  .  .  r el at i ve .  .  .  t o t he 

cover age or  val i di t y of  any i nsur ance [ pol i cy] . "   I d.  at  168.   

That  condi t i on was i ncor por at ed i nt o t he set t l ement  agr eement .  

¶49 The i nsur er  t hen sought  r ei mbur sement  f r om t he i nsur ed 

based on t wo t heor i es:  cont r act  and unj ust  enr i chment .   The 

cour t  concl uded t hat  t her e wer e no gr ounds f or  unj ust  

enr i chment :  " i f  [ t he]  i nsur er ' s cause of  act i on f or  t he amount  

pai d i n set t l ement  has any mer i t ,  i t  must  ar i se f r om cont r act . "   

I d.  at  172.   The Ber gqui st  cour t  expl ai ned,  " Wer e we t o deci de 

ot her wi se,  ever y i nsur er  coul d hol d open a pol i cy def ense,  

however  dubi ous,  when maki ng a set t l ement . "   I d.       

¶50 Because Admi r al  cannot  make a c l ai m f or  unj ust  

enr i chment ,  i t s  c i t at i on t o t he Rest at ement  ( Thi r d)  of  

Rest i t ut i on and Unj ust  Enr i chment  ( 2011)  i s unavai l i ng. 17  We 

t ur n next  t o t he ar gument  about  mi st ake of  f act .    

¶51 Admi r al  cont ends t hat  when i t  agr eed t o cont r i but e $2 

mi l l i on t o t he set t l ement ,  i t  made a mi st ake of  f act  i n t hat  i t  

di d not  know t hat  PCMC had knowl edge of  t he Young acci dent  pr i or  

t o pur chasi ng t he pol i cy.   Admi r al  expl ai ns t hat  i t s c l ai ms 

depar t ment  and i t s under wr i t i ng depar t ment  ar e separ at e 

ent i t i es,  and t hat  t he c l ai ms depar t ment  agr eed t o cont r i but e t o 

t he set t l ement  because i t  was unawar e t hat  PCMC had di scl osed 

t he Young acci dent  t o Admi r al ' s  under wr i t i ng depar t ment .   I t  

                                                 
17 Li kewi se,  Admi r al ' s  c i t at i on t o Bucket t  v.  Jant e,  2009 WI  

App 55,  316 Wi s.  2d 804,  767 N. W. 2d 376,  pr ovi des no suppor t  
because Bucket t  i s  an unj ust  enr i chment  case and under  
Ber gqui st ,  no c l ai m f or  unj ust  enr i chment  i s avai l abl e.  
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ar gues:  " Al t hough i nf or mat i on on t hat  subj ect  woul d have been 

avai l abl e i n Admi r al ' s  f i l es had [ t he c l ai ms depar t ment ]  known 

t o l ook f or  i t ,  t he c l ai ms per sonnel  had no r eason t o 

i nvest i gat e t hat  aspect  of  t he c l ai m. "    

¶52 The at t or ney Admi r al  hi r ed t o moni t or  and set t l e t he 

l i t i gat i on st at ed i n an af f i davi t :  " When I  at t ended t he June 28,  

2007 medi at i on on behal f  of  Admi r al ,  I  had no i dea t hat  PCMC was 

awar e of  El i zabet h Young' s acci dent  pr i or  t o t he i ncept i on of  

t he pol i cy.   I  am conf i dent  t hat  none of  my cont act s at  Admi r al  

had any i dea ei t her .   I  di d not  r evi ew t he cont ent s of  Admi r al ' s  

under wr i t i ng f i l e pr i or  t o t he medi at i on. "     

¶53 I ni t i al l y ,  we obser ve t hat  Admi r al  cannot  c l ai m i t  

made a mi st ake of  f act  because t he under wr i t i ng depar t ment  knew 

t hat  PCMC had di scl osed t he Young acci dent ,  and i t s knowl edge i s 

i mput ed t o Admi r al ' s  c l ai ms depar t ment .   The gener al  r ul e of  

i mput at i on i s wel l  est abl i shed i n Wi sconsi n.   A cor por at i on i s 

char ged wi t h const r uct i ve knowl edge of  al l  mat er i al  f act s of  

whi ch i t s agent  r ecei ves not i ce whi l e act i ng wi t hi n t he scope of  

empl oyment ,  even i f  t he agent  di d not  act ual l y communi cat e t he 

knowl edge t o t he cor por at i on.   Subur ban Mot or s of  Gr af t on,  I nc.  

v.  For est er ,  134 Wi s.  2d 183,  192,  396 N. W. 2d 351 ( Ct .  App.  

1986)  ( quot i ng 3 W.  Fl et cher ,  Cycl opedi a of  t he Law of  Pr i vat e 

Cor por at i ons § 790 ( r ev.  per m.  ed.  1975) ) ;  see al so Tel e- Por t ,  

I nc.  v.  Am.  Mobi l e Commc' ns,  I nc. ,  2001 WI  App 261,  ¶17,  248 

Wi s.  2d 846,  637 N. W. 2d 782;  Congar  v.  Chi cago & N. W.  Ry.  Co. ,  

24 Wi s.  157 ( 1869) .  
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¶54 Never t hel ess,  Admi r al  c i t es Ryan v.  Rockf or d I nsur ance 

Co. ,  85 Wi s.  573,  55 N. W.  1025 ( 1893) ,  Ryder  v.  St at e Far m 

Mut ual  Aut o I nsur ance Co. ,  51 Wi s.  2d 318,  187 N. W. 2d 176 

( 1971) ,  and Nugent  v.  Sl aght ,  2001 WI  App 282,  249 Wi s.  2d 220,  

638 N. W. 2d 594,  f or  t he pr oposi t i on t hat  i t s under wr i t i ng 

depar t ment ' s knowl edge shoul d not  be i mput ed t o i t s c l ai ms 

depar t ment  and t he at t or ney i t  hi r ed t o set t l e t he case.   Al l  

t hr ee cases ar e i napposi t e.  

¶55 The ar gument  i n Ryan was t hat  an agent  who r equest ed a 

pr emi um f r om t he i nsur ed somehow wai ved t he i nsur er ' s cover age 

def enses on an out st andi ng cl ai m.   The cour t  concl uded t hat  t he 

agent  di d not  have any aut hor i t y t o bi nd t he company.   85 

Wi s.  2d at  578.   Her e,  i t  i s  undi sput ed t hat  Admi r al ' s  

under wr i t i ng depar t ment  had aut hor i t y t o bi nd t he i nsur er  by 

i ssui ng a pol i cy ,  and f ur t her ,  t hat  Admi r al ' s  at t or ney was sent  

t o t he set t l ement  negot i at i ons wi t h t he expr ess pur pose of  

bi ndi ng Admi r al  t o t he f undi ng agr eement .   Fur t her ,  nei t her  

Ryder  nor  Nugent  addr essed a s i t uat i on i n whi ch an i nsur er ,  

af t er  ent er i ng i nt o an enf or ceabl e cont r act  t o f und a 

set t l ement ,  at t empt ed t o set  asi de t he cont r act  based on a 

mi st ake of  f act . 18 

¶56 Her e,  t he under wr i t i ng depar t ment  knew t hat  PCMC had 

di scl osed t he Young acci dent .   Because i t s knowl edge i s i mput ed 

                                                 
18 PCMC ar gues t hat  t he under wr i t i ng depar t ment ' s knowl edge 

of  t he di scl osur e i s l i kewi se i mput ed t o Admi r al  under  Wi s.  
St at .  § 631. 09( 1) .   Because we r ej ect  Admi r al ' s  ar gument  t hat  i t  
made a mi st ake of  f act ,  we need not  addr ess t hi s ar gument .   
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t o Admi r al ' s  c l ai ms depar t ment ,  Admi r al  cannot  c l ai m mi st ake of  

f act .   Rat her ,  any mi st ake made by t he c l ai ms depar t ment  woul d 

be a mi st ake of  l aw,  t hat  i s ,  a mi st aken det er mi nat i on t hat  

t her e was cover age under  t he pol i cy.   A mi st ake of  l aw does not  

pr ovi de a basi s f or  voi di ng a cont r act ual  obl i gat i on.   St .  

Nor ber t  Col l ege Found. ,  I nc.  v.  McCor mi ck,  81 Wi s.  2d 423,  432,  

260 N. W. 2d 776 ( 1978) .   

¶57 I n any event ,  even i f  Admi r al  di d make a mi st ake of  

f act ,  t hat  al one woul d not  be gr ounds f or  r est i t ut i on.   

Wi sconsi n l aw i s c l ear  t hat  t her e must  be a mut ual  mi st ake of  

f act  t o voi d a cont r act .   Gr and Tr unk W.  R. R.  Co.  v.  Lahi f f ,  218 

Wi s.  457,  261 N. W.  11 ( 1935) .  

¶58 Her e,  t her e i s no di sput e t hat  PCMC was awar e t hat  i t  

had di scl osed t he Young acci dent  pr i or  t o pur chasi ng t he pol i cy.   

Accor di ngl y,  any mi st ake was not  mut ual ,  and does not  pr ovi de a 

basi s f or  voi di ng t he f undi ng agr eement .   Thus,  t he c i r cui t  

cour t  pr oper l y gr ant ed summar y j udgment  i n f avor  of  PCMC.     

V 

¶59 I n sum,  under  t hese ci r cumst ances,  al t hough t he Mar ch 

26 or der  ar guabl y di sposed of  t he ent i r e mat t er  i n l i t i gat i on 

bet ween t he par t i es,  we cannot  say on t hi s r ecor d t hat  i t  

unambi guousl y di d so.   Accor di ngl y,  we const r ue i t  as nonf i nal ,  

pur suant  t o our  pol i cy of  const r ui ng any ambi gui t y t o pr eser ve 

t he r i ght  of  appeal .   We concl ude t hat  Admi r al ' s  appeal  of  t he 

Jul y 8 j udgment  i s t i mel y.        

¶60 Addi t i onal l y,  we concl ude t hat  t he r equi r ement s of  

Wi s.  St at .  § 807. 05 ar e i nappl i cabl e,  and t he f undi ng agr eement  
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i s an enf or ceabl e cont r act .   We f ur t her  concl ude t hat  under  

t hese ci r cumst ances,  an i nsur er  cannot  r ecover  payment s based on 

an unj ust  enr i chment  t heor y,  and Admi r al ' s  asser t ed mi st ake of  

f act  does not  pr ovi de gr ounds f or  voi di ng t he cont r act .    

By the Court.—The or der s of  t he cour t  of  appeal s ar e 

r ever sed.   
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