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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2006AP2842- D 
  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
In the Matter of Disciplinary Proceedings 
Against Paul W. Humphrey, Attorney at Law: 
 
Office of Lawyer Regulation, 
 
          Complainant-Respondent, 
 
     v. 
 
Paul W. Humphrey, 
 
          Respondent-Appellant. 
 

FILED 
 

MAR 30, 2012 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 
 

  

 

ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    At t or ney Paul  W.  Humphr ey appeal s a 

r epor t  and r ecommendat i on f i l ed by Ref er ee Russel l  Hanson,  

r ecommendi ng a publ i c r epr i mand based on t he r ef er ee' s 

concl usi on t hat  At t or ney Humphr ey commi t t ed pr of essi onal  

mi sconduct  i n hi s handl i ng of  a cr i mi nal  pr osecut i on.   For  t he 

r easons st at ed her ei n,  we concl ude t hat  At t or ney Humphr ey' s 

mi sconduct  war r ant s a 30- day suspensi on of  hi s l i cense t o 
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pr act i ce l aw i n Wi sconsi n al ong wi t h t he i mposi t i on of  t he f ul l  

cost s of  t hi s pr oceedi ng.  

¶2 At t or ney Humphr ey was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1989.   He has no pr i or  at t or ney di sci pl i nar y 

hi st or y bef or e t hi s cour t .    

¶3 On November  17,  2006,  t he Of f i ce of  Lawyer  Regul at i on 

( OLR)  f i l ed a compl ai nt  agai nst  At t or ney Humphr ey al l egi ng t hr ee 

count s of  pr of essi onal  mi sconduct  r el at i ng t o t he cr i mi nal  

pr osecut i on of  Adam Rai sbeck.    

¶4 Thi s di sci pl i nar y mat t er  has been pendi ng a l ong t i me 

and t he par t i es,  t he r ef er ee,  and t he publ i c ar e ent i t l ed t o 

know why.   Def ense counsel  i n t he Rai sbeck mat t er ,  At t or ney 

Joseph Sommer s,  was al so char ged wi t h pr of essi onal  mi sconduct  i n 

connect i on wi t h t hat  case.   Each di sci pl i nar y case was 

consi der ed separ at el y on i t s own r ecor d,  br i ef s,  and ar gument s.   

However ,  bot h at t or neys asser t ed t he conduct  of  t he ot her  

af f ect ed t hei r  own act i ons.   We deemed i t  pr udent  t o hol d t hi s  

case i n abeyance unt i l  t he Sommer s mat t er  was r eady f or  a 

deci s i on.   We di d not  ant i c i pat e t he pr ocedur al  compl i cat i ons 

t hat  woul d devel op i n t he Sommer s case or  t he di f f i cul t y we 

woul d f ace i n det er mi ni ng t he appr opr i at e sanct i on f or  each 

l awyer ' s r espect i ve mi sconduct . 1  These ar e di f f i cul t  cases 

st emmi ng f r om a di f f i cul t  pr osecut i on,  but  our  deci s i on t oday 

r ef l ect s most  car ef ul  consi der at i on.  
                                                 

1 The di sci pl i nar y pr oceedi ng agai nst  At t or ney Sommer s i s 
bei ng r esol ved i n a separ at e opi ni on al so i ssued t oday.   See I n 
r e Di sci pl i nar y Pr oceedi ngs Agai nst  Joseph L.  Sommer s,  2012 WI  
33 ( Case No.  2006AP2851- D) .  
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¶5 The f act ual  backgr ound r el at i ng t o t he under l y i ng 

cr i mi nal  pr osecut i on wi l l  be di scussed onl y i nsof ar  as i t  i s  

r el evant  t o t hi s par t i cul ar  di sci pl i nar y pr oceedi ng.   On 

Sept ember  1,  2001,  Adam Rai sbeck,  t hen age 17,  was i nvol ved i n a 

one- car  r ol l over  acci dent  t hat  occur r ed i n t he Town of  Medi na.   

One passenger  was ki l l ed and anot her  passenger  was i nj ur ed.   

Dane Count y sher i f f ' s  deput i es i nvest i gat i ng t he acci dent  

conduct ed an acci dent  r econst r uct i on,  phot ogr aphed t he scene,  

and i nt er vi ewed wi t nesses.  

¶6 I n December  2001 Rai sbeck was char ged wi t h one count  

of  homi ci de by negl i gent  oper at i on of  a mot or  vehi c l e and one 

mi sdemeanor  char ge i n connect i on wi t h t he i nj ur i es sust ai ned by 

t he second passenger .   At t or ney Humphr ey,  who i s an assi st ant  

di st r i ct  at t or ney wi t h t he Dane Count y Di st r i ct  At t or ney' s 

of f i ce,  was assi gned t o pr osecut e t he case.   Rai sbeck r et ai ned 

At t or ney Joseph Sommer s as hi s def ense counsel .   Rai sbeck was 

l at er  acqui t t ed.  

¶7 At  t wo pr el i mi nar y hear i ngs on Januar y 28,  2002,  and 

Febr uar y 15,  2002,  At t or ney Sommer s sought  t o f or mal l y subpoena 

t he phot ogr aphs of  t he acci dent  scene.   The subpoena was 

quashed,  as pr emat ur e,  because i t  i s  t he pol i cy of  t he di st r i ct  

at t or ney' s of f i ce t o pr ovi de such i nf or mat i on onl y af t er  

ar r ai gnment .   At  t he Febr uar y 15,  2002 pr el i mi nar y hear i ng,  

At t or ney Humphr ey ar gued t hat  t he evi dence i ndi cat ed Rai sbeck 

was dr i v i ng about  88 mi l es per  hour ,  some 33 mi l es per  hour  over  

t he post ed speed l i mi t .   The def ense chal l enged t hat  assumpt i on,  
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c i t i ng di scr epanci es i n t he physi cal  evi dence.   Pr obabl e cause 

was f ound and Rai sbeck was bound over  f or  t r i al .    

¶8 On or  about  Febr uar y 11,  2002,  At t or ney Humphr ey sent  

hi s set  of  8 by 10 i nch acci dent  scene phot ogr aphs t o an 

acci dent  r econst r uct i on speci al i st ,  Rober t  Kr enz,  f or  

pr of essi onal  anal ysi s.   Mr .  Kr enz appar ent l y kept  t hi s set  of  

pi ct ur es unt i l  about  Apr i l  24,  2002.  

¶9 On Mar ch 12,  2002,  Rai sbeck was f or mal l y ar r ai gned.  

At t or ney Sommer s t hen f i l ed a f i ve- page di scover y demand 

r equest i ng,  among ot her  i t ems,  " copi es of  al l  books,  paper s,  

document s,  phot ogr aphs,  and t angi bl e obj ect s r el at ed t o t hi s 

case"  and " a wr i t t en summar y of  al l  or al  st at ement s of  t he 

def endant  whi ch t he St at e pl ans t o use i n t he cour se of  t he 

t r i al  and t he names of  wi t nesses t o t he def endant ' s or al  

st at ement s. "  

¶10 On Mar ch 13,  2002,  At t or ney Humphr ey sent  84 pages of  

di scover y mat er i al s t o Sommer s i n r esponse t o t he di scover y 

r equest .   These mat er i al s di d not  i ncl ude t he acci dent  scene 

phot ogr aphs.   Sommer s had asser t ed he t ol d At t or ney Humphr ey he 

want ed t o see t hese phot ogr aphs numer ous t i mes.   At t or ney 

Humphr ey has mai nt ai ned t hat  t hese r equest s wer e i nf or mal ,  such 

as whi l e wal k i ng down t he hal l  at  t he cour t house,  and t hat  he 

di d not  r emember  t hem or  di d not  consi der  t hem of f i c i al  

r equest s.   At t or ney Humphr ey has asser t ed t hat  Sommer s st at ed he 

speci f i cal l y want ed t o see At t or ney Humphr ey' s wor ki ng set  of  

phot os,  as opposed t o a gener al  set  of  phot ogr aphs.   At t or ney 

Humphr ey asser t s t he usual  pr ocedur e f or  def ense counsel  t o 
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obt ai n a set  of  cr i me scene phot ogr aphs i s f or  t he def ense 

at t or ney t o wr i t e a l et t er  t o t he di st r i ct  at t or ney r equest i ng 

aut hor i zat i on f or  t he sher i f f ' s  depar t ment ,  as t he cust odi an of  

t he negat i ves,  t o r el ease a set  of  phot ogr aphs t o t he def ense.   

At t or ney Humphr ey asser t s t hat  Sommer s was awar e of  t hi s 

pr ocedur e.  

¶11 On or  about  Apr i l  25,  2002,  At t or ney Humphr ey wr ot e a 

l et t er  t o Sommer s r egar di ng t he acci dent  scene phot ogr aphs.   I n 

t hat  l et t er  he i ndi cat ed t hat  i f  Sommer s woul d st i pul at e t o 

t hei r  f oundat i on,  At t or ney Humphr ey coul d gi ve hi m a set  of  

phot ogr aphs.   He advi sed Sommer s t hat ,  al t er nat i vel y,  Sommer s 

coul d obt ai n copi es of  t he phot ogr aphs di r ect l y f r om t he Dane 

Count y Sher i f f ' s  Depar t ment .   Sommer s asser t ed t hi s l et t er  was 

sent  one day af t er  a ver bal  exchange wher e At t or ney Humphr ey 

pr omi sed Sommer s t hat  Sommer s coul d see At t or ney Humphr ey' s set  

of  phot ogr aphs,  and t hen appar ent l y t ol d Sommer s t hat  t he phot os 

wer e st i l l  wi t h t he acci dent  r econst r uct i on exper t .    

¶12 On May 2,  2002,  At t or ney Humphr ey wr ot e a l et t er  t o 

Sommer s pr ovi di ng speci f i c  i nf or mat i on and speci f i c  

aut hor i zat i on f or  Sommer s t o obt ai n acci dent  phot ogr aphs 

di r ect l y f r om t he Dane Count y Sher i f f ' s  Depar t ment .  

¶13 On May 10,  2002,  Sommer s wr ot e t o t he Dane Count y 

Sher i f f ' s  r ecor ds depar t ment  f or mal l y r equest i ng a set  of  

acci dent  scene phot ogr aphs and i ncl udi ng t he r equi s i t e f ee.  

¶14 On t he mor ni ng of  t he f i nal  pr et r i al  conf er ence on 

May 21,  2002,  Sommer s asked At t or ney Humphr ey why he had not  yet  

r ecei ved t he phot ogr aphs.   Sommer s sai d t hat  hi s  def ense exper t  
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needed t he phot ogr aphs t o conduct  t he def ense' s own acci dent  

r econst r uct i on.   Sommer s appar ent l y r ecei ved hi s set  of  5 by 7 

i nch phot ogr aphs l at er  t hat  same day.   The si ze of  t he 

phot ogr aphs r equest ed by Sommer s i s r el evant  because t he par t i es 

l at er  r eal i zed t hat  cer t ai n r el evant  mar ki ngs wer e vi s i bl e on 

t he 8 by 10 i nch phot ogr aphs but  wer e not  v i s i bl e on t he smal l er  

5 by 7 i nch phot ogr aphs.   Ther e i s no i ndi cat i on ei t her  at t or ney 

knew i n advance t hat  t he s i ze of  t he phot ogr aph woul d af f ect  

whet her  t he mar ki ngs wer e vi s i bl e on t he phot ogr aphs.  

¶15 On May 22,  2002,  At t or ney Humphr ey f i l ed a mot i on t o 

compel  di scover y of  t he def ense exper t ' s  r epor t .   Thi s mot i on 

i ncl uded At t or ney Humphr ey' s af f i davi t  whi ch st at ed i n par agr aph 

8:  " [ O] ver  t wo mont hs ago,  t he St at e pr ovi ded over  84 pages of  

di scover y mat er i al s,  made t he phot ogr aphs avai l abl e t o t he 

def endant ,  and pr ovi ded t he scal e di agr am. "  ( Emphasi s added. )  

¶16 On May 31,  2002,  Sommer s wr ot e t o t he pr esi di ng j udge 

i n t he Rai sbeck mat t er ,  t he Honor abl e Paul  Hi ggi nbot ham,  and 

asser t ed t hat  par agr aph 8 of  t he Humphr ey af f i davi t  was " a bal d-

f aced l i e. "   Sommer s'  l et t er  pr ovi ded a summar y of  hi s  

communi cat i ons wi t h At t or ney Humphr ey r egar di ng hi s ef f or t s t o 

obt ai n t he phot ogr aphs.   The bot t om l i ne,  accor di ng t o Sommer s,  

was t hat  At t or ney Humphr ey knew Sommer s had not  r ecei ved copi es 

of  t he phot ogr aphs unt i l  May 21,  2002.  

¶17 At  t he June 7,  2002,  hear i ng on t he mot i on t o compel  

di scover y,  At t or ney Humphr ey st at ed on t he r ecor d t hat  t he 

phot os " wer e made avai l abl e t o Mr .  Sommer s way back i n Mar ch 

act ual l y. "   The t r i al  cour t  asked At t or ney Humphr ey how he 
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r esponded t o Sommer s'  asser t i on t hat  Sommer s di d not  t r ul y have 

access t o t he phot os i n Mar ch.   At t or ney Humphr ey r epl i ed:  " He 

had access t o t he phot ogr aphs back i n Apr i l ,  on Apr i l  25 i f  you 

want  t o come i n and l ook at  t hem,  or  i f  he want ed t o st i pul at e 

t o chai n,  he coul d have t aken t hem out  of  my of f i ce at  any 

t i me. "   At t or ney Humphr ey suggest ed t hat  Sommer s was pl anni ng a 

" t r i al  by ambush"  by f ai l i ng t o t i mel y pr oduce an exper t  r epor t .  

¶18 Sommer s vehement l y mai nt ai ned t hat  At t or ney Humphr ey 

di d not  make t he phot ogr aphs avai l abl e t o hi m,  st at i ng:  " That  i s 

j ust  a bal d- f ace l i e.   He submi t t ed a f al se af f i davi t .   Your  

Honor ,  t hat  i s  a bi g t hi ng. "  

¶19 At t or ney Humphr ey' s posi t i on has been t hat  Sommer s 

coul d have submi t t ed a wr i t t en r equest  f or  aut hor i zat i on t o see 

t he acci dent  scene phot ogr aphs at  any t i me af t er  Rai sbeck' s 

ar r ai gnment ,  but  t hat  he opt ed not  t o do so unt i l  May 10,  2002.   

At t or ney Humphr ey mai nt ai ns Sommer s was f ul l y  awar e of  t he 

t ypi cal  pr ot ocol  f or  obt ai ni ng acci dent  scene phot os.   At t or ney 

Humphr ey i ncl udes i n hi s submi ssi ons a f or m l et t er  t hat  i s  of t en 

used by def ense counsel  t o make such r equest s.    

¶20 I n t he cont ext  of  t he hear i ng on t he mot i on t o compel ,  

Judge Hi ggi nbot ham st at ed t o At t or ney Humphr ey:  " I  t hi nk you di d 

f abr i cat e i n your  af f i davi t  when you st at ed t hat  t hese phot os 

wer e made avai l abl e t o Mr .  Sommer s way back when.   .  .  .   [ T] hen 

t o come i n her e and t o c l ai m ambush by Mr .  Sommer s i s t ot al l y 

di s i ngenuous.   I t ' s  not  t r ue at  al l . "  

¶21 At t or ney Humphr ey l at er  wr ot e t o Judge Hi ggi nbot ham i n 

an ef f or t  t o c l ar i f y hi s posi t i on,  descr i bi ng par agr aph 8 of  t he 
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chal l enged af f i davi t  as " s l oppy dr af t smanshi p. "   He mai nt ai ned,  

however ,  t hat  t he t ypi cal  pr ocedur e i n such cases i s f or  def ense 

counsel  t o send a l et t er  t o t he pr osecut or  r equest i ng 

aut hor i zat i on t o obt ai n t he phot ogr aphs f r om t he sher i f f ' s  

depar t ment .  

¶22 Sommer s moved t o di smi ss t he cr i mi nal  pr osecut i on on 

t he gr ound of  pr osecut or i al  mi sconduct .   At  t he hear i ng on t hi s 

mot i on,  Judge Hi ggi nbot ham comment ed,  wi t h r espect  t o t he 

af f i davi t :  " I  speci f i cal l y f i nd i t  has not hi ng t o do wi t h pr oper  

dr af t smanshi p.   That  you [ At t or ney Humphr ey]  c l ear l y mi sl ed t he 

cour t  on t hat  i ssue. "  

¶23 However ,  i n t hi s di sci pl i nar y appeal ,  At t or ney 

Humphr ey cl ai ms t hat  t he r ef er ee' s r epor t  f ai l s  t o not e t he 

di st r i ct  at t or ney l at er  asked t he t r i al  cour t  t o r esci nd t hi s 

st at ement .   He cont ends t hat  t he t r i al  cour t  agr eed. 2   

¶24 I n t he f i r st  count  of  t he di sc i pl i nar y compl ai nt  t he 

OLR al l eges t hat ,  by aver r i ng i n an af f i davi t  t hat  he had made 

t he phot ogr aphs avai l abl e " over  t wo mont hs ago, "  At t or ney 

Humphr ey engaged i n conduct  i nvol v i ng di shonest y,  decei t ,  or  

                                                 
2 Ther e i s no evi dence i n t he r ecor d bef or e us as t o whet her  

t he c i r cui t  cour t  r evi s i t ed i t s f i ndi ngs t o concl ude t hat  
At t or ney Humphr ey' s st at ement s wer e exagger at i ons r at her  t han 
i nt ent i onal  mi sr epr esent at i ons,  and we concl ude t hat  t hi s woul d 
not  al t er  our  ul t i mat e concl usi on her e.  
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mi sr epr esent at i on i n v i ol at i on of  f or mer  SCR 20: 8. 4( c) 3 ( Count  

One) .   

¶25 The r emai ni ng count s i n t he OLR di sci pl i nar y compl ai nt  

al so r el at e t o t he t r i al  pr epar at i ons i n t he Rai sbeck mat t er .   

On June 12,  2002,  At t or ney Humphr ey gave Sommer s a synopsi s of  

hi s exper t ' s  acci dent  r econst r uct i on r epor t .   At  some dat e pr i or  

t o August  15,  2002,  At t or ney Humphr ey and hi s exper t  met  t o 

di scuss t hi s r epor t .   On August  15,  2002,  At t or ney Humphr ey and 

t he exper t  appar ent l y exchanged e- mai l s addr essi ng a summar y of  

t he exper t ' s  ant i c i pat ed t r i al  t est i mony.  

¶26 Meanwhi l e,  Sommer s and hi s def ense exper t  r evi ewed t he 

5 by 7 i nch phot ogr aphs he r ecei ved f r om t he sher i f f ' s  

depar t ment .   None of  t hese phot ogr aphs showed a c l ose- up of  t he 

t i r e mar ki ngs.   Sommer s ar gued t hat  wi t hout  such a c l ose- up vi ew 

of  t he t i r e mar ki ngs i t  was i mpossi bl e t o eval uat e t he St at e' s 

asser t i on t hat  t he t i r e mar ki ngs wer e " cr i t i cal  speed scuf f s"  

r at her  t han " br ake- i nduced ski d mar ks. "   Agai n,  t he def ense 

consi der ed t he t i r e mar ki ngs hi ghl y r el evant  evi dence f or  

                                                 
3 Ef f ect i ve Jul y 1,  2007,  subst ant i al  changes wer e made t o 

t he Wi sconsi n Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  
At t or neys,  SCR Chapt er  20.   See S.  Ct .  Or der  04- 07,  2007 WI  4,  
293 Wi s.  2d xv,  726 N. W. 2d Ct . R- 45 ( ef f .  Jul y 1,  2007) ;  and 
S.  Ct .  Or der  06- 04,  2007 WI  48,  297 Wi s.  2d xv,  730 
N. W. 2d Ct . R. - 29 ( ef f .  Jul y 1,  2007) .   Because t he conduct  
under l y i ng t hi s case ar ose pr i or  t o Jul y 1,  2007,  unl ess 
ot her wi se i ndi cat ed,  al l  r ef er ences t o t he Chapt er  20 of  t he 
Wi sconsi n Supr eme Cour t  Rul es wi l l  be t o t hose i n ef f ect  pr i or  
t o Jul y 1,  2007.  

SCR 20: 8. 4( c)  st at ed i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  
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assessi ng t he speed of  Rai sbeck' s vehi c l e when t aki ng t he cur ve 

i n t he r oad bef or e t he acci dent  occur r ed.   

¶27 Sommer s ar gued t he St at e exper t ' s  opi ni on t hat  t he 

t i r e mar ki ngs wer e " speed scuf f s"  was vi t al  t o t he St at e 

exper t ' s  concl usi on t hat  Rai sbeck was dr i v i ng 88 mi l es per  hour  

at  t he t i me of  t he acci dent .   Sommer s di d not  see mar ki ngs on 

hi s set  of  phot ogr aphs and t hus moved t o di smi ss t he pr osecut i on 

on t he gr ound t hat  t he St at e had f ai l ed t o pr eser ve cr i t i cal  

t i r e mar ki ng evi dence.  

¶28 At  t he August  22,  2002 hear i ng on t hi s mot i on Sommer s 

subpoenaed sher i f f ' s  deput i es t oget her  wi t h t hei r  copi es of  t he 

acci dent  scene phot ogr aphs.   Deput y Sewel l  appear ed at  t he 

hear i ng.   He t est i f i ed t hat  he had br ought  hi s set  of  acci dent  

scene phot ogr aphs t o cour t  f or  a pr evi ous cour t  hear i ng,  but  no 

l onger  had t he phot ogr aphs i n hi s possessi on and di d not  know 

wher e t hey wer e.   A di scussi on among counsel  and t he cour t  

ensued.   The cour t  asked At t or ney Humphr ey i f  he had t he 

phot ogr aphs.   At t or ney Humphr ey' s r esponse t o t he cour t ' s 

i nqui r y f or ms t he basi s f or  t he second di sci pl i nar y count  

al l eged agai nst  hi m.   At t or ney Humphr ey r esponded:   " I  have t wo 

phot os.   I  don' t  know i f  t hese ar e t he ones he want s.   They ar e 

t he phot os of  bl ack mar ks on t he r oadway. "   Sommer s 

char act er i zed At t or ney Humphr ey' s r esponse and t he St at e' s 

f ai l ur e t o pr oduce a f ul l  set  of  phot ogr aphs at  t he hear i ng as 

" under handed. "   Judge Hi ggi nbot ham r esponded t o Sommer s t hat :  

" Nobody has sai d t hat  Mr .  Humphr ey had [ t he phot ogr aphs] . "   

However ,  t he OLR compl ai nt  al l eges t hat  at  t he t i me of  t hi s 
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exchange,  At t or ney Humphr ey knew he i n f act  had,  i n hi s of f i ce,  

a compl et e set  of  8 by 10 i nch acci dent  scene phot os but  di d not  

di scl ose t hi s f act  t o t he t r i al  cour t .   Judge Hi ggi nbot ham asked 

At t or ney Humphr ey:   " Now,  Mr .  Humphr ey,  do you know wher e t he 

phot os ar e?"   At t or ney Humphr ey r epl i ed:  " No,  I  do not . "   

At t or ney Humphr ey has mai nt ai ned he t hought  t he t r i al  cour t  was 

i nqui r i ng speci f i cal l y about  t he l ocat i on of  t he set  of  

phot ogr aphs or i gi nal l y i n t he possessi on of  Deput y Sewel l .    

¶29 The cour t  ul t i mat el y used t he t wo 8 by 10 i nch phot os 

t hat  At t or ney Humphr ey had wi t h hi m i n t he cour t r oom as wel l  as 

Sommer s'  5 by 7 i nch set  of  phot ogr aphs.   The mot i on t o di smi ss 

was deni ed.  

¶30 Wi t h r espect  t o t hi s exchange,  t he OLR compl ai nt  

al l eges t hat ,  by f ai l i ng t o di scl ose he knew wher e t he phot os 

wer e dur i ng t he August  22,  2002 hear i ng,  At t or ney Humphr ey 

knowi ngl y made a f al se st at ement  of  mat er i al  f act  t o a t r i bunal  

i n v i ol at i on of  SCR 20: 3. 3( a) ( 1) , 4 and engaged i n conduct  

i nvol v i ng di shonest y,  decei t ,  or  mi sr epr esent at i on i n v i ol at i on 

of  SCR 20: 8. 4( c)  ( Count  Two) .  

¶31 The t hi r d count  of  t he OLR compl ai nt  i nvol ves t he 

t i mi ng of  di scl osur e of  a wi t ness st at ement  t o At t or ney Sommer s.   

When t he sher i f f ' s  deput i es f i r st  i nvest i gat ed t he acci dent ,  

Kevi n McCoy,  an acquai nt ance of  Rai sbeck,  t ol d i nvest i gat or s 

t hat  he had seen Rai sbeck' s passenger s t he ni ght  bef or e t he 

                                                 
4 SCR 20: 3. 3( a) ( 1)  pr ovi ded t hat  a l awyer  shal l  not  

knowi ngl y " make a f al se st at ement  of  f act  or  l aw t o a 
t r i bunal ;  .  .  .  . "  
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acci dent  but  t hat  he di d not  know wher e t hey went  af t er  t hat .   

Thi s i nnocuous s t at ement  was i nc l uded i n t he di scover y r esponses 

sent  t o Sommer s.    

¶32 On Sept ember  18,  2002,  At t or ney Humphr ey advi sed 

Sommer s he i nt ended t o cal l  McCoy as a wi t ness at  t r i al  but  

not ed t hat  he di d not  have an addr ess f or  hi m.   On Oct ober  15,  

2003,  At t or ney Humphr ey sent  Sommer s a wi t ness l i s t  t hat  

i ncl uded McCoy' s name t oget her  wi t h hi s addr ess.    

¶33 On or  about  Oct ober  21,  2003,  At t or ney Humphr ey and 

Det ect i ve Gr ei ber  of  t he Dane Count y Sher i f f ' s  Depar t ment  met  

wi t h McCoy i n pr epar at i on f or  t r i al .   At  t he t i me of  t hi s 

meet i ng,  t he Rai sbeck t r i al  was schedul ed t o commence on 

Oct ober  27,  2003.   Det ect i ve Gr ei ber  l at er  pr epar ed a memor andum 

dat ed Oct ober  27,  2003,  t hat  summar i zed t he meet i ng.   At  t he 

meet i ng,  McCoy appar ent l y st at ed he had spoken t o Rai sbeck i n 

t he spr i ng f ol l owi ng t he acci dent ,  and t hat  Rai sbeck had sai d he 

was f eel i ng sad about  t he acci dent ,  t hat  he admi t t ed t o McCoy i t  

was f oggy and he was dr i v i ng t oo f ast ,  t hat  he coul d not  see t he 

si gn,  and he dr ove of f  t he r oad.   Thi s st at ement  was si gni f i cant  

because Rai sbeck,  who was i nj ur ed i n t he acci dent ,  had 

pr evi ousl y st at ed he had no r ecol l ect i on of  t he acci dent .  

¶34 On Oct ober  23,  2003,  t he t r i al  was post poned unt i l  

Januar y 20,  2004.   On November  12,  2003,  At t or ney Humphr ey 

sought  a bench war r ant  i dent i f y i ng McCoy as a mat er i al  wi t ness 

who " has al r eady not  appear ed on one subpoena and i s unl i kel y t o 

appear  on a subpoena i n t he f ut ur e. "   A bench war r ant  di r ect i ng 

McCoy' s ar r est  was i ssued t he same day.   On December  11,  2003,  
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Sommer s wr ot e t he cour t  aski ng how McCoy coul d be deemed a 

" mat er i al  wi t ness"  gi ven hi s i nnocuous st at ement  on Sept ember  1,  

2001.    

¶35 On Januar y 7,  2004,  At t or ney Humphr ey di scl osed 

McCoy' s Oct ober  21,  2003 st at ement s t o Sommer s v i a a cover  

l et t er  st at i ng t hat  " [ w] hi l e i t  i s  not  di scover abl e,  I  t hought  I  

woul d send t hese not es [ al ong]  anyway. "   At  t he t i me t hi s l et t er  

was sent ,  t r i al  was schedul ed t o commence on Januar y 20,  2004.  

¶36 The OLR compl ai nt  al l eges t hat  by f ai l i ng t o t ur n over  

t o t he def ense unt i l  Januar y 7,  2004,  an Oct ober  21,  2003 

wi t ness st at ement  cont ai ni ng i ncr i mi nat i ng decl ar at i ons,  

At t or ney Humphr ey di d,  i n pr et r i al  pr ocedur e,  f ai l  t o make a 

r easonabl y di l i gent  ef f or t  t o compl y wi t h a val i d di scover y 

r equest  by an opposi ng par t y i n v i ol at i on of  SCR 20: 3. 4( d) 5 

( Count  Thr ee) .  

¶37 At t or ney Humphr ey def ends t he t i mi ng of  hi s di scl osur e 

of  t he wi t ness st at ement .   He cl ai ms t hat  he i ni t i al l y  v i ewed 

t he st at ement  as pr i v i l eged wor k pr oduct  because t he st at ement  

was not  excul pat or y,  and onl y l at er  r eal i zed t hat  as a st at ement  

of  a par t y def endant  i t  shoul d be di scl osed.    

¶38 Wi t h r espect  t o t he t i mi ng,  he asser t s t hat  ever yone 

i nvol ved assumed t he t r i al  woul d be del ayed agai n because 

Sommer s had f i l ed an i nt er l ocut or y appeal  t hat  had st ayed t he 

                                                 
5 SCR 20: 3. 4( d)  st at ed a l awyer  shal l  not  " i n pr et r i al  

pr ocedur e,  make a f r i vol ous di scover y r equest  or  f ai l  t o make 
r easonabl y di l i gent  ef f or t  t o compl y wi t h a l egal l y pr oper  
di scover y r equest  by an opposi ng par t y;  .  .  .  . "  
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t r i al  cour t  pr oceedi ng.   Mor eover ,  t he par t i es i nvol ved wer e al l  

awar e t hat  t he def ense exper t  was goi ng t o be unavai l abl e i n 

Januar y.   At t or ney Humphr ey not es t hat  t he t r i al  di d not  i n f act  

occur  unt i l  Apr i l  18,  2005,  some 15 mont hs af t er  he di scl osed 

t he McCoy wi t ness st at ement  t o Sommer s.    

¶39 The OLR sought  summar y j udgment  on Count  Thr ee of  t he 

compl ai nt  based on t he f act  t hat  i n hi s answer ,  At t or ney 

Humphr ey admi t t ed t he f act s al l eged i n t he OLR compl ai nt  wi t h 

r espect  t o Count  Thr ee.   On June 25,  2007,  t he r ef er ee gr ant ed 

t he OLR' s mot i on f or  summar y j udgment  on Count  Thr ee,  st at i ng:  

" [ t ] he r espondent  havi ng admi t t ed al l  f act ual  al l egat i ons of  

Count  3,  i t ,  t her ef or e,  appear s t hat  t her e i s no genui ne i ssue 

as t o any mat er i al  f act . "      

¶40 At t or ney Humphr ey sought  r econsi der at i on of  t hi s 

r ul i ng,  emphasi z i ng he di d not  admi t  t he i nf er ences t hat  t he OLR 

want ed t he t r i er  of  f act  t o dr aw f r om t he f act ual  al l egat i ons——

namel y,  t hat  he f ai l ed t o di scl ose t he wi t ness st at ement  unt i l  

13 days bef or e t r i al .   Mor eover ,  he ar gues t hat  t he summar y 

j udgment  r ul i ng pr ecl uded hi m f r om pr esent i ng any af f i r mat i ve 

def enses t o t he char ge.    

¶41 The evi dent i ar y hear i ng i n t hi s di sci pl i nar y mat t er  

was conduct ed on Jul y 10 and 11,  2007.   The r ef er ee deni ed 

At t or ney Humphr ey' s mot i on f or  r econsi der at i on of  t he summar y 

j udgment  or der  at  t hi s hear i ng but  per mi t t ed At t or ney Humphr ey 

t o make an of f er  of  pr oof  t hat  t he Rai sbeck t r i al  di d not  occur  

unt i l  15 mont hs af t er  t he wi t ness st at ement  was di scl osed.    
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¶42 On August  2,  2007,  t he r ef er ee i ssued hi s r epor t  and 

r ecommendat i on.   Wi t h r espect  t o Count  One,  t he r ef er ee agr eed 

t hat  At t or ney Humphr ey' s af f i davi t  " mi sl ed t he cour t "  and 

concl uded t hat  At t or ney Humphr ey vi ol at ed SCR 20: 8. 4( c) .    

¶43 Wi t h r espect  t o Count  Two,  t he r ef er ee was not  

per suaded by At t or ney Humphr ey' s c l ai m t hat  he mi sunder st ood 

whi ch set  of  acci dent  scene phot ogr aphs t he cour t  meant  when t he 

cour t  asked i f  At t or ney Humphr ey had a set  of  phot ogr aphs.   The 

r ef er ee concl uded t hat  At t or ney Humphr ey knowi ngl y made a f al se 

st at ement  of  f act  t o a t r i bunal  i n v i ol at i on of  

SCR 20: 3. 3( a) ( 1) ,  and engaged i n conduct  i nvol v i ng di shonest y,  

f r aud,  decei t ,  or  mi sr epr esent at i on i n v i ol at i on of  

SCR 20: 8. 4( c) .    

¶44 Fi nal l y,  wi t h r espect  t o Count  Thr ee,  t he r ef er ee 

r eci t ed t he f act ual  al l egat i ons i n t he compl ai nt  and r ei t er at ed 

hi s gr ant i ng of  summar y j udgment  t o t he OLR on t hi s char ge.    

¶45 On appeal  At t or ney Humphr ey chal l enges t he r ef er ee' s 

f i ndi ngs and concl usi ons and pr ovi des cont ext  f or  t he 

al l egat i ons agai nst  hi m. 6  He expl ai ns t he usual  pr ot ocol  

r egar di ng pr oduct i on of  acci dent  phot ogr aphs,  not i ng t hat  

Sommer s di d not  f ol l ow t he usual  pr ocedur e of  submi t t i ng a 

                                                 
6 Or al  ar gument  i n t hi s mat t er  was conduct ed on Apr i l  10,  

2008.   On Jul y 30,  2008,  t hi s cour t  i ssued an or der  hol di ng t hi s 
mat t er  i n abeyance unt i l  f ur t her  or der  of  t he cour t .   On 
December  14,  2009,  At t or ney Humphr ey f i l ed a ver y br i ef  mot i on 
seeki ng " addi t i onal  or al  ar gument  i n t he mat t er "  on t he gr ound 
t hat  t he composi t i on of  t he cour t  had changed si nce t he cour t  
l ast  consi der ed t he mat t er .   The mot i on was hel d i n abeyance and 
i s her eby deni ed.  
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r equest  l et t er  t o t he di st r i ct  at t or ney i mmedi at el y af t er  

ar r ai gnment .   At t or ney Humphr ey expl ai ns t hat  Sommer s had 

speci f i cal l y emphasi zed t hat  he want ed t o see At t or ney 

Humphr ey' s copi es of  t he phot ogr aphs,  whi ch had been sent  t o t he 

St at e' s acci dent  r econst r uct i on speci al i st .   He expl ai ns t hat  

ar ound Apr i l  24,  2002,  At t or ney Humphr ey t ol d Sommer s he coul d 

come t o At t or ney Humphr ey' s of f i ce t o see t he phot os.   At  t hi s  

meet i ng he r eal i zed t he exper t  wi t ness had not  yet  r et ur ned 

t hem.   At t or ney Humphr ey t hen wr ot e Sommer s l et t er s on Apr i l  25,  

2002,  and May 2,  2002,  pr ovi di ng det ai l s as t o how Sommer s coul d 

obt ai n a set  of  phot ogr aphs di r ect l y f r om t he sher i f f ' s  

depar t ment .  

¶46 Wi t h r espect  t o t he af f i davi t  f or mi ng t he basi s f or  

Count  One of  t he compl ai nt ,  At t or ney Humphr ey def ends hi s use of  

t he t er m " avai l abl e"  i n t he af f i davi t  wher e he st at ed t hat  he 

made t he phot ogr aphs " avai l abl e"  t o Sommer s some t wo mont hs 

pr i or  t o t he dat e of  hi s mot i on t o compel .   He r ei t er at es 

Sommer s coul d have pur sued ot her  st r at egi es t o obt ai n t he 

acci dent  scene phot ogr aphs di r ect l y f r om t he sher i f f ' s  

depar t ment .    

¶47 Wi t h r espect  t o Count  Two,  At t or ney Humphr ey al so 

mai nt ai ns t hat  dur i ng t he i n- cour t  di scussi ons about  t he 

l ocat i on of  t he acci dent  scene phot ogr aphs,  At t or ney Humphr ey 

t hought  t hey wer e speci f i cal l y  t al k i ng about  t he l ocat i on of  

Deput y Sewel l ' s  mi ssi ng set  of  phot ogr aphs because Sommer s had 

st at ed t hat  he di d not  t r ust  t he di st r i ct  at t or ney' s of f i ce and 

t hat  i s why he subpoenaed Sewel l  and hi s phot ogr aphs.    
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¶48 Wi t h r espect  t o Count  Thr ee,  At t or ney Humphr ey al so 

emphasi zes t hat  t he par t i es knew i n Oct ober ,  when t he McCoy 

wi t ness st at ement  was t aken,  t hat  t he t r i al  woul d be post poned 

because t he cour t  of  appeal s had st ayed t he t r i al  cour t  case by 

or der  dat ed Oct ober  22,  2003,  and Sommer s had advi sed t he cour t  

t hat  hi s exper t  woul d be unavai l abl e i n Januar y because of  a 

vacat i on.   He not es agai n t he t r i al  di d not  i n f act  occur  unt i l  

15 mont hs f ol l owi ng di scl osur e of  t he wi t ness st at ement .  

¶49 We r evi ew a r ef er ee' s f i ndi ngs of  f act  subj ect  t o t he 

c l ear l y er r oneous st andar d.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Ei senber g,  2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 

N. W. 2d 747.   We r evi ew t he r ef er ee' s concl usi ons of  l aw de novo.   

I d.   Pur suant  t o our  obl i gat i on t o super vi se and r egul at e t he 

pr act i ce of  l aw i n t hi s st at e,  we det er mi ne t he appr opr i at e 

l evel  of  di sci pl i ne i ndependent  of  t he r ef er ee' s  r ecommendat i on.   

See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  

¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.  

¶50 The r ef er ee made t he f ol l owi ng f i ndi ngs of  f act  wi t h 

r espect  t o Count  One:    

• I t  appear s t hat  t i r e mar ks wer e not  v i s i bl e on t he 5 by 7 

i nch phot ogr aphs t hat  Sommer s obt ai ned f r om t he sher i f f ' s 

depar t ment  but  wer e v i s i bl e on t he 8 by 10 i nch phot ogr aphs 

At t or ney Humphr ey gave t o hi s acci dent  r econst r uct i on 

speci al i st .  

• The Dane Count y Sher i f f ' s  Depar t ment  at  var i ous t i mes 

st at ed t her e wer e 33,  45,  46,  and 50 phot ogr aphs.  
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• I t  was r easonabl e f or  Sommer s t o be cer t ai n he had seen 

al l  phot ogr aphs.  

• On May 2,  2002,  At t or ney Humphr ey sent  a l et t er  t o 

def ense counsel  whi ch st at ed,  i n par t :  

At  your  r ecent  r equest  f or  your  own copi es of  al l  t he 
phot os,  I  cont act ed t he Cour t  Of f i cer  of  t he DSCO.   
Her e' s what  you need t o do.  

• I t  i s  c l ear  f r om t he r ecor d t hat  t he cour t  want ed t o be 

sur e di scover y had been t i mel y pr oduced.   Tr i al  was t hen 

schedul ed f or  l at e June.  

• On May 22,  2002,  At t or ney Humphr ey f i l ed an af f i davi t  

wi t h t he cour t  t hat  st at ed i n r el evant  par t  t hat  phot os had been 

made " avai l abl e"  t o t he def ense f or  over  t wo mont hs.  

• On June 7,  2002,  Judge Hi ggi nbot ham st at ed t o At t or ney 

Humphr ey:  

Mr .  Humphr ey,  I ' ve not  been happy wi t h your  
conduct  ei t her .   I  agr ee wi t h Mr .  Sommer s and t hat  t he 
s i t uat i on wi t h [ Rai sbeck]  shoul d never  have gone t hat  
way.   But ,  secondl y,  I  t hi nk you di d f abr i cat e i n your  
af f i davi t  when you st at ed t hat  t hese phot os wer e made 
avai l abl e t o Mr .  Sommer s way back when.   That ' s not  
t r ue.   Even based on t hese l et t er s i t ' s  c l ear  t o me 
t hat  t hose phot os wer e never  made act ual l y 
avai l abl e.  .  .  .   

• Af t er  bei ng t ol d t hat  he had " f abr i cat ed"  and was 

" t ot al l y di s i ngenuous"  At t or ney Humphr ey' s r esponse t o t he cour t  

was t epi d at  best .    

¶51 The r ef er ee f ur t her  not es t hat  on Apr i l  7,  2003,  t he 

cour t  st at ed:  " I  speci f i cal l y f i nd i t  has not hi ng t o do wi t h 

pr oper  dr af t smanshi p.   That  [ At t or ney Humphr ey]  c l ear l y mi sl ed 

t he cour t  on t hat  i ssue. "   The r ef er ee adds t hat  " any r easonabl e 
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i nt er pr et at i on of  t he f act s [ shows]  t hat  f or  what ever  r eason 

[ At t or ney Humphr ey]  del i ber at el y mi sl ed t he cour t . "    

¶52 On t hi s appeal ,  At t or ney Humphr ey t akes i ssue wi t h 

sever al  of  t he r ef er ee' s f i ndi ngs of  f act  and t he i nf er ences 

dr awn t her ef r om.   For  exampl e,  t he r ef er ee comment s on conf usi on 

r egar di ng t he number  of  acci dent  scene phot ogr aphs.   At t or ney 

Humphr ey poi nt s out ,  however ,  t hat  as of  t he May 2,  2002 

hear i ng,  t her e was no conf usi on about  t he number  of  acci dent  

scene phot ogr aphs.   He cont ends t he conf usi on over  t he number  of  

phot ogr aphs di d not  ar i se unt i l  t he hear i ng on August  22,  2002.    

¶53 At t or ney Humphr ey al so chal l enges t he r ef er ee' s 

f i ndi ng t hat  At t or ney Humphr ey' s r esponse t o t he cour t ' s  

st at ement s about  t he ver aci t y of  hi s af f i davi t  was " t epi d. "   

At t or ney Humphr ey r esponds t hat  he consi st ent l y st at ed on t he 

r ecor d t hat  hi s st at ement s wer e " t r ue. "   He def ends hi s r esponse 

i n t he t r i al  cour t ,  descr i bi ng t he col l oquy t hat  occur r ed 

i mmedi at el y af t er  t he cour t  made t hese st at ement s t o At t or ney 

Humphr ey.   Ther e,  t he t r i al  cour t  st r ongl y chast i sed Sommer s f or  

i nt er r upt i ng hi m and cont r adi ct i ng t he cour t .   At t or ney Humphr ey 

asser t s t hat  gi ven t he t i mi ng and t enor  of  t he cour t ' s  r emar ks 

t o counsel ,  he " woul d have been i l l - advi sed t o have sai d 

anyt hi ng i n r esponse t o Judge Hi ggi nbot ham' s st at ement  about  

hi m. "   He expl ai ns t hat ,  i nst ead,  he f i l ed a mot i on aski ng t he 

cour t  t o wi t hdr aw hi s concl usi on and st at es t he cour t  agr eed t o 

do so.   At t or ney Humphr ey al so suggest s t he r ef er ee f ai l ed t o 

cor r ect l y anal yze t he r equi r ement s necessar y t o sust ai n a c l ai m 
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f or  mi sr epr esent at i on.  See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Mar ks,  2003 WI  114,  ¶50,  265 Wi s.  2d 1,  665 N. W. 2d 836.    

¶54 Fi r st ,  we concl ude t he r ef er ee' s f act ual  f i ndi ngs wi t h 

r espect  t o Count  One ar e not  c l ear l y er r oneous,  wi t h one 

except i on.   We concl ude t he r ecor d evi dence bef or e t he cour t  

suppor t s At t or ney Humphr ey' s asser t i on t hat  he has consi st ent l y  

mai nt ai ned hi s af f i davi t  was cor r ect .   As such,  t he cour t  does 

not  agr ee wi t h t he r ef er ee' s f i ndi ng t hat  At t or ney Humphr ey 

t aci t l y  " conceded"  t he st at ement s i n hi s af f i davi t  v i ol at ed t he 

r ul es.   However ,  t he ot her  f act ual  f i ndi ngs r egar di ng Count  One 

ar e suppor t ed by t he r ecor d and ar e not  c l ear l y er r oneous.  

¶55 Ul t i mat el y,  t he r ef er ee was r equi r ed t o make a 

cr edi bi l i t y  det er mi nat i on as t o whet her  At t or ney Humphr ey knew 

or  shoul d have known hi s st at ement  t hat  he made t he phot ogr aphs 

" avai l abl e"  t o Sommer s was a f ai r  and accur at e r epr esent at i on of  

mat t er s.   Al t hough t her e may be t echni cal  mer i t  t o At t or ney 

Humphr ey' s c l ai m t he phot os wer e t heor et i cal l y  avai l abl e t o 

Sommer s by ot her  means,  we agr ee wi t h t he r ef er ee' s concl usi on 

t hat  Sommer s di d not  have t he acci dent  scene phot os when 

At t or ney Humphr ey f i l ed hi s mot i on t o compel  and At t or ney 

Humphr ey knew i t .   We ar e not  per suaded by At t or ney Humphr ey' s 

asser t i on t hat  t he r ef er ee was r equi r ed t o anal yze each el ement  

of  a mi sr epr esent at i on c l ai m i n or der  t o f i nd mi sconduct  her e.   

I t  i s  unnecessar y t o pr ove t he t or t  of  mi sr epr esent at i on i n 

or der  t o est abl i sh by c l ear  and convi nci ng evi dence t hat  an 

at t or ney has vi ol at ed a r ul e of  pr of essi onal  conduct  pr oscr i bi ng 

at t or ney conduct  i nvol v i ng di shonest y,  f r aud,  decei t ,  or  



No.  2006AP2842- D   

 

21 
 

mi sr epr esent at i on.   See Mar ks,  265 Wi s.  2d 1,  ¶50;  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Schal ow,  131 Wi s.  2d 1,  12- 13,  

388 N. W. 2d 176 ( 1986) .  

¶56 The r ecor d i ndi cat es bot h t he t r i al  cour t  i n t he 

Rai sbeck mat t er  and t he r ef er ee i n t hi s di sci pl i nar y pr oceedi ng 

wer e f i r ml y of  t he opi ni on t hat  At t or ney Humphr ey' s st at ement  

t hat  t he phot ogr aphs had been " avai l abl e"  t o t he def ense f or  

mont hs const i t ut ed mi sr epr esent at i on wi t hi n t he meani ng of  t he 

Rul es of  Pr of essi onal  Conduct  f or  At t or neys.   We def er  t o t he 

r ef er ee' s cr edi bi l i t y  det er mi nat i ons and we accept  t he r ef er ee' s 

concl usi on t hat  At t or ney Humphr ey vi ol at ed SCRs 20: 8. 4( c)  and 

20: 3. 3( a) ( 1)  wi t h r espect  t o par agr aph 8 of  hi s af f i davi t .  

¶57 The second count  of  t he OLR compl ai nt  al l eges t hat ,  by 

f ai l i ng t o di scl ose he knew wher e t he phot os wer e dur i ng t he 

August  22,  2002 hear i ng,  At t or ney Humphr ey knowi ngl y made a 

f al se st at ement  of  mat er i al  f act  t o a t r i bunal  and engaged i n 

conduct  i nvol v i ng di shonest y,  decei t ,  or  mi sr epr esent at i on.   

¶58 At t or ney Humphr ey has mai nt ai ned he t hought  t he t r i al  

cour t  was i nqui r i ng speci f i cal l y about  t he l ocat i on of  t he set  

of  phot ogr aphs or i gi nal l y i n t he possessi on of  Deput y Sewel l .   

Thi s,  agai n,  cal l ed f or  a cr edi bi l i t y  det er mi nat i on.   The 

r ef er ee concl uded At t or ney Humphr ey knew or  shoul d have known 

t hat  t he t r i al  cour t  was i nqui r i ng gener al l y about  an 8 by 10 

i nch set  of  phot ogr aphs at  t hi s hear i ng.   Agai n,  we decl i ne t o 

chal l enge t he r ef er ee' s cr edi bi l i t y  det er mi nat i on,  and we accept  

t he r ef er ee' s concl usi on t hat  by c l ai mi ng he had no knowl edge of  

t he wher eabout s of  t he set  of  phot ogr aphs i n r esponse t o t he 



No.  2006AP2842- D   

 

22 
 

t r i al  cour t ' s  i nqui r y,  At t or ney Humphr ey knowi ngl y made a f al se 

st at ement  of  mat er i al  f act  t o a t r i bunal  i n v i ol at i on of  

SCR 20: 3. 3( a) ( 1)  and engaged i n conduct  i nvol v i ng di shonest y,  

decei t ,  or  mi sr epr esent at i on i n v i ol at i on of  SCR 20: 8. 4( c) .  

¶59 Count  Thr ee of  t he OLR compl ai nt  al l eges t hat ,  by 

f ai l i ng t o t ur n over  t o t he def ense unt i l  Januar y 7,  2004,  an 

Oct ober  21,  2003 wi t ness st at ement  of  Kevi n McCoy cont ai ni ng 

i ncr i mi nat i ng decl ar at i ons,  At t or ney Humphr ey di d,  i n pr et r i al  

pr ocedur e,  f ai l  t o make a r easonabl y di l i gent  ef f or t  t o compl y 

wi t h a val i d di scover y r equest  by an opposi ng par t y.  

¶60 As not ed,  t he r ef er ee gr ant ed t he OLR' s mot i on f or  

summar y j udgment  on t hi s c l ai m concl udi ng t hat  At t or ney Humphr ey 

admi t t ed t he f act ual  al l egat i ons i n t he compl ai nt .   Thus,  we 

must  consi der  whet her  t he admi t t ed f act ual  el ement s of  t he 

compl ai nt ,  al one,  suppor t  t he l egal  concl usi on t hat  At t or ney 

Humphr ey vi ol at ed SCR 20: 3. 4( d)  by f ai l i ng t o di scl ose a wi t ness 

st at ement  compl et ed on Oct ober  21,  2003,  unt i l  Januar y 7,  2004.   

We hol d t hat  i t  was er r or  f or  t he r ef er ee t o gr ant  summar y 

j udgment  on t hi s count .   

¶61 Wi sconsi n St at .  § 971. 23 r equi r es t he St at e t o t ur n 

over  such a st at ement  wi t hi n a " r easonabl e t i me bef or e t r i al . "   

At t or ney Humphr ey asser t s " [ i ] t  i s  axi omat i c t hat  when an 

assi st ant  di st r i ct  at t or ney compl i es wi t h Wi s.  St at .  § 971. 23 he 

cannot  have vi ol at ed SCR 20: 3. 4( d)  whi ch st at es:   ' A l awyer  

shal l  not  .  .  .  i n pr et r i al  pr ocedur e,  .  .  .  f ai l  t o make 

r easonabl y di l i gent  ef f or t s t o compl y wi t h a l egal l y pr oper  
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di scover y r equest . ' "   He not es he had over  500 assi gned cases at  

t he t i me of  t he bel at ed di scl osur e.    

¶62 We do not  condone t he l engt h of  t i me i t  t ook At t or ney 

Humphr ey t o di sc l ose an i mpor t ant  wi t ness st at ement  t o def ense 

counsel  i n t hi s case,  par t i cul ar l y i n v i ew of  t he manner  i n 

whi ch t hi s pr osecut i on was handl ed.   However ,  we must  concl ude 

t hat  t he di sci pl i nar y compl ai nt ,  al one,  i s not  an adequat e 

f act ual  basi s t o suppor t  t he concl usi on t hat  At t or ney Humphr ey 

vi ol at ed SCR 20: 3. 4( d) .   The f act s set  f or t h i n t he compl ai nt  do 

not  al l ege when t he act ual  t r i al  occur r ed,  nor  do t hey r eci t e 

whet her  t her e was any har m t o t he Rai sbeck def ense occasi oned by 

t he del ay.   I t  i s  appar ent  f r om submi ssi ons t hi s cour t  has 

r ecei ved f r om Sommer s and r emar ks made by t he r ef er ee t hat  t her e 

i s consi der abl y mor e t o t he st or y wi t h r espect  t o t hi s wi t ness 

st at ement .   However ,  t hi s i nf or mat i on cannot  f or m t he basi s of  

our  r ul i ng because t hi s mat t er  was deci ded on summar y j udgment . 7  

Thi s cour t  wi l l  not  make f act ual  f i ndi ngs t hat  t he r ef er ee coul d 

have made but  di d not .   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Wood,  122 Wi s.  2d 610,  615- 16,  363 N. W. 2d 220 ( 1985) ;  

see al so I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Swar t wout ,  116 

                                                 
7 I n t he nar r at i ve por t i on of  hi s r epor t ,  t he r ef er ee 

ment i ons t hat  t he t r i al  cour t  l at er  sanct i oned t he St at e by 
pr ohi bi t i ng t he St at e f r om cal l i ng McCoy as a wi t ness i n t he 
Rai sbeck t r i al .   The r ef er ee al so ment i ons t hat  At t or ney 
Humphr ey was r emoved as a pr osecut or  i n t he Rai sbeck mat t er  
al l egedl y because of  hi s conduct  wi t h r espect  t o Count  Thr ee.  
These per i pher al  f i ndi ngs ar e not  t echni cal l y par t  of  t he r ecor d 
i n t hi s di sci pl i nar y mat t er  because At t or ney Humphr ey 
successf ul l y moved t o st r i ke t hi s t est i mony based on t he 
r ef er ee' s deci s i on t o gr ant  summar y j udgment .    
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Wi s.  2d 380,  383,  342 N. W. 2d 406 ( 1984)  ( cour t  wi l l  not  conduct  

de novo r evi ew of  r ecor d or  i ndependent l y  make f act ual  

f i ndi ngs) .   Taki ng,  as we must ,  t he undi sput ed f act s v i ewed i n 

t he l i ght  most  f avor abl e t o At t or ney Humphr ey,  we must  concl ude 

t hat  t he admi ssi ons t o t he f act s al l eged i n t he compl ai nt  al one 

do not  est abl i sh a v i ol at i on SCR 20: 3. 4( d) .   We decl i ne t o 

r emand t hi s mat t er ,  and we di smi ss t hi s char ge.  

¶63 We now t ur n t o t he appr opr i at e di sci pl i ne i n t hi s 

mat t er .   The r ef er ee st at ed he f ound maki ng a r ecommendat i on 

wi t h r espect  t o t he appr opr i at e di sci pl i ne i n t hi s mat t er  

di f f i cul t .   He acknowl edged At t or ney Humphr ey' s pr evi ousl y 

excel l ent  r ecor d,  but  st at ed,  " t he f act  t hat  he may have been 

dr i ven t o t hem by over  wor k or  hi s appar ent  i nt ense di s l i ke of  

hi s opponent  i s no excuse"  and concl uded " t he l east  I  can 

r ecommend i s a publ i c r epr i mand. "    

¶64 The r ecor d r ef l ect s t he OLR consi der ed sever al  cases 

i n r ecommendi ng i t s pr oposed sanct i on of  a publ i c r epr i mand.   

See,  e. g. ,  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Teasdal e,  2005 

WI  12,  278 Wi s.  2d 76,  692 N. W. 2d 244 ( f ai l ur e t o r espond t o a 

di scover y r equest ) ;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Johann,  216 Wi s.  2d 118,  574 N. W. 2d 218 ( 1998)  ( f ai l i ng t o 

appear  f or  deposi t i on) ;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Br ey,  171 Wi s.  2d 65,  490 N. W. 2d 15 ( 1992)  ( 60- day suspensi on) .   

We have r evi ewed t hese and ot her  cases and concl ude t hat  under  

t he f act s pr esent ed her e,  a publ i c r epr i mand i s i nsuf f i c i ent  t o 

achi eve t he obj ect i ves of  at t or ney di sci pl i ne.    
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¶65 We agr ee wi t h t he r ef er ee' s i mpl i c i t  obser vat i on t hat  

t he acr i moni ous r el at i onshi p bet ween opposi ng counsel  was l i kel y  

a cont r i but i ng f act or  i n At t or ney Humphr ey' s conduct .   However ,  

t he l aw i nvest s pr osecut or s wi t h awesome di scr et i onar y power s,  

par t i cul ar l y over  t he nat ur e of  t he char ge and t he deci s i on 

whet her  t o pr osecut e.   See,  e. g. ,  9 Chr i st i ne M.  Wi seman & 

Mi chael  Tobi n,  Cr i mi nal  Pr act i ce & Pr ocedur e § 6: 1 ( Wi sconsi n 

Pr act i ce Ser i es,  2d ed.  2011) .   A pr osecut or  i s not  a mer e 

advocat e f or  a par t i cul ar  s i de i n a case.   I d.   The pr osecut or  

t hus ser ves as " t he t r ust ee of  t he publ i c ' s l aw enf or cement  

consci ence. "  Thompson v.  St at e,  61 Wi s.  2d 325,  332,  212 

N. W. 2d 109 ( 1973) .   Thus,  pr osecut or s must  be ever  mi ndf ul  t hat  

t hey wi el d s i gni f i cant  aut hor i t y and must  car ef ul l y guar d 

agai nst  t he t empt at i on t o l et  per sonal  consi der at i ons i nt er f er e 

wi t h t hei r  obl i gat i on t o seek j ust i ce.    

¶66 We consi der  At t or ney Humphr ey' s et hi cal  v i ol at i ons 

suf f i c i ent l y ser i ous t o war r ant  a suspensi on of  hi s l i cense t o 

pr act i ce l aw.   The quest i on,  t hen,  i s t he appr opr i at e l engt h of  

t hat  suspensi on.   Typi cal l y,  t hi s cour t  has adher ed t o a pol i cy 

of  i mposi ng a mi ni mum l i cense suspensi on of  60 days.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Osi cka,  2009 WI  38,  ¶38,  317 

Wi s.  2d 135,  765 N. W. 2d 775;  I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Gr ady,  188 Wi s.  2d 98,  108- 09,  523 N. W. 2d 564 ( 1994) .  

¶67 We have concl uded t hat  we wi l l  devi at e f r om our  usual  

pol i cy of  r equi r i ng a mi ni mum suspensi on of  60 days,  and we 

her eby i mpose a 30- day suspensi on on At t or ney Humphr ey' s l i cense 

t o pr act i ce l aw i n Wi sconsi n.   As we st at ed i n t he Sommer s case,  
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2012 WI  33 ( No.  2006AP2851- D) ,  t hi s i s an unusual  case t hat  

cal l s f or  an unusual  r esul t .  

¶68 We al so or der  t hat  At t or ney Humphr ey shal l  bear  t he 

f ul l  cost s of  t hi s pr oceedi ng whi ch t ot al  $16, 242. 59 as of  

Apr i l  11,  2008.  

¶69 I T I S ORDERED t hat  t he l i cense of  Paul  W.  Humphr ey t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  30 days,  

ef f ect i ve May 7,  2012.  

¶70 I T I S FURTHER ORDERED t hat  Paul  W.  Humphr ey shal l  

compl y wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  

a per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.  

¶71 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Paul  W.  Humphr ey shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed and Paul  W.  Humphr ey has 

not  ent er ed i nt o a payment  pl an appr oved by t he Of f i ce of  Lawyer  

Regul at i on,  t hen t he Of f i ce of  Lawyer  Regul at i on i s aut hor i zed 

t o move t hi s cour t  f or  a f ur t her  suspensi on of  t he l i cense of  

Paul  W.  Humphr ey t o pr act i ce l aw i n Wi sconsi n.  

¶72 ANNETTE KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN,  

J. J. ,  di d not  par t i c i pat e.  
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¶73 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   The 

l awyer  di sci pl i ne syst em,  i ncl udi ng t he wor k of  t he Of f i ce of  

Lawyer  Regul at i on ( OLR) ,  t he Pr el i mi nar y Revi ew Commi t t ee,  t he 

r ef er ees,  and t hi s cour t ,  l i ke any syst em,  has i t s st r engt hs and 

al so i t s oppor t uni t i es f or  i mpr ovement .   Reasonabl e peopl e can 

and do di sagr ee about  t he v i r t ues,  t he snags,  and t he changes 

needed. 1  

¶74 But  I  am di sappoi nt ed when a j ust i ce of  t hi s cour t  

unf ai r l y and wr ongl y under mi nes t he l awyer  di sci pl i ne syst em,  a 

deci s i on of  t hi s cour t ,  and t he act i ons of  t he j ust i ces j oi ni ng 

t he per  cur i am opi ni on wi t h unwar r ant ed,  unf ounded accusat i ons.  

I  t her ef or e wr i t e i n r esponse t o Just i ce Pr osser ' s 

concur r ence/ di ssent .      

¶75 The concur r ence/ di ssent  char ges t hat  t he " handl i ng of  

[ t he Humphr ey]  case has been so i r r egul ar  t hat  i t  i s  unf ai r  t o 

t he at t or ney and ser i ousl y under mi nes conf i dence i n t he l awyer  

r egul at i on syst em,  especi al l y t he act i ons of  t hi s cour t . "   See 

concur r ence/ di ssent ,  ¶¶132,  159. 2   

¶76 The concur r ence/ di ssent  does not  and cannot  back up 

t hi s har sh char ge.     

                                                 
1 I ndeed t he cour t  and t he Boar d of  Admi ni st r at i ve Over si ght  

have of t en exami ned and r eexami ned aspect s  of  t he l awyer  
di sci pl i ne syst em t o i mpr ove i t .   The chai r  of  t he Boar d of  
Admi ni st r at i ve Over si ght ,  at  my r equest ,  appoi nt ed a commi t t ee 
t hat  r evi ewed OLR pr ocedur es and has of f er ed suggest i ons f or  
i mpr ovement .  

2 " [ T] he pr ocedur es f ol l owed i n t hi s case,  especi al l y t he 
l ong del ay i n t hi s cour t ,  ar e so i r r egul ar  t hat  t hey under mi ne 
conf i dence i n t he l awyer  r egul at i on syst em. "   
Concur r ence/ di ssent ,  ¶159.    
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¶77 I n spi t e of  t he st or m and f ur y and nast y i nsi nuat i ons 

about  t he cour t ' s  act i ons,  i t  t ur ns out  t hat  t he 

concur r ence/ di ssent  di sagr ees onl y wi t h t he i mposi t i on of  a 30-

day suspensi on.   The concur r ence/ di ssent  j oi ns t he opi ni on of  

t he cour t  i n concl udi ng t hat  At t or ney Humphr ey vi ol at ed t he 

Rul es of  Pr of essi onal  Conduct  t wi ce,  by mi sr epr esent at i ons t o 

t he t r i al  cour t .      

¶78 The r ef er ee expl i c i t l y  f ound t hat  At t or ney Humphr ey 

del i ber at el y mi sr epr esent ed mat t er s t o t he t r i al  cour t :   " [ A] ny 

r easonabl e i nt er pr et at i on of  t he f act s [ shows]  t hat  f or  what ever  

r eason [ At t or ney Humphr ey]  del i ber at el y mi sl ed t he cour t . " 3  And 

t he cour t  t oday ( i ncl udi ng Just i ce Pr osser )  af f i r ms t he 

r ef er ee' s f i ndi ngs.    

¶79 Whi l e at t empt i ng t o r et r y t he case and downpl ay t he 

t wo count s agai nst  At t or ney Humphr ey,  l abel i ng t hem " semant i c 

di sput es, " 4 t he concur r ence/ di ssent  acknowl edges bei ng " not  

pr epar ed t o asser t "  t hat  t he r ef er ee' s f i ndi ng t hat  At t or ney 

Humphr ey del i ber at el y mi sl ed t he t r i al  cour t  i s  " c l ear l y  

er r oneous. " 5 

¶80 The concur r ence/ di ssent  t hus t akes i ssue wi t h t he per  

cur i am opi ni on onl y i n pr ef er r i ng t o i mpose a publ i c r epr i mand 

r at her  t han a 30- day suspensi on and i n seeki ng t o r educe t he 

cost s i mposed on At t or ney Humphr ey.   

                                                 
3 Per  cur i am,  ¶51.   See al so per  cur i am,  ¶58.  

4 Concur r ence/ di ssent ,  ¶143.   See al so concur r ence/ di ssent ,  
¶¶144- 154.  

5 Concur r ence/ di ssent ,  ¶154.  
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¶81 When you r ead t he concur r ence/ di ssent  and di scar d t he 

hyper bol e,  i nappr opr i at e i nf er ences,  and emot i onal  appeal ,  t he 

wr i t i ng amount s t o " not hi ng mor e t han a di sagr eement  among 

j ust i ces about  whet her  an at t or ney shoul d r ecei ve a publ i c  

r epr i mand or  a r el at i vel y br i ef  suspensi on, " 6 an i ssue t hat  t he 

concur r ence/ di ssent  wr i t es i s wor t hy of  " l i t t l e"  di scussi on. 7  

¶82 Wi t h t he essence of  t he concur r ence/ di ssent  c l ear l y 

st at ed,  I  t ur n t o i nvent or y t he pur por t ed " i r r egul ar i t i es. "     

I  

¶83 The pur por t ed " i r r egul ar i t i es"  r ecount ed i n t he 

concur r ence/ di ssent  ar e as f ol l ows:  

( A)  The t i me el apsi ng bet ween t he begi nni ng of  t he OLR 

pr oceedi ng and t he i mposi t i on of  di sci pl i ne ( t he r el ease of  t hi s 

deci s i on) ;    

( B)  The f ai l ur e t o keep t he Humphr ey and Sommer s di sci pl i ne 

cases separ at e;   

( C)  The change i n t he member shi p i n t he cour t  dur i ng t he 

pendency of  t he Humphr ey di sci pl i ne case;    

( D)  The di smi ssal  of  t he t hi r d count  whi l e not  accept i ng 

t he l ower  di sci pl i ne ( publ i c r epr i mand)  r ecommended by t he 

r ef er ee;  and  

( E)  The f ai l ur e of  t he per  cur i am opi ni on t o pur sue a 

def ense t hat  At t or ney Humphr ey cl ai med but  di d not  pr ove. 8 

¶84 I  wi l l  addr ess each i n t ur n.  

                                                 
6 Concur r ence/ di ssent ,  ¶132.  

7 I d.  

8 Concur r ence/ di ssent ,  ¶156.  
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A 

¶85 The concur r ence/ di ssent  descr i bes t he t i me el apsi ng 

bet ween t he begi nni ng of  t he OLR pr oceedi ng and t he i mposi t i on 

of  di sci pl i ne as " unseeml y. " 9   

¶86 An abbr evi at ed t i me l i ne of  t he f our  st eps i n t he 

di sci pl i nar y pr oceedi ngs i n t he Humphr ey and Sommer s cases shows 

t hat  t he bul k of  t he t i me t hat  has el apsed i n t he Humphr ey case 

bet ween t he chal l enged conduct  and t he f i nal  deci s i on by t hi s 

cour t  has been at  t hi s cour t . 10  So what  happened her e?     

                                                 
9 Concur r ence/ di ssent ,  ¶141.  

10 Her e i s an abbr evi at ed t i me l i ne:  

(1) The Incident 

9/ 1/ 01:       Adam Rai sbeck' s car  r ol l s over .  

4/ 21/ 05:      Adam Rai sbeck t r i al ;  he i s acqui t t ed. *  

(2) OLR Proceedings 

11/ 16/ 06:     OLR f i l es Humphr ey compl ai nt . * *  

11/ 17/ 06:     OLR f i l es Sommer s compl ai nt .   

(3) Referee Proceedings 

8/ 3/ 07:   Humphr ey r ef er ee f i l es r epor t  and r ecommendat i on 
wi t h Supr eme Cour t .  

10/ 16/ 09:  Sommer s r ef er ee f i l es r epor t  and r ecommendat i on 
wi t h Supr eme Cour t .  

(4) Supreme Court Proceedings 

4/ 10/ 08:   Humphr ey or al  ar gument  bef or e Supr eme Cour t .  

7/ 30/ 08:  Supr eme Cour t  or der  hol di ng t he Humphr ey case i n 
abeyance.   

11/ 3/ 10:  Sommer s or al  ar gument  bef or e Supr eme Cour t .   
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¶87 The t wo di sci pl i ne cases,  Humphr ey and Sommer s,  have 

t hei r  genesi s i n t he same cr i mi nal  pr osecut i on i n whi ch At t or ney 

Humphr ey was t he pr osecut or  and At t or ney Sommer s was t he def ense 

counsel .   I t  was cl ear  f r om t he ver y begi nni ng t hat  t he conduct  

of  each at t or ney af f ect ed t he conduct  of  t he ot her .   I t  was 

r easonabl e t hat  t he di sci pl i ne i mposed i n t he t wo cases shoul d,  

at  some poi nt ,  be consi der ed by t hi s cour t  i n t andem. 11   

¶88 Thus,  on Jul y 30,  2008,  soon af t er  t he Humphr ey or al  

ar gument  i n t hi s  cour t ,  t he cour t ,  on i t s own mot i on,  i ssued a 

wr i t t en or der  hol di ng At t or ney Humphr ey' s case i n abeyance,  

ant i c i pat i ng t hat  t he Sommer s case woul d be her e soon f or  or al  

ar gument . 12  No j ust i ce di ssent ed f r om t hi s or der .   Just i ce 

Pr osser  bel at edl y obj ect s t oday,  some t hr ee and one- hal f  year s 

l at er . 13    

                                                                                                                                                             
3/ 30/ 12:  Sommer s and Humphr ey deci s i ons r el eased by Supr eme 

Cour t .  

* Or di nar i l y  OLR does not  i nvest i gat e or  f i l e a compl ai nt  
dur i ng t he pendency of  a cour t  pr oceedi ng dur i ng whi ch t he 
i nci dent  ar i ses.    

* * Our  goal  has been t hat  i n most  cases a compl ai nt  be f i l ed 
wi t hi n one year  af t er  t he i nvest i gat i on begi ns.   We ar e not  
t her e yet .   The t i me,  however ,  of  t he OLR pr oceedi ngs i n t he 
pr esent  case does not  account  f or  t he bul k of  t he t i me t hat  has 
el apsed i n t hi s di sci pl i nar y pr oceedi ng.  

11 Per  cur i am,  ¶4.   Nei t her  t he maj or i t y nor  I  use t he 
Ref er ee' s Fi ndi ngs and Recommendat i ons of  Di sc i pl i ne i n t he 
Sommer s case or  t he r ecor d i n t he Sommer s case i n deci di ng t he 
Humphr ey case.   

12 Per  cur i am,  ¶45 n. 6.  

13 Concur r ence/ di ssent ,  ¶139.  
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¶89 Hol di ng t he Humphr ey mat t er  f or  t he Sommer s mat t er  was 

t he sound,  sensi bl e t hi ng t o do at  t he t i me.   No one ant i c i pat ed 

t hat  t he Sommer s case woul d t ake t hr ee year s bef or e i t  came her e 

f or  or al  ar gument .   Not hi ng i r r egul ar  or  s i ni st er  her e.   Not hi ng 

t o under mi ne conf i dence i n t he l awyer  r egul at i on syst em,  

i ncl udi ng t he act i ons of  t hi s cour t .   

¶90 Si nce t he Sommer s case came t o t hi s cour t  wi t h or al  

ar gument  on November  3,  2010,  i t  has t aken about  16 mont hs f or  

t hi s cour t  t o r el ease t he Sommer s and Humphr ey deci s i ons.   Thi s 

i s t oo l ong.   Deci s i ons i n non- di sci pl i ne cases i n whi ch or al  

ar gument  was hel d i n November  2010,  as was t he Sommer s case,  

wer e r el eased bef or e t he end of  Jul y 2011. 14  We do not  have t i me 

l i nes f or  pr epar i ng,  c i r cul at i ng,  and r el easi ng deci s i ons i n 

di sci pl i ne cases ( as we do f or  deci s i ons i n non- di sci pl i ne 

cases) .   We shoul d.   I  shal l  cont i nue t o ur ge t he cour t  t o set  

r easonabl e t i me l i nes f or  al l  mat t er s t hat  come t o t hi s cour t .      

B 

¶91 The concur r ence/ di ssent  asser t s t hat  t he cour t  shoul d 

have separ at ed t he Sommer s and Humphr ey cases,  but  t he 

concur r ence/ di ssent  does not  t el l  t he f ul l  s t or y.   The cases 

wer e i n f act  handl ed separ at el y,  even i n t hi s cour t .    

¶92 Each case had i t s own OLR compl ai nt ;  i t s  own f i l es and 

r ecor ds;  i t s  own r ef er ee ( as a r esul t  of  Sommer s'  r equest  f or  

subst i t ut i on) ;  i t s  own r epor t  by i t s own r ef er ee;  i t s own set  of  

br i ef s i n t hi s cour t ;  and i t s own or al  ar gument  her e.   The cour t  

                                                 
14 Deci s i ons i n non- di sci pl i ne cases i n whi ch or al  ar gument  

was hel d bet ween Sept ember  1,  2010,  and Apr i l  30,  2011,  wer e 
r el eased bef or e t he end of  Jul y 2011.  
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del i ber at ed on each case separ at el y.   Separ at e opi ni ons wer e 

wr i t t en and consi der ed i n each case,  but  t hen t he cour t  st epped 

back t o assess t he di sci pl i ne t o be i mposed on each l awyer . 15    

¶93 Al t hough t he concur r ence/ di ssent  f or cef ul l y ar gues 

t hat  t he t wo cases be kept  separ at e,  as t hey wer e,  i t  

s i mul t aneousl y suggest s t hat  At t or ney Sommer s'  r equest  t hat  a 

new r ef er ee be subst i t ut ed f or  t he Humphr ey r ef er ee who was 

or i gi nal l y assi gned as r ef er ee t o t he Sommer s case was i r r egul ar  

and wor ked t o Humphr ey' s di sadvant age. 16    

¶94 A l awyer  has t he r i ght  t o ask t hat  t he named r ef er ee 

be subst i t ut ed.   See SCR 22. 13( 4) .   Thi s r i ght  has been 

exer ci sed i n ot her  cases.   Not hi ng i r r egul ar  about  a subst i t ut e 

r ef er ee her e.    

¶95 I ndeed t he cour t  gr ant ed At t or ney Sommer s'  r equest  

t hat  t he r ef er ee i n t he Humphr ey case not  be t he r ef er ee i n t he 

Sommer s case,  i n par t  so t hat  t he t wo cases woul d be separ at e.  

C 

¶96 The concur r ence/ di ssent  r ecount s at  l engt h t he change 

i n t he member shi p of  t he cour t  whi l e t he Humphr ey case has been 

pendi ng.   I t  i s  v i ewed as an " i r r egul ar i t y. "   That  a j ust i ce 

r et i r es,  r esi gns,  i s def eat ed i n el ect i on,  di es,  or  r ecuses 

hi msel f  or  her sel f  whi l e a case i s pendi ng i s not  unusual  or  

                                                 
15 Per  cur i am,  ¶4.  

16 Concur r ence/ di ssent ,  ¶136.  

The di sci pl i nar y pr oceedi ng agai nst  At t or ney Sommer s i s 
bei ng r esol ved i n a separ at e opi ni on r el eased t oday.   See I n r e 
Di sci pl i nar y Pr oceedi ngs Agai nst  Sommer s,  2012 WI  33,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___.  
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i r r egul ar . 17  Onl y j ust i ces who par t i c i pat e i n a case f r om i t s 

begi nni ng or di nar i l y  par t i c i pat e i n t he case t hr ough t he end.   A 

j ust i ce who decl i nes t o par t i c i pat e i n a case cannot  be f or ced 

t o par t i c i pat e.    

¶97 That  onl y f i ve j ust i ces par t i c i pat e i n a mat t er  bef or e 

t hi s cour t  i s  not  an ever yday occur r ence,  but  i t  i s  not  an 

i r r egul ar i t y.   A f i ve- j ust i ce deci s i on,  wi t h t wo j ust i ces not  

par t i c i pat i ng af t er  bei ng gi ven t he oppor t uni t y t o do so,  i s 

val i d.  

¶98 Not hi ng i r r egul ar  or  s i ni st er  her e.   Not hi ng unf ai r  t o 

Humphr ey or  Sommer s.   Not hi ng t o under mi ne conf i dence i n t he 

l awyer  r egul at i on syst em,  i ncl udi ng t he act i ons of  t hi s cour t .    

¶99 On December  14,  2009,  At t or ney Humphr ey r equest ed r e-

ar gument  i n t hi s cour t ,  ur gi ng t hat  t he case shoul d be r ear gued 

because of  t he change i n t he composi t i on of  t he cour t . 18  Al most  

i mmedi at el y t her eaf t er ,  on Januar y 12,  2010,  t he cour t  ent er ed a 

wr i t t en or der ,  unani mousl y hol di ng Humphr ey' s mot i on f or  r e-

ar gument  i n abeyance.   No j ust i ce di ssent ed f r om t hi s or der .      

¶100 Never t hel ess,  wi t h t he benef i t  of  hi ndsi ght ,  t he 

concur r ence/ di ssent  asser t s t hat  t he cour t  shoul d have gr ant ed 

At t or ney Humphr ey' s mot i on f or  r ear gument . 19  Yet ,  not i ceabl y,  

t he concur r ence/ di ssent  does not  r equest  r ear gument  even t oday. 20   

                                                 
17 Concur r ence/ di ssent ,  ¶¶137- 138.  

18 Per  cur i am,  ¶45 n. 6.  

19 Concur r ence/ di ssent ,  ¶140.  

20 Per  cur i am,  ¶45 n. 6.  
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D 

¶101 The concur r ence/ di ssent  r ecor ds,  as an " i r r egul ar i t y, "  

t hat  t he per  cur i am opi ni on di smi sses t he t hi r d count  of  t he 

compl ai nt  agai nst  Humphr ey whi l e i mposi ng di sci pl i ne i n excess 

of  t hat  whi ch t he r ef er ee r ecommended. 21   

¶102 The concur r ence/ di ssent  asser t s t hat  i t  i s  a 

" spect acl e"  t hat  t he per  cur i am opi ni on f ai l s t o accept  t he 

r ef er ee' s r ecommendat i on t o di sci pl i ne At t or ney Humphr ey wi t h a 

publ i c r epr i mand whi l e di smi ssi ng count  t hr ee. 22   

¶103 The t hi r d count  i mpl i cat es At t or ney Humphr ey i n not  

t i mel y pr ovi di ng i nf or mat i on he was r equi r ed t o gi ve At t or ney 

Sommer s. 23   

¶104 What  t he concur r ence/ di ssent  does not  r eveal  i s t hat  

count  t hr ee was di smi ssed on a pr ocedur al  gr ound even t hough t he 

count  appear s t o have pot ent i al  mer i t .   Mor eover ,  t he r emai ni ng 

t wo count s of  mi sr epr esent at i on ar e mor e t han suf f i c i ent  t o 

suppor t  a 30- day suspensi on.    

¶105 The per  cur i am opi ni on di smi sses t he t hi r d count  on 

t he gr ound t hat  t he r ef er ee er r ed i n gr ant i ng summar y j udgment  

on t hi s count  wi t hout  hol di ng an evi dent i ar y hear i ng.   The cour t  

coul d have r emanded t he t hi r d cour t  t o t he r ef er ee t o hol d an 

evi dent i ar y hear i ng t o det er mi ne t he mer i t s of  t hi s count .   A 

r emand causes del ay and woul d have i ncr eased t he cost s i ncur r ed 

by At t or ney Humphr ey.    

                                                 
21 Concur r ence/ di ssent ,  ¶141.   See per  cur i am,  ¶¶59- 62.  

22 Concur r ence/ di ssent ,  ¶141.  

23 See per  cur i am,  ¶¶31- 44,  48,  59- 62.   
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¶106 I nst ead,  t he cour t  exer ci sed i t s di scr et i on t o di smi ss 

t he count .   The per  cur i am opi ni on does not ,  however ,  condone 

t he t i me i t  t ook At t or ney Humphr ey t o di scl ose an i mpor t ant  

wi t ness st at ement  t o At t or ney Sommer s. 24  

¶107 Di smi ssal  of  count  t hr ee appear s t o be advant ageous t o 

At t or ney Humphr ey.  

¶108 Di smi ssal  of  a count  happens wi t h some f r equency i n 

l awyer  di sci pl i ne cases.   The r ef er ee and t he cour t  ar e doi ng 

t hei r  r espect i ve j obs i n car ef ul l y checki ng t hat  t he Of f i ce of  

Lawyer  Regul at i on pr oves each count .   Not hi ng i r r egul ar  or  

s i ni st er  her e.   Not hi ng unf ai r  t o Humphr ey.   Not hi ng t o 

under mi ne conf i dence i n t he l awyer  r egul at i on syst em,  i ncl udi ng 

t he act i ons of  t hi s cour t .       

¶109 The cour t  consi der s car ef ul l y a r ef er ee' s 

r ecommendat i on about  di sci pl i ne but  modi f i es a r ef er ee' s 

r ecommendat i on as t oo l i ght  or  t oo har sh wi t h some f r equency.   

Bot h t he r ef er ee and cour t  ar e doi ng t hei r  r espect i ve j obs:   The 

r ef er ee i s t o r ecommend;  t he cour t  i s  t o deci de.  

¶110 The r ef er ee acknowl edged t hat  " maki ng a pr oper  

r ecommendat i on i n t hi s case [ i s]  di f f i cul t . " 25  The r ef er ee 

r ecor ded f avor abl e comment s about  At t or ney Humphr ey and hi s 

car eer  and t hen concl uded t hat  At t or ney Humphr ey vi ol at ed t he 

Rul es of  Pr of essi onal  Conduct  and t hat  hi s conduct  bef or e t he 

r ef er ee suggest ed " a del i ber at e at t empt  not  t o cooper at e i n an 

                                                 
24 Per  cur i am,  ¶62.  

25 Ref er ee' s Fi ndi ngs of  Fact  and Recommendat i on at  8.   See 
al so per  cur i am,  ¶63.  
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ef f or t  t o f i nd t he t r ut h.   I t  must  be not ed t hat  absol ut el y no 

cont r i t i on was expr essed by [ At t or ney Humphr ey] .   Wi t h al l  t hi s  

i n mi nd t he l east  I  [ t he r ef er ee]  can r ecommend i s a publ i c 

r epr i mand. " 26 

¶111 Many r ef er ees over see t he numer ous di sci pl i ne cases.   

The cour t ' s  car ef ul  r evi ew of  each r ef er ee' s r ecommendat i on f or  

di sci pl i ne and t he cour t ' s car ef ul  exer ci se of  i t s 

r esponsi bi l i t y  t o i mpose di sci pl i ne can br i ng consi st ency i n 

di sci pl i ne f r om one l awyer  di sci pl i ne case t o anot her .   No 

" spect acl e"  her e.  

E 

¶112 The concur r ence/ di ssent  cr i t i c i zes t he cour t  f or  not  

pur sui ng a def ense t hat  At t or ney Humphr ey cl ai med,  namel y t hat  

t he t r i al  cour t  r esci nded t he st at ement  t hat  At t or ney Humphr ey 

cl ear l y mi sl ed t he t r i al  cour t . 27  Ther e i s no document ar y 

evi dence showi ng a change by t he t r i al  cour t .   At  At t or ney 

Humphr ey' s deposi t i on he sai d,  " [ W] hen he [ t he t r i al  j udge]  sor t  

of  backt r acked,  l at er  on and he t ook i t  back,  he made——you know,  

says di spar agi ng t hi ngs. "   I t  was At t or ney Humphr ey' s 

obl i gat i on,  not  t he r ef er ee' s  or  t hi s cour t ' s ,  t o pur sue 

Humphr ey' s asser t i ons i n hi s def ense and pr oduce evi dence t o 

suppor t  t he def ense. 28  Not hi ng i r r egul ar  or  s i ni st er  her e.   

Not hi ng unf ai r  t o Humphr ey.   Not hi ng t o under mi ne conf i dence i n 

                                                 
26 Ref er ee' s Fi ndi ngs of  Fact  and Recommendat i on at  9.  

27 Concur r ence/ di ssent ,  ¶156.  

28 Per  cur i am,  ¶23 n. 2.  
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t he l awyer  r egul at i on syst em,  i ncl udi ng t he act i ons of  t hi s 

cour t .  

¶113 I n sum,  t he char ge of  such " i r r egul ar i t i es"  t hat  t he 

pr ocedur e used and deci s i on ar e " unf ai r  t o at t or ney [ Humphr ey]  

and ser i ousl y under mi ne[ ]  t he conf i dence i n t he l awyer  

r egul at i on syst em,  especi al l y t he act i ons of  t hi s cour t "  i s  not  

pr oven.   None of  t he pur por t ed i r r egul ar i t i es hol ds up under  

scr ut i ny.   

¶114 I nst ead,  t he concur r ence/ di ssent  expr esses one 

j ust i ce' s opi ni on about  At t or ney Humphr ey' s cr edi bi l i t y  and t he 

f act s.   I t  expr esses f r ust r at i on t hat ,  as a mat t er  of  l aw,  t he 

concur r ence/ di ssent  must  def er  t o t he r ef er ee' s  assessment  of  

Humphr ey' s cr edi bi l i t y  and f i ndi ngs of  f act ,  al t hough t he 

concur r ence/ di ssent  never t hel ess at t empt s t o r et r y cr edi bi l i t y . 29   

¶115 I t  t ur ns out  t hat  t he concur r ence/ di ssent  amount s t o 

" not hi ng mor e t han a di sagr eement  among j ust i ces about  whet her  

an at t or ney shoul d r ecei ve a publ i c r epr i mand or  a r el at i vel y 

br i ef  suspensi on, " 30 an i ssue t hat  t he concur r ence/ di ssent  wr i t es 

i s wor t hy of  " l i t t l e"  di scussi on. 31  

¶116 I  t ur n t o t he i ssue of  di sci pl i ne.  

I I  

                                                 
29 The r ef er ee hear d t he t est i mony,  saw t he wi t nesses,  and 

gauged t hei r  cr edi bi l i t y .   A r evi ewi ng cour t  must  def er  t o t he 
f act ual  f i ndi ngs and t he cr edi bi l i t y  det er mi nat i on of  t he t r i er  
of  f act s because t he t r i er  i s  i n a bet t er  posi t i on t han i s a 
r evi ewi ng cour t  t o det er mi ne t he f act s and wei gh t he cr edi bi l i t y  
of  a wi t ness.    

30 Concur r ence/ di ssent ,  ¶132.  

31 I d.  
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¶117 The 30- day suspensi on i s " unpr ecedent ed, "  pr ocl ai ms 

t he concur r ence/ di ssent . 32   

¶118 A 30- day suspensi on i s " unpr ecedent ed"  onl y i n t he 

sense t hat  i n r ecent  year s,  unl i ke i n year s past ,  t he mi ni mum 

suspensi on t he cour t  or di nar i l y  i mposes i s 60 days.   I n t he 

pr esent  case t he cour t ,  l i ke t he r ef er ee,  st r uggl ed mi ght i l y  on 

t he quest i on of  di sci pl i ne.   The cour t  deci ded a publ i c 

r epr i mand was t oo l i ght  and a 60- day suspensi on t oo sever e.   The 

cour t ' s  i mposi ng an " unpr ecedent ed"  30- day suspensi on pr obabl y 

has wor ked i n At t or ney Humphr ey' s f avor .  

¶119 I n spi t e of  t he st or m and f ur y and nast y i nsi nuat i ons 

about  t he cour t ' s  act i ons,  when al l  i s  sai d and done,  i t  t ur ns 

out  t hat  t he concur r ence/ di ssent  di sagr ees mer el y wi t h t he 

i mposi t i on of  a 30- day suspensi on.   Yet ,  at  t he same t i me t he 

concur r ence/ di ssent  concl udes t hat  t he deci s i on whet her  t o 

i mpose a publ i c r epr i mand or  a suspensi on i s an i ssue wor t hy of  

" l i t t l e"  di scussi on. 33       

¶120 Her e agai n,  I  must  di sagr ee wi t h t he 

concur r ence/ di ssent .   I  t hi nk t he di sci pl i ne t o be i mposed i s 

wor t hy of  a l ot  of  di scussi on and ver y car ef ul  t hought .   The 

nat ur e of  t he di sci pl i ne has si gni f i cant  consequences.   Ther e i s 

a bi g di f f er ence t o t he di sci pl i ned at t or ney,  t o t he publ i c,  t o 

                                                 
32 Concur r ence/ di ssent ,  ¶141.  

33 I d. ,  ¶132.  
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t he bench,  and t o t he bar  bet ween a publ i c r epr i mand and a 

suspensi on of  any l engt h. 34   

¶121 The cour t  i s  concer ned about  t he ef f ect  of  di sci pl i ne 

cases on t he l i t i gant s i nvol ved,  on t he bar ,  on t he bench,  on 

t he publ i c,  and on t he publ i c ' s t r ust  and conf i dence i n t he 

l egal  and j udi c i al  syst em.   For  t hese r easons,  t he cour t  

st r uggl es t o i mpose what  i t  v i ews as t he appr opr i at e di sci pl i ne 

i n each case and t r i es especi al l y har d t o r each unani mous 

deci s i ons i n di sci pl i ne cases.  

¶122 The concur r ence/ di ssent  i nvei ghs agai nst  i mposi ng f ul l  

cost s of  t he pr oceedi ng agai nst  At t or ney Humphr ey. 35  The cour t  

car ef ul l y consi der s cost s i n each case and i s f ul l y  cogni zant  of  

t he ef f ect  of  t he i mposi t i on of  al l  or  a por t i on of  t he cost s on 

t he at t or ney char ged or  on al l  t he at t or neys of  t he st at e who 

f oot  t he bi l l  f or  t he l awyer  di sci pl i ne syst em. 36  The 

concur r ence/ di ssent  pr ot est s about  cost s but  does not  say what  

cost s i t  woul d i mpose.  

¶123 What  di sci pl i ne shoul d t he cour t  i mpose on a l awyer  

who vi ol at es t he Rul es of  Pr of essi onal  Conduct  i n r epr esent i ng 

t he St at e i n a cr i mi nal  case?     

                                                 
34 See SCR 22. 26.   A l awyer ' s  act i v i t i es ar e sever el y 

cur t ai l ed on a suspensi on.   A l awyer  who i s suspended has t o 
not i f y c l i ent s and cour t s of  t he suspensi on and make al l  
ar r angement s f or  t he t empor ar y or  per manent  c l osi ng or  wi ndi ng 
up of  t he at t or ney' s pr act i ce.    

35 Concur r ence/ di ssent ,  ¶142.  

36 See SCR 22. 24 ( gover ni ng cost s) .   See Just i ce Pr osser ' s 
concur r ence/ di ssent  and my concur r ence di scussi ng i mposi t i on of  
cost s i n di sci pl i ne cases i n I n r e Di sci pl i nar y Pr oceedi ngs 
Agai nst  Konnor ,  2005 WI  37,  279 Wi s.  2d 284,  694 N. W. 2d 376.  
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¶124 The case:   Adam Rai sbeck,  a 17- year - ol d dr i ver ,  was i n 

a s i ngl e- car  r ol l - over  acci dent .   One passenger  was ki l l ed.   

Anot her  was i nj ur ed.   No dr ugs or  al cohol  wer e i nvol ved.   I n 

essence,  t he l egal  quest i on was whet her  Adam Rai sbeck woul d be 

hel d cr i mi nal l y l i abl e f or  dr i v i ng t oo f ast .            

¶125 At t or ney Humphr ey i s a l ong- t i me exper i enced assi st ant  

di st r i ct  at t or ney.   What  expl ai ns hi s conduct ?  The 

concur r ence/ di ssent  r umi nat es,  " i t  i s  di f f i cul t  .  .  .  t o i magi ne 

what  woul d have mot i vat ed an exper i enced pr osecut or  t o pr ompt l y 

t ur n over  84 pages of  di scover y mat er i al  t o t he def endant  but  

l at er  i nsi st  t o a c i r cui t  j udge t hat  he al so t ur ned over  or  

act ual l y suppl i ed acci dent  scene phot ogr aphs i n Mar ch when he 

obvi ousl y di d not . " 37    

¶126 The r ef er ee i n t he Humphr ey di sci pl i ne pr oceedi ng 

answer s:   " Sommer s and Humphr ey appar ent l y  had a pr i or  

unpl easant  hi st or y and i t  appear s t hat  Humphr ey det er mi ned not  

t o be any mor e cooper at i ve wi t h Sommer s t han absol ut el y 

necessar y. " 38  At t or ney Humphr ey " may have been dr i ven .  .  .  by 

over  wor k or  hi s appar ent  i nt ense di s l i ke of  hi s opponent . " 39   

¶127 The j ust i ces have st r uggl ed mi ght i l y ,  per haps t oo 

mi ght i l y ,  and f or  f ar  t oo l ong,  t o deci de t he mer i t s of  t he 

char ge and t he appr opr i at e di sci pl i ne.   The di sci pl i ne had t o 

                                                 
37 Concur r ence/ di ssent ,  ¶152.  

38 Ref er ee' s Fi ndi ngs of  Fact  and Recommendat i on,  Fi ndi ng of  
Fact  3.  

39 Ref er ee' s Fi ndi ngs of  Fact  and Recommendat i on at  8.   See 
al so per  cur i am,  ¶63.  
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f i t  t he of f ense,  consi der i ng t he at t or ney' s conduct  and t he 

mi t i gat i ng and aggr avat i ng c i r cumst ances,  and consi der i ng t he 

ef f ect  on t he bar ,  t he bench,  and t he publ i c,  and t r y i ng t o 

ensur e f ai r ,  ef f ect i ve j udi c i al  and l egal  pr oceedi ngs t hat  

pr oduce f ai r ,  j ust  r esul t s.      

¶128 Each l awyer  di sci pl i ne case,  i ncl udi ng t he Humphr ey 

and Sommer s mat t er s,  pr esent s a sad and di f f i cul t  st or y about  

l awyer s and cl i ent s.   The Of f i ce of  Lawyer  Regul at i on,  t he 

Pr el i mi nar y Revi ew Commi t t ee,  t he r ef er ees,  and t he cour t  

under st and t hi s and t ake t hei r  r espect i ve r ol es ver y ser i ousl y——

as t hey shoul d.   

¶129 The l awyer  di sci pl i ne syst em,  l i ke any syst em,  has i t s 

st r ong and weak spot s,  and aspect s of  t he syst em can be 

commended and cr i t i c i zed.   The handl i ng of  any par t i cul ar  case,  

i ncl udi ng t he Humphr ey case,  i s al so subj ect  t o bot h appr obat i on 

and di sappr oval .     

¶130 Ther e i s no quest i on t hat  t he case t ook t oo l ong.   But  

t he handl i ng of  t he Humphr ey di sci pl i ne case was not  

" i r r egul ar , "  i n t he sense t hat  t he concur r ence/ di ssent  c l ai ms,  

so as t o be " unf ai r  t o t he At t or ney [ Humphr ey]  and ser i ousl y 

under mi ne t he conf i dence i n t he l awyer  r egul at i on syst em,  

especi al l y t he act i ons of  t hi s cour t . "   No such char ge shoul d be 

made i n t he pr esent  case t o at t ack t he i nt egr i t y  of  t he l awyer  

r egul at i on syst em or  t he j ust i ces j oi ni ng t he per  cur i am 

opi ni on.         

¶131 For  t he r easons set  f or t h,  I  j oi n t he per  cur i am and 

wr i t e separ at el y.  
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¶132 DAVI D T.  PROSSER,  J.    ( concur r i ng i n par t ,  di ssent i ng 

i n par t ) .   I  r espect f ul l y di ssent  f r om t he l evel  of  di sci pl i ne 

i mposed by t he cour t .   I f  t hi s case i nvol ved not hi ng mor e t han a 

di sagr eement  among j ust i ces about  whet her  an at t or ney shoul d 

r ecei ve a publ i c r epr i mand or  a r el at i vel y br i ef  suspensi on,  

t her e woul d be l i t t l e t o di scuss.   But  t he case i nvol ves much 

mor e.   I n my vi ew,  t he handl i ng of  t hi s case has been so 

i r r egul ar  t hat  i t  i s  unf ai r  t o t he at t or ney and ser i ousl y 

under mi nes conf i dence i n t he l awyer  r egul at i on syst em,  

especi al l y t he act i ons of  t hi s cour t .  

¶133 The Of f i ce of  Lawyer  Regul at i on ( OLR)  f i l ed t hr ee 

count s of  pr of essi onal  mi sconduct  agai nst  At t or ney Paul  W.  

Humphr ey i n November  2006.   The t hr ee count s al l  r el at e t o 

At t or ney Humphr ey' s conduct  as a Dane Count y Assi st ant  Di st r i ct  

At t or ney i n t he St at e' s pr osecut i on of  Adam Rai sbeck f or  a 

t r af f i c  homi ci de.   The t hr ee count s r ead as f ol l ows:  

 1.  By aver r i ng i n an af f i davi t  f i l ed wi t h Judge 
[ Paul ]  Hi ggi nbot ham on May 22,  2002,  " That  over  t wo 
mont hs ago,  t he St at e .  .  .  made t he phot ogr aphs 
avai l abl e t o t he def endant "  and by cont i nui ng t o 
mai nt ai n t hat  f act ual  posi t i on bef or e Judge 
Hi ggi nbot ham dur i ng a hear i ng hel d on June 7,  2002,  
when i n f act  he knew t hat  he had i nf or med t he def ense 
how t o obt ai n t he acci dent  scene phot ogr aphs l ess t han 
one mont h pr i or ,  and t hat  t he def ense di d not  act ual l y 
have t he phot ogr aphs as of  t he mor ni ng pr i or  t o May 
22,  2002,  Humphr ey engaged i n conduct  i nvol v i ng 
di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on,  i n 
v i ol at i on of  SCR 20: 8. 4( c) .  

 2.  By i ndi cat i ng t o Judge Hi ggi nbot ham dur i ng a 
hear i ng hel d on August  22,  2002,  t hat  he di d not  know 
wher e t he St at e' s acci dent  scene phot os wer e,  and by 
f ai l i ng t o af f i r mat i vel y di scl ose i nf or mat i on 



No.   2006AP2842- D. dt p 
 

2 
 

concer ni ng t he l ocat i on of  t he St at e' s phot os,  when i n 
f act  he possessed a compl et e set  of  t he phot os at  t he 
t i me of  t he hear i ng,  Humphr ey knowi ngl y made a f al se 
st at ement  of  f act  t o a t r i bunal  i n v i ol at i on of  SCR 
20: 3. 3( a) ( 1) ,  and engaged i n conduct  i nvol v i ng 
di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on,  i n 
v i ol at i on of  SCR 20: 8. 4( c) .  

 3.  By f ai l i ng t o t ur n over  t o t he def ense unt i l  
Januar y 7,  2004,  an Oct ober  21,  2003,  wi t ness 
st at ement  concer ni ng i ncr i mi nat i ng decl ar at i ons t hat  
t he def endant  al l egedl y made t o Wi t ness [ Kevi n]  McCoy 
f ol l owi ng t he acci dent ,  despi t e havi ng been ser ved on 
Mar ch 12,  2002,  wi t h a val i d def ense di scover y r equest  
f or  " a wr i t t en summar y of  al l  or al  st at ement s of  t he 
def endant  whi ch t he St at e pl ans t o use i n t he cour se 
of  t he t r i al  and t he names of  wi t nesses t o t he 
def endant ' s or al  st at ement s, "  Humphr ey di d,  i n 
pr et r i al  pr ocedur e,  f ai l  t o make a r easonabl y di l i gent  
ef f or t  t o compl y wi t h a l egal l y pr oper  di scover y 
r equest  by an opposi ng par t y,  i n v i ol at i on of  SCR 
20: 3. 4( d) .  

¶134 At  f i r st ,  t he pr osecut i on of  At t or ney Humphr ey 

pr oceeded nor mal l y.   Ref er ee Russel l  Hanson was appoi nt ed t o 

hear  t he case.   Ref er ee Hanson ent er ed summar y j udgment  on Count  

Thr ee on June 25,  2007.   He deni ed Humphr ey' s mot i on f or  

r econsi der at i on on Jul y 10,  t hen hear d t wo days of  evi dence.   He 

i ssued hi s deci s i on on August  2,  2007 ( l ess t han a year  af t er  

t he case was f i l ed) ,  f i ndi ng t hat  OLR had met  i t s bur den on al l  

t hr ee count s and r ecommendi ng t hat  At t or ney Humphr ey r ecei ve a 

publ i c r epr i mand.   Thi s was t he same l evel  of  di sci pl i ne sought  

by t he OLR.  

¶135 Humphr ey appeal ed,  and t hi s cour t  hear d or al  ar gument  

i n hi s case on Apr i l  10,  2008.  

¶136 These f act s t el l  onl y par t  of  t he st or y.   At t or ney 

Humphr ey' s case has been l i nked t o mat t er s i nvol v i ng At t or ney 

Joseph Sommer s f r om t he begi nni ng of  t he Rai sbeck pr osecut i on,  
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i ncl udi ng OLR' s subsequent  di sci pl i nar y pr oceedi ngs agai nst  

At t or ney Sommer s.   I n v i r t ual l y ever y r espect ,  t hi s l i nkage has 

wor ked t o At t or ney Humphr ey' s det r i ment .   At t or ney Sommer s 

t est i f i ed agai nst  At t or ney Humphr ey at  Humphr ey' s evi dent i ar y 

hear i ng,  and t hen,  af t er  Ref er ee Hanson i ssued a deci s i on i n t he 

Humphr ey mat t er ,  At t or ney Sommer s succeeded i n r emovi ng Ref er ee 

Hanson f r om Sommer s'  own case.  

¶137 When At t or ney Humphr ey' s case was ar gued on Apr i l  10,  

2008,  Just i ce Annet t e Ki ngsl and Zi egl er  di d not  par t i c i pat e.   

She di d not  par t i c i pat e because At t or ney Sommer s had been a 

candi dat e f or  t he supr eme cour t  agai nst  Just i ce Zi egl er  i n 2007.   

Just i ce Zi egl er  appar ent l y deci ded t hat  i f  she shoul d not  s i t  i n 

t he Sommer s case,  she shoul d not  s i t  i n t he Humphr ey case 

ei t her .   Thi s r educed t he si ze of  Humphr ey' s cour t  f r om seven t o 

s i x.  

¶138 Just i ce Loui s But l er  di d s i t  i n t he Humphr ey case,  but  

when t hi s cour t  deci ded t o hol d t he r el ease of  any deci s i on on 

At t or ney Humphr ey unt i l  r eachi ng a deci s i on on At t or ney Sommer s,  

i t  ef f ect i vel y knocked t he depar t i ng Just i ce But l er  of f  t he case 

and r educed t he si ze of  t he cour t  t o f i ve.  

¶139 The deci s i on t o hol d At t or ney Humphr ey' s case i n 

abeyance had anot her  unf or t unat e ef f ect :  At t or ney Humphr ey was 

l ef t  t wi st i ng i n t he wi nd f or  t hr ee and one- hal f  year s whi l e 

t hi s cour t  st r uggl ed t o r esol ve t he i nt r act abl e Sommer s mat t er .  

¶140 At t or ney Humphr ey pl ayed no par t  i n t hi s del ay.   He 

si mpl y pai d t he pr i ce f or  i t .   The cour t  shoul d have separ at ed 

t he t wo cases and gr ant ed Humphr ey' s mot i on f or  r ear gument .  
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¶141 Beyond t he unseeml y del ay and i t s adver se ef f ect  on 

At t or ney Humphr ey,  t hi s cour t  has cr eat ed t he spect acl e of  

i nval i dat i ng one of  t he t hr ee count s agai nst  At t or ney Humphr ey 

but  nonet hel ess i ncr easi ng hi s di sci pl i ne f r om a pr oposed publ i c  

r epr i mand t o an unpr ecedent ed 30- day suspensi on ( i n a case not  

i nvol v i ng r eci pr ocal  di sci pl i ne) .   See SCR 22. 22( 3) .    

¶142 I n addi t i on,  At t or ney Humphr ey i s r equi r ed t o pay t he 

f ul l  cost s of  t he pr osecut i on agai nst  hi m,  i ncl udi ng OLR' s cost s 

i n t hi s appeal ,  even t hough OLR di d not  seek i ncr eased 

di sci pl i ne on appeal  and even t hough OLR l ost  one of  i t s  t hr ee 

count s.   The r esul t  i n t hi s cour t  wi l l  send a chi l l i ng message 

t o at t or neys i n di sci pl i ne cases who may wi sh t o def end t hei r  

posi t i on on appeal .  

¶143 But  t her e i s mor e.   The t wo r emai ni ng count s,  1 and 2,  

i nvol ve semant i c di sput es about  what  At t or ney Humphr ey meant  

when he made cer t ai n r epr esent at i ons t o t he c i r cui t  cour t .  

¶144 Ther e i s no di sput e t hat  At t or ney Sommer s sought  

acci dent  scene phot ogr aphs f r om t he St at e i n t he Rai sbeck case.   

Hi s subpoena f or  t hese phot ogr aphs was quashed by t he c i r cui t  

cour t  on gr ounds t hat  " di scover y"  of  t he phot ogr aphs bef or e t he 

ar r ai gnment  was pr emat ur e.   Af t er  t he ar r ai gnment ,  t he def ense 

was ent i t l ed t o see t he phot ogr aphs and t o acqui r e i t s own set .  

¶145 I t  does not  f ol l ow,  however ,  t hat  t he St at e was 

r equi r ed t o gi ve t he def ense i t s own set  of  8 by 10 phot ogr aphs.   

The r ef er ee made no such f i ndi ng and t he maj or i t y opi ni on does 

not  asser t  t hat  t hat  i s  a r equi r ement  of  t he l aw.  
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¶146 Thi s case woul d be si mpl e i f  At t or ney Humphr ey somehow 

pr event ed At t or ney Sommer s f r om seei ng or  acqui r i ng a compl et e 

set  of  acci dent  scene phot ogr aphs,  but  t hat  i s  not  t he i ssue.  

¶147 The f act s suppor t i ng Count  1 ar e set  out  i n ¶¶7- 22 of  

t he maj or i t y opi ni on.   On Apr i l  25,  2002,  At t or ney Humphr ey sent  

a l et t er  t o At t or ney Sommer s t hat  sai d:  

 You had r equest ed t he phot ogr aphs t aken i n t hi s 
case.   As I  ment i oned,  I  had l oaned t hem out  f or  a 
Cr ash Reconst r uct i on anal yst  t o l ook at  i n t he cour se 
of  t hei r  i nvest i gat i on.   Ther e ar e sever al  ways f or  
you t o access t he phot ogr aphs.   I f  you ar e wi l l i ng t o 
st i pul at e t o t hei r  f oundat i on,  and agr ee t o r et ur n 
t hem wi t hi n a r easonabl e t i me,  I  can send t hem t o you.   
I f  you want  your  own copi es,  you ar e wel come t o 
cont act  t he [ DCSO]  [ Dane Count y Sher i f f ' s  Of f i ce]  and 
or der  t hem.   They wi l l  t hen pr i nt  t hem up and have a 
bi l l  r eady f or  you t o pay when t hey ar e pi cked up.   I f  
you j ust  want  t o l ook at  t hem,  t hen cal l  me up and set  
up a t i me t o come i n t o my of f i ce and l ook at  t hem.   I  
wi l l  have t hem avai l abl e at  t he f r ont  desk.  

¶148 On May 2 Humphr ey sent  Sommer s a second l et t er  t hat  

sai d:  

 At  your  r ecent  r equest  f or  your  own copi es of  al l  
t he phot os,  I  cont act ed t he Cour t  Of f i cer  of  t he DCSO.   
Her e' s what  you need t o do.   Cal l  Lt .  Bagl ama 
at  .  .  .  and r equest  t he phot os.   You wi l l  need t he 
Agency Case Number  whi ch i s  01- 53163.   They wi l l  
appar ent l y make t he copi es and have t hem r eady t o pi ck 
up upon payment  of  t he i nvoi ce.  

¶149 Bot h of  t hese l et t er s al l ude t o t he est abl i shed 

pr ocedur e f or  a def endant  t o obt ai n hi s own set  of  case- r el at ed 

phot ogr aphs af t er  ar r ai gnment .   The maj or i t y opi ni on 

acknowl edges At t or ney Humphr ey' s r el i ance on t hi s pr ocedur e:  

At t or ney Humphr ey asser t s t he usual  pr ocedur e f or  
def ense counsel  t o obt ai n a set  of  cr i me scene 
phot ogr aphs i s f or  t he def ense at t or ney t o wr i t e a 
l et t er  t o t he di st r i ct  at t or ney r equest i ng 
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aut hor i zat i on f or  t he sher i f f ' s  depar t ment ,  as t he 
cust odi an of  t he negat i ves,  t o r el ease a set  of  
phot ogr aphs t o t he def ense.  

 .  .  .  .   

At t or ney Humphr ey mai nt ai ns Sommer s was f ul l y awar e of  
t he t ypi cal  pr ot ocol  f or  obt ai ni ng acci dent  scene 
phot os.   At t or ney Humphr ey i ncl udes i n hi s submi ssi ons 
a f or m l et t er  t hat  i s  of t en used by def ense counsel  t o 
make such r equest s.  

Maj or i t y op. ,  ¶¶10,  19.  

¶150 At t or ney Humphr ey f i l ed an af f i davi t  wi t h t he c i r cui t  

cour t  on May 22,  2002,  whi ch st at ed i n par t :  " That  over  t wo 

mont hs ago,  t he St at e pr ovi ded over  84 pages of  di scover y 

mat er i al s,  made t he phot ogr aphs avai l abl e t o t he def endant ,  and 

pr ovi ded t he scal e di agr am. "   ( Emphasi s added. )  

¶151 The ci r cui t  cour t  and t he r ef er ee bot h r ead t he phr ase 

" made t he phot ogr aphs avai l abl e t o t he def endant "  as meani ng 

t hat  t he St at e gave t he def endant  t he phot ogr aphs,  whi ch 

Humphr ey di d not  do.   They r ej ect ed an al t er nat i ve 

i nt er pr et at i on of  t he phr ase,  t hat  a set  of  phot ogr aphs was 

accessi bl e t o t he def endant  af t er  t he ar r ai gnment  i n Mar ch,  i f  

and when At t or ney Sommer s sought  t he phot ogr aphs by ut i l i z i ng 

t he est abl i shed pr ot ocol .  

¶152 I t  i s  di f f i cul t  f or  t hi s wr i t er  t o i magi ne what  woul d 

have mot i vat ed an exper i enced pr osecut or  t o pr ompt l y t ur n over  

84 pages of  di scover y mat er i al  t o t he def endant  but  l at er  i nsi st  

t o a c i r cui t  j udge t hat  he al so t ur ned over  or  act ual l y suppl i ed 

acci dent  scene phot ogr aphs i n Mar ch when he obvi ousl y di d not .   

I t  i s  much easi er  t o accept  t hat  At t or ney Humphr ey' s st at ement s 
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wer e meant  t o convey a di f f er ent  pr oposi t i on.   Of  cour se,  t he 

r ef er ee deci ded ot her wi se.    

¶153 The cour t  i s  const r ai ned by a ver y r i gor ous st andar d 

of  r evi ew wi t h r espect  t o t he f act s f ound by a r ef er ee i n an 

at t or ney di sci pl i ne case.   I  wr ot e about  t hi s st andar d sever al  

year s ago:  

I  r espect  and appr eci at e t he wor k of  t he cour t ' s  
appoi nt ed r ef er ees i n t he Lawyer  Regul at i on Syst em.   
Thei r  f i ndi ngs of  f act  ar e ent i t l ed t o gr eat  def er ence 
and shoul d not  be di st ur bed unl ess t hey ar e c l ear l y 
er r oneous.   For  t he cour t  t o adopt  a di f f er ent  
st andar d of  r evi ew woul d pl unge us i nt o a f act - f i ndi ng 
r ol e t o whi ch we ar e not  wel l  sui t ed.  

Because i t  i s  i mpor t ant  t o honor  t he st andar d of  
r evi ew,  I  concur  i n t he deci s i on of  t he cour t .   I  
wr i t e separ at el y,  however ,  t o emphasi ze t hat  i f  I  had 
a f r ee hand,  I  woul d deci de t he case di f f er ent l y.    

OLR v.  Paget ,  2003 WI  26,  ¶¶19- 20,  260 Wi s.  2d 604,  660 

N. W. 2d 255 ( Pr osser ,  J. ,  concur r i ng) .  

¶154 I  concur  her e as wel l ,  wi t h deep r eser vat i ons,  because 

I  am not  pr epar ed t o asser t  t hat  t he r ef er ee' s " f act s"  ar e 

c l ear l y er r oneous.  

¶155 I t  shoul d be not ed,  however ,  t hat  ot her  at t or neys i n 

t he di st r i ct  at t or ney' s of f i ce suppor t ed At t or ney Humphr ey' s 

expl anat i on and posi t i on.   For  exampl e,  t hen- Deput y Di st r i ct  

At t or ney Judy Schwaeml e t est i f i ed at  Humphr ey' s hear i ng t hat  " i t  

i s  t he pol i cy of  t he Dane Count y DA' s of f i ce .  .  .  t o make 

phot ogr aphs avai l abl e t o def ense counsel  i mmedi at el y af t er  

ar r ai gnment . "   ( Emphasi s added. )  

¶156 The maj or i t y coul d have r emoved my r eser vat i ons about  

Count  One and evi scer at ed At t or ney Humphr ey i n t he pr ocess by 
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demol i shi ng hi s cont ent i on " t hat  t he r ef er ee' s r epor t  f ai l s  t o 

not e t he di st r i ct  at t or ney l at er  asked t he t r i al  cour t  t o 

r esci nd t hi s st at ement  [ t hat  At t or ney Humphr ey ' c l ear l y mi sl ed 

t he cour t  on t hat  i ssue' ] "  and,  mor e i mpor t ant ,  t hat  " t he t r i al  

cour t  agr eed. "   See maj or i t y op. ,  ¶23.   I f  t he c i r cui t  cour t  

act ual l y changed i t s eval uat i on of  At t or ney Humphr ey' s 

r epr esent at i ons,  t he val i di t y of  Count  One woul d be under mi ned.   

The maj or i t y appear s det er mi ned not  t o pur sue such a t ough 

quest i on.  

¶157 The r eser vat i ons I  have about  Count  One al so appl y t o 

Count  Two.   Why woul d At t or ney Humphr ey asser t ,  suggest ,  or  

i mpl y t hat  he di d not  have a set  of  acci dent  scene phot ogr aphs 

i n hi s of f i ce when he had pr evi ousl y admi t t ed ot her wi se i n 

wr i t i ng ( see ¶147,  supr a) ,  when he br ought  t wo phot os wi t h hi m 

t o cour t ,  and when he had al r eady been sever el y cr i t i c i zed by 

t he c i r cui t  cour t  over  hi s handl i ng of  t he phot ogr aphs?  I  don' t  

t hi nk he di d.   Mor e pl ausi bl e t o t he wr i t er  i s  t hat  At t or ney 

Humphr ey was speaki ng about  Deput y Sewel l ' s  set  of  acci dent  

scene phot ogr aphs,  not  hi s own set .   Agai n,  t he r ef er ee deci ded 

ot her wi se.  

¶158 The maj or i t y i s not  onl y comf or t abl e wi t h t hese 

det er mi nat i ons,  but  al so wi l l i ng t o cr eat e unpr ecedent ed 

di sci pl i ne t o deal  wi t h t hem.  

¶159 I  bel i eve a suspensi on of  At t or ney Humphr ey i s  

unwar r ant ed and unf ai r  and t hat  t he pr ocedur es f ol l owed i n t hi s 

case,  especi al l y t he l ong del ay i n t hi s cour t ,  ar e so i r r egul ar  

t hat  t hey under mi ne conf i dence i n t he l awyer  r egul at i on syst em.   
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Thus,  wi t h r espect  t o t he sanct i on,  I  r espect f ul l y but  st r ongl y 

di ssent .  
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