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ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

11 PER CURI AM Attorney Joseph L. Somrers appeals a
referee’'s recomendation that his license to practice law in
W sconsin be suspended for professional msconduct and that he
be directed to pay a portion of the costs of the disciplinary
pr oceedi ng. After exhaustive review and consideration, we
approve the referee's findings of fact, conclusions of |aw and
recommendations relating to discipline and costs. W suspend

Attorney Sommers' |icense to practice law for 30 days, but we
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reduce, by one-half, the costs of the proceeding to be assessed
agai nst him

12 We begin our discussion by noting that this has been a
difficult case. Pending sone five years, it has inplicated not
only the allegations in the Ofice of Lawer Regulation's (OLR)
conplaint, but an OLR conplaint filed against Assistant District
Attorney (ADA) Paul W Hunphrey, as well as a variety of unusua
procedural developnments, including Attorney Sommers' notion to
substitute the first appointed referee, substantive nptions
regardi ng whether Attorney Sommers could pursue counterclains
against the OLR, Attorney Sommers' efforts to advance additiona
issues in the Hunphrey disciplinary matter, Attorney Sommers'
repeated challenges to the state of +the record, extensive
di scovery, COLR s permssive appeal to this court regarding
di scovery and in canmera review of OLR investigative files, the
evidentiary hearing before the referee which Attorney Sommers
declined to attend, various requests that all participating
menbers of the court recuse thenselves,! and this appeal, which
was further delayed because of Attorney Sonmmers' challenge to

t he docunents to be included in the court record on appeal .

! The participating nenbers of this court, individually,
have determ ned that none has a significant personal interest in
the outconme of this disciplinary proceeding such as would
require our disqualification. Each is satisfied that his or her
inpartiality in this proceeding is uninpaired and, further, that
our acting in this matter does not create the appearance of a

lack of inpartiality. Accordingly, we have denied Attorney
Sommers' requests for recusal and we address the nerits of the
appeal . See order dated April 14, 2009 (denying Attorney

Sommers' notion for recusal).
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13 Attorney Sommers was admitted to practice law in
W sconsin on Septenber 3, 1992. He practices in O egon,
W sconsin, and has proceeded pro se throughout this litigation
He has not previously been disciplined.

14 This disciplinary matter and the disciplinary matter
involving ADA Hunphrey both stem from counsels' respective
conduct during the three and one-half year prosecution of Adam
Rai sbeck. Attorney Sommers defended Rai sbeck and in April 2005,
followng a four-day jury trial, Raisbeck was acquitted of
hom ci de by negligent operation of a notor vehicle.

15 Because the QOLR conplaint against Attorney Somers
derives from his conduct during his defense of Raisbeck, a brief
summary of the Raisbeck nmatter is necessary. On Septenber 1,
2001, Raisbeck, then 17 years old, was the driver in a one-car
roll over accident near Medina that killed one passenger and
injured the other passenger. On Decenber 12, 2001, Raisbeck was
charged with negligent hom cide by operation of a notor vehicle
and reckless driving. Attorney Sommers, a friend of the
Rai sbeck famly, was retained as Raisbeck's defense counsel.
ADA Hunphrey was the prosecutor.

16 The State clained that Raisbeck was traveling at an
excessive rate of speed when the accident occurred. Bot h
parties considered the accident scene photographs critical.
They disputed the nmeaning of certain tire markings seen in the
pi ctures, argued over how Attorney Sonmers was to obtain a set
of the accident photos, and debated the opinions of accident
reconstruction experts as to the speed of the vehicle and

3
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whet her Rai sbeck braked before entering the curve in the road
where the accident occurred. As the Ilitigation proceeded,
Attorney Sommers becane increasingly persuaded that the evidence
for such a serious charge against Raisbeck was |acking, was
based on error, and that ADA Hunphrey and others were engagi ng
in a cover-up to avoid acknow edging that critical evidence was
faulty.? Attorney Sommers' serious and sweeping allegations
necessarily pervade this opinion as they pervaded the underlying

l[itigation. However, it is inportant to recall that the case we

2 Indeed, this statenment significantly understates Attorney
Somer s’ position regarding the Raisbeck case. At t or ney
Sommers' primary goal in this proceeding appears to be to
persuade the court that ADA Hunphrey know ngly used inaccurate
expert testinony, suborned perjury from an expert, coordinated
r emoval of excul patory evi dence (1.e., acci dent scene
phot ographs) from a deputy sheriff's |ocker so the excul patory
materials could not be produced in court, intentionally delayed
di sclosing excul patory evidence, and intimdated defense
W tnesses by procuring a bench warrant against a witness for a
trial that had been continued and when no subpoena had actually
i ssued. Al t hough ADA Hunphrey was charged w th professional
m sconduct, Attorney Sommers contends the OLR s allegations and
recomended sanction are mnor as conpared with the evidence he
feels he has provided to the OLR and the courts regarding ADA
Hunphrey's al | eged m sconduct.

Moreover, Attorney Sommers has asserted that the OLR and
its staff are cooperating in a conspiracy to protect the
district attorney's office as evidenced by what he perceives to
be m nor ethical charges agai nst ADA Hunphrey and unfair charges
agai nst him

Attorney Sommers has also clained that this court's
actions, including its refusal to act sua sponte on Attorney
Sommers' allegations or to intervene prematurely in this matter,
along wth perceived anomalies in the court records, denonstrate
that this court is a participant in a "cover-up" by the district
attorney and the OLR
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decide today involves Attorney Sommers' appeal from a referee
report concluding that Attorney Somrers commtted professional
m sconduct warranting suspension of his license to practice |aw.

17 On Novenber 17, 2006, the OLR filed a disciplinary
conplaint against Attorney Sommers alleging three counts of
m sconduct and recomendi ng a 60-day suspension.® As noted, this
case was extensively litigated; every procedural twst and turn
cannot be recounted here. However, we nention a few specific
procedural events. These provide sone insight into the tangled
conplexity of this case.

| . REFEREE SUBSTI TUTI ON

18 Two referees have presided over this matter.
Initially, both disciplinary conplaints were assigned to Referee
Russel | Hanson. On August 3, 2007, Referee Hanson issued a
report and recomrendation in the Hunphrey matter. On August 10,
2007, Attorney Sommers asked this court to replace Hanson as
referee in his own disciplinary proceeding. This court granted
Attorney Sommers' request, renoved Referee Hanson, and on
Cctober 3, 2007, appointed Referee Stanley Hack. Al t hough
Attorney Sommers now makes scathing references to "this court's

hand- pi cked" referee, the renoval of Referee Hanson was

> A three-count disciplinary conplaint against ADA Hunphrey
was filed the same week. The referee found violations and
recommended a public reprimnd. ADA Hunphrey appeal ed. Thi s
court ordered the Hunphrey disciplinary matter held in abeyance

until further order of the court. The disciplinary proceeding
agai nst ADA Hunphrey is being resolved in a separate opinion
al so issued today. See In re Disciplinary Proceedi ngs Agai nst

Paul W Hunphrey, 2012 W 32 (Case No. 2006AP2842-D).
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permtted as a courtesy in response to Attorney Somrers' request
and is not reflective of any finding of msconduct by Referee
Hanson.

[1. COUNTERCLAI M AND COVPLAI NTS AGAI NST COLR

19 Attorney Sommers contested the allegations in the OLR
disciplinary conplaint and also sought to file a counterclaim
against the COLR alleging m sconduct by the OLR in the crafting
of the disciplinary conplaint. CLR noved to dismss Attorney
Sommers' counterclaimon the ground that the suprene court rules
contain no procedure for permtting a formal counterclaimin an
CLR proceedi ng. Attorney Somrers asserted that Referee Hanson
initially indicated a counterclaim would be permtted and then
concluded that instead, Attorney Sommers would be permtted to
i ntroduce evidence of OLR actions as an affirmative defense.

110 On February 29, 2008, Referee Hack dism ssed Attorney
Sommers' counterclaim but agreed that Attorney Sommers could
present the substance of his argunents regarding alleged OLR
m sconduct as an affirmative defense. The decision was
menorialized in a witten order dated June 5, 2008. At t or ney
Sommers appeals this determnation, maintaining his right to
pursue a counterclaim I ndeed, he asserts that this court
aut hori zed Referee Hanson and Attorney Sommers, hinself, to
proceed with a counterclaim He cites to a letter from the
deputy clerk of court to Referee Hanson dated February 1, 2007.
The referee had witten to the court inquiring whether a
procedure exists for evaluating a conplaint made against the
director of the office of Ilawer regulation and OLR staff

6
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counsel . The response advised the referee that "SCR 22.25
provi des a procedure for evaluating allegations of m sconduct or
mal f easance by |awyer regulation system participants.” The
letter does state, in response to the referee's inquiry, that
"it would be appropriate for the referee to consider such
all egations [against the OLR] in the context of the disciplinary
proceeding in the form of a counter claim or challenge to the
conplaint, as you propose in your letter"” and continues that if
the respondent "is not satisfied with a referee's resolution of
the matter, the respondent retains the right to appeal the
referee's determ nation."

11 Utimately, both referees declined to permt a fornmal
counterclaimopting instead to allow Attorney Sommers to present
evidence in the form of an affirmative defense. Att or ney
Sommers, not satisfied with this ruling, appeals.

112 W affirm the referee's decision to dismss the
counterclaim We agree that the applicable suprenme court rules
do not contenplate a formal counterclaim in disciplinary
proceedi ngs. An individual alleging nmalfeasance by the OLR nmay
file a conplaint pursuant to SCR 22.25(8),* the rule that governs

mal f easance conpl aints agai nst the OLR director and staff.

4 SCR 22.25(8) provides:

Al'l egations of malfeasance against the director,
retai ned counsel, a nenber of a district conmttee, a
menber of the prelimnary review commttee, a nenber
of the board of admnistrative oversight, a special
investigator, a nenber of the special prelimnary
review panel, or a referee shall be referred by the
director to the suprene court for appropriate action.

7
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13 Attorney Sommers is aware of this option. In addition
to litigating this disciplinary case before the referee,
Attorney Sommers has also witten a series of letters directly
to the court and individual justices trying to persuade this
court to intervene in his case or to rule directly on various
conplaints and allegations against ADA Hunphrey, the district
attorney's office, the OLR specific OLR staff, and others.?®

14 In Decenber 2006, after the Sommers and Hunphrey
conplaints were filed, Attorney Sommers filed a letter in the
suprene court alleging nalfeasance by the OCLR He sent a
simlar followup letter directly to the suprene court justices.
These docunents were submitted to the court for review pursuant
to SCR 22.25(8).

15 The court typically considers such conplaints against

the OLR premature when—as here—the person alleging the

®In his filings to this court Attorney Sommers has nade
all egations of unethical and/or <crimnal conduct against a
nunber of entities and individuals including the Dane County
District Attorney's office, the circuit court, the OLR both
referees, and nost of the supreme court justices. He has
specifically named the followng individuals: ADA Hunphrey,
Detective Judith Boehm Dane County Deputy Sheriff Gnacinski,
Acci dent Reconstruction Specialist Robert Krenz, Deputy District
Attorney (DDA) Judy Schwaemle, ADA Tinothy Verhoff, District
Attorney Brian Blanchard, Judge Paul Hi ggi nbotham Judge Robert
Pekowsky, Judge Daniel Moeser, OLR Director Keith Sellen, OLR
Counsel Julie Falk (now Spoke), Referee Russell Hanson, Referee
Stanl ey Hack, Chief Justice Shirley S. Abrahanmson, Suprene Court
Justice N Patrick Crooks, and various unnanmed clerk's office
staff who are accused of intentionally renoving docunents from
the court record. These allegations far exceed the scope of the
matter before the court today, and many of the naned individuals
have had no formal opportunity to respond to Attorney Somers'
cl ai ns.
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mal f easance is presently the subject of a pending disciplinary
matter. The conplainant is typically advised—as Attorney
Sommers was here—that his or her conplaint against the OLR may
be pursued when the underlying disciplinary matter has
concluded. Accordingly, on February 12, 2007, the court issued
a letter advising Attorney Sommers that, consistent wth
standard court procedure, an SCR 22.25(8) conplaint against OR
is deened premature when a conplainant is presently the subject
of a pending disciplinary matter.

116 On May 21, 2007, Attorney Somers filed another letter
directly with this court making allegations against the OLR and
its staff. The court construed Attorney Sommers' letter as a
renewed request to file an SCR 22.25(8) conplaint. The court
i ssued another letter dated August 29, 2007, rem nding Attorney
Sommers that he retains the option of filing an SCR 22.25(8)
grievance against the OLR director wupon conclusion of his
pendi ng disciplinary matters. See also order dated June 18,
2009 (advising Attorney Sommers that no action would be taken on
premature requests for review of the OLR). These letters and
the order dismss Attorney Somrers' premature requests to
comence an SCR 22.25(8) conplaint against the OLR, they are not
rulings in the Sommers disciplinary matter.

117 We affirm the referee's determnation that Attorney
Sommers may not advance a counterclaim against the OLR and
reiterate that Attorney Sommers retains his right to file a
conplaint against the COLR pursuant to SCR 22.25(8) wupon the

conclusion of this litigation.
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[11. DOCUVENTS CONTAINED IN THE COURT FILES

118 In the fall of 2007, Attorney Sommers alleged that
docunents were "mi ssing" or had been "renoved" from his court
file and/or from the Hunphrey court file. Accordingly, shortly
after Referee Hack was appointed, he and Attorney Sommers and
OLR counsel together undertook a review to ensure the integrity
and conpl eteness of the court files. Their review, conducted at
the clerk's office, revealed that sonme docunents apparently
intended for the Hunphrey file had been filed in the Sommers
file and vice versa. The parties apparently agreed that the
court files were conplete after this review Attorney Sonmmers
has asserted that these docunents were intentionally renoved
fromthe files. The referee, however, concluded that any filing
anomalies were unintentional. W agree wth that finding,
noting that many of the docunents in question were submtted to
the court wthout proper caption and/or file nunbers, greatly
conplicating the filing process in these rel ated cases.

V. OLR S APPEAL

119 Meanwhile, discovery in the Somrers matter continued.
Attorney Somrers took many depositions including the depositions
of nearly all of the judges involved in the Raisbeck case, the
di rector of OLR, the chair of the District Comm ttee
investigating the Sommers and Hunphrey natters, expert w tnesses
involved in the Raisbeck case, menbers of the district
attorney's office staff, nenbers of the Dane County sheriff's

departnent, and ot hers.

10
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20 A dispute arose regarding Attorney Sommers' demand for
di sclosure of the OLR s investigative files pertaining to both
Attorney Sommers and ADA Hunphrey. Attorney Sommers wanted to
ascertain whether OLR had followed up on his clainms against ADA
Hunmphrey, and also to see whether the Prelimnary Review
Commttee had received the evidence he submtted when it made
its decision to proceed in both cases.

121 OLR decl i ned to pr oduce t he files citing
confidentiality. Referee Hack directed the parties to brief
whet her OLR investigative files are confidential. On Moy 14,
2008, Referee Hack issued an order directing the OLR to produce
its files to permit him to conduct an in canera review. CLR
sought leave to appeal the My 14, 2008 order.® The court
granted the OLR s request. Oral argunment was heard in Decenber
2008.

22 In February 2009 this court issued an order ruling
that the order for in canera inspection of the files was overly
broad, but permtting Attorney Somrers to pursue discovery of
certain matters. Discovery continued.

123 Referee Hack conducted evidentiary hearings on
August 15, August 28, Septenber 8, and Septenber 25, 2008, and
then again on May 27 and May 28, 2009. According to Attorney

® The issue presented to the court was this:

Can a referee in a disciplinary proceedi ng order
the Ofice of Lawer Regulation (OLR) to provide him
with full access to OLRs internal files, or should
access be denied pursuant to SCR 22.40, PRIVILECGE and
t he work product doctrine?

11
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Sommers, these hearings "revolved primarily around the issue of
whet her Hunphrey and Krenz [one of the State's experts]
conspired to present falsified expert analysis and testinony in
Rai sbeck. " Ref eree Hack declined Attorney Sommers' request
that he make specific factual findings on these matters,
concluding this information was not sufficiently relevant to his
determ nation of whether Attorney Sonmers committed professiona
m sconduct . The final evidentiary hearing was scheduled to
begi n on June 15, 20009.

24 Attorney Somrers, who disagreed with the referee's
decision, opted not to appear at the evidentiary hearing.

Consequently, Attorney Sommers did not present any evidence in

his own defense. The referee denied OLR s notion for default
judgnent and required OLR to present its case. Both parties
were invited to file post-hearing briefs. OLR filed a brief;

Attorney Somrers did not.

125 The referee issued his report and recommendation on
Cct ober 16, 2009. He recommended dism ssal of Count One, found
a clear violation of Count Two and, after describing Count Three
as "nore conplicated,” concluded Attorney Sonmmers had also
commtted msconduct wth respect to Count Three. He
recommended a 30-day suspension and suggested inposing two-
thirds of the costs. Attorney Sonmers appealed, the parties

filed briefs, and this court conducted oral argunent on

12
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Novenber 3, 2010.7 The matter is now ripe for review pursuant to

SCR 22.17(1).
26 This court wll adopt a referee's findings of fact
unless they are "clearly erroneous."” In re Disciplinary

Proceedi ngs  Agai nst Charl t on, 174 Ws. 2d 844, 874, 498

N.W2d 380 (1993); In re Disciplinary Proceedings Against

Swartout, 116 Ws. 2d 380, 382, 342 N W2d 406 (1984). The
court does not grant deference to the referee's conclusions of

I aw. In re Disciplinary Proceedings Against Hetzel, 118

Ws. 2d 257, 259, 346 N.W2d 782 (1984), cert. denied, 469 U S

857, 105 S. C. 186 (1984); In re Disciplinary Proceedi ngs

Agai nst Norlin, 104 Ws. 2d 117, 122, 310 N.W2d 789 (1981).

127 W first consider the referee's factual findings. For
purposes of this appeal, the OLR concedes that the referee's
factual findings are not clearly erroneous. Attorney Sommers

di sagrees and asserts that the referee report is "riddled with

om ssi ons, hal f +truths and, in sone instances, outright
fal sehoods."” He provides a nunber of specific exanples which we
have carefully considered. In particular, Attorney Sonmmrers

objects to what he perceives to be an inportant [|ack of

specificity in the referee's summary of factual events.

" The appeal in this nmatter was delayed nearly a vyear
because Attorney Sommers failed to file a tinely statenent on
transcri pt, and t hen asserted certain docunent s—~nanel y
deposition transcripts—were mssing from the official court
record. This generated a dispute and extensive file review
whi ch | asted from Decenber 2009 to July 2010.

13
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128 Attorney Somrers' objection to the factual findings
hi ghlights an issue present since the onset of this proceeding.
For Attorney Sommers this case is primarily about what happened
in Rai sbheck—a series of events he perceives to reflect gross
injustice foll owed by extensive institutional cover-up.

129 For the referee—and for this court—the case invol ves
whet her the OLR has proved by clear and convincing evidence that
Attorney Somrers committed the professional m sconduct alleged
in the OLR conpl aint. We conclude that the referee's decision
not to add additional information to the report does not render
the facts, vis-a-vis the pending disciplinary charges, "clearly
erroneous.” Having reviewed the entire record in this nmatter we
are of the opinion that the factual findings set forth in the
report, while not wholly conprehensive of the evidence proffered
by Attorney Somrers, are not clearly erroneous.

30 We turn to the allegations against Attorney Sonmers.
Count One

131 The first count of msconduct relates to allegations
that Attorney Sommers falsely asserted in a notion there was no
evi dence that a subpoena had been served on a potential wtness.

132 Kevin MCoy was an acquaintance of Sommers' client,
Rai sbeck. McCoy was present at a social gathering before the
acci dent. McCoy made a routine statenment to a Dane County
sheriff's deputy that he had seen Raisbeck's passengers the
eveni ng before the accident but did not know where they went or
who they were with after that. McCoy' s i nnocuous statenment was
duly provided to Attorney Sommers during discovery.

14
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133 On COctober 21, 2003, McCoy was asked to cone into the
district attorney's office to neet wth ADA Hunphrey for
pretrial preparation. At the tinme, trial was scheduled for
Cct ober 27-30, 2003, although both Attorney Somrers and ADA
Hunphrey expected this trial date to be postponed. Deput y
Steven Geiber ("Geiber") attended the neeting and took notes.
During the neeting, MCoy told ADA Hunphrey and G eiber that he
had a conversation with Raisbeck after the accident in which
Rai sbeck nade sonme specific comments about the accident and
expressed regret for what happened. The details of this
statenent were deened significant because previously, Raisbeck,
who was injured in the accident, had stated he had no nmenory of
t he accident. Geiber told MCoy he mght be served with a
subpoena for a court appearance as a witness at the trial. The
State maintains MCoy was subpoenaed for trial on Cctober 27.
Attorney Sommrers contends he was not.

134 On Cctober 23, 2003, Raisbeck's trial was postponed
until January 20, 2004. During the week of Cctober 27-30, 2003,
McCoy did not appear at the Dane County Courthouse for trial.

135 On Novenber 12, 2003, ADA Hunphrey filed an Affidavit
for Bench Warrant and Material Wtness Warrant against MCoy
asserting that McCoy had failed to appear on the QOctober 27-30,
2003 dates and that this failure to appear was in violation of a
previously served subpoena. A bench warrant conmanding the
arrest of McCoy was issued.

136 On January 7, 2004, ADA Hunphrey disclosed MCoy's
Cctober 21 statements to Attorney Sommers via a cover letter

15
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stating that "[wjhile it is not discoverable, | thought | would
send these notes aong [sic] anyway."? In early 2004, ADA
Hunphrey was renoved fromthe Rai sbeck case.

137 On February 24, 2004, Attorney Sommers (who naintains
that McCoy was not properly subpoenaed for the October 27 trial
date and that ADA Hunphrey had sought to pressure and intimdate
McCoy) sent a six-page letter to successor counsel, ADA Tinothy
Verhoff, that asserted in bold typeface: "It appears that
M. MCoy was never subpoenaed for the trial the week of
Cct ober 27, 2003." In support of this assertion, Attorney
Sommers attached, inter alia, a January 13, 2004 affidavit of
Kevi n McCoy.

138 On March 15, 2004, ADA Verhoff responded:

| am unable to produce for you at this tinme a
copy of the subpoena served on to Kevin MCoy for the

trial week of October 27, 2003, as | am unable to
| ocate a copy of it in the case file. | would note,
however, Detective Janet Anderson [now Janet Boehnen]
recalls serving the subpoena on M. McCoy on

Cct ober 7, 2003.° The subpoena was served on him at

8 Geiber had prepared a report dated October 27, 2003,
summarizing the neeting wth MCoy. ADA Hunphrey did not
provide Attorney Somrers with a copy of Geiber's report until
January 7, 2004. At the tine, trial was scheduled to commence
on January 20, 2004, although it was |ater postponed again. The
delay in comunicating this report to Attorney Sommers forned
the basis for one of the disciplinary charges against ADA
Hunphr ey.

° Detective Janet Boehnen later testified that she
remenbered serving a subpoena on MCoy in early October 2003.
She was able to provide evidence from her notes including the
address, the date, and returning the subpoena to the victim
Wi t ness coordi nator. The actual subpoena for the October 27
trial date, however, was never | ocated.

16
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1614 N. Thonpson Drive, #409, Madison. (Footnote not
in original.)

139 After receiving this response, Attorney Sonmers filed
a Notice and Motion to Dismss or Suppress dated May 4, 2004, in
which he asserted to the circuit court that, "It appears that
the bench warrant for Kevin McCoy was even in further bad faith

in that there is no evidence that he was actually even

subpoenaed for the trial the week of COCctober 27, 2003."
(Enmphasi s added.)
140 Count One of the disciplinary conplaint filed against

Attorney Sommers all eged that:

By asserting on My 4, 2004, in a notion to
suppress the testinony of wtness Kevin MCoy that,
"It appears that the bench warrant for Kevin MCoy was
even in further bad faith in that there is no evidence
that he was actually even subpoenaed for the trial the
week of October 27, 2003" [Attorney] Somrers know ngly
advanced a factual position without a basis for doing
so that was not frivolous, in violation of [former]
SCR 20:3.1(a)(2)!° and knowi ngly made a fal se statenent
of fact to a tri bunal in vi ol ation of

10 Effective July 1, 2007, substantial changes were made to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See S. Q. Oder 04-07, 2007 W 4,
293 Ws. 2d xv, 726 NW2d C.R45 (eff. July 1, 2007); and
S. C. O der 06- 04, 2007 W 48, 297 Ws. 2d xv, 730

NW2d &G.R-29 (eff. July 1, 2007). Because the conduct
underlying this case arose prior to July 1, 2007, unless
otherwise indicated, all references to Chapter 20 of the
W sconsin Suprene Court Rules will be to those in effect prior

to July 1, 2007
SCR 20:3.1(a)(2) said that in representing a client, a

| awyer shall not "know ngly advance a factual position unless
there is a basis for doing so that is not frivol ous; "

17
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SCR 20:3.3(a)(1):' and engaged in conduct involving
di shonesty, fraud, deceit or msrepresentation in
viol ati on of SCR 20:8.4(c).?*?

This charge alleges several discrete ethical violations, nanely,
(1) know ngly advancing a position without a basis for doing so
that is not frivolous, (2) knowingly making a false statenent to
a tribunal, and (3) engaging in conduct involving dishonesty,
fraud, deceit, or m srepresentation.

41 The referee recommended dism ssal of this count. The
referee noted that although the State maintains a subpoena was
properly served on McCoy, the actual subpoena was never | ocated.
The referee concluded that the evidence presented by OLR did not
rise to the level of «clear, convincing, and satisfactory
evi dence that Attorney Sommers' statenent in the notion violated
the aforenentioned rules. The OLR has not appealed this
reconmendat i on. We adopt the referee's recommendation and we
di sm ss Count One of the OLR conpl aint.

142 W note that Attorney Sonmmers vehenently objects to
the manner in which the OLR staff counsel litigated Count One,
asserting, inter alia, that OLR staff msstated the record

evidence in order to bolster an unsubstantiated claim against

1 SCR 20:3.3(a)(1) provided that a lawer shall not
knowingly "make a false statement of fact or Jlaw to a
tribunal, "

12 SCR 20:8.4(c) said it is professional nisconduct for a
| awyer to "engage in conduct involving dishonesty, fraud, deceit
or m srepresentation; "

18



No. 2006AP2851-D

him?' As previously noted, allegations of malfeasance by OLR
staff may be eval uated pursuant to SCR 22.25(8).
Count Two

143 The second count of msconduct alleged in the OLR
conplaint relates to statenments nmade by Attorney Somers at a
pretrial hearing in the Raisbeck matter before the Honorable
Robert R Pekowsky.

144 On May 24, 2004, Judge Pekowsky was scheduled to hear
argunents concerning pretrial notions in Raisbeck. At the
heari ng, Judge Pekowsky expressed concern because soneone had

pl aced fliers on potential jurors' cars in the court parking |ot

containing factual information and evidence related to the
Rai sbeck matter. DDA Judy Schwaem e testified that, upon a
review of the flier, it was her opinion that Attorney Sonmers

must have contributed to the information contained within the
flier.

45 Attorney Sommers then nmade several statenments to Judge
Pekowsky that form the factual basis for the second count

against him Attorney Sommers stated:

13 As one exanple, in his brief Attorney Sommers asserts
that OLR Counsel Julie Falk referenced a police report as
stating that, "W served him[MCoy] with a subpoena.” Attorney

Somers contends that the report actually stated, "MCoy was
informed he may receive a subpoena for a later tinme as a
witness."” Attorney Sommers describes Attorney Falk's statenent
as a "blatant falsification." During discovery, Attorney

Sommer s sought sanctions against Attorney Falk fromthe referee.
The referee denied this request on the grounds that he | acked
authority to make such findings or sanction counsel for alleged
m sconduct because such allegations would be governed by
SCR 22. 25.
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| nmean, Your Honor, this is -- You're to a
certain extent, | guess, part of the problem that I
have right now. And | don't nean to get the Court
upset, but to a certain extent I'm I|ike a

mat hematician who is being forced to provide or try to
di sprove that two and two is five.

Your Honor, | guess one thing | can just say, Your
Honor, | don't know. | think that I don't want to say
this -- | don't know how to say this w thout offending

the Court, but | don't know what else to say. . . .

| believe it is nmy opinion that this Court s
absolutely determned not to give him [Raisbeck] a
fair trial in order to cover up for the State.

And because of that | believe that his potentia
to be acquitted in this case is going to be reduced
for the obvious reasons. Coe | believe it is

absolute. My opinion is —

It's obvious this Court is going to close us off.
It's obvious that this Court is going to -- Both tines
today when this Court has carefully -- everything has
been carefully cut off, there is no answers and the
whol e thing about the enmails was right when -- they
know and | got to believe this Court knows it was
going to go for the evidence that would show that Judy
Schwaem e [Dane County DDA] and Brian Bl anchard [ Dane
County's el ected DA] were involved in the whol e thing.

And everybody has been orchestrated throughout
this proceeding to cut it off at that nonent. You cut
it off right now at that nonent. You' ve cut
everything off, everything in this case is done to
keep the cover-up going. That's ny belief.

| believe that your intention in this trial is to
do everything that you can, because apparently, Judge,
it's just too dirty, you can't take it.

The bottom line is he's the one going -- that's
going to pay the price. You cover up for them his
right to a fair trial 1is going to be strongly,

adversely affected by it.
146 Judge Pekowsky r esponded to At t or ney Somer s

statenent s:
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|"mgoing to tell you sonething: What you just said is
extrenely insulting. Though you never use the word
conspiracy between nyself and any of the DA's, vyou
cane very close to suggesting this is orchestrated --
you used that word -- and | can tell you | deeply
resent that. And it is nearly contentious of you to
bring that to this public forumtoday.

147 Judge Pekowsky and Attorney Somers then had the

fol | ow ng exchange:

THE COURT: You know, you can nake nost of your
coments wi thout further reference to ne, whether you

think that 1'm going to treat you fairly or not, but
-- So confine your conments, use good judgnment, and
confine your coments not to what you think | m ght
do, make your argunents and be quiet. | don't think
that's asking too nuch. Your innuendo time and tine
again, and not so nuch of an innuendo, is that 1've

already decided how to rule and this is carefully
orchestrated and that sonmehow you say it publically
[ sic].

MR. SOMVERS: And | will again and again.

THE COURT: | know you wll. And I'mtelling you
not to do it again in this proceeding. You have the
opportunity to go public outside this courtroom and
you certainly have an opportunity to express your
opi ni on. But this is so detrinental to the
proceeding, it absolutely detracts from everything.

148 Attorney Sommers then accused Judge Pekowsky of
"glossing over" what he deenmed a msrepresentation that the
prosecutors made to Judge Pekowsky on May 7, 2004. Att or ney
Somers told Judge Pekowsky, "You go out of your way -- Even
today you go out of your way as nmuch as you can just to ignore
it -- to have tunnel vision and say we can't acknow edge it."
Judge Pekowsky cautioned Attorney Sommers to "[s]tick to
business here”" and adnonished Attorney Sonmers: "It IS

apparently very easy for you to accuse anyone of al nost anything
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as you have done in —," at which point Attorney Sommers
interrupted, vyelling at Judge Pekowsky, "Your Honor, how dare
you ever say that about ne." Attorney Somers then stated to

Judge Pekowsky:

You won't give ne a hearing. You won't let nme put

-- You say how dare you accuse ne when you wll not
put a witness on the stand. You' ve gone out of your
way to prevent any -- any evidence at all. You' ve

gone out of your way. You won't even address the fact
that he [Hunphrey] has lied to you and the whole
thing. You won't address anyt hi ng.

Wiy don't you just be honest and say: You know
what, we don't care folks, we don't care. These
people matter. They're the club. They' re powerful
They matter. Adam Rai sbeck doesn't count. Wy don't
you be -- Wiy don't just you [sic] be honest about it,
dam it?

149 Judge Pekowsky responded to Attorney Sonmmers, "Sir,

you are totally out of control.” Attorney Somrers replied, "I'm
not -- Judge, | ambasically frustrated by the fact that this is
now over the top." Judge Pekowsky responded:

You're not only disrupting this proceeding
conpletely but obviously alnost everybody in this
entire hallway if not the building has heard you now
shout -- yell at the top of your voice. There is no
reason for this, and you're out of control,

150 Monents later, when Attorney Sommers again interrupted

Judge Pekowsky, the judge told Attorney Sommers:

Qui et . No nore talk. Let nme talk. You are so
totally out of control. | have never, since 1976 on
the bench, ever seen anyone so out of control in the
courtroom

You wonder why all these bailiffs are in here
because we don't have this kind of disturbance. And
when we do, it's wordinarily a defendant who 1is
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outraged about sonething. Should | hold you in
contenpt for your behavior today? It's totally out of
line. Totally out of line. You re out of control.

151 Attorney Sonmers then told Judge Pekowsky:

What |I'm saying is, you, though, for whatever
reason, because naybe you have too nuch of a [sic]
invested stake in the whole thing, you just cannot
cone to terns with what has happened in this case, and
you are refusing and you are stubbornly refusing to
cone to terms with what is going on up to this very
monment . . . . | take this case seriously. Adam
Rai sbeck is a son of Owen Rai sbeck who has been one of
my dearest and closest friends, and that has a lot to
do with why I've done this.

152 After listening to Attorney Somrers for a few nore

nonment s, Judge Pekowsky st at ed:

THE COURT: Can you stop, please, Joe? Joe

Sommers listen to ne. | don't think |'ve ever done
this across the bench before. | have read this file
tw ce. This is not the first tine that it appears
that you're an attorney that's out of control. The

record reflects that. And it clearly does today. Oh,
it isn't going to reflect the anmount of volune that
you had or how totally out of control you were, that
it required six, seven, eight bailiffs in here to see
what was going on to protect the dignity of the Court
which dimnished entirely wth your out r ageous

deneanor.

| understand passion. |"ve seen nmany of the
defense attorneys that are sitting here passionate --
passi onate about what they do. They don't react in
the manner that you just did. They don't -- They tend

to let go. They tend to nmake their case. They tend
to make their notion, and if they lose it, they know
there's an appellate route. There is a way to get
sonmeone to review this.

| seriously question whether you' ve got yourself

together, Joe Somers. |'msorry. But you are not in
control . | am very fearful of going forward with a
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jury, it's alnpbst a certain mstrial. It is alnost
i npossible to get you to stop talking, and there was
no stopping you mnutes ago when all those bailiffs --
there was no stopping you, nothing | said or could
have done.

And I'm trying very hard, very hard to be fair under
what | consider extraordinarily difficult proceedings
today. Very difficult.

| -- I'"m just amazed at how out of control you

have becone. And today kind of the last nail in the
coffin, so to speak, is when you tie nme into the
conspi racy. And you said oh, no, it's not quite a
conspiracy, you have a good record, Judge, for all
t hese years, but this norning there was an

orchestration with these people here--

MR. SOMMERS: That's not what |'m saying. You
can't understand what |'m saying?

THE COURT: | think I understand quite well. "Il
bet you if | took a poll in here everybody would say
that you are outrageously rude to ne.

MR. SOWERS. And | bet if you took a poll in here
everybody would say this is a kangaroo court.

THE COURT: That's another thing that m ght cost
you your license along the way. Coul dn't you be just
-- Do you realize what you just said?

153 Attorney Sonmers | ater stated to Judge Pekowsky:

Now and again, so | can clarify, | have not said
that there has been a conscious orchestration between
you and the district attorney's office in this case
bef ore today or today.

VWhat | am saying is, though, that basically it
comes down to it -- This is -- | guess |I'm nore
accusing you of a lack of nerve. So | guess if it
sounds better, it's better. But |'m accusing you of a
| ack of nerve. " m accusing you of the |ack of nerve

to basically have the courage to cone to terns wth
what has happened and to even enforce your own orders.
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154 Further context for these remarks was obtained at the
2009 evidentiary hearing before the referee. Judge Pekowsky
testified that throughout Attorney Sommers' statenents, Attorney
Sommers was not |ooking to Judge Pekowsky but was speaking to
"his" (i.e. Attorney Sommers') audience in the courtroom and
that the entire courtroom was "frozen" during Attorney Sonmers'
tirade. Judge Pekowsky testified that the deputies in the
courtroom kept getting closer to Attorney Sommers and he was
afraid they would confront Attorney Sommers and cause a fight.
Judge Pekowsky recalled that at one point during the My 24,
2004 hearing Attorney Sommers was so |oud—touder than anyone
Judge Pekowsky had ever heard speak "in any courtroom at any
tinme before"—dp to nine bailiffs rushed into the judge's
courtroom "because they were concerned there was a huge fracas
going on down here and sonebody was going to get hurt and they
had to intervene." Judge Pekowsky estimated that "nost of the
second floor of the Gty County Building”" was disrupted by
Attorney Sommrers' behavi or.

155 Count Two of the OLR conplaint alleged, and the

referee found as foll ows:

By engaging in loud, disorderly, contenptuous or
i nsol ent behavior during a hearing in the Raisbeck
case on May 24, 2004; and by accusing Judge Pekowsky
falsely—er wth reckless disregard to truth or
falsity—ef covering up for the District Attorney's
of fice, having tunnel vision, having a vested interest
in the State's case, |lacking nerve to enforce his own
rulings, and running a kangaroo court, [Attorney]
Sommers engaged in conduct intended to disrupt a
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tribunal in violation of SCR 20:3.5(c);* and made
statements known to be false or wth reckless
disregard as to their truth or falsity concerning the
integrity of a judge, in violation of SCR 20:8.2(a); "
and violated the Attorney's QCath, SCR 40.15, which
states in pertinent part, "I wll mintain the respect
due to courts of justice and judicial officers,”
contrary to SCR 20:8.4(g).1®

156 Attorney Sommers appeals. He states:

Much has been made by OLR and this court's
appointed referee of defense counsel's outburst on
May 24, 2004; wherein he characterized the proceedi ngs
as a "kangaroo court." \Wat has been gl ossed over is
Judge Pekowsky's actions on that date. First, he
refused to address a whole slew of issues relating to
prosecutori al m sconduct t hat he conceded were
legitimate when deposed. Second, he took strong
exception to DDA Schwaemnl e’ s af fidavit bei ng
chal I enged, despite it being pointed out to him that
her affidavit and in—eourt statenments were clearly
i npl ausi bl e. Third, he took strong exception to the
notion that the DA's Ofice was "conspiring wth
M. Krenz to put together sonmething other than an
i ndependent expert's opinion." He followed this up
by ruling that Krenz could not be inpeached wth
statenents Hunphrey attributed to him in court
subm ssions. Fourth, he declared that the case should
settle and adjourned the proceedings for a possible
settlement to be reached, which could only happen if
Rai sbeck pled out. And fifth, not <content wth

4 SCR 20:3.5(c) stated a lawyer "shall not . . . engage in
conduct intended to disrupt a tribunal."”

15 SCR 20:8.2(a) provided as foll ows:

A lawer shall not mke a statenment that the
| awyer knows to be false or with reckless disregard as
to its truth or falsity concerning the qualifications
or integrity of a judge, adjudicatory officer or
public legal officer, or of a candidate for election
or appointnent to judicial or legal office.

16 SCR 20:8.4(g) provided it is professional misconduct for
a lawer to "violate the attorney's oath."
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ignoring the nunerous sworn affidavits, and denying
Somer s t he opportunity to pr esent evi dence
substantiating the affidavits, Judge Pekowsky accused
Sommers of dealing in "innuendo tinme and tinme again,"”
and finding it "very easy to accuse anyone of al nost
anyt hi ng. "

157 Attorney Sommers further states:

It is also respectfully submtted that, while
Atty. Somrers may have chosen better words than
"kangaroo court" to characterize the proceedings in
Rai sbeck, truer words, objectively, were never spoken.
In addition, the fact is, as this court knows, Atty.
Sommers has been irreparably harnmed, if not conpletely

prof essional |y and financially rui ned, by t he
outrageous proceedi ngs that have been orchestrated in
this mtter. One can only hope that at some point
truth and decency will win out, and this court wll

act accordingly.

158 In his reply brief, wth respect to Count Two,
Attorney Sommers again reiterates his Dbelief that Judge
Pekowsky's decision to accept an affidavit and in-court
assertions from DDA Schwaem e relating to the MCoy subpoena
matter justified his outburst. He adds: "Atty. Sommers'
assertions in court on that day inferring a kangaroo court,
whi | e maybe di srespectful, were clearly made in good faith."

159 Count Two of the OLR conplaint alleges several
separate ethical violations: (1) that Attorney Sommers engaged
in conduct intended to disrupt a tribunal, (2) that Attorney
Sommers nmade statenments known to be false or wth reckless
disregard as to their truth or falsity concerning the integrity
of a judge, and (3) that Attorney Sommers' statenents violated
the Attorney's OQath. We consider each of these allegations in

turn.
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160 First, we consider whether Attorney Sommers engaged in
conduct intended to disrupt a tribunal in violation of
SCR 20: 3.5(c). The referee explicitly found that Attorney
Sommers engaged in conduct intended to disrupt a tribunal in
violation of SCR 20:3.5(c). We agree. Attorney Sommers'

conduct unquestionably disrupted a tribunal. See In re

Di sciplinary Proceedi ngs Agai nst Ei senberg, 2004 W 14, 9118, 269

Ws. 2d 43, 675 N W2d 747. Judge Pekowsky testified that
Attorney Sommers' outburst "so totally disrupted this case, and
for that matter, nost of the second floor of the Cty County
Building, that it was one of the nost major disruptions that |
have seen.™ Attorney Schwaem e's testinony corroborated the
j udge' s statenent.

61 The uncontested record evidence also supports the
referee's conclusion that Attorney Somers intended this

di sruption. Attorney Schwaem e testifi ed:

[ At t or ney Somer s’ ] behavi or, however , was
extrenely unruly and frightening to anybody who was
there. He was |loud. He pounded on the table. It was
shocking to ne. | had never seen such a perfornmance

in a courtroom such a disrespectful performance in a
courtroom Bailiffs came in nunber because he could
be heard apparently out in the hall, and bailiffs canme
wi t hout being summoned. They could hear shouting from
the courtroom and - -

Hs tirade went on a little bit, and there was
pounding on the table, and his voice was certainly
raised, and he was red faced, and so | don't think he
was out of control but -- because | think it was
somewhat deli berate on his part.
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(Enphasi s added.) Simlarly, the referee comented that
Attorney Sommers' outburst was directed to "his audience" in the
courtroom Attorney Sonmers does not argue otherw se.

162 Next, we consider whether Attorney Sommers made
statenents to Judge Pekowsky known to be false or wth reckless
disregard as to their truth or falsity concerning the integrity
of a judge, in violation of SCR 20:8.2(a). Attorney Sommers
made a nunber of statenents to Judge Pekowsky that concerned
Judge Pekowsky's integrity as a judge:

. "I believe it is ny opinion that this Court is
absolutely determned not to give hima fair tria
in order to cover up for the State.”

. "And everybody has been orchestrated throughout
this proceeding to cut it off at that nonent. You
cut it off right now at that nonent. You' ve cut

everything off, everything in this case is done to
keep the cover-up going. That's ny belief.

| believe that your intention in this trial is to
do everything that you can, because apparently,
Judge, it's just too dirty, you can't take it."

. "But | think right now he has -- | believe I owe it
to him | believe they're trying to railroad you
i ke you never tried to railroad sonebody in Dane
County."

. "You go out of your way -- Even today you go out of
your way as nmuch as you can just to ignore it -- to
have tunnel vision and say we can't acknow edge
it, . . . Wy do you refuse to do it."

. "Why don't you just be honest and say: You know
what, we don't care folks, we don't care. These
people rmatter. They're the cl ub. They' re
power f ul . They nmatter. Adam Rai sbeck doesn't
count . Wiy don't you be -- Wiy don't just you

[sic] be honest about it, dam it?"
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. "And | bet if you took a poll in here, everybody
woul d say this is a kangaroo court."

. "What |'m saying is, though, that basically it

cones down to it -- This is -- | guess |I'm nore
accusing you of a lack of nerve. So | guess if it
sounds better, it's better. But I'm accusing you
of a lack of nerve. " m accusi ng you of the |ack

of nerve to basically have the courage to conme to
terms with what has happened and to even enforce
your own orders.”

163 At the evidentiary hearing Judge Pekowsky testified
that these statenents were not true. DDA Schwaem e al so
testified the statements Attorney Sommers made were fal se and an
insult to Judge Pekowsky. Attorney Sommers did not appear at
the evidentiary hearing. 1In his witten materials he asserts he
made the statements in "good faith" but the record is devoid of
credi ble evidence to support Attorney Somers' extraordinarily
di srespectful challenges to Judge Pekowsky's credibility.

164 We agree with the referee's conclusion that on May 24,
2004, Attorney Sommers nade statenents to Judge Pekowsky known
to be false or with reckless disregard as to their truth or
falsity concerning the integrity of a judge, in violation of
SCR 20: 8. 2(a).

165 Next, we consider whether Attorney Sonmers violated
the Attorney's QCath contrary to SCR 20:8.4(9). Suprene court
rule 20:8.4(g) provides that it is msconduct to violate the

Attorney's QGath, which states in pertinent part as foll ows:

| will maintain the respect due to courts of
justice and judicial officers;
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| wll abstain fromall offensive personality and
advance no fact prejudicial to the honor or reputation
of a party or witness, unless required by the justice
of the cause with which | am charged,

See SCR 40.15. The Rules of Professional Conduct for Attorneys,
SCR  Chapter 20, cont ai ns a pr eanbl e of a | awyer's
responsi bilities. The initial paragraph of that preanble reads
in part as follows: "A lawer . . . is . . . an officer of the
| egal system and a public citizen having special responsibility
for the quality of justice." The preanble further states that
"[a] lawyer should denonstrate respect for the legal system and
for those who serve it, including judges, other |awers and

public officials.” Simlarly, in State v. Eisenberg, 48

Ws. 2d 364, 380-81, 180 N.W2d 529 (1970), this court said:

License to practice law in this state is granted
on inplied understanding that an attorney shall at all
times denean hinself in proper manner and refrain from
such practices which bring disrepute upon hinself, the
profession and the courts. This inplied understandi ng
is also affirned by the oath taken by the attorney on
adm ssion to practi ce.

See also State v. Postorino, 53 Ws. 2d 412, 419, 193 N w2ad 1

(1972) ("[a] lawer is a professional man 24 hours a day, not
ei ght hours, five days a week.")

166 Attorney Sonmmers' out bur st greatly deneaned the
dignity of the court and fell far short of his ethical
obligation to maintain the respect due to courts and judicial
of ficers. W hold that the record evidence supports the
referee's conclusion that Attorney Somers' statenents and
conduct at the My 24, 2004 hearing before Judge Pekowsky
violated the Attorney's QGath, contrary to SCR 20: 8. 4(9).
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Count Three

167 We turn to the third charge against Attorney Sommers,
which relates to allegations that Attorney Sommers nade
I nappropriate extraj udi ci al statenents and i nproperly
contributed to pretrial publicity.

168 Suprene court rule 20:3.6 is entitled "Trial
publicity" and is intended to strike a balance between the
inportant right to a fair trial and the inportant right of free
expr essi on. As the Comment to the ABA Mdel Rule on trial
publicity states, "[p]reserving the right to a fair tria
necessarily entails sone curtailnment of the information that may
be di ssem nated about a party prior to trial, particularly where
trial by jury is involved." Model Rules of Prof'l Conduct
R 3.6 cnt. (2010). The rule is quite explicit in specifying
types of information a |awer may or may not disclose at various
stages of litigation. For exanple, at the investigation stage,
a lawer may state "w thout elaboration" the general scope of
the investigation and a description of the physical evidence
seized; after the conplaint is filed and prior to trial, a
| awyer is prohibited from making a statenent relating to the
character, reputation or prior crimnal record of the accused
but is not prohibited from stating the accused's nane, age,
resi dence, occupation, and famly status. The rule precludes a
| awer from dissemnating information the |awer knows or
reasonably should know is likely to be inadm ssible as evidence
in atrial and would, if disclosed, create a substantial risk of
prejudicing an inpartial trial. SCR 20: 3.6(b) (5). And, the
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Comrent to the Model Rule notes that there are certain subjects
that are nore likely than not to have a material prejudicial
effect on a proceeding, particularly when they refer to a
crimnal matter or any other proceeding that could result in
i ncarceration. These  subjects include "the character,
credibility, reputation or crimnal record of a party, suspect

in a crimnal investigation or witness, or the identity of a

W t ness, or t he expect ed t esti nony of a party or
wtness; . . . ." Model Rules of Prof'l Conduct R 3.6 cnt.
(2010). Cri m nal jury trials are nost sensitive to

extrajudicial speech. To this end, SCR 20:3.6(a) provided that:

A lawer who is participating or has participated
in the investigation or litigation of a matter shall
not nmake an extrajudicial statenment that a reasonable
person would expect to be dissemnated by neans of
public conmunication if the |awer knows or reasonably
should know that it wll have a substantial |ikelihood
of materially prejudicing an adjudicative proceeding
in the matter.

169 On Cctober 4, 2002, while the Raisbeck matter was
still in litigation, Attorney Somrers provided an interview to
the Isthnus "Daily Page" regarding ADA Hunphrey's "unethi cal
conduct" during the Raisbeck case. Attorney Sommers infornmed
the Isthnus that ADA Hunphrey "frustrated his efforts to obtain
excul patory evidence, primarily photos taken at the scene,” and
accused ADA Hunphrey of ongoing msrepresentations "he believes
[are] intended to wear the defense down." The article contained
information concerning key expert testinony enphasizing that

"[e] stimates by prosecution experts that Raisbeck was driving as

33



No. 2006AP2851-D

fast as 88 nph are based on the assunption that marks |eft on
the road were caused by his car careening out of control. The
defense believes they are actually brake marks, making these
estimates unreliable.”

170 On February, 15, 2005, while the Raisbeck case was
still pending, two individuals dissem nated separate, but
fundanmentally identical, e-mail nessages from an internet site,
j usti cedanecount ystyl e@ahoo. com to sever al Dane County

attorneys, attaching docunents entitled "The Raisbeck Case Made

Sinple," "Justice Dane County Style 1," "Justice Dane County
Style 11," "Justice Dane County Style 111," and "Justice Dane
County Style V," which referenced wtness statenents, the

results of expert speed calculations, and the character and
credibility of the district attorney's office. The "Rai sbeck
Case Made Sinple" contained speed estimates from the State's
expert w tness.

171 The web site ww. justicedanecostyle.com contained
various articles and factual tinelines regarding the Raisbeck
trial regarding "Wthholding photographic evidence," "Judge
Hi ggi nbothaml's revision of the record,” "District Attorney's
office use of a fraudulent warrant to hold a reluctant wtness
in the Dane County Jail," "Dane County Court's attitudes toward
prosecutorial m sconduct/outrageous governnent conduct,” "O her
cases involving Assistant D strict Attorney Paul Hunphrey,"
"Expert Testinmony - Krenz (The DA's Ofice 2nd 'Expert')," and

"Facts behind Channel 27's Coverage Correction (Speed Facts)."
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172 On March 18, 2005, the |Isthnmus reported that the
Rai sbeck case, then set for trial in April 2005, had its own web
site, wwmw justicedanecostyle.com which "offers vast anounts of
information in support of the defense's contentions.” The
| sthnus article stated that, "Sonmmers says he's not the site's
architect but concedes he's 'assisted and cooperated and
provi ded information."'"

173 On April 8, 2005, Attorney Somrers deposed Robert
Krenz, one of the State's experts. Between April 8, 2005, and
the date the trial comenced on April 18, 2005, the transcript
of M. Krenz's deposition was posted to the Justice Dane County
Style web site.

174 On  April 15, 2005, an e-mil was sent from
Trut h4U@ ust i cedanecostyl e.com advising the recipients to review
transcript pages purporting to provide evidence that the
district attorney's office commtted perjury and knew from the
begi nning of the Raisbeck case that the evidence utilized to
bi nd Rai sbeck over for trial was invalid.

175 Count Three of the OLR s conpl aint all eged:

By drafting docunents and providing information
for public dissemnation via e-nmail, the Internet, and
the Isthmus regarding the expected testinony of
W tnesses, the results of examnations, and the
character and credibility of the District Attorney's
office in the wupcomng Raisbeck case, [Attorney]
Somrer s made extraj udi ci al statenents t hat a
reasonabl e person would expect to be disseninated by
means of public communication when he knew or
reasonably should have known that the statenents would
have a substanti al i kelihood of materially
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prejudicing an adjudicative proceeding, in violation
of SCR 20:3.6.%

17 SCR 20:3.6 stated, in pertinent part: Trial publicity.

(a) A lawer who is participating or has
participated in the investigation or litigation of a
matter shall not nake an extrajudicial statement that
a reasonabl e person would expect to be di ssem nated by
means of public comunication if the |awer knows or
reasonably should know that it wll have a substanti al
likelihood of materially prejudicing an adjudicative
proceeding in the matter.

(b) A statenent referred to in paragraph (a)
ordinarily is likely to have such an effect when it
refers to a civil matter triable to a jury, a crimna
matter, or any other proceeding that could result in
deprivation of liberty, and the statenent rel ates to:

(1) the character, credibility, reputation or
crimnal record of a party, suspect in a crimnal
investigation or wtness, or the identity of a
W tness, or the expected testinony of a party or
Wi t ness;

(2) in a crimnal case or proceeding that could
result in deprivation of l|iberty, the possibility of a
plea of guilty to the offense or the existence or
contents of any confession, adm ssion, or statenent
given by a defendant or suspect or that person's
refusal or failure to nake a statenent;

(3) the performance or results of any exam nation
or test or the refusal or failure of a person to
submt to an exam nation or test, or the identity or
nat ure of physical evidence expected to be presented,

(4) any opinion as to the guilt or innocence of a
def endant or suspect in a crimnal case or proceeding
that could result in deprivation of |iberty;

(5) information the |lawer knows or reasonably
should know is likely to be inadm ssible as evidence
in atrial and would if disclosed create a substantia
risk of prejudicing an inpartial trial;
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The referee concluded that the facts of record supported the
conclusion that Attorney Sommers viol ated SCR 20: 3. 6.

176 Attorney Sommers appeals. Attorney Sommers focuses
his attention on paragraphs 51-53 of the OLR conplaint which
all eged that Attorney Sommers was involved with the distribution
of fliers to the public prior to the schedul ed Rai sbeck trial in
May of 2004, including fliers allegedly distributed in a juror
par ki ng |ot. Attorney Sommers enphasizes that the referee did
not address these specific factual allegations in his report and
asserts that OLR Director Keith Sellen acknow edged in a
deposition that it was "a m stake" for these paragraphs to have
been included in the <conplaint because both the D strict
Attorney's office and M. Sellen "had concluded that Atty.
Sommers had nothing to do with the purported leafleting.”
Attorney Sommers then characterizes these three paragraphs as
"the nost critical factual assertions relating to Count Three."

1777 W do not agree W th At t or ney Sommer s'
characterization of these three paragraphs as the "nost critical
factual assertions” in Count Three. The allegations in Count
Three of the conplaint and the referee's other factual findings
with regard to Count Three are extensive. These include
Attorney Sommers' interviews wth Isthmus and his admtted
i nvol venent with the web site that nade public highly detailed
information that would not be adm ssible at trial. For exanpl e,
the web site included expert wtness deposition testinony
despite the existence of a sequestration order. CLR cont ends
Attorney Sommers knew nuch of this information would not be
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admtted at trial, such as his allegations of prosecutorial
m sconduct during the Raisbeck case.

178 Attorney Sonmmers has every right to publicly criticize
the district attorney's office. However, engaging in pretrial
publicity consisting of speculation, unproven allegations, and
rel ease of inadm ssible evidence in a manner likely to prejudice
the integrity of the judicial process may violate SCR 20:3.6.1%
We conclude that the record supports the referee's conclusion
that Attorney Sommers' actions during the Raisbeck matter
vi ol ated SCR 20: 3. 6.

179 We turn to the question of appropriate discipline.
The OLR seeks a 60-day suspension. The referee recomended a
30-day suspensi on. In making our determnation we are free to
i npose discipline nore or |ess severe than that recomended by

the referee. In re D sciplinary Proceedi ngs Against Reitz, 2005

W 39, 174, 279 Ws. 2d 550, 694 N.W2d 894; In re Disciplinary

Proceedi ngs  Agai nst Elliott, 133 Ws. 2d 110, 1114, 394

N. W2d 313 (1986).
180 We consider the seriousness of the msconduct, the
need to protect the public, the courts, and the l|egal system

from repetition of msconduct, the need to inpress upon the

18 Attorney Sommers points out that SCR 20:3.6(c)(6)
provides that an attorney may warn the public of "danger
concerning the behavior of a person involved, when there is
reason to believe that there exists the |likelihood of
substantial harm to an individual or to the public interest.”
He suggests that his pretrial publicity qualifies for this
exception. W are not persuaded.

38



No. 2006AP2851-D

attorney the seriousness of the msconduct, and the need to
deter other attorneys from engaging in simlar msconduct. (']
are qguided by prior case law, aggravating and mtigating
factors, and by the ABA Standards for |nposing Lawyer Sanctions.
See In re Disciplinary Proceedi ngs Against Arthur, 2005 W 40,

279 Ws. 2d 583, 694 N WwW2d 910. Utimately, each disciplinary

case turns on its specific facts. See, e.g., In re D sciplinary

Proceedi ngs Against O Byrne, 2002 W 123, 257 Ws. 2d 8, 653

N.W2d 111.

181 Attorney Sommers has repeatedly alleged that ADA
Hunmphrey and his colleagues at the Dane County District
Attorney's office concocted evidence against Rai sbeck or
knowingly failed to correct m staken concl usions about evidence
because those incorrect conclusions were advantageous to the
prosecution. He has asserted that the OLR and its staff pursued
the dual prosecution of ADA Hunphrey and Attorney Somrers in bad
faith. He has asserted that various judges and the courts have
ai ded and abetted prosecutorial msconduct by turning a blind
eye to it. The crux of Attorney Sommers' argunent on appeal is
that the circunmstances in which he found hinself in the Rai sbeck
case justify—er at | east excuse—Hhis actions.

182 The referee was m ndf ul of Attorney  Sonmmers'
perspective when he consi der ed hi s reconmendat i on for
di sci pli ne. He perceived both attorneys as at fault in the

Rai sbeck case, stating:

There is no doubt that Somers was frustrated wth
Hunphrey's conduct in the Raisbeck case. Sommer s,
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however, was aggressive in his defense of Raisbeck.
As the Deputy District Attorney [Schwaem e] indicated,
Hunphrey was probably aggravated by Sommers and
responded in inappropriate ways.

Sommers appeared to have been too enotionally
involved in the Raisbeck case. VWiile his client was
found not gquilty, his conduct raised serious ethical
i ssues. Sommers was al so enotionally involved in his
defense of this matter.

183 Attorney Somrers' conduct during the Raisbeck matter
was inproper and violated the rules of professional conduct.
Att or ney Sonmmer s' out bur st before Judge Pekowsky was
out rageously rude and hi s extraj udici al statenents and
participation in pretrial publicity contravened SCR 20: 3. 6.

184 Typically, this court has adhered to a policy of

inposing a mnimum |icense suspension of 60 days. See In re

Di sciplinary Proceedings Against Osicka, 2009 W 38, 138, 317

Ws. 2d 135, 765 N W2d 775; In re Disciplinary Proceedings

Agai nst Grady, 188 Ws. 2d 98, 108-09, 523 N.W2d 564 (1994); In

re Disciplinary Proceedi ngs Agai nst Schnitzler, 140 Ws. 2d 574,

577-78, 412 N.W2d 124 (1987).

185 However, we agree wth the referee's inplicit
conclusion that a 60-day suspension, which would significantly
di srupt Attorney Sommers' practice of law and ability to earn a
livelihood, is not warranted. Attorney Somrers was exonerated
on the first count of the conplaint, and we agree with the
referee's conclusion that the conduct of ADA Hunphrey is a basis
for limted mtigation of a sanction. However, a public
reprimand is insufficient discipline for Attorney Somers'

m sconduct, particularly his disruptive outburst in court before
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Judge Pekowsky. W have concluded that we will deviate from our
usual policy of requiring a mninmm suspension of 60 days, and
we hereby inpose a 30-day suspension on Attorney Sommers'
license to practice law. This is an unusual case that calls for
an unusual result. W caution Attorney Sommers that to the
extent he mght object to our deviation from policy, the court,
after extensive deliberation, concluded that the m sconduct in
this matter required a suspension. Qur choice was between a 60-
day suspension and a 30-day suspensi on.

186 We turn to the question of the costs to be inposed in
this proceeding. This court's general practice is to assess the
full costs of a disciplinary proceeding against a respondent.
SCR 22.24(1m . Under SCR 22.24(1m, to award |less than ful
costs, the court nust find extraordi nary circunstances.

187 Attorney Sommers challenged the initial costs of this
proceeding by letter dated Novenber 16, 20009. The referee's
report includes a general suggestion that Attorney Sommers
should pay for two-thirds of the costs of this proceeding. The
suppl enental statenent of costs filed Novenber 17, 2010,

reflects costs on that date were $94,612.56, a very expensive

19 SCR 22.24(1nm reads, in part:

The court's general policy is that upon a finding
of msconduct it is appropriate to inpose all costs,
including the expenses of counsel for the office of
| awyer regulation, upon the respondent. In cases
involving extraordinary circunstances the court may,
in the exercise of its discretion, reduce the anount
of costs inposed upon a respondent.
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di sci plinary proceeding. In his appellate brief, Attorney

Somrers comment ed t hat:

The burden of paying for the aforenentioned
evidentiary hearings and related subm ssions, in all
probability, wll fall wupon Atty. Sonmers. If this
court accepts Ref. Hack's position, Atty. Somers w ||
be responsible for roughly 2/3 of Ref. Hack's and
CLR' s tinme and costs. If this court accepts OLR s
position, Atty. Sonmers wll be responsible for 100%
of Ref . Hack's and OLR s time and <costs for
meani ngl ess evidentiary hearings and briefs. Ei t her
way, Atty. Sommers, due to Ref. Hack's actions, wll
in all likelihood be stuck with paying thousands and
t housands and t housands of doll ars.

188 This court carefully considered the costs and the
referee's suggestion that a reduction in costs mght be
appropri at e. Attorney Sommers litigated this case vigorously,
as is his right. On one hand, Attorney Somrers was exonerated
on Count One of the conplaint, there were certain filing
anonalies that were not entirely Attorney Sommers' fault, and
the OLR did not wholly prevail on its interlocutory appeal.

189 On the other hand, Attorney Somrers opted to pursue
very extensive discovery of mtters not directly related to
defending the disciplinary allegations against him It is
di si ngenuous for Attorney Sonmers to attenpt to shift the blane
for the high costs of this litigation onto Referee Hack. Bot h
referees and this court repeatedly signaled to Attorney Sonmmrers
that this case was not the proper forum for himto try to prove
m sconduct or nmual feasance by ADA Hunphrey, the district
attorney's office, the OLR, or any of the other persons accused

by Attorney Sonmers. Attorney Sommers was advised by this court
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on February 12, 2007, that he would be able to seek redress
against the OLR after the conclusion of this litigation. In a
letter to Chief Justice Abrahanson dated August 31, 2007,
Attorney Somrers conceded that Referee Hanson had "enphatically
held that no evidence wll be permtted . . . pertaining to
allegations against OLR (or the Dane County DA's Ofice)."
Ref eree Hack formally denied Attorney Somrers' counterclaim on
February 29, 2008. Attorney Sommers thus nade an inforned
tactical decision to continue to try to prove msconduct by
others in a disciplinary proceeding that was intended to focus
on his own alleged m sconduct. This decision contributed
greatly to the length and the cost of this proceeding. However,
m ndful that Attorney Sommers did prevail on one count and was
required to litigate the OLR s interlocutory appeal in this
court, we conclude that Attorney Sommers should be required to
pay one-half of the full costs of the proceeding, which totaled
$94,612.56 as of Novenber 17, 2010.2°

90 IT IS ORDERED that the license of Joseph L. Sommers to
practice law in Wsconsin is suspended for a period of 30 days,
effective May 7, 2012.

191 IT IS FURTHER ORDERED that Joseph L. Sommers shall
conply with the provisions of SCR 22.26 concerning the duties of
a person whose license to practice law in Wsconsin has been

suspended.

20 An objection to the specific amount of costs is not
presently before this court. See SCR 22.24(2).
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192 1T IS FURTHER ORDERED that within 60 days of the date
of this order, Joseph L. Somrers shall pay to the Ofice of
Lawyer Regul ation the inposed costs of this proceeding. If the
i nposed costs are not paid within the tinme specified and
Joseph L. Sommers has not entered into a paynent plan approved
by the Ofice of Lawer Regulation, then the Ofice of Lawer
Regulation is authorized to nove this court for a further
suspension of the license of Joseph L. Sommers to practice |aw
in Wsconsin.

193 ANNETTE KINGSLAND ZIEGLER and M CHAEL J. GABLENVAN

J.J., did not participate.
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