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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2010AP1474 
( L. C.  No.  2008CV2581)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Best Price Plumbing, Inc., 
 
          Plaintiff-Respondent-Petitioner, 
 
     v. 
 
Erie Insurance Exchange, 
 
          Defendant-Appellant. 
 
 
 

FILED 
 

MAY 3, 2012 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.   Best  Pr i ce Pl umbi ng,  I nc. ,  

seeks r evi ew of  an unpubl i shed cour t  of  appeal s deci s i on t hat  

r ever sed an or der  ent er ed by t he c i r cui t  cour t  and r ei nst at ed a 

j ur y ver di ct . 1  At  t r i al ,  t he j ur y f ound t hat  a cont r act  exi st ed 

bet ween Er i e I nsur ance Exchange and Best  Pr i ce,  but  t hat  Er i e 

di d not  br each t he cont r act .   The ci r cui t  cour t  gr ant ed Best  

                                                 
1 Best  Pr i ce Pl umbi ng,  I nc.  v.  Er i e I ns.  Exch. ,  No.  

2010AP1474,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Mar .  30,  2011) ,  
r ever si ng an or der  of  t he c i r cui t  cour t  f or  Waukesha Count y,  
Mi chael  O.  Bohr en,  Judge.  
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Pr i ce' s mot i on af t er  ver di ct  t o change t he j ur y ' s answer .   I t  

concl uded as a mat t er  of  l aw t hat  a br each occur r ed,  and i t  

ent er ed j udgment  i n f avor  of  Best  Pr i ce.   

¶2 Best  Pr i ce ar gues t hat  t he cour t  of  appeal s er r ed i n 

r ever si ng t he ci r cui t  cour t .   I t  asser t s t hat  under  St at e v.  

Kenosha Home Tel ephone Co. ,  158 Wi s.  371,  148 N. W.  877 ( 1914) ,  

i t  was ent i t l ed t o j udgment  as a mat t er  of  l aw.    

¶3 The pr obl em wi t h Best  Pr i ce' s  ar gument  i s t hat  t he 

Kenosha Home Tel ephone case was not  r ai sed at  any t i me pr i or  t o 

or  dur i ng t he j ur y t r i al .   Because t he j ur y was not  gi ven any 

i nst r uct i on about  t he Kenosha Home Tel ephone r ul e,  t he j ur y 

never  appl i ed t hat  r ul e t o t he f act s of  t hi s case,  and i t  was 

not  asked t o answer  any quest i ons t hat  woul d suppor t  t he 

appl i cat i on of  t hat  r ul e as a mat t er  of  l aw.   We concl ude t hat  

any er r or  i n t he j ur y i nst r uct i ons has been f or f ei t ed,  and t hat  

we shoul d eval uat e t he evi dence i n t he cont ext  of  t he 

i nst r uct i ons t hat  wer e gi ven t o t he j ur y.    

¶4 We f ur t her  det er mi ne t hat  t her e was suf f i c i ent  

evi dence t o suppor t  t he j ur y ' s ver di ct  and t he ci r cui t  cour t  was 

cl ear l y wr ong when i t  changed t hat  answer  t o t he ver di ct  

quest i on.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.    

I  

¶5 Al t hough sever al  i mpor t ant  f act s i n t hi s case ar e 

di sput ed,  t he par t i es agr ee on many of  t he event s t hat  pr eceded 

t hi s l awsui t .   Wi l l t r i m Gr oup,  LLC,  owned r ent al  pr oper t y t hat  

sust ai ned damage as a r esul t  of  f r ozen pi pes.   Tr evor  Tr i mbl e,  a 

member  of  Wi l l t r i m Gr oup,  cont act ed i t s i nsur er ,  Er i e I nsur ance 
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Exchange,  and Er i e agr eed t hat  t he damage was cover ed under  t he 

pol i cy.   Tr i mbl e cal l ed Best  Pr i ce Pl umbi ng t o r epai r  t he 

pr oper t y damage because Tr i mbl e' s par t ner  had hi r ed Best  Pr i ce 

i n t he past .    

¶6 Upon r ecei v i ng Tr i mbl e' s cal l ,  Dar r y l  Mi chl i g,  who was 

empl oyed by Best  Pr i ce,  met  wi t h Tr i mbl e t o exami ne t he 

pr oper t y.   Tr i mbl e cal l ed Er i e' s pr oper t y adj ust er  and t hen 

handed t he phone t o Mi chl i g.   The pr oper t y adj ust er  t ol d Mi chl i g 

t hat  Er i e woul d be payi ng f or  t he r epai r s.   Best  Pr i ce sent  a 

pr oposal  t o Er i e' s of f i ce on Febr uar y 5,  2008.   Er i e never  

s i gned or  r et ur ned t he pr oposal .   Repr esent at i ves of  Er i e and 

Best  Pr i ce t est i f i ed t hat  t hey di d not  speci f i cal l y di scuss mode 

of  payment .     

¶7 Best  Pr i ce per f or med t he r epai r  wor k,  and i t  sent  

Er i e' s adj ust er  an i nvoi ce f or  $8, 997.   The adj ust er  aut hor i zed 

payment  i n t he amount  set  f or t h i n t he i nvoi ce.   He i ssued a 

t wo- par t y check payabl e t o Wi l l t r i m Gr oup,  LLC and Best  Pr i ce 

Pl umbi ng,  I ncor por at ed,  and he mai l ed t he check t o Wi l l t r i m' s 

addr ess.   The adj ust er  l at er  t est i f i ed t hat  i t  compor t s wi t h 

Er i e' s pr act i ce and i nsur ance i ndust r y st andar ds t o i ssue a t wo-

par t y check i n such a s i t uat i on.      

¶8 I t  i s  undi sput ed t hat  t he check,  whi ch bor e t wo 

handwr i t t en endor sement s ( one s i gned " Wi l l t r i m LLC"  and t he 

ot her  s i gned " Best  Pr i ce Pl umbi ng" ) ,  was ul t i mat el y deposi t ed 

i nt o Wi l l t r i m' s account .   However ,  t he par t i es di sagr ee about  

what  happened t o t he check af t er  i t  was mai l ed and whet her  Best  

Pr i ce ever  endor sed i t .    
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¶9 Tr i mbl e t est i f i ed t hat  he gave t he check t o a handyman 

by t he name of  Abdul ,  and he i nst r uct ed Abdul  t o get  an 

endor sement  f r om a Best  Pr i ce empl oyee.   He t est i f i ed t hat  " [ i ] t  

woul d have ei t her  been Dar r yl  or  Paul "  who endor sed t he check 

wi t h t he name " Best  Pr i ce Pl umbi ng. "   He expl ai ned t hat  t wo Best  

Pr i ce empl oyees,  Dar r y l  and Paul ,  wer e at  t he wor k s i t e,  and 

Abdul  di d not  need t o go anywher e t o get  t he s i gnat ur e.   Thr ee 

Best  Pr i ce pr i nci pal s t est i f i ed t hat  no one f r om Best  Pr i ce ever  

endor sed t he check.    

¶10 The par t i es agr ee t hat  Wi l l t r i m never  f or war ded any 

f unds t o Best  Pr i ce and t hat  Best  Pr i ce never  r ecei ved payment  

f or  i t s  ser vi ces.   Best  Pr i ce f i l ed sui t  agai nst  Er i e,  al l egi ng 

a br each of  cont r act .   Er i e def ended t he sui t  on t he basi s t hat  

t her e was no cont r act  bet ween Er i e and Best  Pr i ce,  and,  even i f  

t her e wer e a cont r act ,  Er i e sat i sf i ed i t s obl i gat i ons t o Best  

Pr i ce by sendi ng t he t wo- par t y check t o i t s i nsur ed.   The 

l awsui t  pr oceeded t o t r i al .       

¶11 Best  Pr i ce submi t t ed a pr oposed speci al  ver di ct  wi t h 

t wo quest i ons.   Fi r st ,  Best  Pr i ce' s pr oposed ver di ct  asked 

whet her  t her e was a cont r act .   Second,  i t  asked whet her  Er i e 

br eached t he " dut y of  good f ai t h i n per f or mi ng i t s cont r act "  

wi t h Best  Pr i ce.     

¶12 The cour t  r evi ewed t he submi ss i ons and modi f i ed t he 

speci al  ver di ct  quest i ons t o r ead as f ol l ows:  

1.  Di d Er i e I nsur ance Exchange ent er  i nt o a cont r act  
wi t h Best  Pr i ce Pl umbi ng,  I nc. ? 
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2.  I f  you have answer ed Quest i on No.  1 yes,  t hen,  and 
onl y t hen,  answer  t hi s quest i on.  Di d t he def endant  
Er i e I nsur ance Exchange,  br each i t s cont r act  wi t h Best  
Pr i ce Pl umbi ng,  I nc. ? 

¶13 Dur i ng t he j ur y i nst r uct i on and speci al  ver di ct  

conf er ence,  t he cour t  expl ai ned t hat  i t  had shar ed t he pr oposed 

ver di ct  wi t h t he par t i es and t hat  Best  Pr i ce had no obj ect i on t o 

t he f or m of  t he ver di ct  as modi f i ed by t he cour t :  " We have been 

di scussi ng t he j ur y ver di ct .   The pr oposed ver di ct  was shown t o 

t he par t i es.   The pl ai nt i f f  i s  sat i sf i ed wi t h i t . "  

¶14 The cour t  moved on t o addr ess Er i e' s obj ect i on t o t he 

pr oposed ver di ct .   Er i e r equest ed t hat ,  i n addi t i on t o aski ng 

t he j ur y whet her  i t  had br eached t he cont r act ,  t he j ur y al so be 

asked whet her  Er i e subst ant i al l y  per f or med by mai l i ng t he t wo-

par t y check t o i t s i nsur ed.   The ci r cui t  cour t  di sagr eed,  

concl udi ng t hat  a quest i on about  subst ant i al  per f or mance woul d 

" c l oud[ ]  t he i ssue. "     

¶15 The cour t  expl ai ned t hat ,  based upon i t s under st andi ng 

of  t he l egal  ar gument s advanced by t he par t i es,  an addi t i onal  

ver di ct  quest i on was unnecessar y.   I t  i ndi cat ed t hat  i f  t he j ur y 

det er mi ned t hat  Er i e sat i sf i ed i t s cont r act ual  obl i gat i ons by 

mai l i ng t he t wo- par t y check t o Wi l l t r i m,  i t  woul d f i nd t hat  

t her e was no br each:  " I f  t he j ur y concl udes t hat  [ Er i e]  coul d 

have gi ven [ t he t wo- par t y check]  t o Tr i mbl e,  t hen you have won 

t he case.   Then t her e i s not  a br each.   I  j ust  don' t  see t he——I  

don' t  see t he appl i cat i on of  subst ant i al  per f or mance. "    

¶16 The cour t  t hen conf i r med t hat  Best  Pr i ce had no 

obj ect i on t o t he speci al  ver di ct :      
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So I  woul d l eave t he ver di ct  st and as I  dr af t ed i t  
wi t h,  ' Was t her e a cont r act ,  yes or  no?  Was i t  
br eached,  yes or  no[ ?] '  .  .  .   

I f  [ Best  Pr i ce does not ]  pr evai l  on one [ and]  t wo,  
t hey get  not hi ng.   That ' s how I  r ead t he case.  

The cour t  i nqui r ed whet her  Best  Pr i ce' s at t or ney had " any 

di sagr eement  wi t h t hat , "  and he answer ed,  " None. "  

¶17 Wi t h t he speci al  ver di ct  behi nd t hem,  t he cour t  and 

bot h par t i es t ur ned t o di scussi ng t he j ur y i nst r uct i ons.   

Nei t her  par t y l odged any obj ect i on t o t he j ur y i nst r uct i ons 

pr oposed by t he cour t .    

¶18 Regar di ng t he appl i cabl e cont r act  l aw,  t he cour t  

i nst r uct ed t he j ur y on agr eement ,  of f er ,  accept ance,  

consi der at i on,  def i ni t eness and cer t ai nt y,  and i mpl i ed 

cont r act s. 2  Af t er  t he i nst r uct i ons wer e gi ven,  bot h par t i es 
                                                 

2 I n r el evant  par t ,  t he cour t  i nst r uct ed t he j ur y as 
f ol l ows:  

 .  .  .  I f  i t  i s  appar ent  t hat  t he par t i es i nt ended t o 
ent er  i nt o a cont r act  and t hat  t he conduct  of  t he 
par t i es i n t he sur r oundi ng ci r cumst ances wi l l  
r easonabl y per mi t  omi t t ed t er ms t o be i nf er r ed,  t he 
cont r act  i s  not  i ndef i ni t e.   But  wher e t he par t i es 
have i ndi cat ed an i nt ent i on t hat  l eaves some essent i al  
mat t er  t o be agr eed upon i n t he f ut ur e,  no pr ovi s i on 
as t o t hat  mat t er  omi t t ed can be i nf er r ed.   For  t he 
j ur y may nei t her  wr i t e nor  r ewr i t e an agr eement  
bet ween t he par t i es nor  suppl y any essent i al  t er m.  

Wher e t he par t i es di sagr ee i n t hei r  r ecol l ect i on 
concer ni ng t he pr ovi s i ons of  an or al  cont r act ,  t he 
j ur y must  deci de what  t he pr ovi s i ons wer e.  

An agr eement  may be est abl i shed by t he conduct  of  t he 
par t i es wi t hout  any wor ds bei ng expr essed i n wr i t i ng 
or  or al l y i f  f r om such conduct ,  i t  can f ai r l y be 
i nf er r ed t hat  t he par t i es mut ual l y i nt ended t o agr ee 
on al l  of  t he t er ms.  
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agr eed t hat  t hey wer e compl et e and di d not  var y f r om t he 

i nst r uct i ons agr eed upon at  t he i nst r uct i on and ver di ct  

conf er ence.    

¶19 Dur i ng cl osi ng ar gument s,  bot h par t i es pr i mar i l y 

f ocused on t he f i r st  quest i on,  t he exi st ence of  a cont r act  

bet ween Er i e and Best  Pr i ce.   Regar di ng t he second quest i on,  

br each of  t hat  cont r act ,  Best  Pr i ce' s at t or ney ar gued:  " The 

pr obl em i s [ Er i e]  never  del i ver ed t he check.   Now,  i f  t he check 

i s wr i t t en and t hr own on t he st r eet  or  put  i n Mr .  Tr i mbl e' s 

hands,  but  i t  never  r eaches Best  Pr i ce Pl umbi ng,  t hen t her e has 

been no payment  made because t her e has been no del i ver y. "   He 

ar gued t hat  Er i e br eached i t s cont r act  wi t h Best  Pr i ce " not  

because t hey wer e evi l  but  because del i ver y was not  made and 

t hey st i l l  have not  made del i ver y of  t he money. "   

¶20 The j ur y r et ur ned a ver di ct  i n f avor  of  Er i e.   Wi t h 

one j ur or  di ssent i ng,  i t  f ound t hat  t her e was a cont r act  bet ween 

Best  Pr i ce and Er i e,  and t her ef or e,  i t  answer ed t he f i r st  

quest i on " yes. "   However ,  i t  al so f ound t hat  Er i e di d not  br each 

t he cont r act .   Ther ef or e,  t he j ur y answer ed t he second quest i on 

" no. "  

                                                                                                                                                             
Thi s t ype of  agr eement  i s known as an i mpl i ed 
cont r act .   An i mpl i ed cont r act  may r est  par t i al l y  on 
t he wor ds expr essed i n connect i on wi t h conduct  or  
sol el y upon conduct .  

A par t y t o a cont r act  br eaches i t  when per f or mance of  
a dut y under  t he cont r act  i s  due and t he par t y f ai l s  
t o per f or m.   Fai l i ng t o per f or m t he dut y under  t he 
cont r act  i ncl udes def ect i vel y per f or mi ng,  as wel l  as 
not  per f or mi ng at  al l .    
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¶21 Best  Pr i ce f i l ed a mot i on af t er  ver di ct  under  Wi s.  

St at .  § 805. 14( 5) ( c)  ( 2009- 10) 3 and asked t hat  t he c i r cui t  cour t  

change t he answer  t o t he second quest i on f r om " no"  t o " yes. "   I t  

l i s t ed f i ve gr ounds f or  r el i ef .   Of  t hese f i ve gr ounds,  none had 

been pr evi ousl y r ai sed. 4    

¶22 Dur i ng t he hear i ng on Best  Pr i ce' s mot i on,  much of  t he 

ar gument  r evol ved ar ound a common l aw r ul e set  f or t h i n St at e v.  

Kenosha Home Tel ephone Co. ,  158 Wi s.  371,  148 N. W.  877 ( 1914) . 5  

Under  t hat  case,  " [ w] her e a cont r act  f or  t he payment  of  money i s  

s i l ent  as t o t he pl ace of  payment ,  i n t he absence of  any 

                                                 
3 Wi sconsi n St at .  § 805. 14( 5) ( c) ,  ent i t l ed " [ m] ot i on t o 

change answer , "  pr ovi des:  " Any par t y may move t he cour t  t o 
change an answer  i n t he ver di ct  on t he gr ound of  i nsuf f i c i ency 
of  t he evi dence t o sust ai n t he answer . "    

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

4 Best  Pr i ce ar gued t hat  i t  was ent i t l ed t o j udgment  because 
( 1)  a common l aw r ul e pr ovi des t hat  pl ace of  payment  must  be at  
t he pl ace of  bus i ness of  t he cont r act or ;  ( 2)  payment  by check i s  
condi t i onal  on t he check cl ear i ng t he bank;  ( 3)  a demand 
per f or mance i s i ndi spensabl e t o Er i e' s r i ght  of  act i on f or  
br each of  cont r act  by Best  Pr i ce;  ( 4)  Er i e f ai l ed t o pl ead t hat  
i t  had pai d t he cont r act ;  ( 5)  Er i e f ai l ed t o pl ead def ect i ve 
per f or mance by Best  Pr i ce.     

5 I n i t s mot i on,  Best  Pr i ce di d not  c i t e t o St at e v.  Kenosha 
Home Tel ephone Co. ,  158 Wi s.  371,  148 N. W.  877 ( 1914) .   Rat her ,  
i t  c i t ed St at e ex r el .  Gur ney Lumber  Co.  v.  Ri s j or d,  161 Wi s.  
118,  152 N. W.  847 ( 1915)  and St at e ex r el .  Fl ambeau Ri ver  Lumber  
Co.  v.  Rei d,  206 Wi s.  478,  240 N. W.  149 ( 1932) .   I n r ul i ng on 
Best  Pr i ce' s mot i on,  t he c i r cui t  cour t  al so di scussed St at e ex 
r el .  Har t wi g' s Poul t r y Far m,  I nc.  v.  Bunde,  44 Wi s.  2d 229,  170 
N. W. 2d 734 ( 1969) .   The r ul e set  f or t h i n t hese cases i s 
di r ect l y der i ved f r om Kenosha Home Tel ephone.   For  t he sake of  
consi st ency,  we wi l l  r ef er  t o t hi s r ul e as t he Kenosha Home 
Tel ephone r ul e t hr oughout  t hi s opi ni on.  
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l egi t i mat e i nf er ences t o t he cont r ar y t he l aw i mpl i es t hat  

payment  shal l  be made at  t he r esi dence,  of f i ce,  or  pl ace of  

busi ness of  t he cr edi t or ,  i f  wi t hi n t he st at e. "   I d.  at  374.   

Best  Pr i ce ar gued t hat  Er i e' s f ai l ur e t o send t he check t o i t s  

pl ace of  busi ness const i t ut ed a br each of  cont r act  as a mat t er  

of  l aw.  

¶23 The ci r cui t  cour t  appear ed t o st r uggl e t o r econci l e 

Best  Pr i ce' s mot i on r egar di ng t he suf f i c i ency of  evi dence wi t h 

t he f act  t hat  Best  Pr i ce' s new t heor y r egar di ng br each of  

cont r act  was not  r ai sed or  ar gued at  t r i al .   I t  i ndi cat ed t hat ,  

" dependi ng how one l ooks at  t he evi dence,  t he cour t  coul d make 

t he f i ndi ng t hat  t her e was some cr edi bl e evi dence t o suppor t  t he 

j ur y ver di ct "  t hat  Er i e di d not  br each t he cont r act .    

¶24 However ,  t he cour t  r esol ved t he di l emma by concl udi ng 

t hat  Best  Pr i ce' s mot i on coul d be const r ued as a mot i on f or  

j udgment  not wi t hst andi ng t he ver di ct  under  Wi s.  St at .  

§ 805. 14( 5) ( b) . 6  I t  t aci t l y  acknowl edged t hat  i t  was di f f i cul t  

t o ascer t ai n f r om t he j ur y ver di ct  what  t er ms t he j ur y t hought  

                                                 
6 Wi sconsi n St at .  § 805. 14( 5) ( b)  pr ovi des:  " A par t y agai nst  

whom a ver di ct  has been r ender ed may move t he cour t  f or  j udgment  
not wi t hst andi ng t he ver di ct  i n t he event  t hat  t he ver di ct  i s  
pr oper  but ,  f or  r easons evi dent  i n t he r ecor d whi ch bear  upon 
mat t er s not  i ncl uded i n t he ver di ct ,  t he movant  shoul d have 
j udgment . "   Wi sconsi n St at .  § 805. 14( 2) ( b)  al l ows a cour t  t o 
t r eat  a mi st akenl y desi gnat ed mot i on af t er  ver di ct  as i f  t her e 
had been a pr oper  desi gnat i on.      
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wer e cont ai ned i n t he cont r act . 7  Never t hel ess,  t he cour t  

concl uded t hat  t he cont r act  was si l ent  on t he pl ace of  payment .    

¶25 The cour t  r easoned t hat  Er i e had made t wo separ at e 

cont r act s——one wi t h i t s i nsur ed and one wi t h Best  Pr i ce.   I t  

addr essed t he t est i mony of  Er i e' s pr oper t y adj ust er  t hat  Er i e' s 

cust omar y pr act i ce i s t o send a t wo- par t y check.   However ,  i t  

concl uded t hat  t he adj ust er ' s t est i mony " r el at es t o t he cont r act  

bet ween .  .  .  Er i e and t he i nsur ed,  i t  doesn' t  r el at e t o t he 

cont r act  bet ween Er i e and Best  Pr i ce Pl umbi ng.   That  bei ng t he 

case t hen t he t est i mony i s s i l ent  as t o wher e payment  was t o be 

made. "   I t  appl i ed t he def aul t  r ul e f r om Kenosha Home Tel ephone,  

concl uded t hat  Er i e had br eached t he cont r act ,  and changed t he 

j ur y ' s answer  t o t he second quest i on.    

¶26 The cour t  of  appeal s r ever sed.   Best  Pr i ce Pl umbi ng,  

I nc.  v.  Er i e I nsur ance Exchange,  No.  2010AP1474,  unpubl i shed 

sl i p op.  ( Wi s.  Ct .  App.  Mar .  30,  2011) .   I t  r easoned t hat  " [ t ] he 

j ur y was char ged wi t h r esol v i ng t he conf l i c t  i n t he t est i mony 

about  how Best  Pr i ce was t o be pai d and how Best  Pr i ce' s  

endor sement  came t o be on t he check. "   I d. ,  ¶9.   Af t er  r evi ewi ng 

t he evi dence,  t he cour t  of  appeal s det er mi ned t hat  " t her e was 

cr edi bl e evi dence t o suppor t  t he j ur y ' s ver di ct  t hat  Er i e di d 

not  br each i t s cont r act  wi t h Best  Pr i ce, "  and t her ef or e,  " t he 

                                                 
7 The ci r cui t  cour t  asked,  " So what  was t he cont act  and what  

di d [ t he j ur y]  f i nd" ?  I t  appear ed t o set t l e upon t he t er ms i n 
Best  Pr i ce' s wr i t t en pr oposal :  " [ The j ur y]  cer t ai nl y had [ as]  
one of  t he t r i al  exhi bi t s .  .  .  t he pr oposal  .  .  .  . "   



No.  2010AP1474   

 

11 
 

c i r cui t  cour t  was cl ear l y wr ong when i t  changed t he j ur y ' s 

answer . "   I d. ,  ¶10.    

¶27 We accept ed Best  Pr i ce' s pet i t i on f or  r evi ew.   Gi ven 

t he di f f er ence bet ween t he appr oaches t aken by t he c i r cui t  cour t  

and t he cour t  of  appeal s,  we al so di r ect ed t he par t i es t o 

addr ess whet her  t hi s case pr esent s a quest i on of  f act  or  l aw.   

I I  

¶28 The most  chal l engi ng quest i on i n t hi s case i s t he 

pr oper  st andar d of  r evi ew.   Best  Pr i ce asser t s t hat  t hi s case 

can be deci ded as a mat t er  of  l aw.   By cont r ast ,  Er i e ar gues 

t hat  t hi s case pr esent s quest i ons of  f act .   I t  cont ends t hat  t he 

c i r cui t  cour t  was cl ear l y wr ong t o change t he j ur y ' s answer  t o 

t he speci al  ver di ct  quest i on because t her e was cr edi bl e evi dence 

t o suppor t  i t .    

¶29 The di sconnect  about  t he pr oper  st andar d of  r evi ew i n 

t hi s case i s i l l ust r at ed by t he di f f er ent  appr oaches t aken by 

t he c i r cui t  cour t  and t he cour t  of  appeal s.   The ci r cui t  cour t  

acknowl edged t hat  t her e was suf f i c i ent  evi dence t o suppor t  t he 

j ur y ver di ct .   Never t hel ess,  i t  det er mi ned t hat  t he j ur y ' s  

answer  must  be changed based upon t he def aul t  r ul e f r om Kenosha 

Home Tel ephone,  158 Wi s.  371.   On t he ot her  hand,  t he cour t  of  

appeal s t r eat ed t hi s case as pr esent i ng a t ypi cal  quest i on of  

suf f i c i ency of  evi dence.   Because i t  det er mi ned t hat  t her e was 

conf l i c t i ng evi dence and some of  t he evi dence suppor t ed a 

f i ndi ng t hat  Er i e di d not  br each t he cont r act ,  i t  uphel d t he 

j ur y ' s ver di ct .  
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¶30 I f  we concl ude t hat  t hi s case pr esent s a quest i on of  

l aw,  t hen we wi l l  r evi ew i t  i ndependent l y of  t he det er mi nat i ons 

r ender ed by t he c i r cui t  cour t  and t he cour t  of  appeal s.   

However ,  i f  we det er mi ne t hat  t hi s case pr esent s a quest i on of  

f act ,  t hen i t  i s  a j ur y quest i on,  and we r evi ew i t  under  t he 

est abl i shed f r amewor k f or  r evi ewi ng a c i r cui t  cour t ' s  deci s i on 

on a mot i on af t er  ver di ct  based on t he suf f i c i ency of  t he 

evi dence.   A ci r cui t  cour t ' s  deci s i on t o change t he j ur y ' s 

answer  i s " c l ear l y wr ong"  i f  t he j ur y ver di ct  i s  suppor t ed by 

" any cr edi bl e ev i dence. "   Wei ss v.  Uni t ed Fi r e & Cas.  Co. ,  197 

Wi s.  2d 365,  541 N. W. 2d 753 ( 1995) .  

I I I  

¶31 The uncer t ai nt y about  t he pr oper  st andar d of  r evi ew 

ar i ses as a r esul t  of  t he way t hat  t hi s case was pr esent ed i n 

t he c i r cui t  cour t .   Best  Pr i ce asser t s t hat  i t  i s  ent i t l ed t o 

j udgment  as a mat t er  of  l aw under  Kenosha Home Tel ephone,  158 

Wi s.  371.   However ,  Best  Pr i ce' s ar gument  about  t hat  case was 

not  r ai sed at  any t i me pr i or  t o or  dur i ng t he j ur y t r i al ,  and i t  

was not  r ef l ect ed i n t he j ur y i nst r uct i ons and speci al  ver di ct .   

I t  was onl y af t er  t he j ur y r et ur ned an unf avor abl e ver di ct  t hat  

Best  Pr i ce f i r st  c i t ed t o t he r ul e set  f or t h i n Kenosha Home 

Tel ephone and ar gued t hat  i t  was ent i t l ed t o j udgment  as a 

mat t er  of  l aw.     

¶32 I n t hat  case,  t he par t i es ent er ed i nt o a wr i t t en 

cont r act  f or  t el ephone ser vi ces.   I d.  at  372.   The cont r act  

pr ovi ded f or  cancel l at i on upon nonpayment ,  but  i t  was si l ent  as 

t o t he pl ace of  payment .   I d.   The cust omer ,  whose payment  was 
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del i nquent ,  cal l ed t he manager  of  t he t el ephone company t o hi s 

of f i ce and at t empt ed t o pay t he over due account .   I d.  at  373.   

The manager  r ef used t o accept  t he payment  because he had been 

i nst r uct ed t o r ecei ve payment s at  t he t el ephone company of f i ces,  

onl y.   I d.   Ul t i mat el y,  t he t el ephone company cancel l ed t he 

ser vi ce,  and t he cust omer  f i l ed sui t .   I d.    

¶33 The Kenosha Home Tel ephone cour t  concl uded t hat  t he 

t el ephone company was wi t hi n i t s r i ght  t o r ef use payment  when 

of f er ed out si de t he t el ephone company' s of f i ce,  and t her ef or e,  

i t  was t he cust omer  ( and not  t he t el ephone company)  t hat  had 

br eached t he cont r act .   I n maki ng t hi s det er mi nat i on,  t he cour t  

set  f or t h t he f ol l owi ng common l aw r ul e:   When a cont r act  f or  

t he payment  of  money i s s i l ent  as t o t he pl ace of  payment ,  t he 

l aw i mpl i es t hat  payment  shal l  be made at  t he pl ace of  busi ness 

of  t he cr edi t or ,  i n t he absence of  any l egi t i mat e i nf er ences t o 

t he cont r ar y. 8  I d.  at  374.  

                                                 
8 The Kenosha Home Tel ephone r ul e has been r epeat ed sever al  

t i mes i n t he cont ext  of  det er mi ni ng venue f or  a br each of  
cont r act  case.   See Gur ney Lumber  Co. ,  161 Wi s.  118;  Fl ambeau 
Ri ver  Lumber  Co. ,  206 Wi s.  478;  Har t wi g' s Poul t r y Far m,  44 
Wi s.  2d 229.    

I n al l  t hr ee cases,  t he cour t  was cal l ed upon t o det er mi ne 
whet her  t he cause of  act i on or  some par t  t her eof  ar ose i n t he 
count y i n whi ch t he payee' s pl ace of  busi ness was l ocat ed.   See 
Wi s.  St at .  § 801. 50.   I n t hese cases,  one par t y ar gued t hat  a 
l awsui t  shoul d have been venued i n t he count y wher e t he cont r act  
was made because t hat  was t he count y i n whi ch t he pl ai nt i f f ' s  
cont act  r i ght s ar ose.  The ot her  par t y ar gued t hat  venue was 
pr oper  i n t he count y wher e t he pl ai nt i f f ' s  pl ace of  busi ness was 
l ocat ed because t hat  was t he count y wher e payment  was t o be made 
and wher e t he pl ai nt i f f ' s  cont r act  r i ght s wer e v i ol at ed.      
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 ¶34 Best  Pr i ce now asser t s t hat  t he cont r act  was si l ent  

about  pl ace of  payment  and Er i e di d not  del i ver  t he check t o 

Best  Pr i ce' s pl ace of  busi ness.   Accor di ngl y,  i t  cont ends t hat  

under  t he Kenosha Home Tel ephone r ul e,  Er i e br eached t he 

cont r act  as a mat t er  of  l aw.     

¶35 However ,  t he j ur y was never  i nst r uct ed about  t he 

Kenosha Home Tel ephone r ul e of  l aw.   Addi t i onal l y,  t he j ur y was 

not  asked t o answer  any quest i ons t hat  woul d suppor t  t he 

appl i cat i on of  t he Kenosha Home Tel ephone r ul e as a mat t er  of  

l aw.   

¶36 I t  i s  unknown what  t he j ur y woul d have done had i t  

been i nst r uct ed about  t hi s r ul e.   A pr oper l y  i nst r uct ed j ur y 

mi ght  have concl uded t hat  Er i e br eached t he cont r act  by f ai l i ng 

t o del i ver  payment  t o Best  Pr i ce' s " pl ace of  busi ness. "   I n t he 

al t er nat i ve,  i t  mi ght  have concl uded t hat  under  t he r ul e,  t her e 

wer e " l egi t i mat e i nf er ences t o t he cont r ar y. " 9  Because t he j ur y 

was never  asked t o appl y t he Kenosha Home Tel ephone r ul e t o t he 

f act s of  t hi s case,  we cannot  know how a pr oper l y i nst r uct ed 

                                                 
9 I t  shoul d be not ed t hat  dur i ng t he ci r cui t  cour t ' s  or al  

r ul i ng on t he mot i on af t er  ver di ct ,  t he cour t ' s r eci t at i on of  
t he Kenosha Home Tel ephone r ul e was i ncompl et e.   The ci r cui t  
cour t  set  f or t h t he r ul e as f ol l ows:  " The cont r act  bei ng si l ent  
as t o t he pl ace of  payment ,  t he pl ace of  payment  i s at  t he 
r esi dence of  t he sel l er .  .  .  .  That ' s t he st at ement  of  t he l aw. "   
The cour t ' s  r eci t at i on of  t he r ul e omi t t ed t he caveat :  " i n t he 
absence of  any l egi t i mat e i nf er ences t o t he cont r ar y. "   Because 
t he ci r cui t  cour t  di d not  consi der  t he r ul e i n i t s ent i r et y,  i t  
di d not  consi der  whet her  a j ur y coul d have made " any l egi t i mat e 
i nf er ence"  t hat  t he def aul t  r ul e of  Kenosha Home Tel ephone was 
i nappl i cabl e.      
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j ur y woul d have answer ed t he speci al  ver di ct  quest i on aski ng 

whet her  Er i e br eached t he cont r act . 10     

¶37 These omi ssi ons occur r ed,  i n par t ,  because Best  Pr i ce 

di d not  r equest  a speci al  i nst r uct i on about  t he Kenosha Home 

Tel ephone r ul e and di d not  obj ect  t o t he j ur y i nst r uct i ons and 

speci al  ver di ct  t hat  wer e gi ven t o t he j ur y.   I n such a case,  i f  

t he i nst r uct i ons wer e er r oneous,  any er r or  i n t he i nst r uct i on i s 

f or f ei t ed under  Wi sconsi n st at ut es and case l aw. 11   

                                                 
10 I n t he or der  accept i ng t he pet i t i on f or  r evi ew,  we asked 

t he par t i es t o addr ess t he f ol l owi ng quest i on:  Wher e a cont r act  
i s  s i l ent  as t o t he pl ace of  payment ,  i s  t he quest i on of  whet her  
a payee under  a cont r act  must  make a di r ect  pay r equest  a 
quest i on of  f act  or  l aw?  Af t er  r evi ewi ng t he par t i es '  
submi ssi ons and t he f act s of  t hi s case,  we concl ude t hat  t he 
quest i on i s bet t er  phr ased as f ol l ows:  Wher e a cont r act  i s  
s i l ent  as t o t he pl ace of  payment ,  i s  t he quest i on of  whet her  
payment  must  be made at  t he payee' s pl ace of  bus i ness a quest i on 
of  l aw or  f act ?   

As our  anal ysi s  demonst r at es,  t he answer  t o t hi s quest i on 
i s,  " i t  depends. "   Whet her  t her e ar e " any l egi t i mat e i nf er ences"  
t hat  payment  i s t o be made at  a pl ace ot her  t han t he payee' s 
pl ace of  busi ness i s a quest i on of  f act  f or  t he j ur y.   However ,  
when a cont r act  i s  s i l ent  r egar di ng pl ace of  payment  and t her e 
i s no evi dence t hat  woul d suppor t  a " l egi t i mat e i nf er ence t o t he 
cont r ar y, "  t he Kenosha Home Tel ephone r ul e can be appl i ed as a 
mat t er  of  l aw.        

11 I n St at e v.  Ndi na,  2009 WI  21,  ¶29,  315 Wi s.  2d 653,  761 
N. W. 2d 612,  t hi s cour t  r ecogni zed t hat  t he t er ms " f or f ei t ur e"  
and " wai ver "  ar e of t en used i nt er changeabl y,  but  t hat  t he t er ms 
embody di st i nct  l egal  concept s.   For f ei t ur e i s t he f ai l ur e t o 
make t he t i mel y asser t i on of  a r i ght ,  and wai ver  i s t he 
i nt ent i onal  r el i nqui shment  of  a known r i ght .   I n t he cont ext  of  
t he f ai l ur e t o obj ect  t o a j ur y i nst r uct i on,  t he appl i cabl e 
concept  i s f or f ei t ur e.   Ther ef or e,  even t hough 
Wi s.  St at .  § 805. 13( 3)  and some of  t he cases t hat  i nt er pr et  t hat  
st at ut e r ef er  t o t hi s concept  as wai ver ,  we use t he t er m 
f or f ei t ur e t hr oughout  t he opi ni on.      
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¶38 Wi sconsi n St at .  § 805. 13( 3) ,  whi ch di scusses t he 

i nst r uct i on and ver di ct  conf er ence,  pr ovi des:  " .  .  .  Counsel  may 

obj ect  t o t he pr oposed i nst r uct i ons or  ver di ct  on t he gr ounds of  

i ncompl et eness or  ot her  er r or ,  s t at i ng t he gr ounds f or  obj ect i on 

wi t h par t i cul ar i t y on t he r ecor d.   Fai l ur e t o obj ect  at  t he 

conf er ence const i t ut es a wai ver  of  any er r or  i n t he pr oposed 

i nst r uct i ons or  ver di ct . "     

¶39 I n St at e v.  Shah,  134 Wi s.  2d 246,  251 n. 4,  397 

N. W. 2d 492 ( 1986) ,  t hi s cour t  i nt er pr et ed t he st at ut e as 

f ol l ows:  " even when an i nst r uct i on mi sst at es t he l aw,  t he par t y 

must  obj ect  t o t he i nst r uct i on t o pr eser ve a chal l enge t o t he 

i nst r uct i on as of  r i ght  on appeal .   Fai l ur e t o obj ect  t o an 

i nst r uct i on const i t ut es a wai ver  of  t he er r or . "   See al so Tammy 

W- G.  v.  Jacob T. ,  2011 WI  30,  ¶72,  333 Wi s.  2d 273,  797 

N. W. 2d 854;  D. L.  Ander son' s Lakesi de Lei sur e Co.  v.  Ander son,  

2008 WI  126,  ¶39,  314 Wi s.  2d 560,  757 N. W. 2d 803;  St at e v.  

Schumacher ,  144 Wi s.  2d 388,  409,  424 N. W. 2d 672 ( 1988) ;  Ai r  

Wi s. ,  I nc.  v.  N.  Cent .  Ai r l i nes,  I nc. ,  98 Wi s.  2d 301,  315- 16,  

296 N. W. 2d 749 ( 1980) .        

¶40 The cour t  of  appeal s was pr esent ed wi t h a s i mi l ar  

s i t uat i on i n Koval i c v.  DEC I nt er nat i onal ,  I nc. ,  161 

Wi s.  2d 863,  873 n. 7,  469 N. W. 2d 224 ( Ct .  App.  1991) .   I n t hat  

case,  t he j ur y  i nst r uct i on was mi sl eadi ng,  but  t he def endant  

f ai l ed t o obj ect  t o t he mi sl eadi ng i nst r uct i on.   I d.   When i t  

l at er  moved t o change t he j ur y ' s answer ,  t he cour t  of  appeal s 

concl uded t hat  t he def endant  had wai ved t he obj ect i on t o t he 

mi sl eadi ng i nst r uct i on.   I t  st at ed:  " Such a mot i on chal l enges 
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t he suf f i c i ency of  t he evi dence t o sust ai n t he answer  .  .  .  and 

i t  must  be consi der ed i n t he cont ext  of  t he i nst r uct i ons gi ven 

t o t he j ur y. "   I d.        

¶41 Wi sconsi n St at .  § 805. 13( 3)  and t he above ci t ed cases 

r epr esent  t he pol i cy t hat  par t i es shoul d mar shal  t he r el evant  

f act s and l aw pr i or  t o t r i al .   A par t y i s not  per mi t t ed t o save 

i t s l egal  ar gument s unt i l  af t er  t r i al ,  onl y t o pr esent  t hose 

ar gument s i f  t he par t y di s l i kes t he j ur y ' s ul t i mat e concl usi on.   

" [ I ] f  at t or neys ar e not  r equi r ed t o r ai se i ssues at  t he t r i al  

cour t  l evel ,  t her e i s l ess of  an i ncent i ve f or  at t or neys t o 

di l i gent l y pr epar e t hei r  cases f or  t r i al  .  .  .  [ and]  i t  may 

r esul t  i n har dshi p t o one of  t he par t i es. "   Vol l mer  v.  Luet y,  

156 Wi s.  2d 1,  11,  456 N. W. 2d 797 ( 1990) .   Accor di ngl y,  because 

t her e was no obj ect i on,  we concl ude t hat  any er r or  i n t he j ur y  

i nst r uct i ons has been f or f ei t ed.   

I V 

¶42 Because Best  Pr i ce f or f ei t ed any obj ect i on t o t he j ur y 

i nst r uct i on,  we eval uat e t he evi dence i n t he cont ext  of  t he 

i nst r uct i ons t hat  wer e gi ven t o t he j ur y.   Koval i c,  161 

Wi s.  2d at  873 n. 7.   Best  Pr i ce' s mot i on asked t he ci r cui t  cour t  

" t o change an answer  i n t he ver di ct  on t he gr ound of  

i nsuf f i c i ency of  t he evi dence t o sust ai n t he answer . "   Wi s.  
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St at .  § 805. 14( 5) ( c) . 12  The st andar d t hat  a c i r cui t  cour t  must  

appl y when consi der i ng such a mot i on and t he st andar d t hat  an 

appel l at e cour t  must  appl y on r evi ew ar e bot h wel l  est abl i shed.    

¶43 The ci r cui t  cour t  i s  gui ded by t he pr oposi t i on t hat  

" t he cr edi bi l i t y  of  wi t nesses and t he wei ght  gi ven t o t hei r  

t est i mony ar e mat t er s l ef t  t o t he j ur y ' s j udgment . "   Ri char ds v.  

Mendi vi l ,  200 Wi s.  2d 665,  671,  548 N. W. 2d 85 ( Ct .  App.  1996) .   

" [ W] her e mor e t han one i nf er ence can be dr awn f r om t he 

evi dence, "  t he ci r cui t  cour t  " must  accept  t he i nf er ence dr awn by 

t he j ur y. "   I d.   The ci r cui t  cour t  " must  v i ew t he evi dence i n 

t he l i ght  most  f avor abl e t o t he ver di ct  and af f i r m t he ver di ct  

i f  i t  i s  suppor t ed by any cr edi bl e evi dence. "   I d.    

                                                 
12 We r espect f ul l y  di sagr ee wi t h bot h t he c i r cui t  cour t  and 

t he di ssent  t hat  Best  Pr i ce' s mot i on t o change t he j ur y ' s answer  
i s mor e appr opr i at el y desi gnat ed as a mot i on f or  j udgment  
not wi t hst andi ng t he ver di ct .   Such a mot i on " accept s t he 
f i ndi ngs of  t he ver di ct  as t r ue but  cont ends t hat  t he movi ng 
par t y shoul d have j udgment  f or  r easons evi dent  i n t he r ecor d 
ot her  t han t hose deci ded by t he j ur y. "   Hi cks v.  Nunner y,  2002 
WI  App 87,  ¶15,  253 Wi s.  2d 721,  643 N. W. 2d 809.  

Her e,  t he speci al  ver di ct  asked whet her  Er i e br eached t he 
cont r act ,  and t he j ur y answer ed t hat  quest i on " no. "   Best  
Pr i ce' s mot i on asked t he cour t  t o change t he answer  f r om " no"  t o 
" yes. "   By def i ni t i on,  Best  Pr i ce' s mot i on was not  a mot i on f or  
j udgment  not wi t hst andi ng t he ver di ct  because i t  di d not  accept  
t he f i ndi ng of  t he ver di ct  as t r ue.   I nst ead,  i t  asked t he cour t  
t o answer  " yes, "  i ndi cat i ng t hat  Er i e di d br each t he cont r act ,  
despi t e t he j ur y ' s det er mi nat i on t hat  t her e was no br each.     

I f  gr ant i ng j udgment  not wi t hst andi ng t he ver di ct  wer e 
appr opr i at e i n a s i t uat i on l i ke t hi s,  such a mot i on coul d be 
r ai sed whenever  a par t y f ai l s  t o r equest  an appr opr i at e j ur y 
i nst r uct i on.   Such a pr act i ce woul d under mi ne t he pol i cy  
under l y i ng Wi s.  St at .  § 805. 13( 3)  t hat  par t i es shoul d mar shal  
t he r el evant  l aw pr i or  t o t r i al .       
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¶44 I n r evi ewi ng t he ci r cui t  cour t ' s  deci s i on t o gr ant  

such a mot i on,  an appel l at e cour t  wi l l  sear ch f or  cr edi bl e 

evi dence t o sust ai n t he j ur y ' s ver di ct .   Wei ss,  197 Wi s.  2d at  

398.   The appel l at e cour t  wi l l  over t ur n t he c i r cui t  cour t ' s  

deci s i on i f  t he c i r cui t  cour t  was " c l ear l y wr ong. "   I d.  at  389.   

A c i r cui t  cour t ' s  deci s i on t o change t he j ur y ' s answer  i s 

" c l ear l y wr ong"  i f  t he j ur y ver di ct  i s  suppor t ed by " any 

cr edi bl e evi dence. "   I d.   " When t her e i s any cr edi bl e evi dence 

t o suppor t  a j ur y ' s ver di ct ,  even t hough i t  [ i s ]  cont r adi ct ed 

and t he cont r adi ct or y evi dence [ i s]  st r onger  and mor e 

convi nci ng,  never t hel ess t he ver di ct  must  st and. "   I d.  at  389- 90 

( emphasi s i n or i gi nal ) .    

¶45 Havi ng set  f or t h t he st andar ds t hat  gui de our  

det er mi nat i on,  we t ur n t o t he f act s of  t hi s case.   Her e,  t he 

j ur y was i nst r uct ed t hat  i t  " may nei t her  wr i t e nor  r ewr i t e an 

agr eement  bet ween t he par t i es nor  suppl y any essent i al  t er m, "  

but  t hat  " [ a] n agr eement  may be est abl i shed by t he conduct  of  

t he par t i es wi t hout  any wor ds bei ng expr essed .  .  .  i f  f r om such 

conduct ,  i t  can f ai r l y be i nf er r ed t hat  t he par t i es mut ual l y 

i nt ended t o agr ee on al l  of  t he t er ms. "   Addi t i onal l y,  t he j ur y 

was i nst r uct ed t hat  " [ a]  par t y t o a cont r act  br eaches i t  when 

per f or mance of  a dut y under  t he cont r act  i s  due and t he par t y 

f ai l s  t o per f or m. "     

¶46 Af t er  r ecei v i ng t hese i nst r uct i ons,  t he j ur y f ound 

t hat  Er i e di d not  br each i t s cont r act  wi t h Best  Pr i ce.   At  t he 

out set ,  i t  must  be acknowl edged t hat  t he j ur y ver di ct  pr ovi des 

l i t t l e i nsi ght  on how,  pr eci sel y,  t he j ur y ar r i ved at  t hi s 
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f i ndi ng because t he j ur y was not  asked t o f i nd t he t er ms of  t he 

cont r act .   However ,  we ar e gui ded by t he obser vat i on made by t he 

c i r cui t  cour t  pr i or  t o t r i al :  " I f  t he j ur y concl udes t hat  [ Er i e]  

coul d have gi ven [ t he t wo- par t y check]  t o Tr i mbl e,  

t hen .  .  .  t her e i s not  a br each. "      

¶47 We agr ee wi t h t he c i r cui t  cour t ' s  obser vat i on.   I f  t he 

j ur y f ound t hat  t he par t i es '  agr eement  was si l ent  on t he met hod 

of  payment  and i t  heeded t he cour t ' s  i nst r uct i on t hat  i t  coul d 

not  r ewr i t e t he cont r act  t o suppl y t he t er m,  t he j ur y coul d have 

f ound t hat  del i ver i ng t he t wo- par t y check t o Tr i mbl e sat i sf i ed 

Er i e' s cont r act ual  obl i gat i ons.      

¶48 Al t er nat i vel y,  t he j ur y coul d have r el i ed on evi dence 

of  t he par t i es '  conduct  and Best  Pr i ce' s c l osi ng ar gument s when 

i t  f ound t hat  t her e was no br each.   The j ur y coul d have i nf er r ed 

f r om t he par t i es '  conduct  t hat  t hey mut ual l y agr eed t hat  Er i e' s 

payment  coul d be made by del i ver i ng a t wo- par t y check t o i t s 

i nsur ed.  

¶49 The j ur y was i nst r uct ed t hat  " [ a] n agr eement  may be 

est abl i shed by t he conduct  of  t he par t i es wi t hout  any wor ds 

bei ng expr essed .  .  .  i f  f r om such conduct ,  i t  can f ai r l y be 

i nf er r ed t hat  t he par t i es mut ual l y i nt ended t o agr ee on al l  of  

t he t er ms. "   Dur i ng c l osi ng ar gument s,  Best  Pr i ce asser t ed t hat  

Er i e had br eached t he cont r act  because i t  " never  del i ver ed t he 

check. "   Li kewi se,  dur i ng or al  ar gument  i n t hi s cour t ,  Best  

Pr i ce ar gued,  " I f  t he check never  f al l s  i nt o t he hands of  Best  

Pr i ce Pl umbi ng,  t her e i s no payment . "      
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¶50 I n t hi s case,  cont r ar y t o Best  Pr i ce' s c l osi ng 

ar gument ,  t her e was evi dence t hat  t he check di d " f al l [ ]  i nt o t he 

hands of  Best  Pr i ce Pl umbi ng. "   Speci f i cal l y,  t he j ur y was 

pr esent ed wi t h a copy of  t he check,  whi ch bor e a handwr i t t en 

endor sement  f r om Best  Pr i ce.   Addi t i onal l y,  t he j ur y hear d 

t est i mony f r om Tr i mbl e t hat  he had gi ven t he check t o hi s 

handyman,  Abdul ,  and asked hi m t o get  Best  Pr i ce' s endor sement .   

Tr i mbl e t est i f i ed t hat  Abdul  was not  r equi r ed t o l eave t he wor k 

s i t e t o get  t he endor sement  because t wo Best  Pr i ce empl oyees,  

Dar r y l  and Paul ,  wer e on si t e.   Tr i mbl e t est i f i ed t hat  he 

bel i eved t hat  Best  Pr i ce' s endor sement  was made by ei t her  Dar r y l  

or  Paul .    

¶51 I n i t s r evi ew,  t he cour t  of  appeal s not ed t hat  t her e 

was a " conf l i c t  i n t he t est i mony about  how Best  Pr i ce was t o be 

pai d and how Best  Pr i ce' s endor sement  came t o be on t he check. "   

Best  Pr i ce Pl umbi ng,  unpubl i shed sl i p op. ,  ¶9.   I n i t s ar gument  

t o t hi s cour t ,  Best  Pr i ce' s at t or ney l i kewi se acknowl edged t hat  

t her e was " conf l i c t i ng t est i mony"  r egar di ng whet her  Best  Pr i ce 

r ecei ved and endor sed t he check. 13   

¶52 We ar e r equi r ed t o sear ch t he r ecor d f or  evi dence t o 

sust ai n t he ver di ct ,  and we must  v i ew t he evi dence i n t he l i ght  

                                                 
13 Best  Pr i ce' s at t or ney expl ai ned:  " Wel l ,  t her e was 

conf l i c t i ng t est i mony.   Best  Pr i ce' s t hr ee pr i nc i pal s deni ed t he 
si gnat ur e,  and Mr .  Tr i mbl e t est i f i ed t hat  he gave t he check t o a 
cer t ai n handyman by t he name of  Abdul  who was i nst r uct ed t o go 
t o t he j ob s i t e t wo weeks af t er  my cl i ent  had f i ni shed t he j ob 
and get  a s i gnat ur e and r et ur n wi t h t he s i gnat ur e.  So,  t hi s was 
hot l y cont est ed as t o whose si gnat ur e t hi s was. "   



No.  2010AP1474   

 

22 
 

most  f avor abl e t o t he ver di ct .   We wi l l  af f i r m t he ver di ct  i f  i t  

i s  suppor t ed by any cr edi bl e evi dence.   Wei ss,  197 Wi s.  2d at  

389- 90.   Her e,  t he ver di ct  i s  suppor t ed by t he endor sement  on 

t he check and Tr i mbl e' s t est i mony.   

¶53 Never t hel ess,  Best  Pr i ce ar gues t hat  Tr i mbl e' s 

t est i mony and t he evi dence of  Best  Pr i ce' s s i gnat ur e i s 

" pat ent l y i ncr edi bl e. "   We r ecogni ze t hat  Tr i mbl e' s cr edi bi l i t y  

was cal l ed i nt o quest i on dur i ng t he cour se of  t he t r i al . 14 

However ,  quest i ons about  t he wei ght  and cr edi bi l i t y  of  evi dence 

ar e r eser ved f or  t he t r i er  of  f act .   Ri char ds,  200 Wi s.  2d at  

671.   We cannot  say as a mat t er  of  l aw t hat  Tr i mbl e' s t est i mony 

coul d not  be bel i eved. 15     

                                                 
14 Accor di ng t o not es made by Er i e' s adj ust er ,  when Tr i mbl e 

was i ni t i al l y  quest i oned about  t he payment  t o Best  Pr i ce,  he 
made no ment i on of  Abdul .   He expl ai ned t hat  hi s secr et ar y,  
Chandr a,  s i gned some checks and t ook some money f r om Wi l l t r i m.   
Tr i mbl e t ol d Er i e' s adj ust er  t hat  he woul d " t r ack down hi s 
secr et ar y who he has been unabl e t o r each. "    

15 Addi t i onal l y,  Best  Pr i ce cont ends t hat  t he evi dence i s 
ent i t l ed t o no wei ght  because Er i e f ai l ed t o est abl i sh t he 
aut hent i c i t y of  Best  Pr i ce' s s i gnat ur e under  
Wi s.  St at .  § 909. 015.   I t  cont ends t hat  Tr i mbl e f or ged Best  
Pr i ce' s s i gnat ur e,  and " conver si on of  i nsur ance pr oceeds t hr ough 
a f or ger y"  i s " a mat t er  not  l i ght l y t o be uphel d. "   We agr ee 
t hat  conver si on of  i nsur ance pr oceeds t hr ough f or ger y i s a 
mat t er  not  t o be t aken l i ght l y by a cour t .   However ,  t he cent r al  
i ssue i n t hi s case i s whet her  Er i e br eached t he cont r act ,  and 
Best  Pr i ce had t he bur den of  pr oof  on t hi s i ssue.   By shi f t i ng 
t he f ocus t o t he st andar ds f or  aut hent i cat i ng s i gnat ur es,  Best  
Pr i ce at t empt s t o shi f t  t he bur den of  pr oof  t o Er i e.   I f  Best  
Pr i ce wi shes t o t r y t he i ssue of  t he aut hent i c i t y of  t he 
endor sement ,  i t  shoul d f i l e sui t  agai nst  Tr i mbl e,  t he par t y t hat  
al l egedl y f or ged t he endor sement  and conver t ed t he i nsur ance 
pr oceeds.  
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¶54 Best  Pr i ce i nt r oduced t he endor sed check i nt o 

evi dence,  and t he j ur y was ent i t l ed t o dr aw i t s own i nf er ences 

f r om t he si gnat ur e on t he check and Tr i mbl e' s t est i mony.   Gi ven 

t he conf l i c t i ng t est i mony about  t he endor sement  on t he check,  

" mor e t han one i nf er ence can be dr awn f r om t he evi dence. "   I d.   

The j ur y coul d have f ound t hat  Best  Pr i ce endor sed t he check,  

and i t  coul d have i nf er r ed f r om t hi s conduct  t hat  t he par t i es 

mut ual l y agr eed t hat  Er i e' s payment  coul d be made by del i ver i ng 

t he t wo- par t y check t o i t s i nsur ed.    

¶55 I n t he cont ext  of  t he i nst r uct i ons gi ven t o t he j ur y,  

we det er mi ne t hat  t her e was some cr edi bl e evi dence t o suppor t  

t he j ur y ' s ver di ct .   Accor di ngl y ,  t he c i r cui t  cour t  was cl ear l y 

wr ong when i t  changed t he answer  t o t he ver di ct  quest i on.   

¶56 Bef or e concl udi ng,  we pause br i ef l y t o make t he 

f ol l owi ng obser vat i on.   Even i f  t he j ur y had been i nst r uct ed 

about  t he def aul t  r ul e f r om Kenosha Home Tel ephone,  i t  coul d 

have r el i ed on evi dence di scussed above t o r each t he same 

ver di ct .   A pr oper l y i nst r uct ed j ur y coul d have r el i ed on t he 

endor sed check and Tr i mbl e' s t est i mony t o make t he " l egi t i mat e 

i nf er ence"  t hat  t he def aul t  r ul e was i nappl i cabl e.    

¶57 I f  t he j ur y had been gi ven an i nst r uct i on about  

Kenosha Home Tel ephone,  i t  woul d have been t ol d t hat  t he r ul e 

appl i es when t he cont r act  i s  s i l ent  about  pl ace of  payment ,  " i n 

t he absence of  any l egi t i mat e i nf er ences t o t he cont r ar y. "   158 

Wi s.  at  374.   Addi t i onal l y,  as not ed above,  t he j ur y was 

i nst r uct ed t hat  " [ a] n agr eement  may be est abl i shed by t he 

conduct  of  t he par t i es .  .  .  i f  f r om such conduct ,  i t  can f ai r l y 
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be i nf er r ed t hat  t he par t i es mut ual l y i nt ended t o agr ee on al l  

of  t he t er ms. "  

¶58 A pr oper l y i nst r uct ed j ur y coul d have r el i ed on t he 

endor sed check and Tr i mbl e' s t est i mony t o f i nd t hat  Best  Pr i ce 

accept ed payment  at  t he j ob s i t e.   Fr om t hat  conduct ,  i t  coul d 

have made a " l egi t i mat e i nf er ence"  t hat  Best  Pr i ce and Er i e must  

have agr eed t o a pl ace of  payment  ot her  t han Best  Pr i ce' s " pl ace 

of  busi ness. "   Under  t hose ci r cumst ances,  t he j ur y coul d have 

concl uded t hat  Er i e di d not  br each t he cont r act .     

V 

¶59 I n sum,  t he pr obl em wi t h Best  Pr i ce' s ar gument  about  

Kenosha Home Tel ephone i s t hat  t he case was not  r ai sed at  any 

t i me pr i or  t o or  dur i ng t he j ur y t r i al .   Because t he j ur y was 

not  gi ven any i nst r uct i on about  t he Kenosha Home Tel ephone r ul e,  

t he j ur y never  appl i ed t hat  r ul e t o t he f act s of  t hi s case,  and 

i t  was not  asked t o answer  any quest i ons t hat  woul d suppor t  t he 

appl i cat i on of  t hat  r ul e as a mat t er  of  l aw.   We concl ude t hat  

any er r or  i n t he j ur y i nst r uct i ons has been f or f ei t ed,  and t hat  

we shoul d eval uat e t he evi dence i n t he cont ext  of  t he 

i nst r uct i ons t hat  wer e gi ven t o t he j ur y.    

¶60 We f ur t her  det er mi ne t hat  t her e was suf f i c i ent  

evi dence t o suppor t  t he j ur y ' s ver di ct  and t he ci r cui t  cour t  was 

cl ear l y wr ong when i t  changed t hat  answer  t o t he ver di ct  

quest i on.   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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¶61 ANNETTE KI NGSLAND ZI EGLER,  J.    (dissenting).  I  

di ssent  f r om t he maj or i t y opi ni on whi ch concl udes t hat  t he 

c i r cui t  cour t  was cl ear l y wr ong when i t  changed t he answer  i n 

t he ver di ct  because t her e was cr edi bl e evi dence t o suppor t  t he 

j ur y ' s f i ndi ng t hat  Er i e I nsur ance Exchange ( Er i e)  di d not  

br each i t s cont r act  wi t h Best  Pr i ce Pl umbi ng,  I nc.  ( Best  Pr i ce) .   

See maj or i t y op. ,  ¶4.   Despi t e acknowl edgi ng t hat  t he c i r cui t  

cour t  t r eat ed Best  Pr i ce' s mot i on af t er  ver di ct  as a mot i on f or  

j udgment  not wi t hst andi ng t he ver di ct  ( JNOV) ,  i d. ,  ¶24,  a mot i on 

t hat  does not  chal l enge t he suf f i c i ency of  t he evi dence, 1 t he 

maj or i t y never t hel ess r evi ews Best  Pr i ce' s mot i on as a mot i on t o 

change an answer  i n t he ver di ct  and sear ches t he r ecor d f or  any 

cr edi bl e evi dence t o suppor t  t he ver di ct ,  see i d. ,  ¶¶42- 52.   

Because t he ci r cui t  cour t  t r eat ed Best  Pr i ce' s mot i on as a 

mot i on f or  JNOV,  t he maj or i t y shoul d appl y t he st andar d of  

r evi ew appl i cabl e t o a c i r cui t  cour t ' s  deci s i on t o ent er  JNOV——

de novo.   The maj or i t y er r s by not  appl y i ng t he appr opr i at e 

st andar d of  r ev i ew.   Had t he maj or i t y appr opr i at el y r evi ewed 

                                                 
1 As t he maj or i t y not es,  see maj or i t y op. ,  ¶24 n. 6,  when a 

par t y mi st akenl y desi gnat es a mot i on f or  JNOV as a mot i on t o 
change an answer  i n t he ver di ct ,  " t he cour t  shal l  t r eat  t he 
mot i on as i f  t her e had been a pr oper  desi gnat i on. "   Wi s.  St at .  
§ 805. 14( 2) ( b) .   I n t hi s case,  Best  Pr i ce desi gnat ed i t s mot i on 
af t er  ver di ct  as a mot i on t o change an answer  i n t he ver di ct .   
However ,  evi dent  by Best  Pr i ce' s ar gument  at  t he mot i on hear i ng,  
i t  i s  c l ear  t hat  Best  Pr i ce' s mot i on was mor e appr opr i at el y 
desi gnat ed a mot i on f or  JNOV.   Best  Pr i ce compl et ed i t s ar gument  
by r equest i ng t he c i r cui t  cour t  t o change t he j ur y ' s answer  t o 
t he second quest i on " as a mat t er  of  l aw,  and on t he undi sput abl e 
f act s of  t hi s case. "   Unl i ke a mot i on f or  JNOV,  a mot i on t o 
change an answer  i n t he ver di ct  does not  accept  as t r ue al l  
f act s bef or e t he j ur y.   Compar e § 805. 14( 5) ( b) ,  wi t h 
§ 805. 14( 5) ( c) .  
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de novo t he ci r cui t  cour t ' s  deci s i on,  i t  woul d have concl uded,  

as I  do,  t hat  Best  Pr i ce was ent i t l ed t o j udgment  as a mat t er  of  

l aw.  

¶62 Pur suant  t o Wi s.  St at .  § 805. 14( 5) ( b) ,  " [ a]  par t y 

agai nst  whom a ver di ct  has been r ender ed may move t he cour t  f or  

j udgment  not wi t hst andi ng t he ver di ct  i n t he event  t hat  t he 

ver di ct  i s  pr oper  but ,  f or  r easons evi dent  i n t he r ecor d whi ch 

bear  upon mat t er s not  i ncl uded i n t he ver di ct ,  t he movant  shoul d 

have j udgment . "   As § 805. 14( 5) ( b)  makes cl ear ,  a mot i on f or  

JNOV does not  chal l enge t he suf f i c i ency of  t he evi dence t o 

suppor t  t he j ur y ' s f i ndi ngs.   Mgmt .  Comput er  Ser vs. ,  I nc.  v.  

Hawki ns,  Ash,  Bapt i e & Co. ,  206 Wi s.  2d 158,  176,  557 N. W. 2d 67 

( 1996) .   Rat her ,  a mot i on f or  JNOV assumes ar guendo t hat  t he 

ver di ct  i s  pr oper  but  never t hel ess asser t s t hat  j udgment  shoul d 

be gr ant ed t o t he movi ng par t y on gr ounds ot her  t han t hose 

deci ded by t he j ur y.   I d.  at  177;  Her r o v.  DNR,  67 Wi s.  2d 407,  

413,  277 N. W. 2d 456 ( 1975) ;  see al so Wozni ak v.  Local  1111 of  

t he Uni t ed El ec. ,  Radi o & Mach.  Wor ker s of  Am. ,  57 Wi s.  2d 725,  

733,  205 N. W. 2d 369 ( 1973)  ( expl ai ni ng t hat  a mot i on f or  JNOV i s 

ef f ect i vel y a post - ver di ct  mot i on f or  di r ect ed ver di ct ) .   I n 

ot her  wor ds,  a mot i on f or  JNOV " r ai ses onl y quest i ons of  l aw and 

admi t s al l  f act s  suppor t i ng t he j ur y ' s ver di ct .   I t  i s ,  i n a 

sense,  a demur r er  t o t he evi dence. "   St at e v.  Escobedo,  44 

Wi s.  2d 85,  90- 91,  170 N. W. 2d 709 ( 1969) .   Because a mot i on f or  

JNOV pr esent s a quest i on of  l aw,  t hi s cour t  r evi ews de novo a 

c i r cui t  cour t ' s  deci s i on on a mot i on f or  JNOV.   Danner  v.  Aut o-



No.   2010AP1474. akz 

 

3 
 

Owner s I ns. ,  2001 WI  90,  ¶41,  245 Wi s.  2d 49,  629 N. W. 2d 159;  

Mgmt .  Comput er  Ser vs. ,  206 Wi s.  2d at  177.  

¶63 I n t hi s case,  accept i ng as t r ue al l  f act s suppor t i ng 

t he j ur y ' s ver di ct ,  I  concl ude t hat  Best  Pr i ce was ent i t l ed t o 

j udgment  as a mat t er  of  l aw.   I t  i s  undi sput ed t hat  t he cont r act  

bet ween Er i e and Best  Pr i ce was si l ent  as t o t he pl ace of  

payment .   " Wher e a cont r act  f or  t he payment  of  money i s s i l ent  

as t o t he pl ace of  payment ,  i n t he absence of  any l egi t i mat e 

i nf er ences t o t he cont r ar y,  t he l aw i mpl i es t hat  payment  shal l  

be made at  t he r esi dence,  of f i ce,  or  pl ace of  busi ness of  t he 

cr edi t or ,  i f  wi t hi n t he st at e. "   St at e v.  Kenosha Home Tel .  Co. ,  

158 Wi s.  371,  374,  148 N. W.  877 ( 1914) .   Her e,  t her e i s no 

quest i on t hat  Best  Pr i ce per f or med and t hat  payment  was not  made 

at  Best  Pr i ce' s pl ace of  busi ness.   Consequent l y ,  as a mat t er  of  

l aw,  a r easonabl e j ur y coul d not  f i nd t hat  Er i e di d not  br each 

i t s cont r act  wi t h Best  Pr i ce.   On t hat  ver y bas i s,  t he c i r cui t  

cour t  not ed t hat ,  had i t  been asked,  i t  woul d have di r ect ed a 

ver di ct  i n Best  Pr i ce' s f avor .  

¶64 The maj or i t y acknowl edges t hat  t he j ur y was not  

i nst r uct ed on t he above r ul e of  l aw,  maj or i t y op. ,  ¶35,  but  

concl udes t hat  Best  Pr i ce f or f ei t ed any er r or  i n t he j ur y 

i nst r uct i ons by not  obj ect i ng t o t hem,  i d. ,  ¶37.   Never t hel ess,  

assumi ng f or  t he sake of  ar gument  t hat  t he j ur y was pr oper l y 

i nst r uct ed,  t he maj or i t y posi t s t hat  a r easonabl e j ur y st i l l  

coul d have f ound t hat  Er i e di d not  br each i t s cont r act  wi t h Best  

Pr i ce because a r easonabl e j ur y coul d have l egi t i mat el y i nf er r ed 
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t hat  Er i e and Best  Pr i ce agr eed t o a pl ace of  payment  ot her  t han 

Best  Pr i ce' s pl ace of  busi ness.   I d. ,  ¶58.   I  di sagr ee.    

¶65 I n suppor t  of  i t s  posi t i on,  t he maj or i t y r el i es on t he 

t est i mony of  Tr evor  Tr i mbl e ( Tr i mbl e) ,  an empl oyee of  Er i e' s  

i nsur ed,  and t he t wo- par t y check pur por t edl y endor sed by Best  

Pr i ce.   I d.   I n r el evant  par t ,  Tr i mbl e' s t est i mony consi st ed of  

t he f ol l owi ng:  Tr i mbl e i nst r uct ed a " handy man"  by t he name of  

Abdul ,  pr esumabl y an associ at e of  Tr i mbl e' s,  t o get  a Best  Pr i ce 

empl oyee t o endor se t he check;  Abdul  di d not  have t o l eave t he 

wor k s i t e t o get  t he s i gnat ur e;  and " ei t her  Dar r y l  or  Paul , "  

bot h of  whom wer e Best  Pr i ce empl oyees pr esent  at  t he wor k s i t e,  

endor sed t he check on behal f  of  Best  Pr i ce.   Not abl y,  Tr i mbl e 

had no per sonal  knowl edge of  any Best  Pr i ce empl oyee endor si ng 

t he check,  and nei t her  Abdul ,  Dar r y l ,  nor  Paul ——t he t hr ee men 

who mi ght  have had such per sonal  knowl edge——t est i f i ed.   What  i s  

mor e,  t hr ee Best  Pr i ce pr i nci pal s t est i f i ed t hat  no one f r om 

Best  Pr i ce ever  endor sed t he check,  and i t  i s  undi sput ed t hat  

Best  Pr i ce was never  act ual l y pai d.   Thus,  accor di ng t o t he 

maj or i t y ' s l ogi c,  Tr i mbl e' s uncor r obor at ed,  sel f - ser vi ng 

t est i mony somehow t r ansl at es i nt o evi dence t hat  Best  Pr i ce 

accept ed payment  at  t he wor k si t e i n l i eu of  i t s  pl ace of  

busi ness.   Whi l e a j ur y i s ent i t l ed t o dr aw i nf er ences f r om t he 

evi dence,  any i nf er ences must  be r easonabl e.   The maj or i t y ' s  

l eap i n l ogi c i s not  a r easonabl e i nf er ence f or  a j ur y t o dr aw.  

¶66 For  t hat  same r eason,  even assumi ng,  as t he maj or i t y 

appar ent l y does,  t hat  Best  Pr i ce pr oper l y desi gnat ed i t s mot i on 

af t er  ver di ct  as a mot i on t o change an answer  i n t he ver di ct ,  I  
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woul d st i l l  concl ude t hat  t her e was i nsuf f i c i ent  evi dence t o 

sust ai n t he j ur y ' s f i ndi ng t hat  Er i e di d not  br each i t s cont r act  

wi t h Best  Pr i ce.  

¶67 I n t he end,  Best  Pr i ce i s not  t he onl y one t o l ose as 

a r esul t  of  t he maj or i t y ' s deci s i on.   Af t er  t oday,  s i mi l ar  smal l  

busi nesses al l  over  t he st at e shoul d be war y of  a c l i ent ' s mer e 

wor d or  handshake,  l est  t hei r  ser vi ces wi l l  go unpai d f or .   I n 

t he f ut ur e,  t hey ought  t o get  a s i gned cont r act  r equi r i ng 

payment  up- f r ont .    

¶68 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

¶69 I  am aut hor i zed t o st at e t hat  Just i ce PATI ENCE DRAKE 

ROGGENSACK j oi ns t hi s di ssent .  
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