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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded with instructions. 

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s an empl oyment  

di scr i mi nat i on case.   The st at e and f eder al  ant i di scr i mi nat i on 

st at ut es ar e r emedi al ;  t hey ar e desi gned t o r emedy pr obl ems 

i dent i f i ed by t he st at e l egi s l at ur e and Congr ess.    

¶2 The Wi sconsi n l egi s l at ur e has decl ar ed t hat  i t  i s  t he 

l egi s l at i ve i nt ent  " t o pr ot ect  by l aw t he r i ght s of  al l  

i ndi v i dual s t o obt ai n gai nf ul  empl oyment  and t o enj oy pr i v i l eges 
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f r ee f r om empl oyment  di scr i mi nat i on. " 1  The Wi sconsi n Fai r  

Empl oyment  Act  i s desi gned t o encour age and f ost er ,  t o t he 

ext ent  pr act i cabl e,  t he empl oyment  of  al l  qual i f i ed i ndi v i dual s.     

¶3 The Uni t ed St at es Supr eme Cour t  has st at ed t hat  al l  

f i l i ngs under  t he f eder al  ant i di scr i mi nat i on st at ut es shoul d be 

const r ued " t o pr ot ect  t he empl oyee' s r i ght s and st at ut or y 

r emedi es; " 2 t he f eder al  pr ocedur es t o c l ai m empl oyment  

di scr i mi nat i on " must  be accessi bl e t o i ndi v i dual s who have no 

det ai l ed knowl edge of  t he r el evant  st at ut or y mechani sms and 

agency pr ocesses. " 3   

¶4 Joyce Al dr i ch,  t he pet i t i oner ,  seeks r evi ew of  a 

publ i shed cour t  of  appeal s deci s i on. 4  The cour t  of  appeal s 

af f i r med an opi ni on of  t he Wi sconsi n Labor  and I ndust r y Revi ew 

Commi ssi on ( LI RC)  di smi ssi ng Ms.  Al dr i ch' s st at e di scr i mi nat i on 

c l ai ms agai nst  her  empl oyer ,  Best  Buy St or es,  L. P.   Ms.  Al dr i ch 

c l ai ms t hat  Best  Buy di scr i mi nat ed agai nst  her  on t he basi s of  

her  age and gender .    

¶5 Ms.  Al dr i ch f i l ed her  c l ai ms f i r st  wi t h t he f eder al  

Equal  Empl oyment  Oppor t uni t y Commi ssi on ( EEOC) .   The cl ai ms 

                                                 
1 Wi s.  St at .  § 111. 31( 2)  ( 2009- 10) .   Al l  subsequent  

r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009- 10 ver si on 
unl ess ot her wi se i ndi cat ed.   

2 Feder al  Expr ess Cor p.  v.  Hol owecki ,  552 U. S.  389,  406 
( 2008) .   

3 Hol owecki ,  552 U. S.  at  403.    

4 Al dr i ch v.  LI RC ( Al dr i ch I I ) ,  2011 WI  App 94,  334 
Wi s.  2d 495,  801 N. W. 2d 457.  
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l at er  went  t o t he Equal  Ri ght s Di v i s i on ( ERD)  of  t he Wi sconsi n 

Depar t ment  of  Wor kf or ce Devel opment  by a pr ocedur e known as 

def er r al .   The cl ai med di scr i mi nat or y conduct  i n t he pr esent  

case occur r ed near l y 10 year s ago.   Nei t her  Ms.  Al dr i ch nor  Best  

Buy has had t he mer i t s of  t he c l ai ms hear d by any cour t  or  any 

f eder al  or  st at e admi ni st r at i ve agency.   The deci s i on t oday 

gi ves Ms.  Al dr i ch and Best  Buy an oppor t uni t y t o be hear d.     

¶6 At  t hi s st age,  t he appeal  r ai ses t he f ol l owi ng t wo 

i ssues:  

¶7 Fi r st ,  under  t he c i r cumst ances of  t he pr esent  case and 

t he gover ni ng r ul es pr omul gat ed by t he Depar t ment  of  Wor kf or ce 

Devel opment ,  i s  Ms.  Al dr i ch' s compl ai nt  deemed f i l ed wi t h t he 

ERD on t he dat e t hat  she f i l ed document s wi t h t he EEOC t hat  

const i t ut ed a " char ge"  under  f eder al  l aw,  or  i s i t  deemed f i l ed 

wi t h t he ERD on t he dat e t hat  she f i l ed document s wi t h t he EEOC 

t hat  woul d have const i t ut ed a compl ai nt  under  st at e l aw?  Best  

Buy,  LI RC,  and t he cour t  of  appeal s t ake t he f or mer  appr oach.     

¶8 Second,  i s Ms.  Al dr i ch bar r ed by t he doct r i ne of  i ssue 

pr ecl usi on f r om l i t i gat i ng bef or e t he ERD t he t i mel i ness of  her  

f i l i ng of  t he f eder al  " char ge"  i n t he EEOC?  I n ot her  wor ds,  may 

Ms.  Al dr i ch ar gue bef or e t he ERD t hat  her  i nt ake quest i onnai r e 

was a t i mel y f i l i ng of  a f eder al  " char ge"  under  f eder al  l aw such 

t hat  t he ERD must  consi der  i t  a compl ai nt  t i mel y f i l ed under  

st at e l aw?  LI RC and t he cour t  of  appeal s appl i ed i ssue 

pr ecl usi on and t hus r ul ed t hat  Ms.  Al dr i ch' s compl ai nt  was t i me-

bar r ed under  t he Wi sconsi n Fai r  Empl oyment  Act  because t he 
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f eder al  di st r i ct  cour t  had det er mi ned t hat  she di d not  f i l e a 

t i mel y " char ge"  wi t h t he EEOC under  f eder al  l aw.        

¶9 For  t he r easons set  f or t h,  we do not  def i ni t i vel y 

deci de t he f i r st  i ssue.   At  t hi s st age,  we r est  our  deci s i on on 

t he second i ssue.   We concl ude t hat  Ms.  Al dr i ch i s not  bar r ed by 

t he doct r i ne of  i ssue pr ecl usi on f r om l i t i gat i ng bef or e t he ERD 

t he t i mel i ness of  t he f i l i ng of  her  f eder al  di scr i mi nat i on 

" char ge"  wi t h t he EEOC.   I n ot her  wor ds,  Ms.  Al dr i ch may 

l i t i gat e whet her  t he i nt ake quest i onnai r e f i l ed wi t h t he EEOC 

qual i f i es as a " char ge"  under  f eder al  l aw.   I f  i t  does,  t hen 

under  t he appr oach t aken by LI RC i n t hi s and pr i or  cases,  i t  was 

f i l ed t i mel y f or  f eder al  and st at e pur poses and Ms.  Al dr i ch wi l l  

be deemed t o have f i l ed a t i mel y compl ai nt  wi t h t he ERD.  

¶10 We concl ude t hat  appl y i ng t he doct r i ne of  i ssue 

pr ecl usi on i n t he pr esent  case does not  compor t  wi t h pr i nci pl es 

of  f undament al  f ai r ness.   We r each t hi s deci s i on based on t he 

uni que ci r cumst ances of  Ms.  Al dr i ch' s case,  t he basi s f or  t he 

deci s i on of  t he f eder al  di st r i ct  cour t  bar r i ng Ms.  Al dr i ch' s  

c l ai m as unt i mel y,  t he shi f t  i n t he f eder al  l aw r el at i ng t o what  

document s const i t ut e a val i d f eder al  " char ge"  ( see Feder al  

Expr ess Cor p.  v .  Hol owecki ,  552 U. S.  389 ( 2008) ) ,  and t he 

Wi sconsi n l egi s l at i ve publ i c pol i cy of  pr ot ect i ng t he st at ut or y  

r i ght s of  empl oyees wi t h di scr i mi nat i on c l ai ms.    

¶11 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t he mat t er  t o LI RC wi t h i nst r uct i ons t o 

r emand t he mat t er  t o t he ERD t o det er mi ne whet her  t he i nt ake 

quest i onnai r e f i l ed wi t h t he f eder al  EEOC i n Ms.  Al dr i ch' s case 
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sat i sf i es t he r equi r ement s of  a char ge under  f eder al  l aw so t hat  

t he char ge was f i l ed t i mel y wi t hi n t he 300- day f eder al  st at ut or y 

per i od.  

¶12 Our  opi ni on i s st r uct ur ed as f ol l ows.    

¶13 Par t  I  pr ovi des backgr ound.   Subpar t  I . A.  ( ¶¶17- 27)  

set s f or t h t he r el at i onshi p bet ween t he st at e admi ni st r at i ve 

agency enf or ci ng t he Wi sconsi n Fai r  Empl oyment  Act  and t he 

f eder al  admi ni st r at i ve agency enf or ci ng t he f eder al  

ant i di scr i mi nat i on st at ut es,  t o gi ve cont ext  t o t he pr esent  

case.   Subpar t  I . B.  ( ¶¶28- 64)  pr ovi des t he f act s  and pr ocedur al  

hi st or y of  t he pr esent  case.    

¶14 Par t  I I  di scusses t he f i r st  i ssue r ai sed by t he 

par t i es——t he meani ng of  Wi s.  Admi n.  Code § DWD 218. 03( 5) ——and 

expl ai ns t hat  we do not  def i ni t i vel y deci de t he i ssue at  t hi s 

t i me.   See ¶¶65- 86.  

¶15 Par t  I I I  i s  our  anal ysi s of  i ssue pr ecl usi on.   Subpar t  

I I I . A.  ( ¶¶90- 96)  pr esent s t he st andar d of  r evi ew;  subpar t  I I I . B.  

( ¶¶97- 108)  anal yzes t he l egal  el ement s of  i ssue pr ecl usi on and 

concl udes t hat  t hey ar e sat i sf i ed i n t he pr esent  case;  and 

subpar t  I I I . C.  ( ¶¶109- 149)  anal yzes whet her  appl y i ng i ssue 

pr ecl usi on compor t s wi t h pr i nci pl es of  f undament al  f ai r ness i n 

t he pr esent  case and concl udes t hat  i t  does not .    

I  

¶16 We f i r st  set  f or t h t he r el at i onshi p bet ween t he st at e 

admi ni st r at i ve agency enf or ci ng t he Wi sconsi n Fai r  Empl oyment  

Act  and t he f eder al  admi ni st r at i ve agency enf or ci ng t he f eder al  

ant i di scr i mi nat i on st at ut es,  t o gi ve cont ext  t o t he pr esent  
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case.   We t hen l ay out  t he f act s and pr ocedur al  hi st or y of  Joyce 

Al dr i ch' s di scr i mi nat i on c l ai ms.  

A 

¶17 An empl oyee who wi shes t o pur sue a di scr i mi nat i on 

c l ai m agai nst  an empl oyer  has t he opt i on of  f i l i ng a c l ai m under  

t he Wi sconsi n Fai r  Empl oyment  Act  wi t h t he Equal  Ri ght s Di v i s i on 

( ERD)  of  t he Wi sconsi n Depar t ment  of  Wor kf or ce Devel opment  or  

f i l i ng a c l ai m under  anal ogous f eder al  st at ut es wi t h t he f eder al  

Equal  Empl oyment  Oppor t uni t y Commi ssi on ( EEOC) .   Because of  t he 

over l appi ng subst ance of  t he st at e and f eder al  st at ut es,  i t  i s  

common f or  bot h t he st at e and f eder al  agenci es t o become 

i nvol ved at  var i ous poi nt s i n i nvest i gat i ng t he same cl ai m.    

¶18 So common,  i n f act ,  t hat  t he Wi sconsi n ERD and t he 

Mi l waukee Di st r i ct  Of f i ce of  t he f eder al  EEOC ar e par t i es t o a 

det ai l ed " wor kshar i ng agr eement . "   The st at ed pur pose of  t he 

agr eement  i s " t o pr ovi de i ndi v i dual s wi t h an ef f i c i ent  pr ocedur e 

f or  obt ai ni ng r edr ess f or  t hei r  gr i evances under  appr opr i at e 

St at e and Feder al  l aws. "   

¶19 Under  t he wor kshar i ng agr eement ,  t he f i r st  agency t o 

r ecei ve a di scr i mi nat i on c l ai m or di nar i l y  " def er s"  t he c l ai m t o 

t he ot her  agency.       

¶20 The use of  t he wor d " def er s"  i s somewhat  st r ange.   I t  

appear s t o mean t hat  t he admi ni st r at i ve agency t hat  f i r st  

r ecei ves t he cl ai m not i f i es t he ot her  agency t hat  a c l ai m has 

been f i l ed.   The wor kshar i ng agr eement  di ct at es t hat  t he f i r st  

agency t o r ecei ve a c l ai m wi l l  pr ocess t he cl ai m and t he " ot her "  

agency t akes no act i on i ni t i al l y .   I n ot her  wor ds,  al t hough t he 
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r ul es and t he agr eement  r ef er  t o t he f i r st  agency " def er r i ng"  a 

c l ai m t o t he " ot her  agency, "  i t  i s  act ual l y t he " ot her  agency"  

( her e t he ERD)  t hat  " def er s"  t o t he agency i n whi ch t he cl ai m i s 

f i r st  f i l ed ( her e t he EEOC) .   

¶21 The Wi sconsi n Depar t ment  of  Wor kf or ce Devel opment  has 

pr omul gat ed a r ul e gover ni ng t he t i mel i ness of  compl ai nt s bef or e 

t he ERD i n def er r al  s i t uat i ons:  

Wi s.  Admi n.  Code § DWD 218. 03( 5) .  Date of filing of 
complaint deferred by another agency.  A compl ai nt  
whi ch i s def er r ed t o t he [ Depar t ment  of  Wor kf or ce 
Devel opment ]  by a f eder al  or  l ocal  empl oyment  
oppor t uni t y agency wi t h whi ch t he depar t ment  has a 
wor kshar i ng agr eement  compl i es wi t h t he r equi r ement s 
of  sub.  ( 3)  and i s consi der ed f i l ed when r ecei ved by 
t he f eder al  or  l ocal  agency. 5 

¶22 The t i me l i mi t  f or  f i l i ng a c l ai m under  bot h t he st at e 

and f eder al  st at ut es i s 300 days f r om t he dat e of  t he al l eged 

di scr i mi nat i on.   I n t he f eder al  syst em,  t he document  t o be f i l ed 

wi t hi n t he 300- day st at ut or y per i od i s r ef er r ed t o as a 

" char ge. "   I n t he st at e syst em,  t he document  t o be f i l ed i s 

r ef er r ed t o as a " compl ai nt "  i n t he st at ut es as wel l  as i n t he 

Wi sconsi n Depar t ment  of  Wor kf or ce Devel opment  r ul es. 6  A r ul e of  

t he Depar t ment  of  Wor kf or ce Devel opment  set s f or t h t he cont ent s 

                                                 
5 Al l  c i t at i ons t o t he Wi sconsi n Admi ni st r at i ve Code ar e 

cur r ent  t hr ough Wi sconsi n Admi ni st r at i ve Regi st er  No.  673 ( ef f .  
Jan.  15,  2012) .   The l anguage of  t he r el evant  r ul es has not  
changed si nce Ms.  Al dr i ch' s demot i on.  

6 See,  e. g. ,  Wi s.  St at .  § 111. 39( 1) ;  Wi s.  St at .  § 111. 375;  
Wi s.  Admi n.  Code § DWD 218. 03.  
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of  a compl ai nt ,  and by r ul e t he Depar t ment  agr ees t o pr ovi de 

" appr opr i at e assi st ance i n compl et i ng and f i l i ng compl ai nt s. " 7  

¶23 Accor di ng t o LI RC,  under  Wi s.  Admi n.  Code § DWD 

218. 03( 5) ,  set  f or t h above,  i n def er r al  s i t uat i ons t he document  

t hat  const i t ut es a f eder al  " char ge"  aut omat i cal l y compl i es wi t h 

t he Depar t ment  r ul es gover ni ng t he f or m and cont ent  of  a 

compl ai nt  f or  pur poses of  t he Wi sconsi n Fai r  Empl oyment  Act  and 

i s consi der ed f i l ed wi t h t he ERD when r ecei ved by t he f eder al  

EEOC.  

                                                 
7 Wi sconsi n Admi n.  Code § DWD 218. 03 pr ovi des i n par t  as 

f ol l ows:  

(3) Form and content of complaint. A compl ai nt  shal l  
be wr i t t en on a f or m whi ch i s avai l abl e at  any 
di v i s i on of f i ce or  on any f or m accept abl e t o t he 
depar t ment .  Each compl ai nt  shal l  be s i gned by t he 
per son f i l i ng t he compl ai nt  or  by t he per son' s dul y 
aut hor i zed r epr esent at i ve.  The si gnat ur e const i t ut es 
an acknowl edgment  t hat  t he par t y or  t he r epr esent at i ve 
has r ead t he compl ai nt ;  t hat  t o t he best  of  t hat  
per son' s knowl edge,  i nf or mat i on and bel i ef  t he 
compl ai nt  i s  t r ue and cor r ect ;  and t hat  t he compl ai nt  
i s  not  bei ng used f or  any i mpr oper  pur pose,  such as t o 
har ass t he par t y agai nst  whom t he compl ai nt  i s  f i l ed.  
Each compl ai nt  shal l  cont ai n al l  of  t he f ol l owi ng 
i nf or mat i on:   

( a)  The name and addr ess of  t he compl ai nant .   

( b)  The name and addr ess of  t he r espondent .   

( c)  A conci se st at ement  of  t he f act s,  i ncl udi ng 
per t i nent  dat es,  const i t ut i ng t he al l eged act  of  
empl oyment  di scr i mi nat i on,  unf ai r  honest y t est i ng or  
unf ai r  genet i c t est i ng.  

(4) Assistance by the department. The depar t ment  
shal l ,  upon r equest ,  pr ovi de appr opr i at e assi st ance i n 
compl et i ng and f i l i ng compl ai nt s.  
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¶24 The f or mal  r equi r ement s f or  a f eder al  " char ge" 8 and f or  

a st at e compl ai nt  di f f er  somewhat .   The r equi r ement s f or  bot h 

                                                 
8 See,  e. g. ,  29 C. F. R.  § 1601. 12 Cont ent s of  char ge;  

amendment  of  char ge:  

( a)  Each char ge shoul d cont ai n t he f ol l owi ng:  

( 1)  The f ul l  name,  addr ess and t el ephone number  of  t he 
per son maki ng t he char ge except  as pr ovi ded i n 
§ 1601. 7;   

( 2)  The f ul l  name and addr ess of  t he per son agai nst  
whom t he char ge i s made,  i f  known ( her ei naf t er  
r ef er r ed t o as t he r espondent ) ;   

( 3)  A c l ear  and conci se st at ement  of  t he f act s,  
i ncl udi ng per t i nent  dat es,  const i t ut i ng t he al l eged 
unl awf ul  empl oyment  pr act i ces:   See § 1601. 15( b) ;   

( 4)  I f  known,  t he appr oxi mat e number  of  empl oyees of  
t he r espondent  empl oyer  or  t he appr oxi mat e number  of  
member s of  t he r espondent  l abor  or gani zat i on,  as t he 
case may be;  and  

( 5)  A st at ement  di scl osi ng whet her  pr oceedi ngs 
i nvol v i ng t he al l eged unl awf ul  empl oyment  pr act i ce 
have been commenced bef or e a St at e or  l ocal  agency 
char ged wi t h t he enf or cement  of  f ai r  empl oyment  
pr act i ce l aws and,  i f  so,  t he dat e of  such 
commencement  and t he name of  t he agency.  

( b)  Not wi t hst andi ng t he pr ovi s i ons of  par agr aph ( a)  of  
t hi s sect i on,  a char ge i s suf f i c i ent  when t he 
Commi ssi on r ecei ves f r om t he per son maki ng t he char ge 
a wr i t t en st at ement  suf f i c i ent l y pr eci se t o i dent i f y 
t he par t i es,  and t o descr i be gener al l y t he act i on or  
pr act i ces compl ai ned of .  A char ge may be amended t o 
cur e t echni cal  def ect s or  omi ssi ons,  i ncl udi ng f ai l ur e 
t o ver i f y t he char ge,  or  t o c l ar i f y and ampl i f y 
al l egat i ons made t her ei n.  Such amendment s and 
amendment s al l egi ng addi t i onal  act s whi ch const i t ut e 
unl awf ul  empl oyment  pr act i ces r el at ed t o or  gr owi ng 
out  of  t he subj ect  mat t er  of  t he or i gi nal  char ge wi l l  
r el at e back t o t he dat e t he char ge was f i r st  r ecei ved.  
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ar e mi ni mal ,  i n r ecogni t i on of  t he f act  t hat  many compl ai nant s 

pr oceed wi t hout  at t or neys and t he f act  t hat  t he 

ant i di scr i mi nat i on l aws ar e r emedi al  i n nat ur e.  

 ¶25 As not ed above,  i n t he st at e syst em,  t he Depar t ment  of  

Wor kf or ce Devel opment  pr ovi des " appr opr i at e assi st ance i n 

compl et i ng and f i l i ng compl ai nt s. "   I n t he f eder al  syst em,  t he 

EEOC i s i nvol ved i n t he f i l i ng as wel l ,  but  r at her  t han mer el y  

pr ovi di ng assi st ance when necessar y,  i t  appear s t hat  t he EEOC 

i nvest i gat or s ar e r esponsi bl e i n al l  cases f or  conver t i ng t he 

i nf or mat i on f r om t he i nt ake quest i onnai r e compl et ed by t he 

compl ai nant  i nt o a " char ge. "      

¶26 The pr esent  case i l l ust r at es t hat  al t hough a 

compl ai nant  may pr ovi de i nf or mat i on t o t he EEOC t i mel y,  t he EEOC 

does not  al ways f i l e t he " char ge, "  whi ch i s dr af t ed by an EEOC 

i nvest i gat or  and appr oved by t he compl ai nant ,  unt i l  af t er  t he 

300- day st at ut or y t i me l i mi t  has passed.   LI RC advi ses t hat  any 

del ay by t he i nvest i gat or  i n pr epar i ng a " char ge"  f or  f i l i ng 

does not  af f ect  t he t i mel i ness of  t he " char ge"  when t he i nt ake 

quest i onnai r e or  ot her  document  f i l ed wi t h t he EEOC and used by 

t he EEOC i nvest i gat or  i n pr epar i ng t he " char ge"  may be deemed a 

" char ge"  under  f eder al  l aw. 9    

 ¶27 Wi t h t hi s descr i pt i on of  t he wor kshar i ng ar r angement  

bet ween t he st at e and f eder al  agenci es and t he Wi sconsi n 

                                                                                                                                                             
A char ge t hat  has been so amended shal l  not  be 
r equi r ed t o be r edef er r ed.  

9 Br i ef  of  Labor  and I ndust r y Revi ew Commi ssi on at  30- 31.  
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Depar t ment  r ul es,  we t ur n t o expl ai n what  happened wi t h Ms.  

Al dr i ch' s di scr i mi nat i on c l ai ms agai nst  Best  Buy.   

B 

¶28 The mer i t s of  Ms.  Al dr i ch' s age and gender  

di scr i mi nat i on c l ai ms ar e not  bef or e t he cour t  and have not  yet  

been l i t i gat ed bef or e any agency or  cour t .   We set  f or t h a 

l i mi t ed account  of  her  al l egat i ons as backgr ound,  and we set  

f or t h her  at t empt s t o have her  c l ai ms hear d on t he mer i t s by 

ei t her  t he EEOC or  t he ERD.  

 ¶29 Ms.  Al dr i ch began wor k at  Best  Buy i n 1987 and ear ned 

a number  of  pr omot i ons over  t he year s.   I n Mar ch of  2003 she was 

demot ed.   Ms.  Al dr i ch al l eged t hat  sever al  mal e manager s wer e 

not  demot ed even t hough t he r easons f or  her  demot i on appl i ed 

equal l y t o t hem.   She al so al l eged t hat  younger ,  mal e empl oyees 

r ecei ved vacat i on t hat  she had r equest ed,  t ook demot i ons wi t hout  

pay cut s,  and made comment s about  her  age.  

 ¶30 Af t er  her  demot i on,  Ms.  Al dr i ch communi cat ed wi t h t he 

f eder al  EEOC i n Mi l waukee t o i nqui r e about  f i l i ng a 

di scr i mi nat i on c l ai m agai nst  Best  Buy.   Dur i ng a br i ef  

conver sat i on,  an EEOC empl oyee t ol d her  t hat  t he EEOC woul d send 

paper wor k t o her  and t hat  when she compl et ed t he paper wor k and 

sent  i t  back t o t he EEOC,  her  c l ai m woul d be f i l ed.    

 ¶31 Ms.  Al dr i ch r ecei ved t wo document s f r om t he f eder al  

EEOC i n l at e Mar ch or  ear l y Apr i l  of  2003,  a " Basi c 

Quest i onnai r e"  and a " Char ge Quest i onnai r e. "   We wi l l  r ef er  t o 

bot h t hese document s t oget her  as t he i nt ake quest i onnai r e.  
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¶32 The Basi c Quest i onnai r e asked f or  i nf or mat i on about  

Ms.  Al dr i ch' s empl oyer  and Ms.  Al dr i ch' s empl oyment  hi st or y,  

i ncl udi ng t he names of  her  super vi sor s,  whet her  she had ever  

been pr omot ed,  and whet her  she had r ecei ved any negat i ve 

eval uat i ons.   I t  al so asked her  t o descr i be t he di scr i mi nat or y 

act i ons t hat  wer e t he basi s of  her  c l ai m and t o pr ovi de t he 

names of  t he per sons i nvol ved and t he dat es.   Addi t i onal l y,  i t  

asked Ms.  Al dr i ch t o pr ovi de i nf or mat i on about  how ot her  

empl oyees i n " ver y s i mi l ar  c i r cumst ances"  wer e t r eat ed and t o 

pr ovi de t he names of  any wi t nesses.    

¶33 The Char ge Quest i onnai r e asked f or  Joyce Al dr i ch' s 

f ul l  name,  addr ess,  t el ephone number ,  age,  sex,  and r ace.   I t  

i ncl uded a sect i on ent i t l ed " Those act i ons t hat  you wi sh t o 

i ncl ude i n t he char ge, "  whi ch asked f or  t he dat es of  

di scr i mi nat i on,  t he names and j ob t i t l es of  i ndi v i dual s who 

di scr i mi nat ed agai nst  Ms.  Al dr i ch,  a descr i pt i on of  t he 

di scr i mi nat i on,  and a descr i pt i on of  t he r easons t he empl oyer  

gave f or  i t s act i ons agai nst  Ms.  Al dr i ch.   

 ¶34 Ms.  Al dr i ch compl et ed t he t wo quest i onnai r es.   She 

si gned bot h under  penal t y of  per j ur y.   The EEOC r ecei ved Ms.  

Al dr i ch' s compl et ed i nt ake quest i onnai r e on August  27,  2003,  

wi t h appr oxi mat el y one- hal f  of  t he 300- day t i me l i mi t  yet  t o 

expi r e.   Upon r ecei pt  of  t he i nt ake quest i onnai r e,  t he EEOC 

assi gned a 2003 EEOC char ge number  t o Ms.  Al dr i ch' s case and 

assi gned t he case t o Wendy Mar t i n,  one of  i t s  i nvest i gat or s.  

 ¶35 On August  29,  2003,  t he EEOC i nvest i gat or  sent  a 

l et t er  t o Ms.  Al dr i ch expl ai ni ng t he need f or  addi t i onal  
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i nf or mat i on t o dr af t  t he char ge.   Upon r ecei v i ng t he l et t er ,  Ms.  

Al dr i ch cal l ed t he EEOC i nvest i gat or  and pr ovi ded t he r equest ed 

i nf or mat i on.    

 ¶36 At  l east  t wi ce dur i ng t he f al l  of  2003,  Ms.  Al dr i ch 

communi cat ed wi t h t he f eder al  EEOC i nvest i gat or  t o check on t he 

st at us of  her  case.   I n December ,  t he EEOC i nvest i gat or  i nf or med 

Ms.  Al dr i ch t hat  t he case had been t r ansf er r ed t o Li l i  Ll anas,  

anot her  EEOC i nvest i gat or .  

 ¶37 Ms.  Al dr i ch spoke t o t hi s second EEOC i nvest i gat or  

once and answer ed addi t i onal  quest i ons i n l at e December  or  ear l y 

Januar y.   Somet i me i n Januar y,  Ms.  Al dr i ch r ecei ved a dr af t  of  a 

char ge f r om t he second i nvest i gat or .   Accor di ng t o Ms.  Al dr i ch,  

t he dr af t  cont ai ned sever al  i naccur aci es.   I n r esponse,  Ms.  

Al dr i ch cal l ed t he second i nvest i gat or  and al so sent  her  a 

l et t er  t hat  i nc l uded " Cor r ect i ons t o be made on Char ge of  

Di scr i mi nat i on"  and " Mor e Char ges of  Di scr i mi nat i on. "   

 ¶38 Ms.  Al dr i ch' s l et t er  pr ovi ded i nf or mat i on on a var i et y 

of  heal t h pr obl ems she endur ed dur i ng t he f al l  and wi nt er  of  

2003,  i ncl udi ng f oot  sur ger y,  sur ger y t o r emove a mass f r om her  

col on,  headaches,  back pai n,  and a mi l d hear t  at t ack.   Ms.  

Al dr i ch expl ai ned t hat  mul t i pl e doct or s t ol d her  t hat  st r ess was 

t o bl ame f or  her  heal t h pr obl ems and t hat  she shoul d not  r et ur n 

t o Best  Buy.   I n her  l et t er ,  Ms.  Al dr i ch t ol d t he second 

i nvest i gat or  t hat  she gave her  wr i t t en separ at i on not i ce t o Best  

Buy on Januar y 26,  2004.   

 ¶39 I n l at e Januar y or  ear l y Febr uar y 2004,  Ms.  Al dr i ch 

r ecei ved a r evi sed dr af t  of  t he char ge f r om t he second EEOC 



No.  2010AP1785   

 

14 
 

i nvest i gat or .   I t  i ncor por at ed Ms.  Al dr i ch' s cor r ect i ons but  di d 

not  i ncl ude her  c l ai m of  const r uct i ve di schar ge.    

¶40 Ms.  Al dr i ch s i gned t he char ge on Febr uar y 4,  2004,  and 

t he f eder al  EEOC r ecei ved t he char ge on Febr uar y 10,  2004.   

Pur suant  t o i t s wor kshar i ng agr eement  wi t h t he ERD,  t he f eder al  

EEOC t r ansmi t t ed t he char ge t o t he ERD on Febr uar y 17,  2004,  and 

not i f i ed t he ERD t hat  t he EEOC woul d i ni t i al l y  pr ocess t he case.   

The ERD r ecei ved t he " char ge"  and t he EEOC' s l et t er  on Febr uar y 

18,  2004.    

¶41 On Mar ch 11,  2004,  t he ERD not i f i ed t he par t i es t hat  

i t  woul d t ake no act i on whi l e t he EEOC i nvest i gat ed because t he 

wor kshar i ng agr eement  di ct at es t hat  t he c l ai m i s i ni t i al l y  

pr ocessed by t he f i r st  agency t o r ecei ve i t .  

 ¶42 Ms.  Al dr i ch was not  r epr esent ed by an at t or ney f r om 

Mar ch of  2003 t hr ough Febr uar y of  2004.  

 ¶43 On Januar y 14,  2005,  t he EEOC i ssued a " Di smi ssal  and 

Not i ce of  Ri ght s, "  not i f y i ng Ms.  Al dr i ch t hat  t he EEOC was 

cl osi ng i t s i nvest i gat i on of  her  case because i t  coul d not  

det er mi ne,  based on her  char ge,  t hat  Best  Buy had vi ol at ed t he 

appl i cabl e ant i di scr i mi nat i on st at ut es.   The not i ce i ndi cat ed 

t hat  Ms.  Al dr i ch coul d br i ng a sui t  i n f eder al  cour t  wi t hi n 90 

days of  r ecei v i ng t he di smi ssal  not i ce t o chal l enge t he EEOC' s 

di smi ssal  of  her  c l ai m.   

 ¶44 On Mar ch 3,  2005,  t he ERD sent  Ms.  Al dr i ch a l et t er  

advi s i ng her  t hat  i t  woul d conduct  an i ndependent  i nvest i gat i on 

of  her  case i f  she submi t t ed a wr i t t en r equest  by Mar ch 23,  

2005.   Ms.  Al dr i ch r equest ed an i ndependent  i nvest i gat i on by t he 
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ERD i n a l et t er  dat ed Mar ch 16,  2005, 10 whi ch was r ecei ved by t he 

ERD on Mar ch 21,  2005.   

 ¶45 I n Apr i l  2005,  Ms.  Al dr i ch al so exer ci sed her  r i ght  t o 

f i l e a c i v i l  act i on i n t he Uni t ed St at es Di st r i ct  Cour t  f or  t he 

West er n Di st r i ct  of  Wi sconsi n,  seeki ng r evi ew of  t he EEOC' s 

di smi ssal  of  her  di scr i mi nat i on c l ai ms.   As a r esul t ,  t he ERD 

hel d i t s i nvest i gat i on i n abeyance.   

 ¶46 I n her  act i on bef or e t he f eder al  di st r i ct  cour t ,  Ms.  

Al dr i ch al l eged t hat  her  Mar ch 2003 demot i on was di scr i mi nat or y 

and t hat  she was const r uct i vel y di schar ged i n Januar y 2004.   

Best  Buy moved f or  summar y j udgment ,  c l ai mi ng t hat  Ms.  Al dr i ch' s 

char ge was t i me- bar r ed because i t  was r ecei ved by t he EEOC on 

Febr uar y 10,  2004,  mor e t han 300 days af t er  her  Mar ch 2003 

demot i on.   Ms.  Al dr i ch ar gued t o t he f eder al  di st r i ct  cour t  t hat  

t he i nt ake quest i onnai r e she submi t t ed on August  27,  2003 

const i t ut ed a val i d char ge under  f eder al  l aw and was wi t hi n t he 

300- day st at ut or y t i me per i od.  

 ¶47 I n a deci s i on t hat  pr edat ed t he Uni t ed St at es Supr eme 

Cour t  deci s i on i n Feder al  Expr ess Cor p.  v.  Hol owecki ,  552 

U. S.  389 ( 2008) ,  t he f eder al  di st r i ct  cour t  gr ant ed Best  Buy' s  

mot i on f or  summar y j udgment  and di smi ssed Ms.  Al dr i ch' s c l ai ms. 11   

¶48 The f eder al  di st r i ct  cour t  r est ed i t s hol di ng on 

Per ki ns v.  Si l ver st ei n,  939 F. 2d 463 ( 7t h Ci r .  1991) .   I n t hat  

                                                 
10 The l et t er  was acci dent al l y dat ed Mar ch 16,  2004 r at her  

t han 2005.  

11 Al dr i ch v.  Best  Buy,  No.  05- C- 226- S,  s l i p op.  ( W. D.  Wi s.  
Sept .  21,  2005) .   
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case,  t he Sevent h Ci r cui t  Cour t  of  Appeal s decl i ned t o t r eat  an 

i nt ake quest i onnai r e as a f eder al  char ge because t he EEOC 

i nvest i gat or  had i nf or med t he compl ai nant  t hat  t he i nt ake 

quest i onnai r e cont ai ned i nsuf f i c i ent  i nf or mat i on and t hat  no 

f ur t her  act i on woul d be t aken on t he basi s of  t he 

quest i onnai r e. 12 

 ¶49 Because t he f i r s t  EEOC i nvest i gat or  sent  Ms.  Al dr i ch a 

l et t er  r equest i ng f ur t her  i nf or mat i on i n or der  t o compl et e t he 

char ge,  t he f eder al  di st r i ct  cour t  concl uded t hat  Ms.  Al dr i ch' s 

case was i ndi st i ngui shabl e f r om Per ki ns.   The f eder al  di st r i ct  

cour t  was unmoved by t he f act  t hat  Ms.  Al dr i ch t i mel y compl et ed 

t he i nt ake quest i onnai r e,  pr ompt l y r esponded t o t he r equest  f or  

addi t i onal  i nf or mat i on,  and cal l ed t he EEOC on a number  of  

occasi ons t o check on t he st at us of  her  case.   I t  was appar ent l y 

i r r el evant  t o t he f eder al  di st r i ct  cour t  t hat  Ms.  Al dr i ch was 

dependent  on t he act i ons of  t he EEOC i nvest i gat or s t o compl et e 

t he f i l i ng of  her  char ge,  t hat  mont hs passed whi l e Ms.  Al dr i ch 

wai t ed f or  t he EEOC i nvest i gat or s t o dr af t  her  char ge,  t hat  her  

case was swi t ched f r om one EEOC i nvest i gat or  t o anot her ,  and 

t hat  t he f i nal  del ay occur r ed because t he f i r st  dr af t  compl et ed 

by t he EEOC i nvest i gat or  was unsat i sf act or y. 13 

                                                 
12 Per ki ns v.  Si l ver st ei n,  939 F. 2d 463,  470 ( 7t h Ci r .  

1991) .  

13 The f eder al  di s t r i ct  cour t  al so gr ant ed summar y j udgment  
on Ms.  Al dr i ch' s const r uct i ve di schar ge cl ai m because i t  was not  
i ncl uded i n t he char ge t hat  t he EEOC r ecei ved on Febr uar y 10,  
2004,  and t her ef or e Ms.  Al dr i ch had f ai l ed t o exhaust  her  
admi ni st r at i ve r emedi es wi t h r espect  t o t hat  c l ai m.   
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 ¶50 Rat her  t han appeal  t he f eder al  di st r i ct  cour t ' s  

deci s i on t o t he Sevent h Ci r cui t  Cour t  of  Appeal s,  Ms.  Al dr i ch 

r equest ed t hat  t he ERD r ecommence i t s i ndependent  i nvest i gat i on.   

On June 6,  2006,  t he ERD i ssued an i ni t i al  det er mi nat i on,  

f i ndi ng pr obabl e cause t o bel i eve t hat  Best  Buy vi ol at ed t he 

Wi sconsi n Fai r  Empl oyment  Act .   Thus,  Ms.  Al dr i ch' s case was 

schedul ed f or  a hear i ng on t he mer i t s bef or e an admi ni st r at i ve 

l aw j udge ( ALJ) .  

 ¶51 Best  Buy moved t he ALJ t o di smi ss t he pr oceedi ng on 

t he basi s of  c l ai m pr ecl usi on.   The ALJ gr ant ed Best  Buy' s 

mot i on,  concl udi ng t hat  t he f eder al  di st r i ct  cour t  act i on 

sat i sf i ed t he el ement s of  c l ai m pr ecl usi on.   LI RC af f i r med.   On 

cer t i or ar i  r evi ew,  t he c i r cui t  cour t  r ever sed LI RC' s deci s i on.  

 ¶52 I n a publ i shed deci s i on,  Al dr i ch v.  Labor  & I ndust r i al  

Revi ew Commi ssi on ( Al dr i ch I ) ,  2009 WI  App 63,  310 Wi s.  2d 796,  

751 N. W. 2d 866,  t he cour t  of  appeal s af f i r med t he ci r cui t  

cour t ' s  r ever sal  of  t he LI RC deci s i on di smi ssi ng Ms.  Al dr i ch' s 

WFEA cl ai m agai nst  Best  Buy.   The cour t  of  appeal s concl uded 

t hat  c l ai m pr ecl usi on coul d not  bar  Ms.  Al dr i ch' s st at e 

di scr i mi nat i on c l ai ms because " [ t ] he excl usi ve means of  

asser t i ng a [ Wi sconsi n Fai r  Empl oyment  Act ]  c l ai m i s t hr ough t he 

Depar t ment  of  Wor kf or ce Devel opment ' s Equal  Ri ght s Di v i s i on"  and 

Ms.  Al dr i ch,  t her ef or e,  coul d not  have l i t i gat ed her  Wi sconsi n 

Fai r  Empl oyment  Act  c l ai ms i n t he f eder al  cour t  act i on. 14   

                                                 
14 Al dr i ch v.  LI RC ( Al dr i ch I ) ,  2008 WI  App 63,  ¶9,  310 

Wi s.  2d 796,  751 N. W. 2d 866.  
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 ¶53 On r emand,  Best  Buy agai n moved t he ERD t o di smi ss Ms.  

Al dr i ch' s c l ai m bef or e i t .   Best  Buy' s second mot i on t o di smi ss 

asser t ed t hat  Ms.  Al dr i ch' s c l ai ms wer e unt i mel y under  t he 

appl i cabl e r ul es adopt ed by t he Depar t ment  of  Wor kf or ce 

Devel opment  under  t he Wi sconsi n Fai r  Empl oyment  Act .     

¶54 Best  Buy cont ended t hat  under  Wi s.  Admi n.  Code § DWD 

218. 03( 5) ,  quot ed above,  Ms.  Al dr i ch' s compl ai nt  was deemed 

f i l ed wi t h t he ERD when Ms.  Al dr i ch' s " char ge"  was r ecei ved by 

t he EEOC.   Best  Buy asser t ed t hat  i ssue pr ecl usi on bar r ed Ms.  

Al dr i ch f r om ar gui ng bef or e t he ERD t hat  her  i nt ake 

quest i onnai r e const i t ut ed a " char ge"  under  f eder al  l aw because 

t he f eder al  di st r i ct  cour t  had al r eady deci ded t hat  Ms.  

Al dr i ch' s " char ge"  was a l at er  document  t hat  was not  r ecei ved by 

t he EEOC unt i l  Febr uar y 10,  2004,  mor e t han 300 days af t er  t he 

al l eged di scr i mi nat i on.  

 ¶55 The ALJ gr ant ed Best  Buy' s  mot i on t o di smi ss Ms.  

Al dr i ch' s c l ai m.   The ALJ ci t ed Wi s.  St at .  § 111. 39( 1) ,  whi ch 

pr ovi des,  i n r el evant  par t ,  t hat  " [ t ] he depar t ment  may r ecei ve 

and i nvest i gat e a compl ai nt  .  .  .  i f  t he compl ai nt  i s  f i l ed wi t h 

t he depar t ment  no mor e t han 300 days af t er  t he al l eged 

di scr i mi nat i on .  .  .  occur r ed. "   The ALJ t hen expl ai ned t hat  

" [ w] hi l e t he ERD gener al l y consi der s t he f i r st  wr i t t en cont act  

al l egi ng di scr i mi nat i on t o be t he dat e of  f i l i ng,  .  .  .  t hi s 

s i t uat i on i nvol ves def er r al  and not  a case t hat  was f i r st  f i l ed 

wi t h t he ERD. "   Accor di ng t o t he ALJ,  i n a def er r al  s i t uat i on,  

Wi s.  Admi n.  Code.  § DWD 218. 03( 5)  appl i es and " i s const r ued t o 

mean t hat  t he ' Char ge of  Di scr i mi nat i on'  .  .  .  t hat  was r ecei ved 
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at  t he EEOC on Febr uar y 10 of  2004 i s deemed by t he ERD t o be a 

compl ai nt  t hat  was f i l ed on Febr uar y 10 of  2004 even t hough i t  

was not  act ual l y r ecei ved at  t he ERD unt i l  Febr uar y 18 of  2004. "   

 ¶56 The ALJ st at ed t hat  " t he f eder al  cour t  det er mi ned t hat  

Febr uar y 10 of  2004 was t he dat e of  f i l i ng [ wi t h t he EEOC]  and 

r ej ect ed [ Ms.  Al dr i ch' s]  ar gument  t hat  August  27 of  2003 shoul d 

be consi der ed t he dat e of  f i l i ng [ wi t h t he EEOC] . "   

Consequent l y,  t he ALJ concl uded t hat  Ms.  Al dr i ch woul d be 

pr ecl uded f r om r el i t i gat i ng t he i ssue of  when her  " char ge"  was 

f i l ed wi t h t he EEOC.    

¶57 The ALJ di d not e t hat  i ssue pr ec l usi on may be appl i ed 

onl y i f  i t  compor t s wi t h " f undament al  f ai r ness"  and ci t ed t he 

f i ve f act or s t hat  ar e or di nar i l y  consi der ed t o ai d t hi s 

det er mi nat i on.   Then t he ALJ concl uded,  wi t hout  r ef er ence t o t he 

f undament al  f ai r ness f act or s,  t hat  " [ b] ased on t he doct r i ne of  

i ssue pr ecl usi on,  t he det er mi nat i on of  t he U. S.  Di st r i ct  Cour t  

t hat  t he Compl ai nant ' s ' Char ge of  Di scr i mi nat i on'  was f i l ed wi t h 

t he EEOC on Febr uar y 10 of  2004 ( and not  on August  27 of  2003)  

must  be accept ed. "   Wi t h r espect  t o Ms.  Al dr i ch' s const r uct i ve 

di schar ge cl ai m,  t he ALJ concl uded t hat  i t  was unt i mel y because 

i t  was not  i ncl uded i n t he char ge t hat  t he EEOC r ecei ved on 

Febr uar y 10,  2004.    

 ¶58 Ms.  Al dr i ch pet i t i oned LI RC f or  r evi ew of  t he ALJ' s 

deci s i on,  and LI RC af f i r med. 15  As we expl ai n bel ow,  i t  i s  LI RC' s 

deci s i on t hat  we r evi ew i n t he pr esent  case.  
                                                 

15 Al dr i ch v.  Best  Buy,  ERD No.  CR200400999 ( LI RC,  May 21,  
2009) .    
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¶59 LI RC af f i r med t he ALJ' s i nt er pr et at i on of  Wi s.  Admi n.  

Code § DWD 218. 03( 5) .   LI RC st r essed t hat  i t  has consi st ent l y 

concl uded t hat  a compl ai nt  def er r ed t o t he ERD f r om t he EEOC 

( wher e i t  was f i r st  f i l ed)  i s deemed f i l ed wi t h t he ERD on t he 

dat e t he compl ai nant  sat i sf i es t he f i l i ng r equi r ement s of  a 

" char ge"  under  f eder al  l aw. 16  

 ¶60 LI RC t hen af f i r med t he ALJ' s  deci s i on t o appl y  i ssue 

pr ecl usi on and bar  Ms.  Al dr i ch f r om r el i t i gat i ng t he i ssue of  

whet her  her  i nt ake quest i onnai r e const i t ut ed a " char ge"  under  

f eder al  l aw.   LI RC consi der ed t he f i ve f undament al  f ai r ness 

f act or s i n i ssue pr ecl usi on and concl uded t hat  none was 

i mpl i cat ed i n t he pr esent  case.   Accor di ngl y,  LI RC concl uded 

t hat  " Al dr i ch' s demot i on cl ai m must  be di smi ssed as unt i mel y. "   

 ¶61 Last l y,  LI RC af f i r med t he ALJ' s det er mi nat i on t hat  Ms.  

Al dr i ch' s const r uct i ve di schar ge cl ai m was not  t i mel y f i l ed 

because i t  was never  f i l ed di r ect l y wi t h t he ERD and t he f eder al  

cour t  det er mi ned t hat  i t  was not  i ncl uded i n a t i mel y char ge 

f i l ed wi t h t he EEOC.  

 ¶62 On cer t i or ar i  r evi ew f or  t he second t i me,  t he c i r cui t  

cour t  r ever sed LI RC f or  a second t i me. 17  The ci r cui t  cour t  

i nt er pr et ed Al dr i ch I  t o " t aci t l y  suggest [ ]  i ssue pr ecl usi on i s 

not  avai l abl e t o LI RC and Best  Buy,  I nc.  i n t hi s case. "   The 

                                                 
16 LI RC ci t ed Keup v.  Mayvi l l e Pr oduct s,  ERD No.  9302193,  

( LI RC,  June 22,  1995) ,  and Mozden v.  Br akebush Br ot her s,  I nc. ,  
ERD No.  CR200600005 ( LI RC,  Mar .  30,  2007) .   

17 Al dr i ch v.  LI RC,  No.  09CV518,  unpubl i shed or der  ( Eau 
Cl ai r e Count y Ci r .  Ct .  June 9,  2010) .   
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c i r cui t  cour t  bel i eved " i t  was t he i nt ent i on of  t he Cour t  of  

Appeal s t hat  Joyce Al dr i ch' s case woul d go back t o t he Equal  

Ri ght s Di v i s i on f or  an act ual  evi dent i ar y hear i ng on her  

under l y i ng subst ant i ve c l ai m. "   

 ¶63 I n a publ i shed deci s i on,  t he cour t  of  appeal s  r ever sed 

t he ci r cui t  cour t  and r emanded wi t h di r ect i ons t o r ei nst at e 

LI RC' s deci s i on. 18  Fi r st ,  t he cour t  of  appeal s af f i r med LI RC' s 

i nt er pr et at i on of  Wi s.  Admi n.  Code § DWD 218. 03( 5) ,  concl udi ng 

t hat  i n a def er r al  s i t uat i on l i ke t he pr esent  case,  a compl ai nt  

i s  deemed f i l ed wi t h t he Wi sconsi n ERD on t he dat e t he EEOC 

r ecei ves a f eder al  " char ge"  of  di scr i mi nat i on. 19  Second,  t he 

cour t  of  appeal s af f i r med LI RC' s deci s i on t o appl y i ssue 

pr ecl usi on and bar  Ms.  Al dr i ch f r om r el i t i gat i ng t he i ssue of  

whet her  her  i nt ake quest i onnai r e const i t ut ed a char ge under  

f eder al  l aw.   

 ¶64 Thi s cour t  accept ed Ms.  Al dr i ch' s pet i t i on f or  r evi ew.  

I I  

 ¶65 We t ur n t o t he f i r st  quest i on t he par t i es pr esent :   I n 

a def er r al  s i t uat i on l i ke t he pr esent  case,  under  t he appl i cabl e 

Depar t ment  of  Wor kf or ce Devel opment  r ul es,  i s  a compl ai nt  deemed 

f i l ed wi t h t he ERD on t he dat e t hat  t he compl ai nant  f i l ed 

document s wi t h t he EEOC t hat  const i t ut ed a " char ge"  under  

f eder al  l aw,  or  i s i t  deemed f i l ed on t he dat e t hat  t he 

                                                 
18 Al dr i ch v.  LI RC ( Al dr i ch I I ) ,  2011 WI  App 94,  334 

Wi s.  2d 495,  801 N. W. 2d 457.  

19 Al dr i ch I I ,  334 Wi s.  2d 495,  ¶¶14- 16.  
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compl ai nant  f i l ed document s wi t h t he EEOC t hat  woul d have 

const i t ut ed a " compl ai nt "  under  st at e l aw?  To put  i t  anot her  

way,  i f  t he i nt ake quest i onnai r e Ms.  Al dr i ch f i l ed wi t h t he EEOC 

woul d have qual i f i ed as a compl ai nt  under  st at e l aw,  coul d Ms.  

Al dr i ch be deemed t o have t i mel y f i l ed a compl ai nt  under  t he 

Wi sconsi n Fai r  Empl oyment  Act  even i f  t he ERD di d not  r ecei ve 

t he document s f r om t he EEOC unt i l  af t er  t he 300- day st at ut or y 

per i od expi r ed,  or  must  Ms.  Al dr i ch est abl i sh t hat  t he i nt ake 

quest i onnai r e const i t ut ed a " char ge"  under  f eder al  l aw? 

¶66 Much of  t he par t i es '  di sput e has cent er ed ar ound Wi s.  

Admi n.  Code § DWD 218. 03( 5) ,  di scussed above,  whi ch gover ns t he 

t i mel i ness of  a c l ai m t hat  was i ni t i at ed wi t h an agency wi t h 

whi ch t he ERD has a wor kshar i ng agr eement .   Wi sconsi n Admi n.  

Code § DWD 218. 03( 5)  i s ent i t l ed " Dat e of  f i l i ng of  compl ai nt  

def er r ed by anot her  agency, "  and i t  r eads as f ol l ows:  

A compl ai nt  whi ch i s def er r ed t o t he depar t ment  by a 
f eder al  or  l ocal  empl oyment  oppor t uni t y agency wi t h 
whi ch t he [ Depar t ment  of  Wor kf or ce Devel opment ]  has a 
wor kshar i ng agr eement  compl i es wi t h t he r equi r ement s 
of  sub.  ( 3)  and i s consi der ed f i l ed when r ecei ved by 
t he f eder al  or  l ocal  agency.   

¶67 Because Wi s.  Admi n.  Code § DWD 218. 03( 5)  deems a 

compl ai nt  f i l ed wi t h t he ERD when i t  i s  r ecei ved by t he f eder al  

agency ( t he EEOC)  or  a l ocal  agency,  i t  cr eat es an except i on t o 

t he gener al  r ul e t hat  a compl ai nt  i s  deemed f i l ed on t he dat e i t  

i s  physi cal l y r ecei ved by t he ERD. 20   The par t i es di sput e t he 

                                                 
20 See Wi s.  Admi n.  Code § DWD 218. 02( 6)  ( " ' Fi l i ng'  means t he 

physi cal  r ecei pt  of  a document . " ) .  
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meani ng of  t he r ul e.   Nei t her  par t y ' s i nt er pr et at i on f i t s  

comf or t abl y wi t h t he t ext  of  t he r ul e.  

¶68 Best  Buy and LI RC ar gue t hat  Wi s.  Admi n.  Code § DWD 

218. 03( 5)  uses t he wor d " compl ai nt "  gener i cal l y t o r ef er  bot h t o 

f eder al  " char ges"  and t o any di scr i mi nat i on c l ai ms f i l ed i n 

l ocal  agenci es;  " compl ai nt "  as used i n t he r ul e r ef er s t o t he 

pl eadi ng ( what ever  i t  i s  cal l ed)  " whi ch i s def er r ed"  by anot her  

agency t o t he ERD.    

¶69 Fur t her mor e,  Best  Buy and LI RC r ead t he wor d 

" def er r ed"  t o mean " sent . "   I n ot her  wor ds,  Best  Buy and t he 

LI RC i nt er pr et  t he r ul e t o mean t hat  a pl eadi ng must  act ual l y be 

sent  f r om t he EEOC t o t he ERD t o qual i f y as a " compl ai nt  whi ch 

i s def er r ed. "  

¶70 Best  Buy' s and LI RC' s i nt er pr et at i on of  t he wor ds 

" compl ai nt "  and " def er r ed"  i n t he r ul e i s not  a nat ur al  r eadi ng 

of  t hese wor ds.    

¶71 I n t he pr esent  case,  Best  Buy ar gues t hat  t he onl y 

document  t he ERD " r ecei ved"  was t he " char ge"  t hat  t he EEOC 

r ecei ved on Febr uar y 10,  2004.   They acknowl edge t hat  Wi s.  

Admi n.  Code § DWD 218. 03( 5)  cr eat es an except i on t o t he physi cal  

r ecei pt  r equi r ement ,  and t hus ar gue t hat  under  t he def er r al  
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pr ovi s i on,  Ms.  Al dr i ch' s compl ai nt  shoul d be deemed f i l ed wi t h 

t he ERD on Febr uar y 10,  2004. 21 

¶72 I n sum,  accor di ng t o Best  Buy and LI RC,  i n a def er r al  

s i t uat i on l i ke t he i nst ant  case,  onl y a " char ge"  f i l ed t i mel y 

wi t h t he EEOC accor di ng t o f eder al  l aw i s deemed a compl ai nt  

r ecei ved t i mel y by t he ERD.     

¶73 Thi s i nt er pr et at i on——t hat  a st at e compl ai nt  i s  deemed 

f i l ed when t he f eder al  agency r ecei ves document at i on t hat  

const i t ut es a " char ge"  under  f eder al  l aw——i s suppor t ed by LI RC 

case l aw.  

¶74 For  exampl e,  i n Keup v.  Mayvi l l e Met al  Pr oduct s,  ERD 

No.  9302193 ( LI RC,  June 22,  1995) ,  t he compl ai nant  sent  a 

quest i onnai r e t o t he f eder al  EEOC wel l  wi t hi n t he 300- day t i me 

l i mi t ,  but  i t  was not  conver t ed i nt o a f or mal  char ge unt i l  af t er  

t he 300- day t i me l i mi t  had expi r ed.   The EEOC evi dent l y was not  

concer ned wi t h,  or  was not  al er t ed t o,  t he pot ent i al  

unt i mel i ness.   Never t hel ess,  t he f eder al  EEOC t er mi nat ed i t s 

i nvest i gat i on af t er  conci l i at i on ef f or t s f ai l ed. 22   

¶75 The ERD pi cked up t he i nvest i gat i on i n Keup.   The ERD 

di smi ssed t he Keup compl ai nt  on t he gr ound t hat  t he compl ai nt  

                                                 
21 Wi sconsi n St at .  § 111. 39( 1)  pr ovi des t hat  t he ERD may 

pr ocess a compl ai nt  onl y i f  t hat  compl ai nt  " i s f i l ed wi t h t he 
depar t ment  [ of  wor kf or ce devel opment ,  of  whi ch ERD i s a 
di v i s i on]  no mor e t han 300 days af t er  t he al l eged 
di scr i mi nat i on .  .  .  . "   The r ul es def i ne " f i l i ng"  t o mean " t he 
physi cal  r ecei pt  of  a document . "   Wi s.  Admi n.  Code § DWD 
218. 02( 6) .    

22 Accor di ng t o Keup,  t hi s was t he EEOC' s st andar d pr ocedur e 
at  t he t i me.  
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had been r ecei ved mor e t han 300 days of  t he al l eged 

di scr i mi nat i on.   On r evi ew,  t he LI RC r ever sed t he ERD.   The LI RC 

anal yzed f eder al  l aw,  i ncl udi ng St ef f en v.  Mer i di an Li f e I ns.  

Co. ,  859 F. 2d 534 ( 7t h Ci r .  1988) ,  and det er mi ned t hat  t he 

compl ai nant ' s i nt ake quest i onnai r e sat i sf i ed t he char ge- f i l i ng 

r equi r ement s under  f eder al  l aw.   Because t he i ni t i al  

quest i onnai r e f ul f i l l ed t he f eder al  r equi r ement s of  a char ge and 

was t i mel y,  accor di ng t o LI RC i t  woul d be deemed t i mel y r ecei ved 

as a compl ai nt  by t he st at e agency. 23  The case was r emanded f or  

f ur t her  pr oceedi ngs bef or e t he ERD. 24   

¶76 Keup addr essed t he quest i on whet her  an i nt ake 

quest i onnai r e can const i t ut e a f eder al  " char ge"  under  f eder al  

l aw.   Wi t h r espect  t o t hi s poi nt ,  LI RC' s br i ef  advi ses t hat  any 

                                                 
23 I n cont r ast  t o t he pr esent  case,  t her e had been no 

det er mi nat i on by t he f eder al  agency or  a f eder al  cour t  r egar di ng 
t he t i mel i ness of  t he compl ai nant ' s f eder al  char ge.    

24 Keup' s r easoni ng was f ol l owed i n Mozden v.  Br akebush 
Br ot her s I nc. ,  ERD No.  CR200600005 ( LI RC,  Mar .  30,  2007) .   I n 
Mozden,  t he LI RC st at ed t hat  " because a char ge r ecei ved by t he 
EEOC i s al so deemed t o be r ecei ved by t he st at e agency wi t h 
whi ch t he EEOC has a wor kshar i ng agr eement ,  i ncl udi ng t he 
Wi sconsi n ERD,  t he dat e on whi ch t he char ge was r ecei ved by t he 
EEOC wi l l  const i t ut e t he f i l i ng dat e f or  pur poses of  t he 
Wi sconsi n Fai r  Empl oyment  Act . "  

The Keup and Mozden cases wer e f ol l owed by LI RC i n t he 
Al dr i ch case:   " [ I ] f  Al dr i ch' s c l ai m of  di scr i mi nat i on was not  
t i mel y r ecei ved i n t he f eder al  f or um t hen i t  woul d not  be 
consi der ed t i mel y r ecei ved by t he ERD.   Bot h Keup and Mozden 
t hus st and f or  t he pr oposi t i on t hat ,  f or  an i nt ake quest i onnai r e 
t o st op t he s t at ut e of  l i mi t at i ons under  t he WFEA,  t he 
compl ai nant  must  show t hat  t he i nt ake quest i onnai r e const i t ut ed 
a char ge under  f eder al  l aw. "   Al dr i ch v.  Best  Buy,  I nc. ,  ERD No.  
CR200400999 ( LI RC,  May 21,  2009) .  
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del ay by t he i nvest i gat or  i n pr epar i ng a " char ge"  f or  f i l i ng 

does not  af f ect  t he t i mel i ness of  t he " char ge"  under  f eder al  l aw 

when t he i nt ake quest i onnai r e or  ot her  document  f i l ed wi t h t he 

EEOC and used by t he EEOC i nvest i gat or  i n pr epar i ng t he " char ge"  

may be deemed a " char ge"  under  f eder al  l aw. 25 

¶77 Keup di d not  addr ess t he f i r st  i ssue pr esent ed i n t he 

i nst ant  case,  namel y whet her  an i nt ake quest i onnai r e t hat  

f ul f i l l s  t he r equi r ement s of  a st at e compl ai nt  ( but  does not  

const i t ut e a " char ge"  under  f eder al  l aw)  and was f i l ed wi t hi n 

t he 300- day st at ut or y per i od const i t ut es a compl ai nt  under  t he 

Wi sconsi n Fai r  Empl oyment  Act  t hat  sat i sf i es t he 300- day 

r equi r ement  under  st at e l aw.    

¶78 The i nt er pr et at i on and appl i cat i on of  t he r ul e 

pr oposed by Best  Buy and LI RC i s  at  odds wi t h t he t ext  of  t he 

r ul e.   Under  DWD § 218. 03( 5) ,  compl ai nt s def er r ed f r om t he EEOC 

t o t he Wi sconsi n ERD aut omat i cal l y compl y wi t h t he f or m and 

cont ent  r equi r ement s of  st at e l aw.   But  under  t he wor kshar i ng 

ar r angement ,  t he EEOC char ge,  not  a compl ai nt ,  i s  def er r ed.   

Al so,  i nt er pr et i ng t he wor d " def er r ed"  t o mean " sent "  i s  

cont r ar y t o or di nar y usage.  

¶79 Ms.  Al dr i ch al so f ocuses on t he wor ds " compl ai nt "  and 

" def er r ed"  i n t he st at ut e and Wi s.  Admi n.  Code § DWD 218. 03( 5) .   

She ar gues t hat  Best  Buy and LI RC di scar d t he wor d " compl ai nt "  

and r epl ace i t  wi t h t he wor d " char ge. "   She asser t s t hat  any 

document  r ecei ved by t he f eder al  EEOC t hat  sat i sf i es t he mi ni mal  

                                                 
25 Br i ef  of  Labor  and I ndust r y Revi ew Commi ssi on at  30- 31.  
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f or m and cont ent  r equi r ement s f or  a compl ai nt  under  st at e l aw 

shoul d be deemed a " compl ai nt "  f i l ed wi t h t he Wi sconsi n ERD when 

i t  i s  r ecei ved by t he f eder al  EEOC.    

¶80 Ms.  Al dr i ch ar gues t hat  t he wor d " def er r ed"  i n Wi s.  

Admi n.  Code § DWD 218. 03( 5)  does not  r equi r e any par t i cul ar  

pl eadi ng t o act ual l y be sent  t o t he ERD by t he ot her  agency.   

Rat her ,  Ms.  Al dr i ch cont ends t hat  any pl eadi ng r ecei ved by t he 

ot her  agency t hat  woul d qual i f y as a compl ai nt  under  st at e l aw 

i s deemed f i l ed wi t h t he ERD when i t  i s  r ecei ved by t he ot her  

agency.   Not hi ng i n t he admi ni st r at i ve r ul es,  accor di ng t o Ms.  

Al dr i ch,  addr esses when,  or  even i f ,  a compl ai nt  i ni t i al l y  f i l ed 

wi t h t he EEOC must  be physi cal l y r ecei ved by t he ERD i n or der  t o 

sat i sf y t he 300- day st at ut or y r ul e.   Accor di ng t o Ms.  Al dr i ch,  

her  i nt ake quest i onnai r e sat i sf i es t he st at e compl ai nt  

r equi r ement s,  shoul d be deemed her  compl ai nt  f or  pur poses of  her  

st at e c l ai ms,  and shoul d be deemed f i l ed wi t h t he ERD on August  

27,  2003,  wel l  wi t hi n t he 300- day st at ut or y per i od.  

¶81 Ms.  Al dr i ch' s ar gument  r est i ng on t he i nt ake 

quest i onnai r e i s di f f i cul t  t o squar e wi t h Wi s.  St at .  

§ 111. 39( 1) ,  whi ch r equi r es t hat  a compl ai nt  be f i l ed wi t h t he 

ERD——not  t he EEOC——t o st op t he r unni ng of  t he Wi sconsi n Fai r  

Empl oyment  Act  300- day st at ut or y per i od,  and wi t h Wi s.  Admi n.  

Code § DWD 218. 02( 6) ,  whi ch def i nes " f i l i ng"  t o mean t he 

physi cal  r ecei pt  of  a document .   Al so,  under  Wi s.  Admi n.  Code 

§ DWD 218. 03( 5) ,  i t  i s  a " compl ai nt  whi ch i s def er r ed"  t hat  wi l l  

aut omat i cal l y compl y wi t h t he f or m and cont ent  r equi r ement s f or  

a st at e compl ai nt .    
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¶82 We have ser i ous r eser vat i ons about  bot h Best  Buy ' s and 

LI RC' s pr oposed i nt er pr et at i on of  Wi s.  Admi n.  Code § DWD 

218. 03( 5)  on t he one hand and Ms.  Al dr i ch' s on t he ot her  hand.   

We ar e hesi t ant  t o adopt  ei t her  i nt er pr et at i on when i t  i s  

di f f i cul t  t o squar e ei t her  wi t h t he t ext  of  t he r ul e.   We ar e 

al so hesi t ant  t o upset ,  on t hi s r ecor d,  LI RC' s i nt er pr et at i on of  

t he r ul e i n t he cont ext  of  t he compl ex and l ongst andi ng 

wor kshar i ng agr eement  bet ween t he EEOC and t he ERD.    

¶83 LI RC ar gued i n i t s br i ef  and at  or al  ar gument  t hat  i t  

woul d cause pr act i cal  and admi ni st r at i ve di f f i cul t i es i f  t he 

cour t  accept ed Ms.  Al dr i ch' s i nt er pr et at i on of  Wi s.  Admi n.  Code 

§ DWD 218. 03( 5) .   At  a gl ance,  i t  i s  not  obvi ous why i t  woul d be 

mor e di f f i cul t  f or  t he ERD t o scr ut i ni ze an EEOC f i l e t o 

det er mi ne whet her  document s f i l ed ear l i er  t han t he " char ge"  

sat i sf y t he compl ai nt  r equi r ement s under  st at e l aw t han i t  i s 

f or  t he ERD t o scr ut i ni ze an EEOC f i l e t o det er mi ne whet her  

document s f i l ed ear l i er  t han t he " char ge"  sat i sf y t he " char ge"  

r equi r ement s under  f eder al  l aw,  as i t  di d i n Keup.    

¶84 Nonet hel ess,  we t ake i t  ser i ousl y when an 

admi ni st r at i ve agency wi t h ext ensi ve exper i ence i n pr ocessi ng 

di scr i mi nat i on c l ai ms war ns us t hat  a par t i cul ar  i nt er pr et at i on 

of  a r ul e or  st at ut e woul d have si gni f i cant  pr act i cal  

consequences t hat  i nvol ve i t s l ongst andi ng r el at i onshi ps wi t h a 

f eder al  agency and l ocal  agenci es.  

¶85 At  t hi s st age of  t he pr esent  l i t i gat i on,  we need not  

and do not  addr ess t he quest i on whet her ,  under  t he def er r al  

c i r cumst ances of  t he pr esent  case,  a compl ai nt  i s  deemed f i l ed 
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wi t h t he ERD on t he dat e t hat  t he compl ai nant  f i l ed document s 

wi t h t he EEOC t hat  const i t ut ed a " char ge"  under  f eder al  l aw,  or  

whet her  i t  i s  deemed f i l ed wi t h t he ERD on t he dat e t hat  t he 

compl ai nant  f i l ed document s wi t h t he EEOC t hat  woul d have 

qual i f i ed as a compl ai nt  under  st at e l aw.   That  i ssue i s l ef t  

f or  deci s i on on anot her  day.     

¶86 I nst ead we t ur n t o t he second i ssue i n t he case,  

namel y whet her  Ms.  Al dr i ch may l i t i gat e bef or e t he ERD t he 

t i mel i ness ( under  f eder al  l aw)  of  her  f i l i ng of  t he f eder al  

" char ge"  i n t he EEOC.    

I I I  

 ¶87 We must  det er mi ne whet her  i ssue pr ecl usi on bar s Ms.  

Al dr i ch f r om ar gui ng t hat  her  i nt ake quest i onnai r e const i t ut ed a 

f eder al  " char ge"  t hat  was t i mel y f i l ed as a mat t er  of  f eder al  

l aw.   I n ot her  wor ds,  does t he det er mi nat i on of  t he f eder al  

di st r i ct  cour t  t hat  t he i nt ake quest i onnai r e f i l ed wi t h t he EEOC 

di d not  qual i f y as a " char ge"  under  f eder al  l aw pr ecl ude Ms.  

Al dr i ch ( under  t he doct r i ne of  i ssue pr ecl usi on)  f r om l i t i gat i ng 

t hi s quest i on anew bef or e t he ERD?   

 ¶88 The doct r i ne of  i ssue pr ecl usi on,  f or mer l y known as 

col l at er al  est oppel ,  i s  desi gned t o l i mi t  t he r el i t i gat i on of  

i ssues t hat  have been act ual l y l i t i gat ed i n a pr evi ous act i on.   

The bur den i s on t he par t y asser t i ng i ssue pr ecl usi on,  her e Best  

Buy,  t o est abl i sh t hat  i t  shoul d be appl i ed. 26    

                                                 
26 See Pai ge K. B.  v.  St even G. B. ,  226 Wi s.  2d 210,  219- 25,  

594 N. W. 2d 370 ( 1999) .  
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¶89 We f i r st  di scuss t he st andar d of  r evi ew of  LI RC' s 

deci s i on t hat  i ssue pr ecl usi on appl i es.   We t hen appl y a t wo-

st ep anal ysi s:  " ( 1)  whet her  i ssue pr ecl usi on can,  as a mat t er  of  

l aw,  be appl i ed,  and i f  so,  ( 2)  whet her  t he appl i cat i on of  i ssue 

pr ecl usi on woul d be f undament al l y f ai r . " 27 

A 

 ¶90 When t hi s cour t  r evi ews a case t hat  was i ni t i al l y  

deci ded by an admi ni st r at i ve agency,  i t  r evi ews t he deci s i on of  

t he agency,  not  t hat  of  t he cour t  of  appeal s or  c i r cui t  cour t . 28  

We must  det er mi ne t he st andar d f or  r evi ewi ng LI RC' s concl usi on 

t hat  t he doct r i ne of  i ssue pr ecl usi on appl i es i n t he pr esent  

case.   

 ¶91 The appl i cat i on of  i ssue pr ecl usi on i nvol ves quest i ons 

of  l aw,  and t he " f undament al  f ai r ness"  anal ysi s al so i nvol ves 

quest i ons of  f act ,  pol i cy,  and di scr et i on. 29  The cour t  has 

quot ed wi t h appr oval  t he i dea t hat  " [ t ] he avai l abi l i t y  of  

col l at er al  est oppel  [ i ssue pr ecl usi on]  i s a mi xed quest i on of  

l aw and f act  i n whi ch l egal  i ssues pr edomi nat e. " 30  

                                                 
27 Est at e of  Ri l l e v.  Physi c i ans I ns.  Co. ,  2007 WI  36,  300 

Wi s.  2d 1,  ¶36,  728 N. W. 2d 693.  

28 Raci ne Har l ey- Davi dson,  I nc.  v.  St at e Di v.  of  Hear i ngs & 
Appeal s,  2006 WI  86,  ¶8 n. 4,  292 Wi s. 2d 549,  717 N. W. 2d 184.  

29 Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶¶36- 39;  Pai ge K. B. ,  226 
Wi s.  2d at  225.  

30 Pai ge K. B. ,  226 Wi s.  2d at  225 ( quot i ng Ayer s v.  Ci t y of  
Ri chmond,  895 F. 2d 1267,  1270 ( 9t h  Ci r .  1990) ) .  
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¶92 Quest i ons of  l aw ar e or di nar i l y  det er mi ned by a cour t ,  

r at her  t han an admi ni st r at i ve agency,  al t hough a cour t  may 

accor d def er ence t o an agency' s r ul i ng on a quest i on of  l aw,  

such as st at ut or y i nt er pr et at i on.   I t  i s  a cour t ' s  

r esponsi bi l i t y  t o deci de quest i ons of  l aw and det er mi ne whet her  

def er ence i s due and what  l evel  of  def er ence i s due an 

admi ni st r at i ve agency' s det er mi nat i on of  a quest i on of  l aw. 31   

¶93 I n consi der i ng whet her  t o def er  t o an admi ni st r at i ve 

agency' s det er mi nat i on of  a quest i on of  l aw,  t he cour t  t akes 

i nt o account  t he compar at i ve i nst i t ut i onal  qual i f i cat i ons and 

capabi l i t i es of  t he cour t  and t he admi ni st r at i ve agency32 and 

l ooks t o Wi s.  St at .  § 227. 57 f or  i nst r uct i on.   The l egi s l at ur e 

has pr ovi ded i n § 227. 57( 10)  t hat  upon cour t  r evi ew of  an 

agency' s deci s i on,  " due wei ght  shal l  be accor ded t he exper i ence,  

t echni cal  compet ence,  and speci al i zed knowl edge of  t he agency 

i nvol ved,  as wel l  as di scr et i onar y aut hor i t y conf er r ed upon i t . "   

Sect i on 227. 57( 8)  st at es t hat  " t he cour t  shal l  not  subst i t ut e 

i t s j udgment  f or  t hat  of  t he agency on an i ssue of  di scr et i on. "  

 ¶94 Wi t h r egar d t o compar at i ve i nst i t ut i onal  capabi l i t y ,  

cour t s pr obabl y have mor e exper i ence wi t h t he doct r i ne of  i ssue 

pr ecl usi on t han admi ni st r at i ve agenci es.   The appl i cat i on of  

i ssue pr ecl usi on i s a quest i on of  l aw wi t h whi ch cour t s have a 

gr eat  deal  of  f ami l i ar i t y and wi t h whi ch LI RC,  i n al l  

                                                 
31 Raci ne Har l ey- Davi dson,  292 Wi s. 2d 549,  ¶8 n. 4.  

32 I d. ,  ¶14.  
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l i kel i hood,  has l ess f ami l i ar i t y. 33  Unl i ke i nt er pr et at i on of  a 

st at ut e t hat  LI RC admi ni st er s ,  i ssue pr ecl usi on i s not  a 

doct r i ne pecul i ar l y wi t hi n LI RC' s exper i ence,  t echni cal  

compet ence,  or  speci al i zed knowl edge.    

 ¶95 Wi t h r egar d t o t he appl i cat i on of  Wi s.  St at .  § 227. 57,  

al t hough LI RC may have di scr et i onar y aut hor i t y del egat ed t o i t ,  

det er mi ni ng whet her  t he appl i cat i on of  i ssue pr ecl usi on compor t s 

wi t h not i ons of  " f undament al  f ai r ness"  i s  not  wi t hi n i t s 

del egat ed di scr et i onar y aut hor i t y.   For  t hi s r eason,  we do not  

bel i eve our  i ndependent  r evi ew of  LI RC' s dec i s i on on i ssue 

pr ecl usi on r uns af oul  of  § 227. 57.   

¶96 We concl ude,  as di d LI RC and t he cour t  of  appeal s, 34 

t hat  whet her  LI RC pr oper l y appl i ed t he doct r i ne of  i ssue 

pr ecl usi on i s subj ect  t o de novo r evi ew by t he ci r cui t  cour t . 35 

B 

¶97 The f i r st  st ep i n t he anal ysi s of  i ssue pr ecl usi on i s 

t o " det er mi ne whet her  t he i ssue or  f act  was act ual l y l i t i gat ed 

and det er mi ned i n t he pr i or  pr oceedi ng by a val i d j udgment  i n a 

                                                 
33 Thi s i s not  t o say t he ERD and LI RC ar e compl et el y 

unf ami l i ar  wi t h i ssue pr ecl usi on.   They do conf r ont  t he doct r i ne 
on occasi on.   See,  e. g. ,  Roger s v.  Wi s.  Kni f e Wor ks,  ERD No.  
CR200002066 ( LI RC,  Dec.  22,  2005) ;  Tayl or  v.  St .  Mi chael  Hosp. ,  
ERD No.  199901329 ( LI RC,  May 31,  2001) ;  Moor e v.  Am.  Fami l y Mut .  
I ns.  Co. ,  ERD No.  8700321 ( LI RC,  Nov.  22,  1991)  ( af f ' d sub nom.  
Moor e v.  LI RC,  175 Wi s.  2d 561,  499 N. W. 2d 288 ( Ct .  App.  1993) ) .   

34 Al dr i ch I I ,  334 Wi s. 2d 495,  ¶10.   

35 The st andar d of  r evi ew woul d be somewhat  di f f er ent  i f  we 
wer e r evi ewi ng a c i r cui t  cour t ' s  appl i cat i on of  i ssue pr ecl usi on 
r at her  t han an agency' s.   See,  e. g. ,  Est at e of  Ri l l e,  300 
Wi s.  2d 1,  ¶¶36- 39,  82,  103.  
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pr evi ous act i on and whet her  t he det er mi nat i on was essent i al  t o 

t he j udgment . " 36  I n t he pr esent  case,  t he i ssue i n quest i on i s 

whet her  Ms.  Al dr i ch f i l ed a t i mel y " char ge"  under  f eder al  l aw.   

¶98 The second st ep i n t he anal ysi s of  i ssue pr ecl usi on 

r equi r es a c i r cui t  cour t  t o " det er mi ne whet her  appl y i ng i ssue 

pr ecl usi on compor t s wi t h pr i nci pl es of  f undament al  f ai r ness. " 37  

Sever al  of  t he f act or s i n det er mi ni ng f undament al  f ai r ness ar e 

pr emi sed on quest i ons of  l aw;  ot her s ar e based on f act ,  pol i cy,  

and di scr et i on.  

¶99 We concl ude,  as di d LI RC,  t hat  t he i ssue of  whet her  

Ms.  Al dr i ch f i l ed a t i mel y " char ge"  under  f eder al  l aw was 

act ual l y l i t i gat ed i n f eder al  di st r i ct  cour t ,  was det er mi ned i n 

a pr i or  act i on by a val i d j udgment  of  t he f eder al  di st r i ct  

cour t ,  and was essent i al  t o t he pr i or  j udgment .         

¶100 The f eder al  di st r i ct  cour t  deci ded,  on a mot i on f or  

summar y j udgment ,  t hat  Ms.  Al dr i ch f ai l ed t o t i mel y f i l e t he 

" char ge"  wi t h t he EEOC.   An i ssue deci ded on summar y j udgment  

may sat i sf y t he el ement s of  i ssue pr ecl usi on. 38  As LI RC not ed,  

t he f eder al  cour t  " speci f i cal l y hel d t hat  Al dr i ch' s i nt ake 

quest i onnai r e di d not  const i t ut e a char ge. "   The f eder al  cour t  

deci ded t hat  Ms.  Al dr i ch' s f or mal  char ge was not  f i l ed unt i l  

Febr uar y 10,  2004.   Thi s deci s i on was essent i al  t o t he f eder al  

                                                 
36 Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶37.   

37 I d. ,  ¶38 ( c i t i ng Pai ge K. B. ,  226 Wi s.  2d at  225) .  

38 Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶48 ( quot i ng DePr at t  v.  
West  Bend Mut .  I ns.  Co. ,  113 Wi s.  2d 306,  310- 11,  334 N. W. 2d 883 
( 1983) ) .   
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cour t ' s  ul t i mat e concl usi on t hat  Ms.  Al dr i ch' s f eder al  

di scr i mi nat i on c l ai m was t i me- bar r ed. 39 

¶101 Ms.  Al dr i ch ar gues,  however ,  t hat  i ssue pr ecl usi on 

cannot  appl y,  as a mat t er  of  l aw,  when t he l egal  r ul es t hat  

f or med t he basi s of  t he pr i or  j udgment  have changed.   She 

cont ends t hat  t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n 

Hol owecki ,  552 U. S.  389,  whi ch we pr evi ousl y di scussed br i ef l y  

and wi l l  di scuss mor e f ul l y bel ow,  came down af t er  t he f eder al  

di st r i ct  cour t  deci s i on i n t he pr esent  case and changed how 

f eder al  cour t s det er mi ne what  document s const i t ut e a " char ge. "   

She f ur t her  asser t s t hat  t he deci s i on woul d have compel l ed a 

di f f er ent  out come i n her  case.   

¶102 Ms.  Al dr i ch' s ar gument  i s mot i vat ed by t he Rest at ement  

( Second)  of  Judgment s § 28( 2) ( b)  ( 1982) ,  whi ch l i s t s as an 

" except i on[ ]  t o t he gener al  r ul e of  i ssue pr ecl usi on"  an 

" i nt er veni ng change i n t he appl i cabl e l egal  cont ext . " 40  The 

                                                 
39 Ms.  Al dr i ch ar gues her e and ar gued t o LI RC t hat  i ssue 

pr ecl usi on does not  appl y because t he i ssue bef or e t he ERD i s 
whet her  t he i nt ake quest i onnai r e sat i sf i ed t he compl ai nt  
r equi r ement  of  t he WFEA,  an i ssue t he f eder al  cour t  di d not  
deci de.   LI RC concl uded t hat  Ms.  Al dr i ch' s ar gument  r est ed on 
t he f l awed pr emi se t hat  t he dat e of  f i l i ng of  a compl ai nt  can be 
det er mi ned i ndependent l y of  t he f eder al  l aw under  t he def er r al  
c i r cumst ances of  t he pr esent  case.   As we st at ed pr evi ousl y,  we 
do not  addr ess t hi s i ssue i n t he pr esent  r evi ew,  and we do not  
addr ess i t  i n di scussi ng i ssue pr ecl usi on.  

40 Sect i on 28 of  t he Rest at ement  ( Second)  of  Judgment s  
( 1982)  pr ovi des as f ol l ows:  

[ R] el i t i gat i on of  t he i ssue i n a subsequent  act i on 
bet ween t he par t i es i s not  pr ecl uded i n t he f ol l owi ng 
ci r cumst ances:  
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cour t  has consi s t ent l y l ooked t o t hi s Rest at ement  f or  gui dance 

on i ssue pr ecl usi on. 41  Cont r ar y t o Ms.  Al dr i ch' s ar gument ,  t he 

comment s i n t he Rest at ement  and t he cases on t hi s aspect  of  

i ssue pr ecl usi on r ecogni ze t hat  not  ever y i nt er veni ng change i n 

t he l aw means t hat  i ssue pr ecl usi on cannot ,  as a mat t er  of  l aw,  

appl y.      

¶103 To det er mi ne whet her  an i nt er veni ng change i n t he l aw 

i s an except i on t o i ssue pr ecl usi on,  we l ook at  t he goal s of  

i ssue pr ecl usi on,  whi ch ar e t o avoi d r epet i t i ve l i t i gat i on,  

conser ve j udi c i al  r esour ces,  and f ost er  r el i ance on j udi c i al  

act i on by pr omot i ng f i nal i t y of  j udgment s and avoi di ng 

i nconsi st ent  deci s i ons. 42  These goal s woul d be under mi ned i f  

cour t s al ways opened t hei r  door s t o r el i t i gat i on of  pr evi ousl y  

deci ded cases each t i me t he l aw shi f t ed or  devel oped.   As a 

f eder al  c i r cui t  cour t  of  appeal s has expl ai ned,  " [ e] ven i f  t her e 

wer e a set t l ed change i n t he l aw .  .  .  we st i l l  woul d be unabl e 

t o gi ve t he [ pl ai nt i f f s]  t he benef i t  of  t he evol v i ng 

                                                                                                                                                             
.  .  .  .  

( 2)  The i ssue i s one of  l aw and .  .  .  ( b)  a new 
det er mi nat i on i s  war r ant ed i n or der  t o t ake account  of  
an i nt er veni ng change i n t he appl i cabl e l egal  cont ext  
or  ot her wi se t o avoi d i nequi t abl e admi ni st r at i on of  
t he l aws .  .  .  .     

41 See Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶48 n. 24.  

42 See Mont ana v.  Uni t ed St at es,  440 U. S.  147,  153- 54 
( 1979) .  

Comment  c.  t o § 28( 2) ( b)  st at es:  " [ T] he choi ce must  be made 
i n t er ms of  t he i mpor t ance of  st abi l i t y i n t he l egal  
r el at i onshi ps bet ween t he i mmedi at e par t i es .  .  .  . "  
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j ur i spr udence by per mi t t i ng t hem t o r el i t i gat e t he 

i ssue.  .  .  .  Such a br oad except i on woul d swal l ow t he gener al  

r ul e .  .  .  . " 43   

¶104 A number  of  Wi sconsi n cases have st at ed t hat  i ssue 

pr ecl usi on appl i es onl y when t he " appl i cabl e l egal  r ul es r emai n 

unchanged. " 44  None of  t hese cases suppor t s t he pr oposi t i on t hat  

a cat egor i cal  except i on t o i ssue pr ecl usi on appl i es i n t he 

pr esent  case.    

¶105 The or i gi n of  t he asser t i on i n t he Wi sconsi n cases 

t hat  i ssue pr ecl usi on may appl y onl y when t he appl i cabl e l egal  

r ul es r emai n unchanged i s Commi ssi oner  of  I nt er nal  Revenue v.  

Sunnen,  333 U. S.  591 ( 1948) .   A compar i son of  t he pr esent  case 

t o Sunnen demonst r at es t hat  t he cat egor i cal  except i on t o i ssue 

pr ecl usi on ur ged by Ms.  Al dr i ch i s not  compel l ed by pr ecedent .   

¶106 Sunnen i nvol ved l i t i gat i on bet ween a t axpayer  and t he 

gover nment .   The Uni t ed St at es Supr eme Cour t  expl ai ned t hat  

i ssue pr ecl usi on coul d be used t o " r el i eve t he gover nment  and 

t he t axpayer  of  r edundant  l i t i gat i on"  of  quest i ons t hat  ar i se 

                                                 
43 O' Lear y v.  Li ber t y Mut .  I ns.  Co. ,  923 F. 2d 1062,  1069 ( 3d 

Ci r .  1991) .   See al so Uni t ed St at es v.  Moser ,  266 U. S.  236,  242 
( 1924)  ( " [ A]  f act ,  quest i on or  r i ght  di st i nct l y adj udged i n t he 
or i gi nal  act i on cannot  be di sput ed i n a subsequent  act i on,  even 
t hough t he det er mi nat i on was r eached upon an er r oneous vi ew or  
by an er r oneous appl i cat i on of  t he l aw. " ) .  

44 See,  e. g. ,  St at e ex r el .  Fl ower s v.  DHSS,  81 Wi s.  2d 376,  
387,  260 N. W. 2d 727 ( 1978) ;  St at e ex r el .  St apl es v.  Young,  142 
Wi s.  2d 348,  352,  418 N. W. 2d 333 ( Ct .  App.  1987) ;  Cr owal l  v.  
Her i t age Mut .  I ns.  Co. ,  118 Wi s.  2d 120,  125- 26,  346 N. W. 2d 327 
( Ct .  App.  1984) ;  St at e ex r el .  Lyons v.  DHSS,  105 Wi s.  2d 146,  
150,  312 N. W. 2d 868 ( Ct .  App.  1981) .  
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i dent i cal l y each year .   Sunnen,  333 U. S.  at  599.   The Sunnen 

Cour t  not ed,  however ,  t hat  i f  t he r el evant  t ax l aws change,  t he 

pr i or  year ' s det er mi nat i on woul d be " obsol et e or  er r oneous"  and 

appl y i ng col l at er al  est oppel  woul d l ead t o " i nequal i t i es i n t he 

admi ni st r at i on of  t he r evenue l aws. "   I d.  

¶107  The key di st i nct i on bet ween Sunnen and t he pr esent  

case i s t hat  i n t he t axpayer  cont ext ,  t her e i s a new cl ai m 

ar i s i ng f r om new ( al bei t  i dent i cal )  f act s each year . 45  I n t he 

pr esent  case,  however ,  Ms.  Al dr i ch i s seeki ng t o r el i t i gat e t he 

exact  same f act s al r eady l i t i gat ed. 46   
                                                 

45 One of  t he Wi sconsi n cases ci t ed above f eat ur ed 
r ecur r i ng,  i dent i cal  f act s,  l i ke Sunnen.   See St at e ex r el .  
St apl es v.  Young,  142 Wi s.  2d 348,  418 N. W. 2d 333 ( Ct .  App.  
1987) .   I n St apl es,  t he cour t  of  appeal s di d not  appl y i ssue 
pr ecl usi on and al l owed a par t y t o r el i t i gat e an i ssue i n l i ght  
of  a change i n t he gover ni ng l aw wi t h r egar d t o t he new ( al bei t  
i dent i cal )  f act s.   The par t y sought  onl y t o r el i t i gat e t he new 
f act s,  however ,  and di d not  seek t o r el i t i gat e t he i ssue wi t h 
r egar d t o t he pr evi ousl y deci ded f act s.   

Comment  c.  t o t he Rest at ement  ( Second)  of  Judgment s 
§ 28( 2) ( b)  st at es:   

[ T] he choi ce must  be made i n t er ms of  t he i mpor t ance 
of  st abi l i t y  i n t he l egal  r el at i onshi ps bet ween t he 
i mmedi at e par t i es,  t he act ual  l i kel i hood t hat  t her e 
ar e s i mi l ar l y s i t uat ed per sons who ar e subj ect  t o 
appl i cat i on of  t he r ul e i n quest i on,  and t he 
consequences t o t he l at t er  i f  t hey ar e subj ect  t o 
di f f er ent  l egal  t r eat ment .  

46 The ot her  Wi sconsi n cases ci t ed above ar e not  anal ogous 
t o t he pr esent  case.   I n Fl ower s and Lyons,  t he cour t s hel d t hat  
par t i es wer e not  pr ecl uded at  pr obat i on r evocat i on pr oceedi ngs 
f r om r el i t i gat i ng i ssues t hat  wer e deci ded at  pr i or  cr i mi nal  
pr oceedi ngs.   The r at i onal e was t hat  t he gover ni ng pr ocedur al  
r ul es and bur dens of  pr oof  wer e di f f er ent  i n t he t wo t ypes of  
pr oceedi ngs,  not  t hat  t her e had been a change i n t he appl i cabl e 
l aw.   



No.  2010AP1785   

 

38 
 

¶108 I f  a change i n t he appl i cabl e l egal  r ul es has 

r el evance t o i ssue pr ecl usi on i n t he pr esent  case,  and we t hi nk 

i t  does,  i t  i s  i n t he second st ep of  t he anal ysi s of  i ssue 

pr ecl usi on,  t o whi ch we now t ur n.    

C 

¶109 The second st ep i n t he anal ysi s of  i ssue pr ecl usi on i s 

t o det er mi ne whet her  appl y i ng i ssue pr ecl usi on compor t s wi t h 

pr i nci pl es of  f undament al  f ai r ness.   The cent r al  goal  i s  " t o 

pr ot ect  t he r i ght s of  al l  par t i es t o a f ul l  and f ai r  

adj udi cat i on of  al l  i ssues i nvol ved i n t he act i on .  .  .  . " 47  The 

deci s i on shoul d be made wi t h speci al  at t ent i on t o " ' guar ant ees 

of  due pr ocess whi ch r equi r e t hat  a per son must  have had a f ai r  

oppor t uni t y pr ocedur al l y,  subst ant i vel y and evi dent i al l y  t o 

pur sue t he cl ai m bef or e a second l i t i gat i on wi l l  be 

pr ecl uded. ' " 48  

¶110 Dr awi ng on t he Rest at ement  ( Second)  of  Judgment s,  

cour t s have set  f or t h a l i s t  of  f i ve f act or s t hat  may be 

consi der ed t o det er mi ne whet her  i ssue pr ecl usi on compor t s wi t h 

f undament al  f ai r ness.   The f i ve f act or s ar e as f ol l ows:  

                                                                                                                                                             
Cr owal l  quot ed t he r equi r ement  f r om Sunnen t hat  t he 

" appl i cabl e l egal  r ul es r emai n unchanged, "  but  i t  di d not  
anal yze or  r el y on t hat  r equi r ement .   Cr owal l ,  118 Wi s.  2d at  
126.     

47 Mi chel l e T.  v.  Cr ozi er ,  173 Wi s.  2d 681,  688- 89,  495 
N. W. 2d 327 ( 1993) .    

48 Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶60 ( quot i ng Pr eci s i on 
Er ect i ng,  I nc.  v .  M & I  Mar shal l  & I l s l ey Bank,  224 Wi s.  2d 288,  
305,  592 N. W. 2d 5 ( Ct .  App.  1998) ) .  
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( 1)  Coul d t he par t y agai nst  whom pr ecl usi on i s sought  
have obt ai ned r evi ew of  t he j udgment  as a mat t er  of  
l aw;  

( 2)  I s t he quest i on one of  l aw t hat  i nvol ves t wo 
di st i nct  c l ai ms or  i nt er veni ng cont ext ual  shi f t s i n 
t he l aw;  

( 3)  Do si gni f i cant  di f f er ences i n t he qual i t y or  
ext ensi veness of  pr oceedi ngs bet ween t wo cour t s 
war r ant  r el i t i gat i on of  t he i ssue;  

( 4)  Have t he bur dens of  per suasi on shi f t ed such t hat  
t he par t y seeki ng pr ecl usi on had a l ower  bur den of  
per suasi on i n t he f i r st  t r i al  t han i n t he second;  and 

( 5)  Ar e mat t er s of  publ i c pol i cy and i ndi v i dual  
c i r cumst ances i nvol ved t hat  woul d r ender  t he 
appl i cat i on of  col l at er al  est oppel  t o be f undament al l y 
unf ai r ,  i ncl udi ng i nadequat e oppor t uni t y or  i ncent i ve 
t o obt ai n a f ul l  and f ai r  adj udi cat i on i n t he i ni t i al  
act i on?49  

¶111 No si ngl e f act or  i s di sposi t i ve i n t he f undament al  

f ai r ness anal ysi s,  and t he f i nal  deci s i on must  r est  on a " sense 

of  j ust i ce and equi t y. " 50  The f i ve t r adi t i onal  f act or s f r om our  

case l aw and t he Rest at ement  ( f r om whi ch our  f act or s wer e 

der i ved)  ar e not  exhaust i ve or  excl usi ve.   

¶112 The wei ght  gi ven t o each f act or  i s di scr et i onar y.   

Fact or s 1,  2,  and 4 ar e quest i ons of  l aw.   Fact or s 3 and 5 

i nvol ve quest i ons of  f act  and pol i cy and r equi r e di scr et i onar y 

det er mi nat i ons.   Per haps unsur pr i s i ngl y,  gi ven t hat  t he over al l  

quest i on i nvol ves f undament al  f ai r ness,  t he " ' most  i mpor t ant  

f act or  t o be consi der ed i s f ai r ness t o t he par t y agai nst  whom 

                                                 
49 See,  e. g. ,  Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶61;  

Rest at ement  ( Second)  of  Judgment s § 28 ( 1982) .    

50 See Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶¶38,  82.  
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pr ecl usi on i s asser t ed .  .  .  . ' " 51  Best  Buy has t he bur den of  

pr ovi ng t hat  i ssue pr ecl usi on compor t s wi t h f undament al  f ai r ness 

i n t he pr esent  case. 52 

¶113 Because f act or s 1,  3,  and 4 do not  war r ant  l engt hy 

di scussi on i n t he pr esent  case,  we addr ess t hem qui ckl y bef or e 

movi ng on t o f act or s 2 and 5.   

¶114 Wi t h r egar d t o f act or  1,  as LI RC not ed,  Ms.  Al dr i ch 

coul d have appeal ed t he f eder al  di st r i ct  cour t ' s  j udgment  t o t he 

Sevent h Ci r cui t ,  but  she chose not  t o.   Had appeal  been 

unavai l abl e t o Ms.  Al dr i ch,  i t  woul d have cut  st r ongl y i n f avor  

of  not  appl y i ng i ssue pr ecl usi on.  

¶115 We agr ee wi t h LI RC t hat  f act or  3 does not  pr esent  a 

st r ong r eason t o r ef use t o appl y i ssue pr ecl usi on i n t he i nst ant  

case.   The par t i es wer e r epr esent ed by counsel .   The qual i t y and 

ext ensi veness of  t he pr oceedi ngs i n Ms.  Al dr i ch' s f eder al  cour t  

act i on was at  l east  equal  t o t he qual i t y and ext ensi veness of  

t he pr oceedi ngs t hat  woul d unf ol d at  t he Wi sconsi n ERD.  

¶116 Fact or  4 i s i nconsequent i al  i n t he pr esent  case.   The 

bur den was on Best  Buy t o est abl i sh t hat  Ms.  Al dr i ch' s " char ge"  

was unt i mel y bef or e t he f eder al  cour t ,  and t he same bur den i s on 

Best  Buy t o est abl i sh t hat  t he compl ai nt  i s  unt i mel y bef or e t he 

ERD.   

                                                 
51 I d. ,  ¶63 ( quot i ng Pr eci s i on Er ect i ng,  224 Wi s.  2d at  

306) .   

52 Pai ge K. B. ,  226 Wi s.  2d at  219.  
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¶117 Fact or  2,  i n cont r ast ,  war r ant s mor e car ef ul  

at t ent i on.   We ar e t o consi der  whet her  t he quest i on i s one of  

l aw t hat  i nvol ves t wo di st i nct  c l ai ms or  i nt er veni ng cont ext ual  

shi f t s i n t he l aw.  

¶118 The i ssue of  whet her  Ms.  Al dr i ch' s i nt ake 

quest i onnai r e const i t ut ed a char ge under  f eder al  l aw i s a mi xed 

quest i on of  l aw and f act .   The di scr i mi nat i on c l ai ms Ms.  Al dr i ch 

br ought  under  t he Wi sconsi n Fai r  Empl oyment  Act  ar e separ at e and 

di st i nct  f r om her  di scr i mi nat i on c l ai ms br ought  bef or e t he 

f eder al  EEOC. 53 

¶119 Cr uci al l y,  as LI RC not ed,  t her e has been a cont ext ual  

shi f t  i n t he r el evant  l aw si nce t he f eder al  di st r i ct  cour t  made 

i t s deci s i on i n Sept ember  of  2005.   I n 2008,  t he Uni t ed St at es 

Supr eme Cour t  deci ded Feder al  Expr ess Cor p.  v.  Hol owecki ,  552 

U. S.  389 ( 2008) ,  and set t l ed a conf l i c t  among t he f eder al  

c i r cui t s r egar di ng what  document s const i t ut e a " char ge"  under  

f eder al  l aw.      

¶120 I n Hol owecki ,  t he empl oyer  ar gued t hat  an i nt ake 

quest i onnai r e coul d never  const i t ut e a " char ge"  and t hat  a 

" char ge"  coul d not  be deemed f i l ed unt i l  t he EEOC f ul f i l l ed i t s 

" mandat or y dut y t o not i f y t he char ged par t y and i ni t i at e a 

conci l i at i on pr ocess. "   Hol owecki ,  552 U. S.  at  403.   The Cour t  

qui ckl y r ej ect ed t hi s v i ew,  expl ai ni ng t hat  " [ i ] t  woul d be 

                                                 
53 As not ed above,  Ms.  Al dr i ch' s  s i t uat i on i s not  anal ogous 

t o t hat  of  t he t axpayer  i n Sunnen.   Ms.  Al dr i ch i s not  br i ngi ng 
a separ at e c l ai m based on new ( but  i dent i cal ,  r ecur r i ng)  f act s.   
Rat her ,  she i s br i ngi ng a separ at e c l ai m i n whi ch t he exact  same 
set  of  f act s i s agai n r el evant .   
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i l l ogi cal  and i mpr act i cal  t o make t he def i ni t i on of  char ge 

dependent  upon a condi t i on subsequent  over  whi ch t he par t i es 

have no cont r ol . " 54  The Cour t  al so not ed t hat  " [ t ] he syst em must  

be accessi bl e t o i ndi v i dual s who have no det ai l ed knowl edge of  

t he r el evant  st at ut or y mechani sms and agency pr ocesses.   I t  t hus 

i s consi st ent  wi t h t he pur poses of  t he Act  t hat  a char ge can be 

a f or m,  easy t o compl et e,  or  an i nf or mal  document ,  easy t o 

dr af t . " 55 

¶121 The Uni t ed St at es Supr eme Cour t  al so decl i ned t o t r eat  

al l  i nt ake quest i onnai r es as " char ges. "   " [ T] he agency r equi r es 

some mechani sm t o separ at e i nf or mat i on r equest s f r om enf or cement  

r equest s. "   Hol owecki ,  552 U. S.  at  401.   The Cour t  expl ai ned 

t hat  i ndi v i dual s shoul d be abl e t o ask t he agency quest i ons 

wi t hout  necessar i l y  t r i gger i ng t he agency' s dut y  t o not i f y t he 

empl oyer .   " I f  an i ndi v i dual  knows t hat  r epor t i ng t hi s mi ni mal  

i nf or mat i on t o t he agency wi l l  mandat e t he agency t o not i f y her  

empl oyer ,  she may be di scour aged f r om consul t i ng t he agency or  

wai t  unt i l  her  empl oyment  s i t uat i on has become so unt enabl e t hat  

conci l i at i on ef f or t s woul d be f ut i l e. "   I d.  

¶122 The Hol owecki  Cour t  set t l ed on t he f ol l owi ng obj ect i ve 

st andar d t o def i ne when an i nt ake quest i onnai r e const i t ut es a 

char ge:  " I n addi t i on t o t he i nf or mat i on r equi r ed by t he 

r egul at i ons,  i . e. ,  an al l egat i on and t he name of  t he char ged 

par t y,  i f  a f i l i ng i s t o be deemed a char ge i t  must  be 

                                                 
54 Hol owecki ,  552 U. S.  at  404 ( emphasi s added) .  

55 I d.  at  403 ( emphases added) .  
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r easonabl y const r ued as a r equest  f or  t he agency t o t ake 

r emedi al  act i on t o pr ot ect  t he empl oyee' s r i ght s or  ot her wi se 

set t l e a di sput e bet ween t he empl oyer  and t he empl oyee. "  

Hol owecki ,  552 U. S.  at  402.   Accor di ngl y,  under  Hol owecki ,  i f  an 

obj ect i ve obser ver  woul d const r ue t he f i l i ng as a r equest  f or  

" t he agency t o act i vat e i t s machi ner y and r emedi al  pr ocesses, "  

t he f i l i ng const i t ut es a char ge.   Hol owecki ,  552 U. S.  at  402.  

¶123 Ms.  Al dr i ch ar gues t hat  Hol owecki  r epr esent s a 

subst ant i al  change i n t he r el evant  l aw and t hat  her  i nt ake 

quest i onnai r e woul d cer t ai nl y const i t ut e a " char ge"  under  

Hol owecki .   Best  Buy,  on t he ot her  hand,  ar gues t hat  Hol owecki  

act ual l y adopt ed t he appr oach t hat  was al r eady t he l aw of  t he 

Sevent h Ci r cui t  Cour t  of  Appeal s and was appl i ed t o Ms.  

Al dr i ch' s c l ai ms by t he f eder al  di st r i ct  cour t .   

¶124 Best  Buy' s ar gument  i s not  per suasi ve i n t he pr esent  

case.   The semi nal  Sevent h Ci r cui t  Cour t  of  Appeal s case on what  

const i t ut es a " char ge"  pr i or  t o Hol owecki  was St ef f en v.  

Mer i di an Li f e I ns.  Co. ,  859 F. 2d 534 ( 7t h Ci r .  1989) .   I n 

St ef f en,  t he Sevent h Ci r cui t  hel d t hat  i n or der  t o const i t ut e a 

char ge,  " not i ce t o t he EEOC must  be of  a k i nd t hat  woul d 

convi nce a r easonabl e per son t hat  t he gr i evant  has mani f est ed an 

i nt ent  t o act i vat e t he Act ' s machi ner y. " 56  Best  Buy i s cor r ect  

t o asser t  t hat  t he Supr eme Cour t  c i t ed St ef f en i n Hol owecki  and 

t hat  Hol owecki  adopt ed t he st andar d set  f or t h i n St ef f en. 57  
                                                 

56 St ef f en,  859 F. 2d at  542 ( quot i ng Bi hl er  v.  Si nger  Co. ,  
710 F. 2d 96,  99 ( 3d Ci r .  1983) ) .    

57 See Hol owecki ,  552 U. S.  at  396,  402.  
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¶125 However ,  t he f eder al  di st r i ct  cour t  i n t he pr esent  

case di d not  appl y t he St ef f en st andar d t o Ms.  Al dr i ch' s i nt ake 

quest i onnai r e.   Rat her ,  t he f eder al  di st r i ct  cour t  r el i ed on 

anot her  Sevent h Ci r cui t  case,  Per ki ns v.  Si l ver s t ei n,  939 F. 2d 

463 ( 7t h Ci r .  1991) ,  whi ch i s i n t ensi on wi t h St ef f en and i s no 

l onger  good l aw af t er  Hol owecki .   

¶126 I n Per ki ns,  t he Sevent h Ci r cui t  Cour t  of  Appeal s hel d 

t hat  an i nt ake quest i onnai r e woul d const i t ut e a char ge onl y 

" wher e t he i nf or mat i on cont ai ned i n t he quest i onnai r e was 

suf f i c i ent  t o const i t ut e a char ge,  and bot h t he c l ai mant  and 

EEOC i ndi cat ed t hat  t hey woul d t r eat  t he quest i onnai r e as a 

char ge. " 58  The compl ai nant  i n Per ki ns " was i nf or med by t he EEOC 

at  t he t i me he compl et ed t he i nt ake quest i onnai r e t hat  t her e was 

i nsuf f i c i ent  i nf or mat i on t o suppor t  hi s c l ai m of  r et al i at i on and 

t hat  no f ur t her  act i on woul d be t aken on t he basi s of  t he 

quest i onnai r e. "   Per ki ns,  939 F. 2d at  470.   Thus,  t he f eder al  

cour t  of  appeal s di d not  t r eat  t he quest i onnai r e as a char ge.   

¶127 The f eder al  di st r i ct  cour t  i n t he pr esent  case r el i ed 

heavi l y on t he Per ki ns hol di ng.   I t  concl uded t hat  under  

Per ki ns,  " an i nt ake quest i onnai r e [ i ] s  not  suf f i c i ent  t o 

const i t ut e a char ge wher e t he EEOC i nf or med t he empl oyee t hat  

hi s quest i onnai r e cont ai ned i nsuf f i c i ent  i nf or mat i on. "   The 

f eder al  di st r i ct  cour t  expl ai ned t hat  Ms.  Al dr i ch r ecei ved a 

l et t er  r equest i ng addi t i onal  i nf or mat i on f r om t he f i r st  EEOC 

i nvest i gat or  assi gned t o her  case.   Because of  t hi s l et t er ,  t he 

                                                 
58 Per ki ns,  939 F. 2d at  470 ( emphasi s added) .  
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f eder al  di st r i ct  cour t  hel d t hat  Ms.  Al dr i ch' s i nt ake 

quest i onnai r e coul d not  const i t ut e a " char ge. "  

¶128 Per ki ns was i n t ensi on wi t h St ef f en when i t  was 

deci ded.   The f eder al  di st r i ct  cour t  mi ght  have consi der ed t he 

r ul e announced i n St ef f en al ong wi t h t he r ul e set  f or t h i n 

Per ki ns i n i t s deci s i on and t r i ed t o r esol ve t he t ensi on.   I t  

di d not .  Regar dl ess of  whet her  Ms.  Al dr i ch' s i nt ake 

quest i onnai r e needed t o be suppl ement ed,  t he quest i onnai r e 

shoul d have been r evi ewed t o det er mi ne whet her  t he EEOC was 

gi ven " not i ce t hat ,  by f i l i ng t he I nt ake Quest i onnai r e,  [ t he 

compl ai nant ]  i nt ended t o ' act i vat e t he Act ' s machi ner y. ' " 59  The 

br i ght - l i ne r ul e f r om Per ki ns appl i ed by t he f eder al  di st r i ct  

cour t  i s  har d t o squar e wi t h t he obj ect i ve st andar d set  f or t h i n 

St ef f en.  

¶129 Addi t i onal l y,  i t  seems t o us t hat  what ever  t he st at us 

of  Per ki ns was bef or e Hol owecki ,  i t  i s  no l onger  good l aw af t er  

Hol owecki .   Agai n,  Hol owecki  hel d t hat  an i nt ake quest i onnai r e 

t hat  cont ai ns a mi ni mal  al l egat i on and t he name of  t he char ged 

par t y const i t ut es a char ge i f  i t  i s  " r easonabl y const r ued as a 

r equest  f or  t he agency t o t ake r emedi al  act i on t o pr ot ect  t he 

empl oyee' s r i ght s or  ot her wi se set t l e a di sput e bet ween t he 

empl oyer  and t he empl oyee. "   Hol owecki ,  552 U. S.  at  402.   Mor e 

i mpor t ant l y,  t he Supr eme Cour t  asser t ed t hat  " [ i ] t  woul d be 

i l l ogi cal  and i mpr act i cal  t o make t he def i ni t i on of  " char ge"  

                                                 
59 St ef f en,  859 F. 2d at  544.  
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dependent  upon a condi t i on subsequent  over  whi ch t he par t i es 

have no cont r ol . "   Hol owecki ,  552 U. S.  at  404.   

¶130 Whi l e we l eave t he i ssue of  whet her  Ms.  Al dr i ch' s 

i nt ake quest i onnai r e const i t ut es a val i d f eder al  " char ge"  under  

Hol owecki  t o t he ERD,  we do not e t hat  t he f eder al  di st r i ct  

cour t ' s  r esol ut i on of  Ms.  Al dr i ch' s case seems t o r un di r ect l y 

count er  t o t he Supr eme Cour t ' s  exhor t at i on t hat  t he t i mel i ness 

of  a compl ai nant ' s char ge cannot  hi nge on subsequent  act i ons of  

t he EEOC over  whi ch t he compl ai nant  has no cont r ol . 60  I t  al so i s  

i n t ensi on wi t h t he Supr eme Cour t ' s  r emi nder  t hat  " [ d] ocument s 

f i l ed by an empl oyee wi t h t he EEOC shoul d be const r ued,  t o t he 

ext ent  consi st ent  wi t h per mi ssi bl e r ul es of  i nt er pr et at i on,  t o 

pr ot ect  t he empl oyee' s r i ght s and st at ut or y r emedi es. "   

Hol owecki ,  552 U. S.  at  406.  

                                                 
60 The compl ai nant  i n Hol owecki  i ncl uded an af f i davi t  wi t h 

t he i nt ake quest i onnai r e t hat  asked t he agency t o " [ p] l ease 
f or ce Feder al  Expr ess t o end t hei r  age di scr i mi nat i on. "  
Hol owecki ,  552 U. S.  at  405.   Whi l e Ms.  Al dr i ch' s i nt ake 
quest i onnai r e was not  accompani ed by a s i mi l ar  af f i davi t ,  i t  
s t i l l  may wel l  have ( 1)  cont ai ned t he r equi r ed al l egat i on and 
i nf or mat i on;  and ( 2)  been r easonabl y const r ued as a r equest  f or  
" t he agency t o act i vat e i t s machi ner y and r emedi al  pr ocesses. "  
Hol owecki ,  552 U. S.  at  402.   Cer t ai nl y once Ms.  Al dr i ch pr ovi ded 
her  addi t i onal  i nf or mat i on and " mor e char ges of  di scr i mi nat i on, "  
whi ch was st i l l  wi t hi n t he 300- day t i me l i mi t ,  i t  was cl ear  t hat  
she was seeki ng enf or cement ,  not  mer el y i nf or mat i on.   At  t hat  
poi nt ,  she had al r eady qui t  her  j ob wi t h Best  Buy,  r ender i ng 
i r r el evant  t he Supr eme Cour t ' s  concer n t hat  t oo l oose a 
def i ni t i on of  " char ge"  mi ght  di scour age empl oyees f r om 
consul t i ng wi t h t he agency out  of  f ear  of  t r i gger i ng t he 
agency' s dut y t o r epor t  t he compl ai nt  t o t he empl oyer .   See 
Hol owecki ,  552 U. S.  at  401.   
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¶131 Thus,  we agr ee wi t h Ms.  Al dr i ch t hat  t her e has been a 

cont ext ual  shi f t  i n t he r el evant  l aw si nce t he f eder al  di st r i ct  

cour t  r ender ed i t s deci s i on i n her  case.   The quest i on we must  

addr ess,  t hough,  i s how t hi s cont ext ual  shi f t  f act or s i nt o t he 

f undament al  f ai r ness anal ysi s.  

¶132 LI RC not ed t he Supr eme Cour t ' s  r ecent  deci s i on i n 

Hol owecki  but  di d not  anal yze whet her  i t  const i t ut ed a shi f t  

f r om pr e- exi st i ng Sevent h Ci r cui t  l aw.   LI RC quot ed a sect i on of  

Best  Buy' s br i ef ,  whi ch r el i ed on Mor gan v.  Depar t ment  of  

Ener gy,  424 F. 3d 1271 ( Fed.  Ci r .  2005) ,  and O' Lear y v.  Li ber t y 

Mut ual  I nsur ance Co. ,  923 F. 2d 1062 ( 3d Ci r .  1991) ,  f or  t he 

concl usi on t hat  a cat egor i cal  except i on t o i ssue pr ecl usi on was 

not  war r ant ed.      

¶133 We agr ee wi t h LI RC i nsof ar  as i t  concl uded t hat  t he 

pr esent  case does not  f i t  i nt o a cat egor i cal ,  absol ut e except i on 

t o t he appl i cat i on of  i ssue pr ecl usi on.   However ,  LI RC di d not  

go f ur t her  and anal yze whet her  t her e was anyt hi ng about  Ms.  

Al dr i ch' s c i r cumst ances t hat  war r ant ed an except i on t o t he 

appl i cat i on of  i ssue pr ecl usi on i n t he pr esent  case.    

¶134 Af t er  br i ef l y i nt r oduci ng f act or  5 and summar i z i ng 

LI RC' s anal ysi s of  f act or  5,  we wi l l  consi der  f act or s 2 and 5 

t oget her  and expl ai n why t he cont ext ual  shi f t  i n t he l aw and t he 

i ndi v i dual  c i r cumst ances i nvol ved woul d r ender  t he appl i cat i on 

of  i ssue pr ecl usi on i n t he pr esent  case f undament al l y unf ai r .  

¶135 Fact or  5 di r ect s us t o consi der  whet her  t her e ar e 

mat t er s of  publ i c pol i cy and i ndi v i dual  c i r cumst ances i nvol ved 

t hat  woul d r ender  t he appl i cat i on of  i ssue pr ecl usi on 
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f undament al l y unf ai r ,  i ncl udi ng i nadequat e oppor t uni t y or  

i ncent i ve t o obt ai n a f ul l  and f ai r  adj udi cat i on i n t he i ni t i al  

act i on.   

¶136 LI RC br i ef l y summar i zed Ms.  Al dr i ch' s ar gument s ( whi ch 

we di scuss i n det ai l  bel ow) ,  t hen quot ed Best  Buy' s br i ef ,  whi ch 

expl ai ned t hat  Ms.  Al dr i ch made t he same ar gument s t o t he 

f eder al  di st r i ct  cour t ,  whi ch r ej ect ed t hem.   LI RC al so quot ed,  

i n f ul l ,  an " except i on"  t o i ssue pr ecl usi on f r om t he Rest at ement  

( Second)  of  Judgment s,  f r om whi ch our  f act or  5 was der i ved.   The 

Rest at ement ' s f i f t h except i on pr ovi des as f ol l ows:  

[ R] el i t i gat i on of  t he i ssue i n a subsequent  act i on 
bet ween t he par t i es i s not  pr ecl uded i n t he f ol l owi ng 
ci r cumst ances:  .  .  .  ( 5)  Ther e i s a c l ear  and 
convi nci ng need f or  a new det er mi nat i on of  t he i ssue 
( a)  because of  t he pot ent i al  adver se i mpact  of  t he 
det er mi nat i on on t he publ i c i nt er est  or  t he i nt er est s  
of  per sons not  t hemsel ves par t i es i n t he i ni t i al  
act i on,  ( b)  because i t  was not  suf f i c i ent l y 
f or eseeabl e at  t he t i me of  t he i ni t i al  act i on t hat  t he 
i ssue woul d ar i se i n t he cont ext  of  a subsequent  
act i on,  or  ( c)  because t he par t y sought  t o be 
pr ecl uded,  as a r esul t  of  t he conduct  of  hi s adver sar y 
or  ot her  speci al  c i r cumst ances,  di d not  have an 
adequat e oppor t uni t y or  i ncent i ve t o obt ai n a f ul l  and 
f ai r  adj udi cat i on i n t he i ni t i al  act i on. 61  

¶137 LI RC concl uded t hat  " ( a) "  di d not  appl y because Ms.  

Al dr i ch was a par t y i n t he i ni t i al  f eder al  act i on;  " ( b) "  di d not  

appl y because t he Wi sconsi n Fai r  Empl oyment  Act  has t he same 

300- day t i me l i mi t  as t he f eder al  l aw;  and " ( c) "  di d not  appl y  

because Ms.  Al dr i ch had an adequat e oppor t uni t y and i ncent i ve t o 

l i t i gat e her  c l ai m f ul l y i n t he i ni t i al  act i on.   Accor di ngl y,  

                                                 
61 Rest at ement  ( Second)  of  Judgment s § 28 ( 1982) .   
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LI RC concl uded,  " Al dr i ch' s demot i on cl ai m must  be di smi ssed as 

unt i mel y"  ( emphasi s added) .   To t he ext ent  t hat  LI RC concl uded 

i t  must  appl y i ssue pr ecl usi on because Ms.  Al dr i ch f ai l ed t o 

est abl i sh t hat  one of  t he t r adi t i onal  f act or s  was sat i sf i ed,  

LI RC was mi st aken as a mat t er  of  l aw.   

¶138 Al t hough LI RC di d anal yze t he f i ve t r adi t i onal  

f undament al  f ai r ness f act or s,  i t s  deci s i on suggest s t hat  i t  may 

have l ost  s i ght  of  t he over ar chi ng t ask,  whi ch was t o make a 

hol i st i c,  di scr et i onar y det er mi nat i on r egar di ng f undament al  

f ai r ness. 62   

¶139 Our  f undament al  f ai r ness anal ysi s,  whi ch i s 

par t i cul ar l y gui ded by f act or s 2 and 5,  l eads us t o concl ude 

t hat  i ssue pr ecl usi on shoul d not  be appl i ed i n t he pr esent  case.   

Our  deci s i on i s i nf l uenced by uni que ci r cumst ances t hat  began 

af t er  Ms.  Al dr i ch f i r st  cont act ed t he EEOC i n Mar ch of  2003,  

af t er  her  demot i on.     

¶140 Ms.  Al dr i ch al l eges t hat  t he EEOC empl oyee t o whom she 

i ni t i al l y  spoke t ol d her  t hat  al l  she needed t o do was compl et e 

and r et ur n t he paper wor k t he EEOC woul d send and her  char ge 

woul d be f i l ed.   Ms.  Al dr i ch compl et ed t he i nt ake quest i onnai r e 

t hor oughl y and r et ur ned i t  t o t he EEOC wi t h appr oxi mat el y hal f  

of  t he 300- day t i me l i mi t  st i l l  r emai ni ng.   Ms.  Al dr i ch al so 

r esponded t o r equest s f or  mor e i nf or mat i on over  t he phone,  made 

                                                 
62 See,  e. g. ,  Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶¶38,  82.   See 

al so McCl ear y v.  St at e,  49 Wi s.  2d 263,  277,  182 N. W. 2d 512 
( 1971)  ( " [ T] her e must  be evi dence t hat  di scr et i on was i n f act  
exer ci sed.   Di scr et i on i s not  synonymous wi t h deci s i on- maki ng.  
Rat her ,  t he t er m cont empl at es a pr ocess of  r easoni ng. " ) .  
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phone cal l s i ndependent l y t o check on t he st at us of  her  case,  

and pr ovi ded cor r ect i ons and addi t i onal  i nf or mat i on when t he 

f eder al  EEOC' s f i r st  dr af t  of  her  char ge cont ai ned i naccur aci es.   

Ms.  Al dr i ch appear s t o have been di l i gent  and was at  t he mer cy 

of  t he EEOC' s del ays and per sonnel  changes.   The act i ons of  EEOC 

bar r ed Ms.  Al dr i ch f r om havi ng t he mer i t s  of  her  c l ai m 

consi der ed under  t he l aw.  

¶141 The f eder al  ant i di scr i mi nat i on st at ut es and t he 

Wi sconsi n Fai r  Empl oyment  Act  ar e bot h r emedi al ,  and i t  i s  

common f or  compl ai nant s t o f i l e wi t hout  t he assi st ance of  a 

l awyer ,  as Ms.  Al dr i ch di d. 63  The Uni t ed St at es Supr eme Cour t  

not ed i n Hol owecki  t hat  " [ t ] he syst em must  be accessi bl e t o 

i ndi v i dual s who have no det ai l ed knowl edge of  t he r el evant  

st at ut or y mechani sms and agency pr ocesses. "   Hol owecki ,  552 U. S.  

at  403.   I n Ms.  Al dr i ch' s case,  t he syst em seems t o have come up 

f ar  shor t  of  t he Supr eme Cour t ' s  v i s i on.   I t  was not  accessi bl e 

t o Ms.  Al dr i ch.  

¶142 Al t hough Ms.  Al dr i ch had t he oppor t uni t y t o make t hese 

ar gument s i n f eder al  di st r i ct  cour t ,  her  case was hear d bef or e 

t he Uni t ed St at es Supr eme Cour t  made i t s c l ear  st at ement s i n 

Hol owecki  t hat  " [ i ] t  woul d be i l l ogi cal  and i mpr act i cal  t o make 

t he def i ni t i on of  char ge dependent  upon a condi t i on subsequent  

over  whi ch t he par t i es have no cont r ol "  and t hat  " [ d] ocument s 

f i l ed by an empl oyee wi t h t he EEOC shoul d be const r ued,  t o t he 

                                                 
63 See Hol owecki ,  552 U. S.  at  402 ( " I n t he admi ni st r at i ve 

cont ext  now bef or e us i t  appear s pr o se f i l i ngs may be t he r ul e,  
not  t he except i on. " ) .   
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ext ent  consi st ent  wi t h per mi ssi bl e r ul es of  i nt er pr et at i on,  t o 

pr ot ect  t he empl oyee' s r i ght s and st at ut or y r emedi es. " 64  The 

f eder al  di st r i ct  cour t  i n Ms.  Al dr i ch' s case r el i ed heavi l y on 

Per ki ns,  whi ch does not  shar e Hol owecki ' s compl ai nant - f r i endl y 

st ance on t he pr ocedur es f or  f i l i ng a char ge wi t h t he EEOC.   

¶143 As we expl ai ned above,  a cont ext ual  shi f t  i n t he l aw 

does not  necessar i l y  mean t hat  i ssue pr ecl usi on,  as a mat t er  of  

l aw,  cannot  appl y.   A cat egor i cal  except i on al l owi ng par t i es t o 

r el i t i gat e compl et ed cases i n l i ght  of  f ut ur e l egal  devel opment s 

woul d weaken t he goal  of  f i nal i t y.   But  Ms.  Al dr i ch di d not  wai t  

f or  a change i n t he l aw and t hen at t empt  t o r el i t i gat e a 

compl et ed l awsui t .   Rat her ,  she br ought  her  di scr i mi nat i on c l ai m 

t o t he Wi sconsi n ERD i mmedi at el y af t er  t he f eder al  di st r i ct  

cour t  di smi ssed her  f eder al  EEOC cl ai m as unt i mel y.   Ms.  Al dr i ch 

evi dent l y bel i eved t hat  t he st at e syst em woul d s t i l l  i nvest i gat e 

t he mer i t s of  her  c l ai m,  and when her  st at e cl ai m was agai n 

at t acked on t he gr ounds of  t i mel i ness,  she put  f or t h a pl ausi bl e 

i nt er pr et at i on of  t he Wi s.  Admi n.  Code § DWD 218. 03( 5) ,  whi ch,  

i f  adopt ed,  woul d have meant  her  st at e compl ai nt  was f i l ed 

t i mel y.  

¶144 Ms.  Al dr i ch di d not  l i e i n wai t  f or  a change i n t he 

l aw and t hen r ush t o t he Wi sconsi n ERD t o have her  case hear d 

f or  a second t i me.   I n Ms.  Al dr i ch' s mi nd,  her  case had never  

ended.   She was navi gat i ng t he compl exi t i es of  havi ng t wo 

avai l abl e f or ums,  f eder al  and st at e,  and at t empt i ng t o have her  

                                                 
64 Hol owecki ,  552 U. S.  at  404,  406.  
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st at e c l ai ms hear d on t he mer i t s.   Under  t hese ci r cumst ances,  we 

decl i ne t o al l ow a f eder al  di st r i ct  cour t ' s  i nt er pr et at i on of  

f eder al  l aw,  subsequent l y r ej ect ed by t he Uni t ed St at es Supr eme 

Cour t ,  t o deny a Wi sconsi n empl oyee t he r i ght  t o pur sue her  

c l ai ms under  t he Wi sconsi n Fai r  Empl oyment  Act .       

¶145 Under  f act or  5,  we ar e t o consi der  mat t er s of  publ i c 

pol i cy and i ndi v i dual  c i r cumst ances.   We concl ude as a mat t er  of  

publ i c pol i cy expr essed by t he Wi sconsi n l egi s l at ur e and t he 

Uni t ed St at es Supr eme Cour t  t hat  compl ai nant s who di l i gent l y 

pur sue t hei r  empl oyment  di scr i mi nat i on c l ai ms shoul d be gi ven 

l eeway i n an ef f or t  t o pr eser ve t hei r  r i ght s t o have t hei r  

c l ai ms deci ded on t he mer i t s.   The i ndi v i dual  c i r cumst ances of  

Ms.  Al dr i ch' s case suggest  t hat  she was di l i gent  and t he 

unt i mel i ness l ay at  t he door  of  t he f eder al  EEOC i nvest i gat or s.      

¶146 Addi t i onal l y,  whi l e she was seeki ng r edr ess t he Uni t ed 

St at es Supr eme Cour t  changed t he l aw.   Ms.  Al dr i ch shoul d have 

t he benef i t  of  t he anal ysi s of  t he Uni t ed St at es Supr eme Cour t .   

I n t he cont ext  of  a r emedi al  st at ut or y scheme,  i t  seems 

pr obl emat i c f or  her  c l ai ms t o be bar r ed so t hat  t hey woul d never  

be hear d on t hei r  mer i t s. 65   

                                                 
65 Al t hough i t  i s  not  essent i al  t o our  hol di ng,  we do t ake 

not e t hat  we di sagr ee t o some ext ent  wi t h LI RC' s concl usi on t hat  
i t  was f or eseeabl e t o Ms.  Al dr i ch t hat  t he f eder al  cour t ' s  
pr ocedur al  j udgment  woul d have a pr ecl usi ve ef f ect  on her  c l ai ms 
bef or e t he st at e agency.   As we obser ved,  Ms.  Al dr i ch di d not  
bel i eve t he t i mel i ness of  her  st at e c l ai ms hi nged on t he 
quest i on t hat  was addr essed by t he f eder al  di st r i ct  cour t .    
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¶147  We accept  t hat  Ms.  Al dr i ch had a f ul l  oppor t uni t y t o 

l i t i gat e her  c l ai m bef or e t he f eder al  di st r i ct  cour t  under  t hen-

exi st i ng l aw and t o appeal  t o t he f eder al  cour t  of  appeal s,  but  

gi ven t he uni que ci r cumst ances of  Ms.  Al dr i ch' s ent i r e 

exper i ence,  we ar e not  per suaded t hat  she has r ecei ved " a f ai r  

oppor t uni t y pr ocedur al l y,  subst ant i vel y and evi dent i al l y  t o 

pur sue t he cl ai m .  .  .  . " 66   

¶148 I n sum,  we concl ude,  based on a combi nat i on of  f act s 

and ci r cumst ances and our  sense of  j ust i ce and equi t y,  t hat  i t  

woul d not  compor t  wi t h our  not i on of  f undament al  f ai r ness i f  Ms.  

Al dr i ch wer e pr ecl uded f r om r el i t i gat i ng whet her  her  i nt ake 

quest i onnai r e const i t ut ed a " char ge"  under  f eder al  l aw.      

¶149 Thus,  we r emand t he cause t o LI RC wi t h i nst r uct i ons 

f or  LI RC t o r emand t he cause t o t he ERD f or  f ur t her  pr oceedi ngs.   

Best  Buy wi l l  no l onger  be abl e t o r el y on i ssue pr ecl usi on t o 

pr event  Ms.  Al dr i ch f r om r el i t i gat i ng whet her  her  i nt ake 

quest i onnai r e const i t ut ed a char ge under  f eder al  l aw such t hat  

t he char ge was t i mel y f i l ed.   The Hol owecki  deci s i on i s r el evant  

t o t hi s i ssue.  The ERD may al so need t o det er mi ne whet her  Ms.  

Al dr i ch' s l et t er  cont ai ni ng " mor e char ges of  di scr i mi nat i on"  

shoul d be consi der ed an amendment  t o a " char ge"  under  f eder al  

l aw t hat  t i mel y asser t ed a c l ai m of  const r uct i ve di schar ge.   

                                                 
66 Est at e of  Ri l l e,  300 Wi s.  2d 1,  ¶60 ( quot i ng Pr eci s i on 

Er ect i ng,  224 Wi s.  2d at  305) .  
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Consi der i ng and appl y i ng f eder al  l aw i s not  ent i r el y unf ami l i ar  

t o t he st at e agency. 67   

*  *  *  *  

¶150 For  t he r easons set  f or t h,  we concl ude t hat  Ms.  

Al dr i ch i s not  bar r ed by t he doct r i ne of  i ssue pr ecl usi on f r om 

l i t i gat i ng bef or e t he ERD t he t i mel i ness of  t he f i l i ng of  her  

f eder al  di scr i mi nat i on " char ge"  wi t h t he EEOC.   I n ot her  wor ds,  

Ms.  Al dr i ch may l i t i gat e whet her  t he i nt ake quest i onnai r e f i l ed 

wi t h t he EEOC qual i f i es as a " char ge"  under  f eder al  l aw.   I f  i t  

does,  t hen under  t he appr oach t aken by LI RC i n t hi s and pr i or  

cases,  t he " char ge"  was f i l ed t i mel y f or  f eder al  and st at e 

pur poses and Ms.  Al dr i ch wi l l  be deemed t o have f i l ed a t i mel y  

compl ai nt  wi t h t he ERD.  

¶151 We concl ude t hat  appl y i ng t he doct r i ne of  i ssue 

pr ecl usi on i n t he pr esent  case does not  compor t  wi t h pr i nci pl es 

of  f undament al  f ai r ness.   We r each t hi s deci s i on based on t he 

uni que ci r cumst ances of  Ms.  Al dr i ch' s case,  t he basi s f or  t he 

deci s i on of  t he f eder al  di st r i ct  cour t  bar r i ng Ms.  Al dr i ch' s  

c l ai m as unt i mel y,  t he shi f t  i n t he f eder al  l aw r el at i ng t o what  

document s const i t ut e a val i d f eder al  " char ge"  ( see Feder al  

Expr ess Cor p.  v .  Hol owecki ,  552 U. S.  389 ( 2008) ) ,  and t he 

Wi sconsi n l egi s l at i ve publ i c pol i cy of  pr ot ect i ng t he st at ut or y  

r i ght s of  empl oyees wi t h di scr i mi nat i on c l ai ms.    

                                                 
67 See,  e. g. ,  Keup v.  Mayvi l l e Met al  Pr oduct s,  ( LI RC,  ERD 

Case No.  9302193,  EEOC Case No.  260930624,  June 22,  1995)  
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¶152 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t he mat t er  t o LI RC wi t h i nst r uct i ons t o 

r emand t he mat t er  t o t he ERD t o det er mi ne whet her  t he i nt ake 

quest i onnai r e f i l ed wi t h t he f eder al  EEOC i n Ms.  Al dr i ch' s case 

sat i sf i es t he r equi r ement s of  a char ge under  f eder al  l aw such 

t hat  t he char ge was f i l ed t i mel y wi t hi n t he 300- day f eder al  

st at ut or y per i od.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he Labor  and I ndust r y 

Revi ew Commi ssi on wi t h i nst r uct i ons.  
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